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PREFACE TO THE FIFTEENTH EDITION. 


After man) )oars, Sir Ilcnr) Pnnscp*s well known commentary on the 
Code of Criminal Procedure makes it rc-apjicarance. Both the learned 
editors of this rcMscd edition ha\in(; left the Indian shores, the duty of 
contributing the usual but perhaps unnecessary preface has to be discharged 
h) the Publishers. During the period that has elapsed since the last 
e<htion, there haxc been earned through the Legislatures many and im- 
portant amendments of far reaching consequences. There ha\e also been 
rejxirted in the \nnous reports and journals a bewildering mass of cases of 
more or less importance. All these ha\c receded due attention, but the 
learned editors ha\c constantly kept in mcw the ideal followed m the 
prcMous editions of making the work a commentary, rather than a mere 
annotated edition of the Code. With this end in mcw they hose sought in 
the following pages to trace the gradual dcselopmcnt of the law by pointing 
out the changes effected by the numerous amending Acts, to explain in a 
s)stematic and orderl) manner the law ns it now stands, illustrating it with 
the aid of judicial decisions, to reconcile opparcntly confbctmg decisions, 
where\cr possible, and to express their own opinion on obscure and doubtful 
points. 

Much of the work has had to be rewritten in \iew of the changes 
effected in the law and in order to make the book more complete. The 
lotest amendment has been noted and the ease law brought up-to-date. 
Important cases reported while the book was passing through the Press 
ha\e been noted in the Addenda. 


Calcutta, 
June, 1013. 


Tjie Publishers 





MEFACE TO THE FOURTEENTH EDITION 

This edition like the last, the thirteenth edition ot this hook on the Code 
of Cnmtnal Procedure, is a eommentarj rather thon a mere annotated 
edition of the Code An attempt has been mode to reconci’e judgments 
apparently contradictory and to point out occasionally where some judg- 
ments have seemed to fail to carry out the intention of the legislature as 
expressed in the law, which it is hoped may result m re consideration and 
settlement of such doubtful motters In the course of time since the 
enactment of the first Code of Criminal Procedure of 18GI there has been 
a long senes of amendments of the law which have made many reported 
cases obsolete. To draw attention to all of these would considerably and 
somewhat immediately enlarge the bulk of the book An endeavour has 
been made to show the state of the present law, and for ^his purpose all 
cases hearing on it ha>c been referred to When other cases come under 
consideration they would be accepted with caution and not without careful 
c\ominalion of changes of the law effected by more recent legislation 

A considerable portion of the present edition has been re written in 
order to make the work more complete, and it has been brought up to-dato 
in its references to reported cases The latest of these which have appeared 
in the law reports while this book was passing through this Press have been 
noted in the Addenda. 


IxjsnoN, 
Dfccmhcr, I’lOG. 


31 T. P. 
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Kipra Das 272 

Hirenlrahl Bliaduri 346 113 613 830 

Hir Khan 642 

/.-.w XWi'.V -Aitf W.’ 

Ihshanibar I il >53 

Ilisliendat Gin sli vs K rmperor 379 
SS6 6S1 

ItibhendaMi Rai vs Chedi Khan 258 
269 113 

R shu ISanik 277 

1 isini SI eikh vs Sabor Mollali 405 819 

Bisser Misser 84 

Hrajarakhal Mazumdar 675 

Rraja Rak.]ia] Mizun dar 675 

llnndaban Dutt VS Dwarkaiiath 149 150 

Hnndaban Shah In re 107 

Hrown vs \nand Mulhd. 281 

Brown vs Hrithwinj 170 

Bndhai Sheik vs Tarap Sheik 357 / 

Ilndlian 334 ^ 
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]5ndlianbai, 311 

Rudliuath Maliatao, 307, 311, 312 
Budh Ram, 279, 280 
Budlm vs Jlusst. Laclinian, 3'<2, 3-14 
Budhu Tetna vs Emp , 1024 
Cukkaree Smgli is Go\t, SO 
Bwlakidas, In re 734, 736 
Bailee SiMgb ni Kanai, 311 
Buwdhoo, In rc , 658 
Bnrgess xs Eaugley, 463 
Bykautram Sliaba Ro\, 157, 158 
Pjrne vs Crown, 398, 602, 838 
B'ru%ala Naidu, In re , SS7, 667 


Cbranathanibi Ikludali vs S lUa Guru 
swamj, 324 , 392 
Chjnaimargadu, Jn re . 521, 522 
Cluntamoai Singh, 119 
Clioalal vs Anant Tershad, 673 
Cliocdliai lelee, 262, 285 
Choragudi Venkatadii, 360 
Chotatal Mathura Das, In rv , iSa 
Chotelal is Chedilal, 278 
Choto vs Kachem, 279 
Chotolal vs Nathabhai, 296, 297 
Chotosado Peada, 710 
Chowdhurv An»r Sing vs K rmperor, 
295 

Chowdhury Mohammad Israel Huq vs 
Q Emp . 711 

Carmen ts O’bnen, 1006 Chnmroo Roy, 80 

Chajju Smgli ts Crown, 771 Chunder Bhon Singh, In re , BO 

Chakradhar potti In re . 262 Chumlal Iswardas, 787 

Lliaku, In re 732, 735 i. vs Ramknsliiia Saha, 139, 153 

Chalupathi Naidu ts Subba Naidn, 1011 ,, Vethal, 462 

tlianiupati vs Crown, 1007 Chjton Chunder Roy vs Brop Kanta 178 

Chaiuon Smgh vs Bubhc Prosecutor, Clarke vs Brojendra Ktshore Roy Chow 

( Jnndaiavada Ramanappa, 627 dhury^, 85, 86, 94, 224 

kliand Khan, 332, 370 Codd vs Cabe, 46, 72 

Chandi Charan Bhattacharya, In re , 655 Crown vs i^dul Aziz. 77’ 

Chandi Charaa Gin, 278 •> »» Diwan Chapd, JOIJ 

Chandiprosad vs Abdur Ralum, 588. 673 „ .. JaRgat Smgh, 672 

Cliandi rngliad, 35 .. .. 

Chandra Kanta Ghosh, 276 , 277 , 282 „ Pit Q«dir Baksh Shah, 1016 

Chandra Kumar ts Fniperor, 813, 514 •> m Pob Newaz, 130 

Chandra Kumar vs Mathuna Debi, >, BanMck, 1022 

1030 M I, Rahman, 497 

Chandra Kumar Misser, 334 „ „ Bimal Pro^ad, 1023 

Chandramoni vs Kunja Reddt, 802 „ „ Mohana, 1024 

Cliandranatt^ Sarkar, 43a „ „ Dhanna Lai, 1029 

Chandranatii Sen vs Ramdayal, 139, 140, „ „ Piarta Singh, 

149, 187 

Chandrasekhar Thakur vs Nitaloo, 405 D 

Chandra Sukut vs Dhuruninath, 406, 819 

Cliandulal Rauchod, 734 Dabiraddi Naskar VS Shakat Mi 

Channmg Arnold, 842 1028 

Chantan, 728, 731 Pada, 496 

Charan JIahato Fmp , Dadan Gazi, 208 

Chatu Chandra Das ts Narcndra Knslo, Daem Sardar, 296, 298 
253, 287 Dagdoo Babu, In re , 767 

Charu Chandra "Mazumdar is rmperor, Patmulla Taluqdar vs MaharullM, 617 
249 Dakliineswar Blisra, 8, 709 


Psda, 496 

ip , Dadan Qazi, 208 

Narcndra Knslo, Daem Sardar, 296, 298 

Dagdoo Babu, In re , 767 


Charu Clnndra "Mulhck, 103 
Cb iltradlim ttoala 558 
Clnttrapat Smgh, 176, 182 
Clntturaj ts Niranjan Uai, 166 
Clnurasits Ramstnkar Mi, 168 
Chech Kunjn, 375 
Chedi ts Bamlal, 386 
,, Smgh 836 

Chellam Naulu ts Raniaswami, 297 
Cliemon Garo, 299, ISO 
Chemlu Kali\a, S41 
CJiettooJal Ktlwar ts Tnip , 3a5 
Clmlamlviram Pilhi ts Imp. 108 
2S9. 309, US, 431, 834 
Chmannn is Rtmlal, 7S.3 
I himppt\an, 3S9 
Chmdan ktran Smgh, 847 


CbmiUi« <»lit>«.lj, In 3-^, 491 
Clnnna Ramanna GonJ, 20’r 


13 Dalapati Rau, 35, 588 

Dalip Smgh is Cremn, 547, 720, 721 
2 Ddip Singh vs Nawal, 279 

“1. ISO Dalmir Pun vs Khodtdad Khan, 190 

", 108 Daraodar Ram Mohori vs En p , 1019 

Datnwlar ^ld^adha^ Mahapatro, 166 
Damn Thakur ts Bhawani Sahoo, 409 820 
832 

swam*, 297 Damu Senapati is Sridhar, 543, 548 

Dnraghi ts Fmp , 1025 
Dnrbnn Mondol t/s Jogcjolal, 650, 654 
lip , 3a5 Darpanaram Bara, 710, 711 

1 mp , 108, 116, DarzooUa I^ian, 331, 370 
4 Dasarathi Mondol, 449, 662 

’ Danlat Singh, In rc , 56, llo 

DiuHlram ts Kanhva kal, 1030 


Daulatea, Jn re., 32 
Daialji Manalpad, 184 
iHiid, 7n re , 663 



tabli. op cases 
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Da^anath laluqihr, 12.1 
l>cl ichurn Ih«wa«, 672 
IWn I*ro^<l 1 nii*crr>r, 1019 
Dfdar Box tj Pliannjnda I)a^ MalaVar, 
259, 269. 309 

Dotla Maliton 7S Sheo I)a\a1, 3.13, 3**9 
Ucnonoai »J Ch<ttti!htiraBi, 169 
l)p<«ni3r SinRh, 5 
Dct’Vinandan, 321 

l)c{int\ KcnicriBranccr, In rt., SOI 

Dejiutx KcmcniBrancir. Hc»Ka1, 740 

Kfiiicinl ranccr »J Bmu 
SinRli. 487. 4‘W 

IkpuU BiiHfiiiljranrer x$ Ga\i 

I'ri.'aci, 601 

l>«j>ut> Lc>;al lUtiiettil ranccr tJ Halim 
Moltali, 5S.5, 586 

I)cj>ut\ I.c^’al KenicniBraiiccr ti Ijjalnl- 
lah Khan, 617. 

Lcijal Rtniinihranccr u Karuna 
Bai«t3l>i, 601. 604 

I>cput» Rcmemliranccr »i Santa 

Kalmn, 297 

I)eput\ IxKal Rinietiil ranccr li I pciidra 
Komar niio'li, 809 
PerMsli II<c*«ain. 403. 551. G78 
Dcxrndra Chandra (.houdhurx xt Molnm 
Mohon, 6.10, 6.11. 876 
r»«cndrafialh Kyi 

Doendranath l>as>Gupta u KcRt'trar of 
Joint Stock Conipanie*, 248 
llmiiJaA t< Cruxxn, 1012 
Dcxiilaxal ts Cromi, 499 
Dexidin IJurf:3pra\atl. /'i rr 775. 776 
Lexi Sin^Ii, 658 

Dexji Naiad Iltiauani, In rc 709, 716 718 
Ilexsaokar Gtnja Sankar, 610 
Ilewan Sink'll ti <J I'mn , 472 
Mian Alondol, 4J7 
Dhana Redd) ti Tntp , 1016 
iJhanjihhoy Kariniuklian, 312 
Dhanni ii Ch/ford, 655, 661 
Dhanohar Glio«h, 639 
Dhanpat Singh xf Clidllcrput SiDgli. 
16S, J67, 808 

DIianuLdhari Singh, 546 
Doulat Kore vt Stnxa 1‘rosad I’uDdit, 
190 

Doulat 15 Persliad, 191 
Doulat Singh, 408, 412 
Doulat Srngh vs IJnnda Oeldar, 376 
Driver vs Q Bmp , 122 
Imdekula Dal Salieb, 179, 745 
Dukhi Kheuat, 803 

„ Mullah vs Halua>, 187, J89 
Dula Takir vs Hhaeiraih, 522 
Dulal Ram Dev, 139 
Dunn vs Hemchandra, 119 
Dunne vS Kumarcliand Kishore, 171 
Dupeyron vi Drner, 798, 799, 800 
Durga Cli Das Saslij Hhusan, 141, 
149, ISO 

Durga Ch Shoine, 60S 
„ Das, 709 

,, Janiadar vs Q Tnip , 72 
,, Tewan vs Rahman, 72, 865 
Dwarka Manjhi, In re,, 624 


Dharam Mondol, 139 
,, Siitgh, J3J 
Dliamiatlas, 709, 710 

,, Kauar xs K I'nip , 710 
Dhcra Siiigli, 730 
Dhondo Kiuu, 856 

,, Ranichaiidra, 391 
Dhoiie Krishna Sanianta xs DBip , 822 
Dliuiitto Kan, 320, 390. 429, 461, 742 
Diliakaiita Chatterjee, 502 
Dtlaii Singh vs I.nipiror, J05, 822 
Ditlkisi Koer, 191 
Ilillet. In rc . 641 
Dll Malivjnniad Shekh, 467 
Dinhhai Jijthhai, /ri rc , 671 
Dindisal Mazunuhr, 104, 105, 158 
tlincnclranath Slianial, 807 
Dinonatli Chuckerxartx xs Ilargoxind, 
140, 149 

Diiioiiatlj Mondol, 367 
„ Mulhck, 102 

„ t4 Kajkunivr bmgh, 315 

„ laluqdar vs Jogendraiiaram, 

412 

Dintarim Dcm, 759 

Dist Magistrate, Satara vs Moliendra 

Ragliu, }0'26 

r*oIcgoMnd Choudliurx vs Dhannu Kliau, 
104. J06, 180 

Domoo Sahau xs Jitan Dusadh, 662 
Iioohri Ilootuai ts a dumb person, 497 
l4(x>nioo Shahoo, 179 
iKKt Mabanimad, 139 
floulata. 165, 367 

Iiouiat Koer vs Ramesliari, 176, 183 
n'souza vs 1 inp 
Dudnkela Lai Sahib, 


rad Ah vj Lai Bibi, 733 
I asnam Jjer, 643 
Ibrahim Molla vs Imp, 1022 
Pkkari Mookerjee vs Hinperor 610 
Fkram Singh, In re 103, 181 
J lachun Venkatachma>>a vs King 
Fmperor, 108, 524 
rialii Ouv, 446, 451, 674, 841, 643 
Eh BuLsh, 126 

Pmamain vs Pniperor, 537, 554 
Pinperor vs Abbas, 101, 180 

„ ,, Abbasbhai, 

„ „ Abdul Hamid, 46I, 467 

„ „ Abdul Karim, 406 819, 1010 

., Abdullah 521, 522 
„ „ Abdul Ladf, 6SI 

„ „ Abdul Radhanath, 200 

„ „ Abdul Rahman, 3 

„ „ Abdur Rahman, 468 

,, „ Abdur Razak, 272 

„ „ Abdus Sobhan, 649, 662 

,, „ Abedah I akir 1021 

„ „ Abul Hossan, 262 

„ ,, Acliirag Lai, 44 

„ „ Achutka, 44 

„ ,, Ahmad Ah Khan, 834 
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rni cror s Akbar Ba lf>o 222 Finperor vs 

A\am \Q2S 
VI a 1034 

Alblov Vblul 511 
M mnddin Naskar 1023 
Allal abad K1 an 834 
\n ar Natl 72 
Ai antram ts ni,h 22^ 

Vuna I-vlia 410 

Atusija 440 

Anwar 369 

Arun ufjan 230 

V«erndin 1012 

Ashgar All 410 4SS 505 

Vsl OQto«il 434 

Ax radd Alondol 127 l'>8 

Babar \1 466 

Babulal 35S 

Dacha Cl o k dar 767 

Dad an Pai le 355 370 

Dadla SI al S'*! 

Ba ii%anatl Dax 403 410 
Da ji ath Ktd ^ 1007 

Bala I atel 6'’0 
Dalda\a ”47 
Balcliand 1023 
Daldeo Ihrosad 708 
Baldeo Sal a 196 398 399 
Dal Gai gndl ar Tilak 7»3 
Balu Salu] 404 
Banka Leh n I amk 72o 870 
Bankataram Lad mwan 363 
673 

Barton 7a9 
Batesuar 30a 
Bechan Id 1009 
Beclu Chaub? 80” MS 
Behan 1022 

Bcharilal Bose ”17 500 539 
Bera k Nagendra Natl Se 
1009 

Bert I 8\3 

Bl agabati 767 

B] a rab kh Dutt 149 

Bha ron 1008 

111 asknr Balwant 44i 

Bl a 3l « ngh 335 

Blawan 434 

Bhat am Dilial 610 

Bliawam DuU S 299 3W 

Bl awani I r >'ad 379 

Bhawin ”8a 

Bl naj Nenkaj 295 325 
Bl mi srg 

Bhole S t gli s * 

llnloton ‘'ingl 461 
Bl nrcmal 161 
B u lesl an C x4a n 391 
Binleslwri Such 38” 704 
504 846 

B shexban S ngh 833 
Brojokanta ko kho\Ilnn 
143 

C Dunn €M 
Cl acin Dainm 64*” 

Cl a t Run 7<y> 

Clujju 1020 


Chandan 514 
Cl andranatl Dutt 324 
Changowda I rgouch 367 
Cliedi 266 ”67 
Cledi Ra\ 671 
Chelliin 461 

Cli ef Officer Alushtan 242 
Clnnna Kal appa Goundan 
311 S42 653 661 
Cl raoj tal lOOS 
Cl ttar Singh 1012 
Chotulal Dll ar 246 
Coinsell 757 
C \V Kng 315 
DabeeTerslal 7s7 759 76” 
Daj Narsu 434 
Darabsl a Bomanj 1017 
Dastar Mi 1019 
Datto Ilan rnai t 342 361 
Data Debji 1030 
Daja Ran 1016 
Deaf and Dun b Accused 
496 


Deban S ngb 114 
Debi Prosaii 6 
Debi Ram 787 
Dedar Sarcar 1”3 
Deo Dat MS 
Devananta )1 a 878 
Devappa Ramaipa 671 
PI aram Raj 09 
Phondu 404 
Dinonath Ro\ 859 
pul chand 1010 
Pnlla 379 
Dull 1006 

Durant 44” 488 503 504 
Durga Pro ad 309 
Dwatka 'KvTTnj 435 
E M Sm tl er 618 619 

841 

Pakina Apia\a 430 
Fakrudal R.1 an 133 
Fateh S ngl 103” 

Fateh 637 638 
Gajraj Singl 1016 
Ganpatlal 324 
Ganpat Kalwar 189 
Ganraj 431 
Gavad n 603 
G D Sha 72a 7”6 
Go\ind S gh '■97 
Genngopal 451 453 
George Dooth 421 
Ghariba % 

Ghas te 879 
Glinre 616 
Girand 129 

Gir sh Ch Rundu 1017 
Gopal Das 615 
Gopal Dhanuk 39o 
Gopal S ngl so 
GoMnd Sal 11 SS” 804 
Cnlrar lal 34t 350 

Cundra 325 389 516 
Gundu 835 
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pcror s rnnmnp 2 

l?ur Naram 1 rcKi 1 298 
G S 1 crJ inju V* 

, Hadi, XV) 

, Haji Nur Malumcl 1012 
Ilinmaralli J 0 (' 

HaraV (.li Marwari fiTl 
Ilaran Knmar Itirma 4R.1 
I!arda\a1 5^7 
llardnar 1 al 287 
Ifiri las AfoLerjfc 6"r 
liar I’rosal Itharca'sa 4*V) 
Han M lian Joshi l{r*4 
Hasfcn 444 
Ilaunlall 1022 
Ihralal 600 S60 

Him Satwa loor 
Hossain 4‘»r 6V 
Ilossatn Kl an 600 
II raliim Khan 141 
Inina ‘^aliliat Khan 400 
493 

I‘l an Chtinler Dc 
IshtKj Hal an no] 111 laT 
Isnxail KUlr Sil 1019 
1 pahat 1017 

jalunath C at puh O'V’ 001 
Jafar Soa 
JaLaonati 822 
apat th 'laaut l^r 'Vifi 
BRgan 799 
ahandi 00 < 

. atsukh 41S 8.1. 

, nnin » 277 
. aneshviar Das ioi7 
awala I ra ad 711 
ethlal 100 
etanjt 874 

Jilan Kristo tlapcl 154 
161 

Ji] bl ai CoMfid 26'’ 

Jitendra Nath Hose 1023 
Jitaram Dankaji S8S 
Jogendra Nath ( I jsh 711 
Jo»,essaT lassi 117 
John I rancis Lebo 641 
Joti I rosad 39 
Jumna llai 661 
Kalact and Das 122 123 
Kale 61S 

Kali Charan 255 66'’ 

Kail Charaif Sarma 1007 
236 255 

Kaliprosonna Das 120 742 

Kalka] rosad 34] 

Kalu 659 
Kan al 672 
Kamjan Kuki 211 
Kandasnanii Gonnda 468 

, Kanta I rosad 70S 
Karan Sn ph 411 
Kassim KI an 201 
Katwan Rao 101 
Kehri 455 
Klandta 575 
Kliarpa 651 
Khiah 493 


I’mieror s Kiondi Raqhu 3'’9 

• Kislaslal \irc)iand 600 

• Kishen Narasati 1003 
, Kondiba 460 

Kumpur Kuki 195 
Kumvnr Josliaut SnpJi 32J 
I achman 99 785 
Kakshtnan Itala 435 
I al Hal adur 10'’7 
lal Behan 114 594 
Kal t Molion Chuckerbult\ 
239 

Li1 SI eikh 222 825 
Lal S ngh 597 600 
Lavman 1014 
Lia(|uat llnssa n SP 6Sl 
Laall 467 
lladaii Bum 669 
Ma Ian Mohon Mundol 4RS 
Madhaa Barniaii 294 S'’2 

Ma Ihab Lak hn an 371 
Malho D ti 241 
Mapanlal 73 2da 
VaJnlyir HZ'? 

Mahadeo I rosad 369 
Mahadco S nph 267 
Maharaj 1023 
Mahes var Koi Ja a 39'’ 661 
Mahammad \ akub 28 
Maikn 56 
Makhan knrw ar 460 
Malu 435 

Manant 1018 lO^O 

Mamkka Gra an 621 

Manpal 1029 

Man k Ra 99 

Man hi A\\a tl i 1009 

Man S Agh 425 

Mansoor Hos«a n 670 67'’ 

Manual Ph hp i'iS 

Man Parsu 553 

Moruti Jote SI unde 435 

Maung Ba Then 10'’8 

Maung M>at 1028 

Manng Tun N>an 10'’? 

Me\sala1 1008 

Slewa Ram 10'’7 

Mensmgh Bed ar 416 

Miajan 10'’7 

Misn 210 

Mol idm 18 

Mobim Ch Ro\ 605 

Slohonlal 866 

Mol on Sinpl 342 

Xfonjul Bhai 10'’G 

Morgan BoS 

Mukhand 121 

Munna 111 171 

Alnran 355 

Murh Pathak 1024 

Nahakumar 1 atn k 474 

Nabbu Klian 127 

Nalla\adu 494 

Handu 255 

Nanhua 523 

Nanjt Samuel 310 335 

Nara n D1 aku IC’S 
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Vkbar Batloo, 222 Tniperor 

Mam, 1023 
Mia. JOH 

\!ibho\ Vb’iil, I 

Mimuddin Na«kar 1023 , 

.VUaliabad Klnii, SJ4 , 

Vmar Natli, 72 , 

Vnantram t-ingh, 222 , 

\nnu Kliati, 410 
Vnustra 440 
Vnwar, 3b9 
Arniuocan, 230 
A'crnddiri, 1012 
Vslitjar Ml, 410, 4S3. 505 
\sl)ootO'li, 434 
\<iiradili Mondol 127, 123 
Babar Mi 4E5 
Babulal, 3aS 
Racha ClK^*>ular 7<»7 
, Baclian I’ande 370 

, Radlu Sliab S21 
, Baidisnatli Da', 403 410 
, Baijnath Kcdia, 100? 

, Bala Patel, b20 
, DaMava, 247 
, Balcliand, 1023 
, Baldeo l*ro'‘ul, 708 
,, Bald«o ^liai, 393 399 

, Cal Gancadliar Tilak, 7a3 
,, Dalu Saluji, 404 
,, Banka Rch in Ranik. 725, 870 
,, Bankalaram Lachnuran, 3^. 

673 

„ Barton, 7»9 
„ Batesnar, 30S 
,, Beclian 3 eh, 

Bechu Ctiaobe, S02. 833 
Behan, 1022 

„ Bclianlal Bcwc, 217, 500, 539 
„ Ceraik Nag^ndra Nath Sen. 

1009 

Bernl. 813 
„ Clucahati, 767 
,, Blijirab Ch Dutt, 149 
Rhairon, 1008 
Bhaskar Balnant, 444 
„ Bhanal ‘=iHKh, 3SS 
Bhanani, 414 
,, Bliawam Dilial, filQ 

Bhanani Dutt, 5, 299, 366 

„ Bbawani Vrr»s3il, 379 

„ Bliattin, 285 
„ Bhimaji Venkaji, 295 325 
„ Bbima. 309 

,, Thole Singh, * 

RliQilotcin ^mgh, 46l 
„ Bhnrenial, 161 
„ BmdeMiafi Go<»ain, 39| 

Bindeslnn Singh. 382 7M 

504, 816 

BisheMian ‘^ingh, 833 
Brojokanta Cho«dhnr*. 

14.3 

,. C Dunn, 63.1 
„ Cliagan DavTam, f6'» 

Chau Ram. 

., Cliaijo. 1020 


tj Chandin, 514 
„ Chandraiiath Dutt, 324 
„ Changowda Tirgouda, 367. 

„ Chedi, 2C6, 267 
,, Chedi Ra% , 671 
„ Chelluiii, 461 
„ Chief Officer. Mo«;htari, 242 
„ Chinna K.ilnppa Goundan, 
.311, 542, 653, 661 
„ Chiranjilal, ]0OS 
„ Chittar Smell, 1012 
„ Chotalal Bihar, 246 
„ Connsell, 757 
„ C W King. 315 
„ Dabee Pershad, 757, 759, 762 
Dajt Narsu, 434 
„ DatabMia Rotnaiiju 1017 
„ Dastar AU, 1019 
„ Datto Hanumant, 342, 361 
„ Da\a Debji, lOlO 
„ paia Ran , 1016 
„ Deaf and Dumb .\ccu«ed, 
496 

„ Debar! Singh, 114 
„ Dcbi Prosad, 6 
„ Debi Ram, 7S7 
„ Dedar Sarcar, 123 
„ Deo Dat, 823 
„ Deianauta Jha, S7S 
.. Dexappa Ramappa, 871 
„ Dharam Raj, 99 
„ Dhoodu, 404 
„ Dinonath Rot, 859 
„ Duhehand, 1010 
„ Dulla, 379 
.. Dnlh, 1006 

Durant, 442, 488. 503, S04 
„ Dnrga Prosad, 309 
„ Dnarka Knrmi, 435 

E \V Smitl.er, 618, 619, 
841 

„ Takina Vppava, 430 
„ Fakrudati Khan, 133 
„ I'ateh Singh, 1032 
„ r,iteh, 6.37, 633 
„ Gajraj Singh, 1016 
Ganpatlal, J24 
Ganpat Kalxxar, 189 
„ Ganraj, 43t 
„ OuTadin, 603 
.. G D’ Siha, 725. 726 
„ Goxind Singh, 797 
„ Genngopal, 451, 45.1 
„ George Booth, 421 
Glianba, 96 
„ Ghasite, 879 
„ Ghnre, 616 
Girand, 129 

„ Girish Ch Kufidu, Ioi7 
„ Gopal Da<s, 615 
Gopal Dhanuk, .395 
„ Gopal Singh, SO 

Goxind Sahii, 552. 804 
„ Gulianlal, 34I, 356 
„ Gundua, .325, 389, Sie 
„ Gondu, 835 
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1 mpcror t Cunntnj; 2 

( ur Nira n IWaJ 2<»‘< 

C S 1 crdimtu 174 
Mail, ^'«0 

Haji Nor Maliamcl 1012. 
Hatjnjaralli jof 
llarak Cli Marwan pr» 
Ilaran Knn ar Jlanna 4fi.l 
I^arda^a1 fo? 
llardnar 1 al 2S7 
Han MuVcrjcc f"r 

Har l*ro«l ]tl ar(.a\\a 4‘*0 
Hart 'lol an Jo^l i 10^4 
Haxfclil 444 
Hazarital! 1022 
H ralal 6i)0 BSO 
Hiru Salwa lOOT 
H<^^«a n 4V GV 
Hmsa n K1 an fiOO 
Dra] n kl ai ‘141 
IntMa al Kliat 490 

491 

1 lian (.1 » ler H 
I'l t 1 3Ial anil a 1 'll! *156 
I'nia I Kl a 1 r 1019 

I pal at 1017 

. a lunalli Oani.uI Cfl‘» 601 
afar 599 
. aiannatli 822 
. ai,at Cli >Ia*un d<r '*66 
. anan 799 
. at and 601 
. ai<ul.l 4tS 8.1'* 

, amm 277 
, ane«lmar [ia« 1017 
auala irisil 711 
ctl lal 360 
esanji 8.14 

l>3n Kri>lo Tlaficl 154 
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Praiag Dutt, 786 
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I’njanath Dej' vs Gobordhoiie, 143, 148, 
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Promotha Dhusan vs Durga Charan, 170 
Promotha Nath Banerjec, 502 
Pronkhang, 224 
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Quaijiim Ah vs Farl Ali, 604 
Queen Emp , vs Abbi Reddi, 820 

„ „ „ Abdullah Saheb 726 

\bdul Latif, 247 

„ „ „ Abdul Quadcr, 120 

„ „ ,, Abdul Rahimaii, 623 

» /• » Abdul Razzak Khan, 

266 

„ „ Abraham Umar, 780 

„ „ „ Adam Khan, 311,«5» 

„ „ „ Ahmadi, 321, 330, S16 

„ „ „ Ahmed, 692, 780. 781 

„ „ Ala Buksh, 604, 673. 

„ „ „ Alaga Kone, 218 

„ „ ,, Allan, 799 

„ „ ,, Altar Ah, 514 

M ,> i> Amar Singh Jetha, 55 
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Queen Emp vs Anganj, 523 
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Queen vs Anta Ah, 540, 823, 830, 833 
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364, 365, 367, 462, 835, 843 
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,, ,, „ Arumugam, 451 

„ ,, „ Assanoollali, 439 

„ „ „ Babaji, 297 

„ „ „ Babnlal, 220 

„ „ „ Baijoo Chowdhurj, 431. 

Queen vs Baijoo Lai, 281, 710 
Queen Emp vs Bai Rukmi/ii, 297. 

Queen vs Baklear Marfaraj, ^9 
Qneen Emp vs Baku, 255 
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Oueen Erap vi. Balasiunatabi, ^52, ©4, Sioetn Bmp vs. Umndct \\\»ulladnT\a, 
655 434 . 

,, Baldeo, 453 Queen is Chutlerdhafi Singh, 444 

” Bai Oangadhav Tilak, Queen Bmp vt Cto(t, 58S, 688. 
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Balknshna Vitinl, 297 
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Basappa, 409. 820, 832. 
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Basantlal 57 
Basaxanta, 433 
Basir Khan, 809 
Dastiano, 427 
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,, „ Bepin Biswas, 434, 453 456 
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Queen is Bhuttan Rajwar, 433 
Queen Emp is Bibhuti Bhusan, 617 
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Dada Am, 460 
Dalip, 53, 57, 58, 72 
Daja Bhuna, 255 
Dan Sanii Daila, 627. 
Deodhar Singh, 646 
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Queen Emp is Chandra Goela, 521, 522 
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„ „ „ Ganapathi, 416 
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Queen is Bissonauth Pal, 527, 650, 833 Queen Emp vs Ghari)a, 432, 433, 411 
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,, ,, Bikunthanath Banerjee, 453 
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833, 839 
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II II II Cheria Koya, 2 
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720 ' 
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178, 181 

„ Gobordhon, 452, 454, 616. 
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„ Gopal Goundan, 838 
, Gordon, 347 
,, Goxmda, 580 
„ Govinda Pillai, 297 
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406, SIS 
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G \V Hax field, 429 
_ Handsley, 799 

Queen Emp vs Hanma, 627 

.. la ,1 Ilatmsnarrtli Reddi, 657 

*» •• ,1 Haradlion, 643 
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Queen vs. Han Prosad Ganguly, 649 



TVBIE or CISE$ 


xlix 


JJnc-cti 1 11 j j Hin i\t 

llinnlh Gull 5^4 

Qufcti » lIimNIc Lli C>1 1) frt fl8 

644 S4'4 

ijLPcn 1 I J s IlT-m fi-'i 

Tcllii J 1 519 5'*’ 
Hiwil ''nic 4^*9 5 (>» 5 M 
iliralal IH* 6 < 9 
n< <-i n « 3l u 8IS> 

H am Hiji 4V< 
L'uitn nuHK H iJ 441 

tjott 1 J n p i Ii am \li Kl i« R.N 

Itintii 'f nl 1 1-4 Pal 

In Iraj t 491 
(Jnicn hcliti "IP 

1 Inn Dim 441 445 

C.>in-cn 1 ij i 1 Iwir «.li **" ns 
I r f-S 
I ur I aut $V 
jal inolh 5S1 fil C.l 
rai r-’f 

J -1 I "57 “S'! 'r 
Ji la!. D hh ,ic> 411 
4«* <*'7 494 

t.upcn s Jiffar \l 4*^ Sal fOa ns 
»Juetn 1 nj 4 Ja it el M h Ul 
419 491 494 

Queen s Jipruj 414 

Ja 1 ar i Hi 540 

Queen I n j i la rani liar 1 1 ai foa 


Queen s 
Oueen Pn 
Queen L i 

Queen s 
Queen Pn 


li>.l 8 0 8^1 

u 11 I 441 44-> 


J uj i an 4nr 
J 1 n S nsJi 408 412 
J ti Uajt ak 777 
Kala eliani Da-. 453 
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Katlia Peruii al 255 
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Kl nla Ut a 148 166 
Khusli Rani 14T, 149 
150 
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660 8 12 

Krislitnp,OMii la Das 65 
Kn Inn uti lar Del 34 
Queen ij kri to Lh ( lo !i 801 
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891 

Mai ck Cli Sarcar 494 
Manniol on Lai 770 
Mannu 208 2J4 235 
Morn 840 
Matalhl 710 
Qicen $ Matanilal 472 
Queen Inj vs Matilal laliiri 341 
Meajun Slieikli 459 
Meaklian 58S 
M o Ju m a Ch Chakra 
varty 37S 

Mohunt of iirupali 8a 
M jahar Rahn an 463 
Mona Puniia 112 121 

130 442 

Sloniru Win Mondol 657 
658 659 

Jfonu 837 

Queen vs Mookta S ngh 44a 
Mookuii 441 
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Morton srz 
Slotha 284 
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Mucaiilal 672 
MuRappa 364 549 
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Mukun lilal 407 412 
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Muuisami, 654, 657, 658 Qneen Tnip is. I’niagopal, 524, 648, 656 


Queeu Lmp ' 

„ „ „ Mwnna, 3S7 

Oueen is Murphj, 463, 837 

,, ilusst Itwarja, 590 

„ Mus=t Mma ^nggerUlatln, 
471, 472 

Oueen I'nip is Muthj%\o, 74 

.. .. Mutlee NusHno, 528, 530 

„ ,, Mutsuddi Lai, 121, 124, 

no, 651 

Oueen -JS Nibad^ip Chandra, 211 
„ „ Naba Kumar Hanerjee, 803 

,, „ Naba Knsto Gho»b, 456 

Queen Emp tS Naga, 434 
^ „ ,, „ Nagappa, 714 

,, i> Nagesliappa, 673 

,, ,, „ Nagla Kala 223 

,, , ,, Natndeo bat\ai]>, 318, 

324, 325, 333 


I’ukol Kolii, 93 
„ „ „ I'uran, 31l. 

„ „ „ Kacliappa, 5 

„ „ „ Ragho Maliadu,' 45 

„ , „ Ragliu, 216, 26J, 540, 

820, 833 

„ ,, „ Raghunath Das, 357, 

509, 823, 832, a33 

„ „ ,, Raliitn Ilux, 127, 771. 

„ „ „ Raiji Daji, 725, 797 

Queen is Rajeoonur Ilo«e, 456, 519 
>• i> Uajkn>'hna Mitrn, 527. 

i> Rajnaram M»tee, 445 

„ „ Kama, 12.3, 580, 676 

„ ,, Ramaiingam, 441 

„ „ Kaman, 93, 432. 454 

„ „ Kaniaswami, 231, 334 , 490. 

606, 729 

Nand Ram, 527, 833 Queen IJinp is Rama Tewan, 272, 334. 


„ ,, ,, Nanhu, 6i0 

,, ,, „ Narain, 737 

,, >. I. NaraWka, 5 

, „ ,, Nara\anasami, 17, 595 

„ „ „ Nara\an. 145, 147, 153, 

214, 433 

,, ,, „ Nata\\an, 254 

„ » >, Natbu. 97, 104 

,, ,, ,, Na^Mbjan, 3^, 453 

Queen 44 Nelson, 255 

,, ,, NeKoD &. Brand, 73, 241 

Queen Emp us Nga Ilia Moung, 243 
Queen is Nidlnram Bagdee, 452 
Queen Emp ns Nilmadhab Mitra, 194, 

223 

,, ,, „ Nimchand Mookerjee, 

447 

,, ,, ,, Nirmal Das, 494 

Queen vs Nobin Ch Banerjee, 699 
,, ,, Nosiraddm, 437 

Queen Pnin vs Ubrien, 244 

„ ., O’Hara. 451, 618, 620, 

645, 843 

,, ,, ,, I’aiambar Buksl., 838, Queen ti* 

839 - 

,, ,, „ Palambar Bux, 720 

,, ,, „ PaUooa, 420, 435 

,, ,, ,, Paloojj, 420 

,, ,, ,, Pandara Tevan, 326 

,, „ „ I’andeh Bhat, 547 

Queen vs Parasurama. Naika, 321 
Queen Emp as Peetambar Dlwbee, 334, 


493 

„ Perbhu, 420 
,, Penanna, 604 
,, Perinmau, 195 
,, Persbad, 34 
„ Perumal, 840. 

,, I’ohoh Mullick, 151 
,, Pobpj, 609 
,, Pohp Smgh, 761 
„ Poianmal, 553 
„ Poladu, 60 
.. Prag Dull, 604, 616 
„ Pratap Ch Daroo, 176 
„ Ptalap Ch Ghosh, 159 
647. 


431, 494 

,, ,, „ Ram^r.in Stngh, 572 

„ „ ,, Ram Chandra GoMiid 

Harshe, 606. 618, 620, 
646. 758, 759, 761, 762, 
842, 843 

„ „ ,, Ram Chandra Safcar, 

747 

Queen is Ram Charan Ghosh, 463 

„ „ Ramdei, 830, 831 

,, „ Ramgopal Dhar, 456 

„ „ Ram)! Sajabarao, 364 

Queen I'mp is Ramlal, 415, 472, 8.12 
„ „ „ Ratnsadai Chakraiarty, 

467, 558 

„ „ ,, Ramsaliai, 742 

„ „ „ Ramsaliai Lai, 320, 390, 

429, 430 

Queen vs Ramsaran, 453 
Queen Emp vs Ramsundar, 255 

,, Ramtahal Smgh, 517 
„ Rangananii, 406 
Rangi, 434, 454, 499 
_ Ranjit Sonthal, 433 

Queen Emp is Ratte, 651 

„ Kara Ah, 123 
„ Rasai Mia, 540 
„ Ridmg, 534, 764 
„ Robinson, 603, 616 
„ Roopgoala, 418 
Rungatonee, 7i8 
Rupam Rai, 385 
Russockoollah, 537 
Queen Emp is Sadhu Karal, 488, 491, 
Sagal Sambal Sagao, 217 
Sakar, 384, 385 
Salamat \h, 367 
Samapapi, 212 
Samavier, 294 
Sami, 416, 470 
Satntnada Chetty, 202 
Saminadha Pillai, 144 
Sankar, 718 
Sankaraliuga, 203 
Sarat Chandra Rakit, 
725, 726, 797, 870 


Queen is 
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595 
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„ „ , Sudra, 493 
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660 
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750 
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Uaji Rao vt Pmp , 1030 
Kaj Cliondcr Marumdar vs Gonrehandra, 
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Rakhal Ch Rat, 356 
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Raklial Das Singh is Slieo Pershad, 184 

Raklial Nikan vs Queen Pmp , 672 

Rakhal Rajah vs Khirode Pershad, 629 
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Ra=a Vivar, CS3 
p^s-aLtn Ia^a]l, 4oO 
Iwj'-^lnca O'lvar, />i re , 1013 
Partanadhan Chtit\ , 153, 161 
Ra-^Eisd Ml, 220 
Rairananil Malitoa iS Ko^Ia, 41 
Rar'jiralh Kalapaliar, 666 
Raman Beliari Da-, lS Finp , 34 
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Rama V%atar Shah, U4 
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Rxnichaiidra Uoral xs Jitandrm, 783, 784 178, 615 
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Ram Cliaran Ux'i'i xs Moindtor Das 170. Kangjsiianii I’dlai, Rt , 
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Rani Lhantlra Challencc >>s KmlnaHha, Uangulani leh is rinp,, 
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785 Rasbelun Singh, 15b, 160 

Raiidilul vs Imp 34 Kasik Ch UiakraxartN, 398 
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Rants Ui llaneTjet xs Tmp , 94. 471 Raxan Kiitli, 5 620 
62a 675 Razai Mai, 216 
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Rxmgoxnul Singh, 745, 746 
Rxmiraddi, Jii re 1028 
Rxmjag Ahir kS Pmp 1022 
Rimjii Singh vs Lachnian Singh, 156 
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Uxmpxan Rai xs Dwrgacliaran, 378, 385, 
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R.xm Katiah vs Subha Rao 1021 
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THE 

CODE OF CRIMINAL PROCEDURE, 

ACT V OF 1898. 

An Act to consoijdatk and amknd thk law relating to 
Criminal Prociidure. 

W'liKRKA^ it is ox|M}(lient to coiisoHdiitc and amend the law 
r.d.iting to Oinunal Pro(edurc; 

It is liereliy oii:utc<l iV' follon.s: — 

PART 1. 

pp.i:LiMiNAnv. 

CITAPTRR 1. 

1. {1) TJiis Act may called the Code of Criminal Proce- 
short title. Com- duic, 1898; and -it Bliali-come - into - force - on 
mencement. tllG .first day of July, 1898. f/c 

(2) It extends to the wliolc of British India ; hut, in the ah- 
Extent sence of any specific provision to the contrary, 

' ■ nothing herein contained shall affect any special 

or local law now in force, or any special jurisdiction or power con- 
feired, or any special form of pmeodure prescribed, by any other 
law for the time being in force, or-fihnU-apply"tb — 

(a) the Commissioners of Police in the^ towns of Calcutta, 

Madras and Bombay, or the' police in the tomis of 

Calcutta and Bombay ; 

(b) heads of -snllages in the Presidency of Fort St. George ; 

or 

(c) village police-officers in the Presidency of Bombay : 

Provided that the Local Government may, if it thinks fit, by 

notification in the official Gazette, extend any of the provisions 
of this Code,^with any necessary modifications, to such excepted 
persons. 


CODE OF ORIMINAD PROCEDURl.. 


Cnir 1 
Sec 1 


The prevous sinction of the GoMmor GenerM m Council to the 
•he notification under the proMso which wns formerl> h«cssnp. is now no 
loneir required (see S 2 and Sch 1 of the Devolution Act \\\\ I I of 

Dr tish Indn mt in? «l) t mtiinis ind plires with n Her s Uomi- 

nions which arc for the time being governed b} Her Majesty through the Governo- 
General of Indu or through any Govimor or vther ofliccr subordinate to ilit- 
Governor Gen ral of India — Gtmnl Clmscs Act of 1S07), S 3 (?) 

riu® Code nf Criminal Procedure regulates the proceedings in all Criminal 
Courts in British India unless otherwise specially provided See Ss 5 iSS post, 
and S 4, Penal Code as imtndid bv Act IV ot 189S S 2 

Exceptions ire rnadc n favour of iny special or local law in force 
The most impor int imongst the sptud previsions to the contrary is the 
Scheduled Districts Act (\l\ of 1874) under which the Local Government ma 
declare what enactmunts an m tone <r not in forn in anv Scludiilid Distric 
or part of ^uch District (S 3I md ma\ il o extend to any such District o 
part of It any enwtmint thin m force in any pirt of British India (S 4 
subject to such restrictions md modific itions as that (.lovcrnmcnt thinks fi’ 
(S jA en icted by >ct \ll f »''M) Hh lotal ho^ornment may aUo regulat 
the procedure ol offiiirs tppnnUd to idnunister tmuintl justice within th 
Scheduled Districts but not sv is to ristrut the operation of any cnactmer 
fnt tilt t me bt ng in font llu Schtduled Districts rt sti out in Schedule 
of that Act 


Sztensloo of thta Cede 


This Code has accordingly been extended to — 

The Sonthal Purgmas (with modifications) — Reg V of 1893, S 4, Angul an 
the Khond MehaJs — Reg I of 1K04 b 5 

British Baluchistan (with modifications) — Reg 1 of 1890 S 3 Reg II 1 
1890 S 3 

Upper Burma (except the Shan States) —Act \ni of 1S9S, Schedule 
subject to the provisions of Reg V of 1892 (See Appendix) 

Kachm Hdl Tracts as regards Hell Tracts (in part and with a modification)- 
Reg 1 of 1895 S 3 See ako Act \IU of 1898 S 2 

The Chin Hills (in pan and with a modification) — Reg V of 1S16 S 3 S 
also Act \ 1 U of 1S9S S 2 

The \ndaman and Isicobar Islands (with modifications) —Reg 1 of t88 
Sec 3 

The D strict of Angul m the Tributary Mchals Orissa* 

But when no notifie-jlion had been nude under the Scheduled Distnc 
Act S 3 either catendirtg U is (. ode to or exclud ng it from operation in 
Scheduled District it was held that as an Act in operation m British India this Co 
(and also the Penal Code for the same reason) was in force * 


Ceased to be jn Operation 

By orders rsiued under the Aw™ Frontier Trncts Rea II ot ,S8o extend 
by Reg 111 of 1884 the Code of Criminal Procedure has ce ised to be m for 
m the Saga Hills tlw Oibrugarh Frontier Tracts and the North Cachar Hill 
The Garo fhl s ILstnct and the Khisu and Jaintii Hills District* 
the Mikir Hills Tract* 

Th.! Code reculttes the itrocedure in nil Crim.nnl Court! in British Ind 

ta alr.n rrh.no^TtehVn'’""''’'*’ >>•'' teen com™?, 

under the hnghsh Statutes, the tnnl mu!l he held under this Code,* (S 
■ Kr rr n ‘ ® Kojr I L R 13 xtad ~ 

I " Srot.h:^:ni°n“.j83’'’"‘" ' 



CiLir I. 
Secs. 2 3 


rnEUMINATlY, 


3 


•il-o S oC this Code) •tnd the ofitnec t^ould be one under the Indian Penal 
Code ’ 

Under the fiinemnvnl of India \rt « ^2\ wliero the Go^e^no^ General 
ir Council ln« dechnx! ma lernion m ISntioh India to be a *' backward tract ” 
he ma\ fiirth r liiroi tli n inx \i t < f th Imli m l«(ti<!iluic “ilnn not applj to 
the temiiin or anx part th oaf or xhill ipph v\iih »iuli iMCpIions or modifica- 
t 'n- ix tl (ooernir to a* r il thml s fit 1 bus \ m uix niodincalions of the Code 
had lean made m it< ii>jdn iti m in tin (•injim \ irjgapatam and Godaxari 
of tlie \falri' I’rixulmrx i‘vo {fan tie of India io’j, P irt 1 p eo^) 

Sp^cinl Jurisdiction 

^\hep a Sulxiralin ill Ma^i'trm Ins jtinxlu lion to like logni/incc of an 
ofTonce nnd'r the ^bkarl \»i, iBom \cl V of 1S7S). his jurisdiction is not 

I'Tislin! lx the f iri tint hi x\ is not «omp»tenl undt r S i()o (/) (c) of this Code to 

iniiiaje tin jir H.aaalini^x Vi iho tb < nlin irv < niitin il Lux is not affected by 
1 sp.a-1 i! 1(1 nqiiinn^ nrlnn |ii«Hidun Ic li 1 il i n liifou i i>ro»(iiition for an 
iffinii uniJir tt Sine* tli offi n « bi injt iNn om undi r llti Pmil tidi this Code 
should lie app ual sinxi ilu sjxaiil \«t xxoiikl ijij K onlx to n ofTnut undot: 
It * 

Police in pros derev T wnn 

This ( nil d«s nit inxi's oibirxxis< < \pr« ss|> dilind ij plx to thi poluc 

m tin ti sxi’s f ( < nil ml Innibix li is It xxnn in forn m respiit to thi 

|xi’iii in th 1 vxn <f M I II )s ib i^b 1 dins not ipph to the ( untmissioner if 

su h Puli' “ss ^ 31 .^r> ON St N(> I y il)* hixi bun expressy 

ni iJi ipjilii ibli i) till |x (< in tb t >xxns of ( lU ult • mtl llomb i) Schedule II 
Col 3 n I im^ t> ih [xxxir i irrisi xnib ni xxaiiint for offtnccs under the 
Pcnil Coi'e ind oth'r luxs, applies to the police of the towns of Calcutta and 
Bombax Su e*cp' inaion note it the luad of Schedule 11 

S 19a •' I'si* ijip’icibli to iIm jMiliK in the loxxns of Calcutta and Bomba> * 

In r simi 1 ihi PoU m Prisiduux toxxns su is to M ideas ^ct WIV of 

iSa't IS I j M mb x linn \it l\ of iiii md is to ( iluilli Ihn \ct 1\ c)‘ 

lb lO Ilii'i \its h ixc dl b xn frcqiiiiitlx (iimndxd 

of village f tu thu Pf«8id"‘icy of Fort St GaorK-x 

See Mad Rf„' \I tif iSif», Ss 10 14 md M id Ref? IV of iSit, S 6 
Village Police Cfilcera iti ilie Presidfiicy of Bouibn^ 

Su Horn \ct \I 1 I of 1V7, Ss 14-16 S<o ilso Q Liiip v Ragho Mahadu, 

1 L R . Il) Horn ()i2 

2 [Ilepea^ of I’lHictmeuts, «off/tca/ioiis, itc , under icjiealed 
Acts Pending cases] Pepcolcd hy the Repcahny and Amend 
ing Act, IDU (X of 1011), 

3 (?) In every enactment passed before this Code comes 
Ref*rence$ to Code luto foTcc, in Mliicli rcfcrcncc is made to, or to 

aL^^“^tht! ^ 7 epeikd Cliaptcr OF scction of, the Code of Criminal 
enactments Procedure, Act XXV of 18 G 1 , or Act X of 1872 , 

or Act X of 1882 , or to any other enactment liereby icpealed, such 

* Sec 37 and 38 \ IC c J7 s 31 Tmp i Ab loot ItaUiman I L R 14110m 227, 
Penal Code S 4 as mo !ifi" 1 bx Act IV of 18 |8 S » 

* O ! mj* I Custaclji Itiijnrji II K in B m iRt isse al o ‘sMira Lcchu 
I 1 H 23 Cal , 300 

* Vnoi>>inoti I L 11 i Mail ‘•sc U o O Caxn v (iiistadji Durjorji I 

to Bom 181 

* Nilm tdliub aiittcr I L It , 13 Cal 505 Visratn Babji I I, R , 21 B'lm., 
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CODE OF CIUMINAI. WtOCEDURE. 


Ciur. r. 
Sec. 4 . 


reference shall, so far as may he piacticable, l;c taken to be made 
to this Code or to its corresponding chapter or section. 

(2) In every enact meat pasted befoie tliis Code comes into 
Expressions m for- forcc, tKe cxpres'^ioiis •’Cflicer exercising^ (or 
nterActs. ‘having’) tho powcrs (or ‘the full powers’) of 

a Magistrate,” “Subordinate Magistrate, fir.st class,” and “Sub- 
ordinate Magi.strate, second cla«;s,'* shall respectively be deemed 
to mean “ilagistratc of the first class," “ilagistrate of the second 
class.” and "Magistrate of the third class,” the expression 
‘‘Magistrate of division of a district” shall ho deemed to mean 
“Sub-divisional ilagistrate.” the oxpic.ssioii ‘‘Magistrate of tlic 
district,” shall be deemed ti mean "District Magistrate,” the 
expression ‘‘Magistrate of Police," shall be deemed to mean 
“Presidency Magistrate.” and the e-xpression “Joint Sessions 
Judge” shall mean ‘‘Additional Sessions Judge.” 


4. (1) In this Code the following words and expressions 
•fiiUions following meanings, unless a diflerent 

* ' intention appears from the subject or context : — 

(rt) ‘‘Advocate Oencral” includes also a Government Ad- 
vocato, or, wlierc there is no Advo- 
voca e fnera General or Government Advo- 

cate, sueli officer as the Local Government may, 
from time lo time, appoint in this behalf. 


(?0 “bailable offence” means an offence shown as bailable 
'• Bailable offence ’* in the second schedule, or which ib 
•'Non-baiiabic offence.’' made bailable by any otlier law 
for the time being in force ; and “non-bailable offence” 
means any other offence : 

(c) “charge” includes any head of charge when the charge 
“Charge.” contains more heads than one : 

1 * ♦ * ♦ * * 


(e) “ Clerk of the Crown ” includes any officer specially 
■■ciftoKh. “PPointed by the Chief Justice t‘o 

discharge the functions given by 
this Code to the Clerk of the Crown : 


if) “cognizable offence” mean.s an offence for, and “cog- 
“Cognuabie offence” nizable caso” means a case in, 
Cognizable case, ^ which a police-officer, within or 
without the presidency-towns, may, in accordance 


19*3 ("rof 2 Rcpealmg and Amending Act, 



Clur I 
fcrc 4 


J’RI I IMI^AR\ 


ultli tlic second ‘•chcdule, or undei an) laA\ for tlie 
turn I)iing in foict, aucsl uitljout Maiiant 

\n t/IcTK{ Mti ler ihi H mbi\ SiJt Vit (Ij of iS_)n) lias been dcclnrtd by 
iiTit n < f til t ^ct J<i bt i offtnct , and il'O an o/Tence under the 

(» iml Iin^ Ac’ (Ihn \ii II if Iliest ire nnllors tsjiccnll) proMdid for 

'' i Ii siji II f- si |]|« ((iniludiiiv, |> rliun of wimh pro\ides for oJTtnccs 

und r liWi otiii r tli n ilie Pin I C«di C<rl im ifftncis under the Metal "likens 
Act in n I I ^1112 till (Vi-c s j) 

(fj) C'<)ijin»‘'<'ioncr of Pnliro ' incJiidts a Do^nifj Conimib- 

■ Ccmmissioner of vinncr <H PollCO 
Pciite 


ill) (.cnijilanit iiitaiK tlic allegation made oiall) oi in 
Cemplam. virit.ng to ,1 iMag.btrnte ttitli .a 

AiCAA to nib taking action, iiiidei 
tin-’ Code, that ''Oiiic j)cr'>on, wJielliei known oi tm- 
i.iiown, has luiiimitud an oflcncc, but it does not 
include the icikjU of a police oUiccr 

1 III il rmiii n f It ITinii. <» n ni lim'd in (o) poil m iKc» a complaint under 
S ) I ihi C ad |mx|>i»s a i j ioni|)l uni under this Cidc thus supirsitling 
rn n\ njnrti'd i ms under i irlur C dts 

■V nn-din^s Ilk n b\ > (i\d krintinil ur IsiMnui Court under S 47G is 
II stood ij]| 111) nd il in ij j m Mndin,, ■ i isc for in(|iiir> or trial to the nearest 
A| ,,1 tr 111 111 uni d ( i i in| I nni * 

Ih iru t i / d I niiinin,, ivliidur i stjtcmcnt is a timplaint withm this 
d fniii 11 Is I I n J \ 111 Ih r 11 \i IS m idi nidi the intmii >n of setting the crinunal 
I u in m ii n smli miinti n ni i> be mkrred from the I inj,uage of the statement 
til] lilt iin unist inns m ttbnlj ii \v is m id< ’ So i petition to "i Magistntc mik- 
ing cert iin (l]ii>,is Hid isking fur in order to the I’uliic to warn the accused 
m the fir«t msi met. is a complaint * 

A stiKnitni nndc to a Magisirntt ixtri-judicnlly in repi) to a question 
isl i-d imd with ui an) mtenti jo or desire that it should be liken as a complaint, 
(s not 1 iiniiliiiil Nfr is 1 letter from a trjmg MagistriU to his ofTicnl superior 
is' 111,' for insiruiii ms as to Inm ht should proceed* But where a kidnapping 
ns tlic wimms liusbaml is a witness isketl the Magistrate not to proceed with 
di< i ii^i IS 111 miindid to prosciutc under section 498 of the Penal Code it was 
h Id I'lit till luisbmds statement wis rightly treated as a complaint^ 

AAJuri jn Assistant Collector frjing 1 rent suit was of qoinion tint the 
(Ijintiff had i jmmiiUd perjury and sent the record to die Collector “for starting 
a < sp under S 1 13 Indi in Penal Code’’ the Assist int Collector's order was a 
r nijliint diougli it could not be regarded ns nn order under S 476* 
is wli ri i MiinsifT informed the District Judge of his suspicion that a dociu 
m ni filed in 1 case before him hid been tampered with a letter thereupon 


‘ Dcndliur Snitli I L R 27 Col ifj 
fi?! ( 


>27 


* rmp t Ithole ‘’inRli T I R 3^ All 32 

* rmp t ‘'hco Sampat Pande I L. R 40 All 64t 
’ Imp i Rliawatii Dat I I R jS All 276 

* rmp t ‘lun lir ‘111’up I I K, 26 All yi 


Cl _ T T ^ ^J, 

-*7 Mad . 
I Jlukerjee 


/ 
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CODl or CRIMINAL FROCnDURE. 


CltAP 1 . 
Sec 4 


written by the District Judge to the District Magistrate requesting him to take 
action amounted to a comptunl for the purpose^ of S 105 (c) * 

The proper application of the definition of ‘comphini* is especially important in 
reference to S kjq (cJ for if ' Migistralc takes cognisance of an ofTence except 
upon i complaint or a Police report of facts constituting such offence, he may 
dcbirred from holding the trial fScc S 191) 

U) Ruiopcan Bntish subject ' means — 

European British 
subject 


(i) anj subject of His Rfajcstj of Euiopcan descent in 
the male line born, naturalised oi domiciled in 
tlu Biitisb Islands oi an} Colon}, or 
(u) an\ subject oi His Majest} who is the cbild oi 
gland child of an} such peison b} legitimate 
descent 


This definition was inserted by S 2 (f) of the Criminal Law Amendment 
Act, 19 3 iMl of u)2^) (hiptcr \\\111 of this Code, inserted by the same 
Act, ^ 27 enicts spccul provisions (or the trial of cases in which European and 
Indian British subjects ire roncerntd and S ^43 lays down the manner of 
determining claims for a Inal to be conducted under those provisions, thereby 
rciidtnng obsolete many earhei rulings on the subject 

CiUinv means any pirt <f His Majesty s dominions exclusive of the British 
islands and of British India — General Clauses Act 1897 (\ of 1897) 
S 3 t'O 



t;) "High Court mcam, m refciencc topi occedmgs against 
„ . . . European British subjects or per- 

‘®' sons jointl} charged uith Enro- 

. pcan BiitiMi 'lubject*!, the High Courts of Judicature 
at FoitWilbam, Madias, Bomba} , Allahabad, Patna, 
^ ''j ’ Lahotc andNRangoon, the Chief Courts of Oudh and 
Sind, and th^vCouit of the Judicial Commissioner of 
the Ceiitial Prminces m other cases "High Couit" 
means the highest Court of criminal stppeal or rcM* 
‘•lou foi am local aica, or, wheio no such Couvt is 
established undei an^ law foi the time being in force, 
such officci as the Go\cinoi Genoinl m Council ma} 
appoint m this behalf 


This dcfmiiion has bten imendcd from time to time as new High Courts 
ot JiKhcvtvire have been cst iWished This portion which gives the Courts of 
Ih Judiud Commissioners jurisdiction over European British subjects was 
inMrlul hv S 2 {■>) of the Criminal Law Amendment Act, 1^23 

(M ‘ niqmn" incUulcs c\eiy mquuy otlier than a t\ial 
■ conflireted nndor tins Code In a 

Hagistiate or Court 

‘ tern detinnd An inqn.,,, honever, here ilermcd, docs 


* Fmp t Debi Prasad, i ^ 35 Alt 8 
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rRFLlMIX\Rr. 
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nf*! indui!< « triil In Oif rf'|x'iUcI C«h 1 ps of C rmiiml Procedure it declared 
lint n tn il o>mm on % wh n il » lau'-rl Ins been i ilhd to plead to a charge, 
rr in a siinni >ns.t !•.. wlurt n« ch ir^, is drinn wliin the accused appears 
l«f n a Ma„i'lriii Ih <li'im<ii>n is im)it>rtant, tieiiiKi, in i trial, the accused 
can claim to l>i acquittal if n i c ise i« in ulc out and this would be a bar to subse- 
quent } nKa-rdm;,s 1 aj, is tli ♦nl»r of i quitlal i» n< t set aside, whereas iii 
n inquin. th find rrdi r n sti,h a « I'l w wild h m < rd r of discharge which 
would be no bar i) fre»h pnt«a>ding« (Sn S ^oiJ 
Proceedings under S 1^5 ire an inquirv ' 


{!) nneatigUmii ’ mihuJcs all t!iq protccdings uiulor this 
Code for the collection of cMdence 
nTejtiE# ion ^ oiidiu tcd 1>\ jv politc ofhccr 01 by 

.iii\ peratm (otlici than a Magistrate) who is autlio* 
ri7ed li\ a M igistrate m this hclialf 

Thus proiaaalings lx Id hv a Magi'lnii would not bt m macstigation , they 
wi ul 1 b< n inquire 111 lii> 1 p >r> <1 iliis d«fini(u>fi n fi rs to 1 c iso such as 

wlun i Migi'triti »n naiijt «l • 1 nipt iint r» 1* n to distrust it and, 

lull r s ’ 1^ <Iirui» I I t I inMsugiiiun b% « {ursun not being n M igistratc 
«i P ili< Olhiir i» Il thinks III f« r ih purjK %< of iMcrl lining the truth or false 
1 nxj « 1 tlw » nq hint lx f r* l« wsvi.s. pnxss-, for tlx aitendantc of the iccuscd 
It will lx obs nc-d th It tb«rc is 1 di<tincii<n between in intestigation, which 
riUtts to proic<-dings bt i Poho-oflicc r or othir auihonrtd pcr«on not being a 
Magistrati ifid an inqum wlvrh relates to proceedings conducted bj a Magis- 
<rite or Court ( 1 ) miKfs a distinction also between m inquiry and n trial, 
but It docs not mark the distinction declared b> the Code of }$7a, § 4 

Lnd r th< units of this definition it is for a Police otlicer to collect ctiderce, 

the tjiue of which it i> ilic elui) of 1 iiiilin d ofTiccr to dcicrntine 

\ Poll! I ofTierr c in in this respici express his opinion on!) so fir as it maj 
be ti dfclart whether the csidencc is suflicicnt or fumislics reasonable ground 
of suspicu n to jusfif) hi» forwarding the Kcusenl to a Magistrate (S 170) or 
lu release him from custod) if ht bt not satisfied (S i6(j) 


(m) ‘judicial proceeding” includes any pioceeding in the 
course of whicJi o\idence is or mnv 


"Judicial proceeding ’* 


be legally taken on oatli : 


Ojth includes affirmation — General Clauses Act, 1897, S 3 (36) 

Pro eedmgs under S SS ire not judicial proceedings within this definition,* 
lut proiK dings under S 8 i>f the Ksformatorj Schools Act (VIII of 1897) are 
judicial proceedings * 

It has been h Id th it in order under b sanctioning, a complaint for 

ccrtiin offences is a judieial act, ind th it a proceeding held in connection with 
It IS a judicial proceeding* But, though the Courts held tliat in some 
cases an inquiry should be held before such sanction is given, there a\as no provi 
Sion in the Code for such an inquiry, and therefore it was doubtful whether evi 
dtnre could be taken on oath in such an inquiry so as tn make the proceedings 
judicial within this definition 

But ihe amendment of Ss 195 and 476 renders these eases obsolete for there 
IS now no question of granting sanction under S 195 to a prnate person to mate 
d complaint, ind S 476 providts for an inquiry 


‘ IjDlit Mohun c Surja 5 ( al W N 749 (a c ) I I It , 38 Cal 709 Satish CbtiDdra 
i> Kajendra, I 1 It 23 Cat 898 

* Q Emp V Scodibal liai I L It 6 All 487 

* Q Emp 1 Manaji I I It 14 Bom 381 

* Q Emp ti Sheikh Bean. T E R 10 Mad *32 (233) 
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C013E OF CRIMH^VL niOCl DURE. 


CllAt I 
Sec 4. 


The definilion of i judiciil proceeding” iv not e\lnii»ti\c U includes Jin 
execution proceeding ond the resistance to ihc ittaclimcnt of nio\cobIes i®, when 
reported oi comphincd of to the Court nn offence conimiUcd in relation to a 
proceeding in that Court It is noticeable that S 476 (i) no longer r'^fers to a 
judicial proceeding but nurih to a * proceeding,” though S 47P (3), whuh 
IS nei\, Uses the expression “judicial proceeding” 

The doubt which has been t\press«^J m some riiviftid cisi-n of the. Calcutt i 
High Court whether proceedings in execution of i deertt of a Cnil Court wen 
judici »1 proceedings for the purposi s of this Coile h is been settled bi 1 1 till Bench 
of Ih it Cturt which has heJd th it the) arc of that character* 

{») ‘11011 fogiiizable offence iiieanb an oITciilc foi, and 

'Nor ccgnizabi" ‘ ijoii cognizablc ccsc” iiio.'ns ft ca«e 

>■> "'url> n pclicc-olficci, mlhin 
case or Without a presiclenc\ town, may 

nob aircst witliout warrant 


bee Sch II col 3 

( 0 ) offence ’ meanx ,m\ act or onuission made punish ibli 
h) auN law foi the time beinjr m 
force , 

it also includes anj act in respect of whicli a tomi)laint 
niaj be made under becTion 20 of the C ittle-tre** 
pass Act, 1871 

ihe latter pjri of (o) «0tcis ih< definition of coiujil unt (h) so is to bring i 
complaint under S 20 of the Cattle Trespass Act 1871, wilhin that definition 

See also S 4 of the Penal Code as imended b) Act IV of iSgS, S 2 which 
extends this definition 

\ person called upon to give stcuril) in proceedings under Chapter VIII is 
not guilt) of an offence 

(p) “ofhcei in charge of a police station” mtludes, when 
‘ Officer in charge of the officer in charge of the pohee- 
a police-station ’ station IS absent from the station- 
house or unable from illness or other cause to perform 
his dutu'S, the police officer present at the station- 
house who IS next m lank to buch officer and is abo\c 
tfie rank of constahfe, or, when the Local Go\cin- 
ment so directs, an} othei police office! so present 

This definition dus ml ipph to the Poha in the towns of Calcutta and 
Bomba) b) reason of b 1(1) whieli dedans that in the bsenco of an> «pecific 
provision to the contran nothing contained in this Code shall apply to the Police 
in these towns* 

S 55 * pro^des for the exercise b) police-officers of superior rank of Ithe 
powers of an officer in charge of a police station 


.5 SI v,’ S ‘le? > U 

IVV”“ '- C.! Wn," 
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(?) includes nlso ft Iiousc, building, tent and 

‘PUce" \cg‘'cl: 

(r) “iilcader,” mod \Mth icfei^ncc to any proceeding in 
■‘Pleader Couft, nicaus plcftdcr or 

ft inuKhtftr ftuthoriscd under anv 
lai\ for the time licing in force to practise in such 
Court, and includes (/) an advocate, a vakil and an 
.ittorne\ of a High Court so authorized, and (2) any 
other iierNon ippoiiitc<l with tlio p( rniission of the 
(Vnirt t») r(t in siu h pioi«cding 

A \cr\ ini|>< rlint i'f< >i<lm nt hi*- Ihi n ni ■(!< in iIiih diriniiion A inuIJitar 
\lii |)n\KU'l\ hid tu 'hi in ih |><niii->«n «f tiu tour! i< nuw pi icid on 
ih** same fooling as a ph idir if lulhori'td under on) 1 iw for the lime being 
III force to prifii-t in •■uth t >iiri I In I iw on tin subjiit is contained in the 

lag'll rnelitiomrs \it l^7 1 tWHI «f l^ 7 >) Ihi imndmint of this dcfini- 

lion, rnd With S <f tV tod lii' obsiitcd the difTieultics whicli in the 
past iro'C IS to ili< ri^hi of i |>«r- n i lx rrpnsentid b) n mukhtnr holding 
1 rtrtiru 111. ind tnroll'd imd r ih« l<gil I’r i<.litu»n( rs \ct iS7j 

{s) “polac station moans aiu po^t or place declared, 
Poii-« statian gciicialh Of Specially, b} the Local 

“ ‘ Go\ eminent to bo a police station, 

and jntludcs an\ local area specified by the Local 

Go\ernniont in this l>chnl{ 

See note to (p) ante ‘ 

S 551 prosidcs for lh< <xcrci«r b) i pnlicc-ofTicer of superior rank of the 
{XJKirs of an officer in cliirgc of a iwhcc sntion 

(f) “Public Prosecutor” means any person appointed under 
« Public Prose, scctioii 492, and includes any person 
acting t nder the directions of a 
I’ubhc Prosecutor on behalf of Her Majesty in any 
High Court m the exercise of its original criminal 
jurisdiction 

(u) “sub-division” means a sub dmsion of a district * 

“i’jJi'li.Tmaa ’ 


( 0 ) “summons-case” means a case relating to an offence, 
“Sumfflons-:as» ” and not being a warrant case : and 
(w) “warrant case” means a case relating to an offence 
"Warrant case *' puiushablo With death, transporta- 
tion or imprisonment for a term 
exceeding six months 

(2) Words which refer to acts done extend also to illegal 

Wordsreferringtoacts OHUSSlOnS , and 


* Solicitor to Govt of IqJii u Modho 7 Cal W N , O61. 


2 
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CODE OF CRIMINAL PROCEDURE 


Cnir I 
Seo 0 


all Tvords and expressions used herein and defined in the In^an 
Penal Code, and not hereinbefore defined, shall 
mSmng as inind™n be decmcd to ha\c the meanings respectively 
Penal Code attributed to them by that Code 

Generallj these definuions arc contained in Chapter II of the Penal Code, 
S« G 52 There are also other dcfimHons, whith nre equally applicable, such as 
definitions of \nriQus ofieni.es It mn) l>c observed that “ good faith” is defined 
by S $2 of the Pcml Code ind ilso by S 3 (20) of the General Clauses Act, 
1S97 in somewhat difierent terms If any conflict arises In defining " good 
filth in this Code probiblj the definition given m the Pcnil Code will be 
iccepted The Gcneril Definitions in the General Clauses Act (S 3) are appli- 
cable to all subsequent legisHtion by the Impernl Council ” unless there is 
injthmg repugnant in the subject or tontc\t but this Code has m S 4 {2) 
applied the definition of good filth is given in the Pcml Code 

It should be noted that sub section (2) is not like the definitions in sub sec- 
tion (i) to be applied to this Code unless a different intention appears from 
the subject or conte\t \ dilTicuh} iccordmglj arose in applying the term 
adultery is ustd in S 43R of this Code in the restricted sense expressed in 
S 497 of the Penal Code in which the iduUtry of the man is alone described A 
lull Bench of the Matins High Court however held that this could not have 
been the intention of the 1 egislaturv and declared that adultery” should be 
read in the ordinary sense * 


5 {^) All offences under the Indian Penal Code shall be 

Trial of offences investigated, inquired into, tried, and otlionvise 
under Penal Code ^Q^lt With according to tho provisions herein- 
after contained 


(2) All offences under any other law shall be investigated, 
Trial of offices inquired into, tried, and otherwise dealt %7ith 
against other laws according to thc sanic proMsions, but subject 
to any enactment for the time being m force regulating the manner 
or place of in\Oi,tigating, inquiring into, trjing or otherwise deabng 
with such, offences 


Instances of special procedure picscriled by other laws were to be found 
in Pirt I of the Cnmiml Law Amendment Act 190S, and in the Anarchical and 
Kcvolutionary Crimes Act 1919 commonly known is thc Rowlatt Act but 
both these enictments were repealed in 1922 

CnmmQl Law Amendmeat Act, .925, 

As regards the Burma Prontier Distnets see Reg 1 of 1925 


* Gentapalli Appalamma I L R 


20 Mad 470 



PART n 

CONSTITLTIOy AM) PoUJ-PS 0> CinMJN \L COURTS AND OfFICFS. 


ciiapti:r II 

Of the CoNSTITlTlON 0> CrIMIN U Col RTS AM) OFFICES 
-I ^ of Cnuiiml Courts 

6 Besulos tlio Hijrh Courts ard t1 o Courts constituted under 
ci 4 «fs of Criminal ui\ 1 vu (itlicF til III tliis C odc for tlic time being 
in force there lidllc fi%c classes of Cnminal 
Courts in Bntisli liulia naiuelN 

I Courts of Session 
I! — Prcsidcnt\ Magistrates 
Ilf - Magistrates of the first class 
J\’ M igistr.itcs of the second class 
V Magistrates of the third class 
111 rli'sis of ( an*, lire <I<sirib<a in snictl prob ibly with regard to 
Sfhcdiih 11 til « ih («uri« of • ^ Judge md Additional Sessions 

Judgf md dfi 111 ‘i v'l m-. ju<lt.e ill > igli diffcirnt in iligren being included 

in th* term Courts of StSMin S (i (f)j ih lugU the powers to be exercised 
tv .in Assist mt SivMons judge irr is diDvrcnt from Ihosi. of n Sessions Judge 
as tin «c of tlv diffirml ilissrs of M igiMrntcs infer se 

^mongst other Cuurtv not sp(i.iil!> nvntioned in this siction is the Court 
of a Justice of the I’c ici It is not mention d in this Code Ihe office is almost 
ihvdjs combined with tint of a Migistritc under this Code 

Jhough there ire still ceriain offences whch cm cnly bo tried by a Magis- 
trate who IS a Justice of the Peace, the provision in S 443 which required the 
trial of Europe in nmish subjects to be held by a Justice of the Peace has now 
disappeared 

B — Territorial Divisions 

The following scclions deal with the territorial jurisdiction of the severnl 
inferior Criminal Courts in Rritish India No reference is made to the jurisdic- 
tion of the High Courts which is conferred by their Charters The Criminal 
Courts of British India have ilso jurisdiction conferred by some special law or 
by statute in regard to certain offences committed beyond British India, eg, m 
a Foreign State, or on the High Seas, or in any territory which may be 
declared by flis Majesty m Council to be one in which jurisdiction is assumed 
by or on behalf of His Majesty through the Governor General of India in 
Council or some authority subordinate to him * 


‘ Indian (Foreikn jurisdiction) Orilcr in Council iQoi Caz Ini 190Z Part I p 
667 1 see \dams v Lm] I L R a6 Mad 607 
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7 {1) Every province {excluding tlie presidency-towns) shall 

Sei..ons d,v,s,oni be a scssions division, or sliall consist ol sessions 
snddisBcts divisions and evci} seEsions diMSion BQaU, lor 

the purposes of this Code, be a district or consist of districts 

(2) The Local Government imj alter the limits or the num- 
Power to slier divi her of siicli divisions and districts 

sions and districts 

(3) Tile sessions divisions ami clistiicts existing ulien this 

Exist n divisions comes mto lorcG shsll he sessions divibions 

and***dismcts *^mam and distiicts icspcctnel^, unless and untJl they 

tamed t U altered aro SO altered 

(4) Every presidency to^\n shall, for the purposes of this 
Presidency towns to Code, hc dcemed to be a district 

be deemed districts 

Province means the terntor os lor the t me bein^ odmmisiered by any 
I^octI Government Gcnenl Clou es ^c^ \ of j8o7 5 i I 43 ) —Local Govern 
menl menns jhc person •vuiVionseil 1>> Inw to -vclmmister executive Government 
in anj part of British India and includes a Chid Commissioner — /bid (-if) 

PRFSiorvcv TOWN nioaos tie led I mils for the t rnc being of the ordi 
nary civil jursdction of the II gh Court of Judicature at Port Wiliam, Madras 
or Bombay as the rase may be — /bid (>i) 


Sub Seotios (/) 

Although sub-«ecton (/) does not contemplate one District including two 
Sessions Divisions yet this has actvally occurred m the Presidency of ^fadras 
and vv as protected by sub <eci on (3) and v\ a** therefore not illegal A difficulty 
however arose m re«pect of the appellate and revisonal lUrisdiction of the two 
Sessions Judges over the proceed ngs of the District Magistrate who was subor 
ilinate to both but held his coin vuthwi the local /iinsdrction of only one of 
those Judges U was held that jl e "^ess ns Judge of that division in which 
the District Magistrate held 1 s court should be the superior Appellate and 
Revisonal Court irrespective of any terriioriai jurisdiction over the particular 
offence ‘ 

8 \i) Tjic local Govemmont maj fliviclo any district ont- 
Power to divide ds- Side tlie president} towns into sub divisions, or 
met! mio sura vis on. portion of any such district a sub 

division, and may alter the limits of anj sub division 

(2) All existmg sub divisions which are now usually put 
'{“der the charge of a llagistrate shall bo 
deemed to have been made under this Code 

Cowrls and Offices outside the Presidency touns 

9 (I) The Local Govemment shall cstabbsh a Court of 

Court of SeMions Sessions division, and appoint 

a Judge of sucli Court 
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(2) The Local Government may, by general or special order 
in the ofiicial Gazette, direct at what place or places the Court 
of Session shall hold its sitting; but, until such order be made, 
the Courts of Session shall hold their sittings as heretofore. 

(J) The Local Go^crnmcnt may also appoint Additional 
Sessions Judges and Assistant Sessions Judges to exorcise 
jurisdiction in one or more such Couits 


(4) A So'ssions Tudge of one sessions dhision may he appointed 
by the Local Go\ eminent to he also an Additional Sessions Judge 
of another di\ ision, and in such ease he may sit for the disposal 
of eases at suth place or pieces in either di\ ision as the Local Govern- 
ment may direct 

(J) All Courts of Session existing when this Code comes into 
force sliall be deemed to ha\c been established under this Act. 

llip power*, in niJorO lu Mimnir of i Sc<«ions Jud^'e, an Additional Sessions 
Judgr, ond on \s«ist int s. «sions irt ><t out in S 31, fost 

rxeept 0* othcr\\i*c t'<prc*«l\ pro\id*d, no Cour't of Session, as a Court 
nf oritiin il juri'.dn non i in tilt totinirinn ol in ofTcnic, unless the accused has 
Li»n committid to it h\ t MipNini* duH <m|H>wcrcd on lint behalf, and an 
\ddilioml Sc<5ions Judgr ond m Xnm'I mt S<.s*ions Judfje cun try such cases 
onlj os ihi* I^>r il (jtivi rnmi nt b) i;<mral or '.pccial order may direct them to try, 
or js the Sts'ions Jiid(’< of ih< division b> f^incrul or special order may make 
over It llum for tnil (S 1 in 

An X'Si'l int S< im in> Judq 1* >.ulK)rdin itc to the Sessions Judge in whose 
Court h* iMrti'i-* jun- [u non nd tlw StsMon-. Judge nni from time to time, 
make rules for the <listril>ution •>( busimss to him — S 17 fj) A Sessions Judge 
will hold hi3 Court for the in d of costs committctl by Mogistratcs within his 
tocol jurisdiction, but, for idminisiniivc convcnicntc, the low, os enacted by 
( 3 ) ond (/), on iblc* th< I-ot d t>o\«minont to give the some Sessions Judge 
junsdictmn tivtr two *( ssions divisions, md to hold hi» Court m one division for 
the In d of ci«os toniiiiiiKd ti> ih< SvssiodS Ctiirt of onothcr division 

In Mjdris a district, msie id of being conterminous with 0 Sessions Division 
or u purl of If, sometimes includes two Sessions Divisions— see note to S 7 fiHle 
A Sessions Judge or an Addition d Sessions Judge is competent to act as a 
Court of Appeal in certain eases (Ss ^o8, 409), and also as a Court of Revision. 
(~s 435 * 43 i‘) 


10 

District 


(J) la every ^i9tr/et estsKie the presideacy-tot^ns dAe 
Local Government shall appoint a Magistrate 
of the first cla^, who shall be called the District 


Magistrate. 

(2) The Local Government may appoint any Magistrate of 
the first class to be an Additional District Magistrate and such 
Additional District Magistrate shall have all or any of the powers 
of a District Magistrate under this Code or under any other law 
for the time being in force, as the Local Government may direct. 

(5) For tlie purposes of sections 102, sub section (7), 407, <- 
sub-section (2), and 628, sub-sections (2) and (3), sucli Additional-^ 
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District Magistrate siall \io deemed to lie sniioidinatc to tte District 
Magistrate 

In the Central Provinces, the Dcpuly Commissioner ot every distact being 
a Magistrate of the first c 1 t,s his been appointed to be the Magistrate 

Bombay, except the Dhir, Parknr and Upper Smd Trontier Districts in 
Sind, all persons permanently or temporarily holding the office of Colle^or, as 
defined in the Bombay Revenue Code, 1897 hue been appointed Under this Code to 
be Magistrates of the first class and District Magistrates in the districts to 
which they may be posted ^ Similarly in the Dhir, P-irkar and Upper bind 
Frontier Districts the Deputy Commissioner has been declared to be cx-cfficio 
a Migistratc of the first class and the District Magistrate » 

In respect of sentence the onlm iry powers of 1 District Magistrate are those 
of a Magistrate of the first class fS 32) 

Hitherto an Additional District Magistrate was not hi c all other Magistrates 
in a District subordinate to the D strict Magistrate (S 17) and therefore the 
District Magistrate could not under S 528 transfer a case to him* nor 
apparently under S 192 but the law has been altered m this respect by the 
insertion of sub section (3) 

In certain parts of British India a District Magistrate or a Magistrate of 
the first class may be given special powers to try as Magistrate all offences not 
punishable with death (S 30) If such powers ire conferred their powers as to 

sentence are enhanced fSec S 34) There are also other powers relating to 
various matters under this Code which arc conferred on a District Magistrate 
[See Sch III (5)] and he is empowered to invest Magistrates subordinate to 
him with certain powers (Sch IV) In Upper Burma (not including the 
Shan States), additional powers have been specially conferred Reg I of 
Sch Cl HI 

The Code ilaccs a great responsibilitv on a District Magistrate for the 
peace of the district for while it gnes him power to tal e security from persons 
ill cly to disturb the peace it also gives him discretion to release any person 
bound over under Chapter ^ HI or to reduce the security (S 124) or to cancel n 
bond for keeping the peace executed b\ order of any Subordinate Magistrate 
(S iSj) He mav also be empowered to heir in appeal against an order for 
security for good behaviour p svtd by a subordm »te Magistrate (S 406) and he 
heirs appeals agunst orders of Subordinate Magistrates under S 122 refusing to 
accept or rejecting a surety (S 4€)6\) It is also his duty to supervise the 
proceedings o! all M igistratcs m the distr ct (Ss 435538) who arc subordinate 
to him (S 17) and he is under certain specified circumstances vested w'ltli 
power to order a commitment to be made (S 438), or to order further inquiry 
into a case which may have been summarily dismissed or m which the accused 
may have been discharged (S 436) 

A District Magistrate may also make rules or gue special orders consistent 
with the as to the distribution of business amongst Magistrates and Benches 
in the district (S 17) he may transfer any case of which he has taken cogni2ancc 
tor inquiry or trial to any Magistrate subordinate to him (S 102), and he may 
withdraw any case from or recall any case which he has made over to, any 
lag strate and he may inquire into or tty such case himself or refer it for 
inquiry or trial to any other competent Magistrate (S 528) 

11. Wloneier, in consequence of tlie office of a District 
.vSdmc S7SS! liecoming c acant, any officer succeeds 

in office of District teniporariU to the chief executive administia- 
Magistrate tion o f the distnct, such officer shall, pending 

• A p 18 • nom Ga* 1870 Part I p 522 

* Prokas Chandra Dutt I L R 34 Ca? gi8 
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the orders of the Local Go\cninicnt, cxorci'ic all tlie powers and 
perform all tho duties respccti\elj tonfcircd and imposed by 
this Code on tho District ^Iagi->tratc 

12 (2) Tlio Local Uo\cnimcnt ma) appoint as many persons 
Subordiraie Maci* US It tliinks fit bcsidcs tlic District Magistrate, 

to bo Magistrates of the first, second or third 
class, m any district out^ldo the prcsidenc\-touns , and the Local 
Go\ornn'ent, or the Di'-trnt Magistrate, subject to the control of 
Local limits of ih*if the Lot vl Go\ernmeut ma\, from time to time, 
juntdiciioT define lotal areas within whicli such persons 

ma\ e\er( i«e all or am of tlio pottcr-» with wliicli they may res- 
pccti\cl\ ho iiucstcd under this todo 

(-) Lxfcpt as otlitrwiNi* protidcd 1>\ such definition, the 
jurisdiction aiul powers of ■'Uili persons sli ill extend throughout 
such district 

In Bomlia), fir jturTxj'is unilcr tht Ri>mbs> UiMncts Police Act (Bom Act IV 
of « nil C< >n«r »i thi. Jistriits under lii> control, and the 

In'jifctur (ji ni nl if IN hu tl»r iu,l) >ut th |•r«»ld^nl\ hs\e the powers of a 
MaRi«tntt of the ftr«t cl o'- ‘otjui «o mkIi limiuiion^ ns ma), from lime to time, 
be :m{)0«.fd the Ix>nl (•ovtfiiimnt (S 7) 

An ord'T confirnnf? und r tin 'tclim would not make n Magistrate 

a Sub^ivisional Msgi^triie within th'* terms of Ss 36, 37 snd Sch 111 (^) S 13 
proMdes for the appointment of SutMliMSional Magistrates 

Sub'SeetiOD U) 

This IS imporlint It fiiscs s Magistrate in the district power to act in a 
Subdivision There may be n Subdwisional Magistrite but, unless there has 
Lien som special ord r under »ub section (i) rcMricting the cscrcise of his general 
powirs tliroughout the district, n Msgistntc m the district, even if he be not 
within the subdivision, is compejent to net* Ordinarily he tvould not interfere 
with the juridiction of n Subdivision il Mjgistritc, but occasionally he may be 
called upon lo act, and provision is litre made giving him authority to do so 

13 U) T]ic Local Government may place any Magistrate 

Power to put Magis- bccond class in charge of a sub- 

trate m charge of sub division, and rcIicvc luux of the charge as occa* 
Sion requires 

(2) Such Magistrates shall be called Sub divisional Magis- 
trates 

(3) The Local Government may delegate its powders under 
Delegation of powers this scction to the District Magistrate. 

to District Magistrates 

fhe ordinary powers of a Subdivisional Magistrate arc set out fn Sch III 
He can also be given by Uil Local Government power to act under S 435 as a 
Court of UcviSion 


» SaratCbaodranoy 0 Bepin, I L R a® Cal, 3891 {s c)6Cal W N.55» 
KUtore Roy, jo Cal W N . 1095 
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Hu competency to try v-inous offences depends upon tlie class of ■''“S'f*™';' 
to winch he may belong (See Sch II Col S) and his power to pass sentence is 

described m S 31 .... c »•» 

In the Panjab the Local Go\cmment has dclcgilcd its pouers under to 13 
to District Magistrates in r«’^rd to the pi icing of Magistrates of the hrst nnu 
second class in charge of a subdivision* and so lias the Goternment of MadiWS, 
but any alteration in cxistiog arrangements should be notified in llic Distnct 
Gazettes 

In Bengal all Distriit Mayslrales ha\c been cmpowtrtd to place any 
Magistrate of the first 01 second class in charge of the siibdiiision at head quarters 
uhencicr they thcmscUes may bt absent from head qu irttrs * 

In AssMi the s ime poweis hi\t b cn lonftrrctl on District Magistrates 
(See S 12 (•>) and note thenunder is to the jurisdiction of a bub divisional 
Magisaatc over the entire district) 


14 ( 1 ) The LocaI Go\crnmcnt md) confer upon any per- 

„ . son all or am of the powers conferred or con- 

pecia agistraies uiidcr tliis Code OR a Magistrate 

of tlic first, second or third class lu icspect to particular cases or 
to a particular class or particular classes of eases, or in regard to 
eases generally, m any local area outside the presidency towns 

(2) Such HiUgistiates sh dl be called vSpccial ^lagistiates, and 
shall be appointed for such term as the Local Government may 
by geneial or special order direct 

(3) The Local Government may delegate, with such limita- 
tions, as it thinks fit, to any officer under its control the power 
conferred by sub-section (Z). 

(4) No powers shall be conferred under this section on any 
police officer below the grade of Assistant District Supenntena- 
ent, and no powers shall be conferred on a police officer, except 

. "^0 far as may be necessary for preserving the peace, preventing 
' crime and detecting, apprehending and detaining offenders in 
order to their being brought before a Sfagistrate, and for the per 
- fotmance by the officer of any other duties imposed upon him 
' by any law for the time being in force 

In Assam ^ny Police Olhccr not below the rank of Assistant District Supenn- 
\ ( tendent may be invested with all or any of the powers confcrrel or conferrable on 
oflenres'*'^^^'* ^'*^**’ th «4 class m respect of non-cognizable 


Sub Section (;}, 

The provision requiring the previous sanction of the Governor General 
Council has been repealed by Act XXXV^ni of 1920 


16 (Z) The Local Government may direct any two or more 

Benches of Magistrates ^l^g^stiates in any place outside the presidency- 
towTis to sit together as a Bench, and may by 


' Panj G O Jane 8 187^ 
• Cal Gaz 1873 Part J p 


* Reg II of 18S3 s A 


* Mad Gaz 1873 Part I 

* Assam Man j i86 


Cttir n. 

Secs 15. la 


coNsnrunojj op cimnNAL cotmts. 


17 


order invest sncli Bcnrli with any of the poners conferred or con- 
fcrrahle hy or under this Code on a Magistrate of the first, second 
or third cla«<s, and direct it to exercise such powers in such cases, 
or such cla'sscs of cr.'^os only, and within sucli local limits, as the 
Local Government fhinhs fit 

(2) K'<cccpt as otherwise p^o^^dcd by any order under this 
Power* ejTcisatie soctioii, evor,’ such Bench shall hn\c the powers 
b 7 Berch in absence of conferred hv tliis Code on a Jfagistrate of the 
iprciai direction highest class to wliicli any one of its members, 

who is pre'^ent taking part in tlic proceedings as a member of tlie 
Bench, belongs, and .’.s far as practicable shall, for the purposes of 
this Code, be deemed to 1 e a Magistrate of such class 

lMr\ n<n<li in i Di'inii or i-iim is -uUirdin ilr to llip District or 

SulMjivi'ional 'lifji'lrKt s 17 

Til' t' rm' of *> I3 It wi'f 1 > ol>Hr\<J the I <x il Gournmcnt to in\Cst 

i Iknrh of 'I ii;i«tr in s with ln^ hmiixl of 1 M i,iisir ilc, .md to rcstnit 

ifi' t'tinivi if powir* i> |>iriKiilir tiM-. <r of i im* incl within 

‘ix-cifi'd liml in IN (1 i 10 ih»f«for« <m|M>uir • Ihnih to tie il witli rises not 
iniU* Iho ri>4ht oi i|>|k it wouM 'Kptntl on ihi powtr* exercised b> the 
I?<ncli with n.ftrini.1. in ili- la>i iIium of S 15* 

n< Ton th' |) KNin;; of ih< mim ■memlin,' \et of ilu (ffeit of fl change in 
ill lonNiitutioi) if I Iknili liunn,; iIk (.oiirNt of ■ tn tl i\ i« often discusaeii b} the 
High ( oortN 1 or ihnI in<< n w in lx id ih at if «omc of the MngiStrnte* should be 
.ibNini but ih< nmuning MigiNirii'« lon'iiiui'd .1 proper Ihnch the trul could 
pnx ifd md ih If n M igi ir m uho n id not 1 iki n pirt in ill the former procecd- 
ngs, loiiiij n join ( 1 i< I • m h lidding ihi in i| without MCi.iting the entire 
proCM*dingN \ ir toold 1 Ihn h hnuuk i tn 1 coiniiieni(U bj mother Bench 
compo'til of other MigiNir,i,. Pui ii, n uwiih^t imhng tin absence of eome of 
the MigiNtritiN, iIk rtmiinmg MigiNirntt* win Minmint in number to constituti 
a Bench, lhc> could resume and conclude the im! By the emetmont of S 350 
P'xf ilv L< giNl iture Ins cic irJc intend'd to I iv down the law on the lines of thcbC 
rulings I lie iriurion dimmdid is that at the ttmi of ihi pissing ot llu order 
or judgment llx Migi'inhs pre»<nl shift duly «ons{ilute .a Ihni.li in iciordinii 
with tin riquinments of sithons 15 ^nd |6, nnd tint thiy chill hoc been presept 
throughout the proceedings Presumnbly it would still be considered desirable 
fh It erdin inly the constitution of a Bcncli should rcnnin uncinnged throughout 
till proceedings 

16 Tlie Local Government may, or, subject to tlie control 
Power to frame rules of the Local Government, the District ^fagis 
forguidanceofBencbes tratc may, fiom time to time, make rules con- 
sistent with this Code for the guidance of Magistrates’ Benches 
in any district respecting the follo'ving subjects : — 

(a) the classes of cares to be tried ; 

(b) the times and places of sitting ; 

(c) the constitution of the Bench for condiicring trials ; 


‘ SJlferudilin r Ibralum IIK 3 Cal 754 , fs ejaC L K 263 rcndeied obso 
lete by a change in the words used in S 350 of the Ctxle of 1872 now repcilcil 
* Q 1 mp t Naraianasnmi I 1 K 9 Mid y) 
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order invest Biicli Bcncli mtli any of the powers conferred or con- 
fcJT.'iblc by or under this Code on a Magistrate of the first, second 
or third ch'i'ss, and direct it to exercise such poiicis in such cases, 
or such classes of ca‘^ps only, and nithin such local limits, as the 
Loc.al Government thinks fit 

(2) Kxcept as othcniise pro\'ided by any order under this 
Power* ex-rci«iie scttioii, e\ crv sucli Bciich shp.ll hai c the powers 
by Berch »n absence ©f conferred bv tlus Codc OR a Sfagistratc of the 
jpeeiai direction highest clc.s's to wliicli any one of its members, 

who is present taking part in the proceedings as a mcmler of the 
Bench, belongs, and as far as practicable shall, for the purposes of 
this Codc. be deemed to I c a Magistrate of such class 

Rmh Rrrli m i lli'trict nr SnlMlni'.ion is siiborilimtc lo the District or 
M'ij;i«tfnte s i- post 

Til' terms of S 15, it ivill Ik nbMrxid, imWt the I.01 il Oavirnmcnt to invest 
1 llenrh nf Mi^istnlo with ti>\ limiKiI of i ^I i;Ii>.tnte, inil to rcstni-l 

the tximsi nf «uih jviwirv tn piriHul r tt'ts nr iIh-p-. of i i»cs md within 
vjw-ciriKl loenl nrens U cm tlier«for« im|>ov\tr i Ihnih to deil with CT«e3 not 
betn,* imh * 'Ihc riflht nf iiukiI wniitd dvpend on tin jHivvirs cscreiscd b> the 
ll'nrh With rrfvnnte to th* ti»i cl luve of S 15* 

Ikfnri th« jns*in>» of tin mam imcndmu Act of ui'j the elftti of n thinge in 
the ciinviitutioii of 1 iknvh during tin loursr of 1 trnl vv is often diSLUSsed b) the 
High Courts lor instin(.c it vv.is luld lint if <omc of the Magistrates should be 
.beent but thi remaining M igiMrates constituted a proper Hench the tn iI could 
procii-d, .ind that n j M igi«lr it<, who had not t lUen ji irt in ill tiiL former proce d 
•ng«, rouid njoin tti< Htnch holding llic tn il witliout mu iling the intiri 
pnxmhng- Nor could a Ilench re»uinv a triil toinmencid b> another Bench 
lompixdl of other Magistnii- Hut if, no^wllh^^^n(hng tin ibsencc of ".ome of 
th< M igivinte', the ftmiinmg Magivtralv< were Mifticunt in number to tonstituti 
n Dench, thet could resume and conclude the trnl By the enactment of S 350 \ 
post iIk legislature has deirlv intend'd to I iv down the Iiw on the lines of these 
ruling- Ihi. iritrrion dinimihd is tint at the tmii nf tli< p i--mg of tlu ordir 
or judgnvnt tlu Magi-lritis pnscnt sli dl duly con-lUutc i lUntli in iciordinti 
with till nquirimcni- of «<clions 15 ind 16, and tint they shill hue been prcsept 
throughout tin. jirocccdings I'resum ibly it would still be lonsidercd dt«irablt 
ill It ordinarily the constitution of n Bench should rimnin unchanged throughout 
the proceedings 

16 The Local Government may, or, subject to the control 
Power to frame rules of the Local Go\crument, the Distiict Magis 
forguidanc-oiBench's tratc may, from time to time, make rules con- 
sistent w'ith this Code for the guidance of Magistrates’ Benches 
m any district respecting the following subjects * — 

(a) the classes of cases to be tried j 

(b) the times and places of sitting ; 

(c) the constitution of the Bench for conducting trials ; 


• Safferuddin i. Itraliim I I R 3 Cal 754 (s c ) s C L U . **63 rendered obso 
'e by a change in the words used in S 450 of the Code of 1872 now re] calcd 

’ Q Cmp V Nanyanasami I 1 1< , 9 Mad 36 
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(d) tlio mode ot settling differences of opimon -nliicli may 
arise betxxeen tlic Magistrates in session. 

A Bench miy be empowered under S 190 to tahe cogniiance of offences, or it 
may try only mky bo mnde o\er to it under S lO* o’* under rules 

01 <pccnl orders is to the (h^inbution business nnde In the District Magistrate 
under *>17 , / 1, 

Whore I rule ikdi mide I nd dgwn tint i trial must be completed before the 
same Magistrates who oommonicd it n tri il was set nsiclt in which one Magistrate 
out of three Was absent, md ihe ronnining Iwu convicted the accused* But 
it would be otherwise now since in new of 35nX it would be held that a 
rule such an that nhrrotl to would b< ttUra tires m t bung “consistent with 
thi> Cod« ■ 


17 (7) All Al.agistrates appomtcfl untlei sections 12, 13 and 

Subordination of 14 and all Benches constituted under section 
subordinate to the District Magis- 
trate trate, and he max, from time to time, make 

rules or gixe special orders consistent x\jtli this Code as to the 
distribution of business among such Afngistratcs and Benches ; 
and 

(2) Every Magistrate (other than a Sub divisional Magis- 
To Sui-diTisionii trato) And e%cr> Bcncli exercising powers in 
M«gntr«te a sub division shall aIso be siil’Ordmate to the 

Sub divisional Alagistrato, subject, however, to the general control 
of the District Afagistrate 

(3) All Assistant Sessions Judges shall be subordinate to the 
Subordination of Scssious Judge m whose Court they exercise 
tud*«r\l*V« 8 vrwt Jurisdiction, and he may, from time to time. 
Judge* ' * make rules consistent witli this Code as to the 

distribution of business among such Assistant Sessions Judges 
(J) The Sessions Judge mav also, when he himself is unavoid- 
ably absent or incapable of acting, make provision for the dis- 
posal of an) urgent application by an Additional or Assistant 
Sessions Judge, or, if there be no Additional or Assistant Judge, 
by the District Alagistrate, and such Judge or Alagigtrate shall 
have jurisdiction to deal with any such application 

(S) Neither the District Slagistratc nor the iVagisfrates or 
Benches appointed or constituted under sections 12 13 14 and 15 
shall ho suhordimtc to the Sessions Jurtge, except to 'the extent 
and in the manner hereinafter evpresslj provided 

S 17 does not empower a District VliRistnic to deleo-t«« .v e 
Honrrary Mag.stritc o! the district the clui> of divtributmn^cns^es^^mn 
Honorary Magistrates and Benches * ^ cases among the other 
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TJk of divtrict ittminKlMtion is hore Jcchrcd — 

jn n di«lrict nrp suixirdmitt to tlip M igistnlc of the District, 
and. sMthoiit inlcrfinn,, with lliiv ruh tl is do dcrl irol lint ill ^^^glstratcs in 
a «ul>,di\i«ii n sJnll it-,o Ia subordmili to the Sub-dniMoml M igistntc 

The difTicoIlj foniv rh felt I \ mson of tin. ili'oncc of in) reference to an 
\dJili'm] Di'trict M i(,ivtrTtt in stibsctiion (/) Ins now been removed by the 
am''ndmcnt nnde in S t» antr 

\n .\«sttnnt Sessions Jvidj,* is sulHirdimtc to tJit Sessions Judge beenuse he 
• \erri«cs inferior (mwcts, md in Mtme rTs|kvls Ins sentences ire ^I^pe^I^ble to 
the ‘sessions Judj,e tS 40S) but tin Iiw is sdent in regard to an Addition il 
•^ssicns Judge, IxTaus he is rom)>cl<nl to e\ercis< jmwers co^ordiinle with tliosi- 
of the Sessions Judge 

Sub oeciion 3 

\ Migisiritr in I SiilMhvtsion is sobordin lU to llu Sub divisional 'Magistritc 
and d'» to tin Di'lrut M igisir itv ‘ 

Sub fiectiOQ j 

\ssistanl 'ses*! IMS Judgi s sh ill in smli s isis «nlv is the 1 i>i il (lovirnment 
bv gfniril or sjxsiil , nli r ni iv din,i th in i » tn or is lln Siss ms Judge of 
lh< vlivision hv g»n r ilf or sjwm I rd r m iv m iki ovir lo tluni for tr il 
fS ly) (.’) I 

Sub section / 

This provid's for ih. dis|M>s,| .f uf^< ni business suih is in ippluation for 
bad when lb S<s*iins Ju«lg« is un iv idabl) ibsent or ineipibli of sitting 

riv subordm ltd n < f M i;,isir ii« s to ih< Vssi ms Judgi w iiild thus bi restricted 
lo e isrs ngul iHv I lining b< h>r« hmi « n ippv il (S ^os) or rominittcd for trial 
Ills (ourt (S iiijl to niiii.rs iikm u|> b) him under S 43^ in order to satisl) 
liimsilf as to the (<rr<<in<ss bgiliiv or propriety of any finding sentence or 
ord<r or tin reguliril) of lO) provMilings and to cases in which i per«on ordered 
hj a Magistrate to givt stciiriij for more than one jear does not give it (S 123), 
also to ci«cs regarding ivrtim offinvis which would bi ordinanl) ippeuliblc to 
him. that IS m cas's iri<d b> ■ Migistriti of ihe first class, where a complaint 
has been mad', or tin Magistritr his refused to make i compi iint (S 47CB) 
District Mjgisiritis »hould toiiipl) with ill requisitions for records, returns 
and inform iliun m id« b) Missions Judg s willi regard to an) case ippiat ible to 
ilum or rcfirjbli b) tliini to tbt ll'gh Court, whether decided by the District 
Magistrate or b> othi r magistiriil olTic rs of tin. District, or made by the Sessions 
Judges under orders of the High Crurt m llu cxereisc of their duty of supenn- 
tcndcnix oxr jlie >ub<irdin«t< Courts I hey should also render any esplanation 
which Sessions Judg's may require from them, ind obtain and submit any explana 
A«iT «frrtnV fta) rcqtitfic /rtviTT A*i4<5vaiV<T?i.'«? WvgvfiVjifcy jw iji-iila" 

to assist the A,JptlIate Courts in rcsjitcl of the vlasscs of cases above rcfcricd to 

J) — Courts of Presid^naj Magistrates 

18 {1) Tlie Local Gu\crnuiciit eliall, from time to time, 

Appointment of Pre apponit .'I su'Iiciont numbcr of porsons (hcre- 
sidency Magistrates lu after callctl rrcsitlonc} Magistrates) to be 
ilagistrates for cacli of the prcsidcncy>towns, and shall appoint 
one of such persons to be Chief Presidency Magistrate for each 
such town. 


Thainau Ctictli v Alai,iTi I J It 14 Mad 3^. 
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(2) The powers of a Presidency Magistrate under this Code 
shall he exercised by the Quef Presidcncj Magistrate, or by a 
salaried Presidency Magistrate, or by any other Presidency Magis- 
trate empowered by the Local Government to sit singly, or by any 
Bench of Presidency Magistrates 

(3) A Presidency Magistrate may be appointed under this 
section for such term as the Local Government ina> , by general 
or special order, direct 

(4) The Local Government ma\ appoint any person to bo 
an Additional Chief Presidency Magistrate, and such Additional 
Chief Presidency Magistrate shall have all or anj' of the powers 
of a Chief Prcsidenc} Magistrate under this Code or under any 
other law foi the time being in foice, as the Local Government 
may direct 

The Presidency irc the towns of Cnkutto M idros find Bombiy within 

ihc !oc^^ limits for the time bem,« of the ordin-iry origiml civil jiiri<cIiction of their 
resptctise High Courts — (jvnerM Clwises \ct »8o7 S 3 (41) 

The Commissioner of Police of il c town of Vlidr-is is ex vijicto a Presidency 
M-igistmte but he cinnot hold «n inquiry (Chipter Will) into n case tmble by 
the High Court nor 1 tml of i wirrint case (Chipter \\) or i summons-cise 
(Chapter \M)--Mad Act III of 1888 S 7 

Subsections (3) and (4) were idded b> Act No Will of 1923 S 3 There 
was hitherto no protision for the ippomlinent of in Additional Chief Presidency 
Magistrate 


19 Any tno or more of such persons may (subject to the 
rules made by the Chief Presidency Magistrate 
“ under the power hereinafter conferred) sit to- 

gether as a Bench 


20 Eierj Presidency Magistrate shall eaerciso jurisdiction 
Local limits of 111 all places within the presidency town for 
innsdiciioii which lic IS appointed and within the limits 

of the port of such toun and of any navigable riser or channel 
fwiiarig tWcho, ais stve'n \hsbVb are defined under the law for the 
time being in force for the regulation of ports and port-duos 

Soc the Indiaii Ports Act (\V ol 1908) otid tho Calcutta Port Act (III ot iSool 
A Presidcnc> Maftistrotc can under this section read uith S 130 of the Ben 
Act III of 1890 try an oUtnec under S 84 of that Act committed outside the 
limits of the town, but within the limits of the Port of Calcutta ' 


21 (J) E\ory Chief Presidency Magistrate shall exercise 

Chief Presidency witliiii tlie local limits of his junsdictioii all 
Macistrate p<„3ois conlotTed on him by this Code, or 

which by any law or rule in force immediate! j before this Code 
comes into force are required to be creicisod by any Semor or 
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Chief Prc^^idcncy iMigistMto, and may, from time to time, with 
the previous sanitiou of the Local Go^c^nmcnt, make rules con- 
sistent with thi'* Code to regulate — 

(а) tiic conduct .and distnbutioii of business and tlie prac- 

tice in the Courts of the Magistrates of tlic town ; 

(б) the timc' .md places at which llcnches of Magistrates 

sh.ill sit , 

(c) tlie constitution of siiih Benches , 

(ff) tlie mode of settling difTerentes of opinion which maj 
arise between Magistr.atCH in session , .ind 

(c) in\ otlicr muter which could be dealt with bj a Dis- 
trict Migistr.vte under liis genci.il powers ot control 
o\cr tlie M igistr.Ues hubordinatc to }um 
(i) 'Ihf> Loc.il Goeernment nm for the purposes of this Code 
dechre whu Pre'inlem % ^I.lglstr«^tes luclmlmg Additional Chief 
Presidenc\ Magistr. tos .irc sul>ordinite to the CJiiof Presidency 
Magistnue and ma\ dolin'* the extent of their subordination 

S 31 •Iks nni r*nf'r < ij i ( hi f l’r< sidi lit \ Mipktratc lo control, 

nsinrt tr tnliri, ihi (x.w.r* ..nhrf.s) tn t IVt -.nJcnci M ijjislnte or Beni.h 
!t mtrrli difhn-. th ii ihti •■Inll iindtritlt t nh ..uth bu^mc.s ns shnll be made 
fitr 111 tUm bi iin ntr I r .|m«ii 1 rd r tif iho ( hitf I’rtMdcnij Mngistrate 
Nowlin I Ihnch I* t< rniK I ni 1 uiiindtrS 1 >.» it 'in iit^iiirt security lo Ltcp 
th' I** KC on r« niirli n f nni «f th >lT«nt s 'jxtifutl 1)1 loin ' 

Ib'iu,*!! tinJ'f s 3 ' i»i "1 tin lli{»h ( < lift i in innsfcr i case from one 

tntnmil Court to millnr I ttjiil juriMluiion ilu \\(rd« tqinl jurisdiction ’ arc 
:n I d Tn'd in tl 1 ' nl Mol ih M * Ir % ll'j,h < 'frl ins hold that they ref'*r 
to the ordinjrj powers i ( ( ourts to disport of tlasscs of cases and to inflict punish* 
m ni ind ili i il‘> iniln iii ih C<»irK i« wliuh and the conditions under which 
dpiv iK will Ik 111! Hi^h t ourts the rtf •« Ji'Id that though in certain particulars 
not ifliciinh ‘1’ 'f «dnii> junsdittion in the sense nboie indicated the Presidency 
Mi^istrjtis in sul>-tfdiii itf ti iIk ( Jiiff rrcsKlcnc> M ij.istratt. >et the two Courts 
are of tqudl jiiri»dirlion f the inirpo*>« f N Sift* 

Lnder S 123 i th ( li f I’rtMd mj M igislr itc ni ij Jor sufficient reasons 

to lx ritord d in wmin}, i in I n) bond cticuted under Chapter MU b\ order 

of an> Court m liis di-iri t not sujxrlor to Ins Court 

No pifjdcr who pr icti'cs in the Court of an> Magistrate in any Presidenc^- 
lown shall sit in any such Court, or in any Court within Ihe jurisdiction of such 
Court (S 557) 

The words *' including Additional Chief Presidency hfagistrates ” m sub- 
section (2) a\ere inserted by Act XVIII of lO’J, S 4 This is a consequence of 
the power taker^ m S 18 (4) appoint Additional Chief Presidency Magistrates 

C-'j'' ^ ' E. — Justices of the Peace. 

22 Dver}’ Local Government, so far as regards the territories 
faubjcct to Its administration may by notific.ation in the official 
Gazette ajipdint such persons resident within British India and 
not being the subjects of .any foreign State as it tbnks fit 


‘ Bom H Ct Sept 3i, 1905 


In re Ventoteswara Sastri I L R . 35 Mad . 739. 
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to be Justices of the Peace witliin and for tlio local area men- 
tioned in sucli notification.) X 


23 {JuUiccs of the Peace for the Pie&idcncy-touns.) Omitted 
hy $• 4 of Act Kli of 1923. 

24. {Present Justice of the Peace.) Omitted hy s. 4 of Act 
Xn of 1923, 

S 22 was amended and Ss. 23, wire rcpoiUd t> Act XII 
effect of the amendments is to .tbolish (he distinction whieh hitherto c\is(cd within 
.md without the Fresielene^-towns, and to remove the qii ilification of being a 
European Bruish Subject for being ap|>ointed a Justice of the Peace in areas 
outside the Presidencj-towns Justices of the Pe.ace still retain certain 
powers, but the provision whuh ixisted in S ^43 up to the coming into 
force of Act XI! of H)'3, under which a Magi«(rat« w is baircd from e\crcislng 
lurisdiction in respicl of a I urope m British subjeet, unless lie w.is i Justice of 
the Peaee, has disippeind 

lor general rcm.irhs a» h> thv ihmgcs m providun m respect of the trial of 
European British Subjects introiKicid b) iht pissing of let \II of 1923 sec note 
at the beginning ol Chapter \\\ 1 II 


25. In virtue ol their respective offices, the Governor General, 
Er-e^cio Justices of Govctnoi's,/ Licutcnajit-Gov criiors tind Chief 
the Peace. Ckunruissionets, the Ordinary Slcmbcrs of the 

Council of the Govctnor^tleneral, and the Judges of the High 
Courts are Justices of the Peace within and for tlie i\hole of British 
India. Sessions Judges and District Magistrate.'? are Justices oi the 
Peace within and for the whole of the territories administered by 
the Local Government under which they arc serving, and the Pre- 
sidency Magistrates are Justices of the Peace within and for the 
towns of which they are respectively JIagistrates. 


F. — Suspension and Removal. 


26 All Judges of Criminal Courts other than the High Courts 
Suspension and le- established by Royal Charter, and all Magis- 
movai of Judg-s and tratcs, may be suspended or removed from 
” office by the Local Government : 

Provided that such Judges and Magistrates as now arc liable 
to bo suspended or removed from office bv the Governor General 
in Council only shall not be suspended or removed from office by 
any other authority. 

27 . The Local Government may suspend or remove from 
mon'i’'””” Jostico of the Peace appointed by 

the Peace. it. 


Ss aG aiwl 27 'c-<nicl General Clauses Act. iSy?, S jG, which declares that 
where by an Art of the Oovemor-Gcncral m Couniil or Regulation, a power to 
make an> apjwmtmcnt ss conferred, then, unless n diRirent intention appears, 
th. .ulliorily having poivvr In mvke the .-ippointment sh.ll .iKo hete pn»cr W 
.u.penj nr liismii. on, pt„™ oppointcj h, „ i„ 
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J. — Dcscnj)(ion t>f Offences cognizable by each Court. 

28 Subject to the other pro\isions of this Code, any offence 
Offfnew under Penil under tlic Indian Penal Code mtv lie tried — 

Cede 

(o) l»v the High Court, or 
(6) by tlie Court of Session, or 

(e) l»v any otlicr Court bv winch such ofTence is shown in 
the eighth column of the second schedule to be triable. 

/// tsttahoH 

A ccimmittwl to ilic Court on t clwrgc of culpible homicide He 

m nifiMclrd <f \(hin(irilv r lU'in,* liiirt, m offtfifc irnblc by a NHgistnlc 

Subject to the other proTieioce of tbi9 Code 
Iho* for in^nnir in ««r«iin cisrs of jonirmpi of Court committed in 

it» «r prf«f'n<r (S» md 4^3) no C^urj yf Sc5»ion cin t^l e cofinizTnco 
< Of net i ( ouri origin il jiiri'^M lion, upon commitment by a 

rnni p<*tcnt lourt or (** i»>j) 

So also, no ( <>urt tin ( il e cogm/ince of nrnin offences committed in con- 
{1 mpt of llv nulhonti < f 1 public - r% int, < r lominittcd in re' ition lo nny proemd 
ing in in) ( < uri or coinmiiusl b) « pirlj lo i proci ding in -inv Court with 
rtjpfct to T doiumint gmn in oiidfnic llKrnii, «nc on tlic complaint of that or 
a sujxfur Court (S ipj), or of in) olTemc ii.un\t ihe <;ntc »avc on the complaint 
of f«o\emmonl, (*» 10) , or of nn offi no ommiiiidbv 1 Judge or public ser\ mt, 
not remoM ible from offio without sanclion «f (•ovcrnmint unless spccinl sanction 
has br<*n proMOUsI) accorded (S 197), or of m cffinro under Chapter \I\ (Breach 
of Contract) (hnptir \\I (Hifmution), or Ss 4)3-41/1 (relating to M image) of 
the I’enal Coil , «xcept on conipliint of in nggrioied person (b 19R), or of an 
offence und«r S 407 (Adulter)), or S 4>S (enticing aw a) of a married woman) of 
the Penal Coile, without complaint of the husband of the woman or her temporary 
guardian, or of an olTencc committed by any person bv an act purporting to he 
done under Chapter I\ of this Code (unlawful assemblies) e\cept with the sanction 
ol the IxHral Goiernmcnt, or, in the ca«e of an olTlcer or soldier, of the Goternor 
General in Council (S 132) The jurisdiction of a Magistrate would further 
depend upon the due observance of the conditions requisite for commen-ernent of 
the proceedings See Ss 190 and 191 

If, without being empowered to do so, a Magistrate takes cognizance >f on 
offence on a complaint, or on a Police report of facts constituting such offence 
(S 190 (;) (a) and (b) ), his proceedings are not void merely on the ground of his 
not being «o empowered, provided that he lias actctl erroneously and in good faith 
•S 521) But, if not being empowered by livv in that bciialf, a Magistrate tales 
cognizance of an offence not on complaint or on a Police report (S loo (r) fc) ) 
hi* proceedings arc void (S 530) ’ 

S 556 also declares that no Judge or Magistrate shall, excepf with the 
permission of the Court to which an appeal lies from his Court, try or commit 
for trial any case to or in which he is a party or personally Interested, and no 
Judge or Magistrate shall hear an appeal from anv judgment or order passed or 
made by himself On the same principle no Magistrate of Sessions Court can 



24 


CODE OF CRmmAD FEOCEDUBE. 


Chap. m. 
Sec. 29 


except m cases specially provided for by Ss 4 &>. 483 of this Code tiy any person 
for any offence referred to in S 195. when such offence is committed before 
or in contempt of his authority, or is brought under his notice as such Judj^e or 

High Court ^may tuUe cognizance of an offence upon a commitment made 
to It fS 194) or it may withdraw for ^al before itself any case from any other 
Court (S 526 (1) (ill) , 

A Chartered High Court con also in exercise of its extraordinary ongina 
cntninal jurisdiction under it« Letters Patent try d its discretion any person 
residing within its ordinary jurisdiction who may be brought before it on a charge 
preferred bj the \d\ocate Gener il S 192 (>) of this Code ilso deals xiith this 


matter 

The Illustiation is intended to show that although an offence may appear in 

I Schedule 11 as one triable only by a Migistrilc if the case is before a Court of 
Sessions on comnutnunt m ide for a mon. hemous offence the Sessions Court 
IS compettnt to hold the trial onl) for the minor offence Sec also S 238 post 
But if the offence is punwhiblc und r some other law in which a Court is cpcciallj 
1 mentioned it cannot be tried b% any other Court f< r instance, by a Court of Ses 
j Sion if a M igistrate is so mentioned is the Cou t comjiettnt to try it ^ 


29 (i) Subject to the otlier provisions of tins Code any 

Offences under other oRonce undcr any other law shall, when anj 
Court 19 luentioncd m this behalf in such law, 
be tried by such Court 

(2) When no Court is so mentioned, it ma> be tried by the 
High Court or subject as aforesaid by any Court constituted 
under this Code by whicli such olfcncc is 'shown in the eighth column 
of the second schedule to be triable 


Hitherto the only provision of the Code which governed this section was 
b 447, which I id down ihe circumsl m which an Europe in British Subject 
was to bo committed for trial to the Court of Scsm n ir the High Court Thi 
coming into force of the Criminal L ivv \mendment \ct ipi (\11 of 1933) h is 
altered this Sec the general nou «n this subject it tin. beginning of 
Clnptor 

Ss ->9% 39B ind Chipler \\\IU arc some of the provisions of this Code 
which govern the ipplicilion of S 29 See also S j'SD (’), and Chapter XLIV 
on the transfer of cases 

The Indian Railways Act (I\ of iSyu) S 133 provides that offences vind^r 
It shall be triable by a Presidency 'Magstratc or by a Magistrate exercising powers 
not less than those of the second class ihe Indian Rcgistrition Act (\V 1 of 
190S) S 8j also restricts the trial of offences under it to Magistrates net inferior 
to the second class Certain offences under the Metal Tol ens Act (I of 18S9) are 
triable by a District or bub-divisKinat Magistrate and by other Magistrates only 
with thr- previous sanction of such Alagisirale Tlic Prisons ^ct (I\ of 1804) S 
makes cenain offences under it tnable only by a Magistrate of the hrst c' iss 

Offi-ncis under Ihe Opium \u (I of 1S7S) can be trud by a Pre^dency Mams 
tratc, a Magistrate of the first class, or by a Magistrate of ihe second class 
specnlly empowered by the Local Goverrnnem 

*Sj9) the Indian Salt Act, 1883 (MI of 
1 ^ 'S/'"' >8 ?) (Ml of .874) ire .nslwies of oilier 

Acts which provide spicnlly for offinccs undcr them 
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The fad that, in *» case committed to his Court, the Sessions Judge adds a 
charge of an ofTcncc triable exclusisely by a Magistrate does not affect his 
jun<diclion to to >t * 

29 V. Xo ^^acistr.'ltc‘ of the sccoiul or third class shall inquire 
Trial of Eu'cpean mto OT tiv nir\ ofTencc ^\Illch IS punisliahle 
f«w!d dcL« othcHM^c then ^\ltIl fine not exceeding fifty 
Micmr-tes rujiocs where the ecciised is an European British 

subject who clamis to be tried as such 

This section a\as intrtxlurctl bj the Criminal I i\a Amendment Act, t9’3 
(\I1 of 1013I It pniMilcs one of iho few remaining distinctu n-. m the trial of 
I uru]K an Rnti'li «ijl)jerl< which il w »s the ubjest of ih it \cl tn hiiiom \i to 
I'lirOjV'an llritj'h «ubjrrls «ee S ^ f/) (1) mJ as to claims to bt tried a> such sec 
Chap'ir \! 1 \ \ , and particularh S >’Sn which dials with failure to male i 

29B An3 offence other then one puni'tlmble with death 
jurisd'tiaa in th- tren‘'por1ation for life, committed by any 
caseotjLvaiiM ] cr'.oii wbo .t thc d. tc wlicii he t^ppears oi 

is brought before the < < mt is under the age of fifteen }ears, 
may bo tried b) \ Distin t M.’gistr, to or a ( hief Prc‘idcncj Mrgis- 
tri^-c or b) an\ to spctnih empowered by the Local 

Oo\ommc’nt to c\oruso t)u powers conferred bj section 8, sub- 
hcttion (i) of tlie Uoformatort Scliools Act 1897, or, in anj area 
in which the s id \< t li< s been wholK or in part repealed by any 
other law proMding foi thc cubtotU trial or punishment of }outIi- 
fill olTcnders b 3 inj Magistrate cmpowcied bj or under such law 
to o\ercisc all or ..lu of the powcis conferred thcrol) 

This iH n w It pr Mil s ( r ihi «st ibliahmint of juvenile Courts Ihe first 
it(p in tills iliri tiun w i< idtn bv ilu Madrid Legislative Council when it passed 
the ^Iadras Children \it, t«j’o This local let rtpeikd to a considerable extent 
thc Kiformator) SlIidIs \tt 1S/7 in lo fir vs it was applicible to the Madras 
Tnsidtnc) In 3 Iailri' and »o in) other province in which a similar law Iia» 
been iMS«cd abrogating in whole or in part thc Reformatory Schools \ct, Jhe latter 
part of this section cn iblts si>ccial Magisfen I Courts to hi instilutcd for the trial 
of serious oflentcs lonimiUid b> juveniles who would 1 iit for this section, have 
to be lommiited for tri il See also thc Bengal Children Act, 1922, as amended by 
Btn Art \ of ifl-') 

30, (^In the territories rcspcctiiely rdmimstered by the 
Offen es not puoi h- Lieutemiit Govcmors of thc Punjab* and Burma 
able with death x and the Qiiof Commissioners of Oudh, the ; 
Central Provinws, Coorg and Assam, m Sind, and m those parts 
of the other provinces in which there are Deputy Compnssioncrs 
or Assistant Commibsiouers) the Local Government may, notwith- 
standing anything contained in section 29, invest the District 

* O rm|> t K1 ar^a I I K 8 All 0'-, 

* f he Panjat inclii led at the time the Cole was pa sccl the territories which now 
form the North West I rontur Province llic Punjab Burma the Central Provinces 
and As'sam are now Covirnors Provinces and Ou 4 h is administered l)\ the Governor 
of tl e United Proviiicus 
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Magistrate or any Magistrate of the first class nith poner to try 
as a Magistrate all offences not piinishablc mth death 

Any Mngistrate so empowered can pass a sentence of impnsonmmt not 
exceeding se\en years including such sohtao confinement as is authonsed hy la^i 
or of fine, or of whipping or of any combination of tht'^c punishments authonsM 
bv law (S 3-^) But when an accused is an European British Subject see S 34 A 

When there is evidence which if believed would constitute a charge 0 
murder an offence punishable with death it is undesirable that the Magistrate 
should try the case under these special powers on a minor charge By so doing be 
incurs a graNe responsibility In such 1 case however the High Court, 
considering the evidence refused to interfere as thev were not satisfied that the 
finding was not correct ‘ 

A Magistrate under powers conferred bv S 30 convicted the accused of culpable 
homicide not amounting to murder \ficr pvmting out that in this instance the 
offence would amount to murder unless it fell within one of the exceptions given 
in S 30() pin il Code in the definition of murder and that as the Court is bound 
under S 105 of the Evidence ^ct to presume Ihe absence of urcumstances constUUt 
mg such an exception the burden of proof wouW he on the accused, the Chief 
Court Punjab has held that the proper vour«c was for the ^IaglSt^ate to ha'e 
committed the accused to the Court ol ‘'C sion on a charge of murder, leav mg it to 
that Couit to determine the offence The Chief Court ob«cncd that the proper 
construction of the Magistrates proceedings in convicting of culpable homicide 
not amounting to murder is that the Magistrate has m effect tried the accused 
for murder and found him guilty of an act not falling vvjthin the definition of 
murder in S 300 but has reduced it to the lessor offence of culpable homicide not 
amounting to murder by reason of the esistence of some of the circumstames 
described in one of the exceptions to that section \nd in doing «o lie has 
usurped the jurisdiction of the Court of Session and has exceeded h»s own 
jurisdiction as a ^^ag^stra^e empowered under S 30 * 
t A Magistrate competent to commit to the Court of Session cannot after an 
I inquio under Chapter W fU of this Code male over the ca«c for trial by the 
I District Magistrate under special powers given under S 30 He is bound to com 
I mit or d scharge the accused S 346 does not apply Iw such a case The object 
\of conferring special powers under S 30 is to accekrate trials by avoiding the 
Itiefav consequent on a commitment to the Court of Session and also to afford 
rrhef to those who have to attend as witnesses and would thus have to attend 
Jthe Criminal Courts more thon once ^ 


It should he borne m mind that m ‘•uch a case the Magistrate is holding 
th. trial as a Magistrate an I not as a Court of Session bo, if he finds it 
necessary 10 offer a conditional pardon to one of the accused persons, he becomes 
S 337 (-A) \ proposal to coaMe such o 

, J| K ^ Vapsfraie speciaffy empowered under this section was 

not accepted by the legislature 




li Sentences uheJi may he jiassed hy Courts of lanons Classes 

A High Court ma> pass any sen- 
Judge! may pas! tGiicc authonsed Dj law 

ow,.. ot Additioml Sessions Judge may pass 

any sentence autlioriseti by law , Imt tny sentence of death passed 

CondjsTL tr‘'iTS“'*',o 5 ' " *5 (s t| 13C L R ,75 Q Emp v 

ItaukS’.lf C»J' 7 '’csi’{°Y«T P ' 
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by any sncli .Indgo Ijc subject to confirmation by tbo Higb 
Courts 

(o) An V':^1stant N?s‘'ions Judge may pass any sentence autho- 
rised liy hu. except a sentemo of death or of transportation for 
a term exceeding "exeii \c.irs, or of imprisonment for a term 
exceeding .sexcn ^ea^' 

lliK «.<Tti m <ct-. out thr < nimm of i Sessiont Judge, nn \ddilional 

S('vK>n< Judge ^n^ ^n Judge 

TIic rr<tnctions on the powers of Courts of Session to try nnd sentence 

I I uropenn DrUisli Subjert* conl^^md m S« 447 md 449 ns tlic> stood prior to 
the amendment of llic C mIl jn ivi ln\t now disap(>cnrcd Sec now S 34A, 
n Court of 'v t-mn cinnct »< nt nro an Pumpe in Rriti'h subject to tr msportntion 
or to wliFpping but cm pi" i '■•niinu of piml «eriitiub 

As to c’i«'s wliicb cm lx. tn»d b\ Addilionaf and Assistant Sessions Judges 
S 193 

Cemin Courts whi<h < iherwi'C haie full powers of High Courts under the 
Code m t High t ourts f r the purpi ^e of proceedings igamst Puropcan 
nmish Subjiiis jset d finiii n of Higli t uirt m S 4 {/) (j)) 

32 (/) The tomt's <d Magistrates ma\ pass the following 

S»niene's wm scntcmc'- namclx — 

Migistratts tniy piss 


(«) ( ourts of Proi 
doiKX 'I Igl'' 
tratos itul of 
M.igi'jtratcs (»f 
the first ( lass 


(h) ( ourts of Magis- 
trates of tlic 
second class 

(c) Courts of M.igis 
trates of tlic 
tliird class 


Imprisonment for a teim not exceed 
ingtwo ^ cars, including such solitary 
confinement as is authorised b^ law 
Fine not exceeding one tliousand 
rupees , 

\\ hipping 

Jmpnsonincnt for a toim not exceed- 
ing SIX months, including such solitary 
confinement as is authorised by law , 
Fine not exceeding two hundred 
1 upocs , 

Imprisonment ioi a term not exceed- 
ing one mouth , 

Fine not exceeding fiftj rupees 


(2) The Couit of anj Magistrate may pass am lawful sen- 
tence, combining anx' of the sentences which it is authoiiscd by 
law to pass 

Phis section de«cnbe8 the ordinary powers of a Mjgistratu in rtgird lo 
‘intences which hi can pass but if the accused person be an Puropean Hritish 
subject and claims to bt tried as such, no Magistrate of the second or third 
(liss cm mquiri into or try an offence punishable otherwise lhan with fine not 
(xcceding fifty rupees (See S 29A) 

District M igistratcs and other Magistrates of the first class cannot sentence 
an European British subject to whipping (See S 34X (b)) 

An Appellate Court m altering a sentence js bound b> the limitation imposed 
on the trial Court by this section. Thus where a second class Magistrate had 
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passed o sentence ol tliree monffis it^isonoient, 

.5 an Anpelhtc Court iltetiil the sentence to one o fine of tout min 
lljpeef the High Court held the Appaintc Couifs otdet to he film wes M 

,"*Ts‘‘aVe"®r‘ir decTaring »n olTenee also proi.des for its P™isW«t. 

Ltert IS Itoneier an exception m regard to th* special punishment of sthlW’'8 
( Ihe offences pumshnble bj tthirpintJ are set out m t>ie Shipping > 

! loon See also Reg III of <901, Ss b and 12 , , 

^^In certain districts of Upper Burma, all Mnfiistrates of the secood class 
j.tc competent to pass sentence of whippinj,* , 

The punishments prescribed lor offences under the Penal Code ore set o 
Hi Sell ll, cul 7 of this Code 

Iraprisonincnt means imprisonment ol cilhe' description I* ® •' . .. 

simple) ns defined by the Indian Penal Code, S 53 — Ceneral Clauses n 
(\ of ibny). S 3 (i?b) 

Ss 73 and 74 Psnil Codi, thus pfoMdc for sentences of solitary 
confinement — . , , r' 

Wlicnc'er an) person is convicted of an offence for vsbicb, under this Code, 
the Court hn« power to •amence him to rigorous impn^oniTient, the Court may, 
bj Its sentence 01 dir tint the offender sliall be 1 opt in ‘olitnry confinement 
for 10) portion or ponions of the imprisonment to which he i» sentenced, not 
cvccotling three months in the whole according 10 the following scale, that is to 

A timo not e\ceeding one month, if the term of imprisonment shall not 
exceed «ix months 

A time not exceeding tv'O months if the term of imprisonment slnll exceed 
SIX months md shall not exceed a yeir 

A time not exceeding three month*, if Jhe term of imprisonment shall exceed 
one j c ir— 'S 73 

In exiciiting a sentence of solitary confinement, such confinement shall in 
no ca<C exceed fourteen dnts at a (ime, with intervals between the periods of 
<ofi(ar) confinement of not less duntion ihjn such prriods, add nhon the im- 
prisonment n\\ irdod shall exceed three months, ihe solitai^ confinement shall 
not exceed *.evcn days in any one /nonih o( (he wfiote imprisonment awarded, 
With intervals between the periods of solitary confinerociU of not lees duration 
than such periods— S 74 

’Whipping 

■> Jlie punishment of whipping sJ^WTJur^rdman/} be inflicted on adults m 

cases in which the ofiender holds a rc<pcc|abJe station m hfe It is appropriate 
only in the case of cnminxls jn the iowtr order of societ), and, save under 
viiy sjiecial circumstances imoJung particular turpitude on the part of the 
offtnovr, fC sftoui'd not 6c m>7ictp(f in ciscs of extortion, false evidence or forgery^, 
and generally it should be understood, that, as an additional punishment, the 
Mlicy of Government js that nfwpputg s/iouH 6c awarded only when a further 
ueierreni seems realJv called for tn the interests of public lustici. It is a punJsh- 
mcm mamiesd) designed as a reinforcement of the powers of the law for the 
repression of what arc fKpuJar)} atyferf "the dangerous classes," and especially 
Ti having been resorted to, have faded of success 

t,re ptxtahlc) convicted of Q petty thrft and a first conviction (Ben Govt Orders) 

33 (1) Xlie CoBrt- of anj lf,gi^ttato may award siicli 

1, , Jraproanment in default ot payment 
lenm-nt »n i-iavih o! Ol lUte as 33 a»t:l«>«2ecl by law in case of svicli 

default. 


tf Muhamracd YaUhAL LI. R 45 All 
• Reg I of 1725, Schcflule, d 
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rro%i(le<l tint 

Prov so IS to certain 
cases 

(n) the torui la not m e\tcab of the Magistrate's poweis 
under this C<mIc , 

(i) 111 uu case dctided b\ a -Magistrate uliere imprison- 
nicnt Ins botii awarded as pait of fclie substantite 
sentence, tin. period of iinpnsonment awarded in 
default of pi} incut of tlie fine sliall not exceed 
ono-foaith«d the period of iinpn‘'onmcnt wlncli such 
.M igi-lrate i-> tainpctent to millet as piinishnicnt for 
the ofTonce otiicrwisc than as imprisonment in default 
<d p meat of the fine 

{Jj llif* impnbOMii’nt awarded under this section may be in 
addition t<i <\ bub''tinti\e scatciue of impiisonment for the maxi- 
mum term iiwardiole b} the Magistiatc uiulci bcction 32 

s Ci^, Indian Penal Code, as amtndid b) Act VlH of iSSa. S a, and by 
Act III of iSSO, S SI, dicbrcs that, in default of pa>mcnt of fine, it shall be 
coiiilKttnl to the Court to direct that an offender shall suiTcr imprisonment for a 
term whith shall be in cm.«.s 8 of anj other imprisonment to which he may have 
been senttnetd, or to which he ma) be liable under n commutation of a sentence, 
and S 6^ declares that tf the oifcnee be piuiir/iaWc uilh wiprtsonment as well 
as fine •■uih imprisonment m default of pajment of fine, shall not exceed 
one fouTiVi of vh'- t>Tm of imprisonment which is the maximum fixed for the 
ofitnet 

thus in a (jv(. of theft iS i7j IXnil Code) the ]>owcrs of a Magistrate of 
the first i.iu«s Would be imprisonment lor two )ears and a fine of t,ooo rupees, 
or, in defiult uf payment of fine imprise>nment for $ix months, le, one fourth 
of two )eafs, llic masimum term of imprisonment that he could inflict In 
cases regarding ofTenecs punislnblt with imprisonment os well as fine, a Magis- 
trate of the se-cond class cannot, in def lult of payment of fine, pass a greater 
sentrnct of imprisonment than six weeks, le, one fourth of six months^ 
bimilorl), one week |i c , one fourth uf a month) would be the maximum sentence 
in such eases b) i Magislrntc of the third class 

Ss of the Penal Cod , as originally enacted, applied only to sentences 

passed fur ofTenecs under that Code, but an amending Act (X of i8S6) has 
extended this law to offences under any local or special Inw. Act X of 1886, S 21, 
has further completed the assimilation of the law in this respect 

I he imprisonment imposed in default may be of any description to which 
the offender might have been sentenced for the offence (see ffi. Penal Code), but 
if {he offence be pim«j/inf>/<r with fine only, the imprisonment which the Court 
imposes in default of payment of the fine shall be simple, and the term for 
winch the Court directs the offender to be imprisoned in default of payment of 
the fine shall not exceed the following scale, that is to say, for any term not 
exceeding two months, when, the amount of the fine shall not exceed 50 rupees, 
and lor any term not exceeding four months, when the amount of the fine shall 
not exceed 100 rupees, and for any term not exceeding six months in any other 
case — b 67, Penal Code, as amended by Act Vlil of 1882, S 3 

Imprisonment imposed in default of payment of a fine shall terminate 
whenever that fine is pud or levied by process of law (S 68), and if, before the 
expiration of such period of imprisonment, a portion of the fine is paid or 
levied, the sentence of imprisonment shall be proportionately reduced.— S. 69. 


Fhoolmen 0 Satram. 6 W R , Cr Rulings 31. 
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passed a sentence ot Ihrei. months mi/insonmenl, and a first 

an»? a. an i\f?eUaw Court rltcrid the sentence to otic of fine ..a 

rupees the Hish Coutt held the Appellate Courts order to he iillrn rites 

reswu^^the^ original jeclarins an offence afso ptnsfdAs for its punishment 
there rs hoiirier m esupuun in regirif to th- speent punishmcn* of vrh'ppmg 
LVfS <iOCwce« yunish-ible b' Whipping «rc set out m the Vvnipping Aa,_ \tv> 
iqo<5 Set. also Reg HI 1901, Sa b and i2 , , j 

In certain districts of Ui^er BUrm\ aU M'lgistfatcs of the st:£ond class 
ire competent to pj'a sentence of whipping * * ,f 

Che punishments pre enbed foi offmees under the I’cnaJ Code arc set oti 
in hell 11, col 7 oi this Code 

Itnpdsonmein means impn<ionmt.nt of cithe- description [* e , ngotows or 
smiple) IS defined by the Indian Penal Code, S —General ClauS't-'' 
(\0fiSjV! S 3 U6) , W.,.v 

Ss "^3 and n Pemf todi thus irotide for sentences of soluaO’ 
tonfincmi-nt — ■ 

WhchcM-r person 1% cc>n\icttii of an offentt {or whch wndey vhts Code* 
tile Court fias powir w sentence him to rigorous imprisonment the Court tn-i>» 
hi Us sentence order thtl the oJhndcr o-lnll be 1 ept in solitan confinement 
for nrii portion or portions ol the imprisonm nt to whkb he is seoiencefi, no' 
exceeding three months m the whole according to the following seal** that »s W 
sai — 

A time not exceeding one month, if the lerm of impnsonmerit shall not 
eiccced fii\ months 

A time wot c\c<rediwg two months if the term of imprisonment shill esceed 
SIX months and shill not exceed a jeaf 

A time not exceeding three month®, if Ihe term of imprisonment shiJI exceed 
one )ear— S 73 

In iMcutlng 1 sentence of solitary confinement, such confinement shill tn 
no case exceed fourte*n dajs at a time, with mtcnils bcJiveen the periods of 
sofitarj confinement of not Jess duration than such periods, a}\i nfien the r/W' 
prjsofiment unrded shall cxcttd three months, ihe sohlaiy confuiement shall 
noi fyceeil *e»crt d‘»9 m anj one month of the whi)I^ impn&onnu'nt awarded, 
With interxals between jhe |>er«od» ot sohUiy confinement of not less duration 
than such periods— -S 74 

WhippjD^ 

Jhe punishmcnf of whipping should not "drdmariJj be inflicted on adults m 
tises in which the offender bolds a respectable station m life It J> appropriate 
only in the cisa of cnininats m r^e /oner oreft-r of societj, and save under 
vtry sjiecial circumstances mioJimg pirhcular turpitude on the part of the 
ol inucr, it should poi be inDicted in casts of extortion, fals® exidence or forgery, 
ana gencriUy n should Ir uijdmW, f^af. ns an additional punishment, the 
^iic) ol Oovernment js that whipping should be iwarded only when a further 
Jfi«i micrcsts of public lustice It is a punish 

™res>?on o, "* w/remfiimnent of the poticrs ot the latv for UK 

~'».trf:.,ercf''Sar 
« Of a peftrseffo^u??,;;, i:s.o^",^r"Govf 0*?^ 

pj"'' f ■'I'g'strate mty attard sticli 
ti fat-n-e to im>n- , frapn^amueiit jA de/auU of p-ttmertf 

.omi-ni la d-iaoit el ” »9 antlfonzad b} law in case of suolt 

* Rfc Schedule, cl U '»<5Aii 59^ 
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Pfo\i(l<Ml tint 

ProT so IS to certain 
C'StS 

(a) the term la not iii excoab of the Migistntcs jioueis 
under tliia Code , 

{b) in iiu t lae decided b} a .Magibtr.itc uhcro imprison- 
ment hib been a^\arded as pait of tlie substanti\e 
sentoneo, the period of iinprisonincnt a^^arded in 
defuilt ofpijmcnt of the fine slnll not exceed 
one fo irth of the peiiud of impn‘«onm( nt whicli ®uch 
Migi-lnte la lainjictcnt to inlliet is puniahincnt for 
tlie olTcnce otherwise than as iinpnsontncnt in default 
««f p i\ meat of tlie fine 

(J) 111'* impns j iiu nt aw mlcd under tins section nia} be in 
iddition to a >.alj t intive senteme of imprisonment for the ma\i- 
mum term award iijlo b> the Magistiato under beetion 32 

S 64 Indian I\nal Code, as anundsd b> Act Vlll of i88j S *, and by 
Act III of ibS6, b SI. declares that in default of payment of fine, it shall be 
wmiKUnt to the Court to direct that an oflendcr shall suffer imprisonment for a 
term «hth shall be in c\et>s of any other imprisonment to which he may have 
been sentenced, or to which he may be liable under a commutation of a sentence, 
and S bj declares that 1/ ihe otjaue b< pi«»i»s/ie81c ai/h ini^rijonffient as well 
as fine sueh inipriseinment m default of payment of fine, shall not exceed 
one fourth of thr ti rm <f imprisonment which is the maximum fixed for the 
olTenct 

Ihus m a laM if theft (S I’tn.l Cinle) the powers of a Magistrate of 
the first elass would be imprisonment lor two years and a fine of 1,000 rupees 
or, in default eil payment of fine imprisonment for six months, ic, one fourth 
of two years, the nia\imum term of imprisonment that he could inflict In 
cases rigardng olTenees punishable with imprisonment as well as fine, a Magis* 
Irate of the second class cannot in defnult of payment of fine, pass a greater 
sentence of imprisonment Jhan six weeks, 1 e , one fourth of six months * 
biniilarly, one week (i c , one fourth of a month) would be the maximum sentence 
■ n sueh eases by a Magistrate of the third class 

bs 64.07 of the I’enal Code, as oriy,inally enacted npplicd only to sentences 
passed fur ofTtnecs under that Code, but tn amending Act (X of i8S6) has 
extended this law to olTenees under any leical or special law Act X of 1886, S 21, 
has further completed the assimilation of the law in this respect 

Ihe imprisonment imposed in default may be of any description to which 
the offender might have been sentenced for the offence (see 66, Penal Code), but 
1 / the offence be pumshable ailh fine otUy the imprisonment which the Court 
imposes in default of payment of the fine shall be simple, and the term for 
which the Court directs the offender to be imprisoned in default of payment of 
llie fine shall not exceed the following scale that is to say, for any term not 
exceeding two months when the amount of the fine shall not exceed 50 rupees, 
and lor any term not exceeding four months, when the amount of the fine shall 
not exceed loo rupees, and lor any term not exceeding six months in any other 
case — s 67, Penal Lode, as amended by Act VIII of 188’, S 3 

Imprisonment imposed in default of payment of a fine shall terminate 
whenever that fine is pud or levied by process of law (S 68), and if, before the 
expiration of such period of imprisonment, a portion of the fine is paid or 
levied, the sentence of imprisonment shall be proportionately reduced. — S. 69. 

‘ Phoolmea v Satram, 6 W R. Cr Rulings 51. 
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passed 3 sentence of three months imprisonment, and 
netme as an Anpthnte Court jUtrctl the sentence to one of fine 
lupeel the High Court held the Appellate Courts order to be tiUra vtf 

restored declnnng an offence also provides for its 

there is however an exception m regard to tli“ special punishmen of W 8^ 
Ihc offences punishable b\ whipping ire set out in the Whipping Act,_,iv; 

1009 See also Reg HI of 1901. Ss o and 12 , . 

In certain districts of UpnER Burma all Magistrates of the second c 
ire competent to pass sentence of whipping « , , eof mit 

The punishments pre'CTibed foi ofltncci. under the Penal Code are set o 
111 hell 11, col 7 of this Code 

Imprisonment means imprisonment of cithe- description (1 e , rigorous o 
■simpli.) is defined by the Indian Penal Code, S 53 — General Clauses A 
(\ of 1^97) b 3 (26) 

bs 73 and 7^ Ps-nal Codt thus provide for 'enttnees of soJitary 

confinement — 

Whenever vn> person is convicted of an offence for which, under this Gone, 
the Court has power to sentence him to rigorous impri'-cnmcnt the Court maj, 
hy it*, sent'.iv.o oidvr tint the offender t,hall be hept in solitary confinement 
for Til) portion or portions of the imprisonment to which he )» sentenced, not 
exceeding three months m the whole accoiding to the following scale, tint is to 
«ay — 

A time not exceeding one month if the term of imprisonment shall not 
exceed six month* 

A time not exceeding two months if the term of imprisonment shall exceed 
SIX months and shall not excued a year 

A time not exceeding three months if the term of imprisonment shall exceed 
one jenr— S 73 

In (Xtcuting a sentence of solitary confinement, siicli confinement shall in 
no cose exceed fourteen days at -i time with imerxols bciween the periods of 
solitary confinement of not less durition th m such periods, and when the im- 
prisonment iw irdtd shall exceed three months ihe solitory confinement shall 
noi ixcecd seven days 10 any one month of the whole imprisonment awarded, 
with intervals between the period-, of solitary confinement of not less duration 
than such periods — 5 74 

WbjERing 

ihe punishment ol vxhipping should hot ordinarily be inflicted on adults m 
cases m which the offender holds 3 respectable station in life It is appropriate 
only in the case of crimmils in the lower order of society, and, save under 
vvry '■pecial iircumstnnces involving particular turjntude on ihe part of the 
offender it should not be indicted jn cist-s of extortion, false evidence or forgery, 
and generally it should bo understood that as an additional punishment, the 
^hey oi Government is that whipping should be awarded only when a further 
^teccewt seems teoffy caJUd for in the interests of public justice It is a punish- 
ment manifest) designed as a reinforcement of the powers of the Jaw for the 
Wh^n Ihr Wutarfy styled “the dangerous classes,” and especially 

(rtpectebIc) comictcdoInp.„, tbof, 

Pow t o( of anj Vligntiito nny award suolr 

t3 lEbten-e to^itnpn- ^ iniprisoiitnent in default of pavment 

m 4-Mi rf la auttionzod hy law m case of aiiclr 




f 5“P 'Inlumnim vTtob AU I I, n 7T 

* Reg lot 1935. Schedole, cl U. * 


All.* 
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rfo\i(le<l that 

ProT so IS to certain 
esses 

(n) tlic term la not in o\tcsi» of the Magistrate s I)o^\els 
iiudor this Code , 

(6) m ui\ ca^e clcci(leit a Magiatrute A\here imprisou- 
inciit Ills been jiMardttl as put of the substantive 
sentence, th^ period td inipiisonnicnt awarded in 
default of p lament of the line shall lot exceed 
one fo irth of the period of impnvontuent whiclt such 
.Migi-trite la toinpetent to iiillu t as puni-.hment for 
tlio oflcnie othcrwi'iC than as iinjinsonineiit m default 
of p i> inent of the fine 

(J) I lie iinprisoiiinuit awanlcd under tlub section maj be m 
addition to a sub-t mfiic 'OntciKC of impiisonnient for the maxi- 
muiu term aw.ird.vOlo b) the Magistiate undci bcction 32 

S (j-{, Indnn Penal Code, as anunded b> Act till of 18S2, S z, and by 

Act 111 of ifSO, S SI, declares that, in default of pa>ment of fine, it shall be 

comi»<.Unt to the Court to dir«i that an olTendtr sliall su/Ter imprisonment for a 
temi ssjndi sliall be in exetss of any other imprisonment to which he may have 
been stnltnccd, or to VNhich he may be liable under t commutation of a sentence, 
and S 6* declares that if the off etiee be pnmshable uttJi itnprisonnient as well 
as fine such imprisonment in default of payment of fine, shall not exceed 
one-fourth of the term of imprisonment, which is llic maximum fixed for the 
uficnct 

itius m a cast of theft iS jyy. Pend C xJc) the powers of a Magistrate of 
the first tidss Would bo iinpnsonmcni for two years and a fine of 1,000 rupees, 

or, in default of payment of fini, impnsunmint for six months, i c , one fourth 

of two years, the maximum term of imprisonment that he could inflict In 
cases Hoarding offences punishable with imprisonment as well as fine, a Magis- 
trate of (he second class cannot, m default of payment of fine, pass a greater 
BvnuiKi. of impnsonmint Ihan six weeks, i c , one fourth of six months ' 
Similarly, one wiek (i c , ont fourth of a month) would be the maximum sentence 
in such cases by a Magislntc of the third class 

Ss 64-67 of the Penal Code, as originally enacled, applied only to sentences 
passed for ofitnccs under tint Codt, but ^n amending Act (\ of i8S6) has 
extended this law to offences under any local or special law. Act X of i8S6, S 21, 
has further completed the assimilation of the law in this respect 

Ihe imprisonment imposed in default may bo of any description to which 
the olTcnder might hate been sentenced for the offence (see 66, Penal Code), but 
tf the offence be p«iiij/iaf>/e with fine only, the imprisonment which the Court 
imposes in default of payment of the fine shall be simple, and the term for 
whicJi the Court directs the offender to be imprisoned in default of payment of 
the fine shall not exceed ihe following scale, that is to say, for any term not 
exceeding two months, when, the amount of the fine shall not exceed 50 rupees, 
and lor any term not exceeding four months, when the amount of the fine shall 
not exeeed 100 rupees, and lor any term not exceeding six months in any other 
case — b 67, J’enal Code, as amended by Act VlII of 1882, S 3 

Imprisonment imposed m default of payment of a’ fine shall terminate 
whenever that fine is pud or levied by process of law (S 68), and if, before the 
expiration of such period of imprisonment, a portion of the fine is paid or 
levied, the sentence of imprisonment shall be proporUonately reduced— S. 69. 

» Phoolmen v Satram, 6 W R.Cr Rulings 51. 
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Formerly a sentence of fine couW not fir a term ^Mthm 
should be inid «uch being contrir^ to S (S and the ^ l,cn a 

Venal CodJ ^ But S jSS of this Code as non amended pwides that 
sentence of fine onh or of impr»'^onm<nt in default is imposed, , 

IS not paid forthnith the Court may direct p imcnt in full nitbrn ’ 

or in tv\o or three m'^talmcnts within intervals of tliiriy days, and the to 5 

suspend execution of the senten c of imprisonment and release the offender on 
the execution hj him of a bond to appear on tlie date or dates fixed fat sVic 
pxvmcni of the fine or mstaltnenu and m default of payment on the due d^e may 
liin-ct the sentence of imprisonment to be earned into execution fortnwith 


34 Tlie Court oi a Magistttle, specialK empovif^ied uutlei 
Hi^n powers cA 30 ma\ p^tss um sentence antliorise'l 

certaM Dutnet Migis latv except 1 sonteiue of deith or of trans 
portatton. for a term €\ceetiing seaen ^c, t> or 
imprisonment for a term exceeding sc\on ^caTs 


this has to be md subject to S 34 A ulii<l» follows 
Trials held b\ Myg^tr te TO exercise of special powers under 5 30 
b X m I w irrunt-cisc undtr Chapt r \\l <f thin Code fbev c'snnot be held 
bx sumniar* precedure Mr, pro\iso) 

ft IS not comp<'ient to a Magisir ic instead of commuting a case for trial 
bv th Ft) irt of Session to send ii t v Magisiratc xe«jrd with j'owcrx under’ S 
btcaisc he is of op fiion that tfie ventfme which he can j a«s i« inadequate 
Ifc la bound under such citcurnsi mces to coniniit * 

Sec note to S 30 as to die discretion to l>e fterci ed b\ 1 t/agi«(fafc 
sprcialli empowered under that section in reganl to the trj il of a case m which 
homicide has been committed , 


3iA I^otwitlistanding an\tlting co)it.iinc(l in sections 3J, 32 

Senteaees which and 3-1 — 

Courts and Magistrates 
may pa s ujron Euro 
pean ffntish subjects 


(fi) no Court of St*-sion sliall pass on anx European Bntisli 
subject anj sentence otlier than a sentence of dcatb, 
ponai serntude, or imprisonment 3Vit)i or mtlioiit 
flue, or of ftne and 

(6) no District ’IFagi'stmtc or otlier Magistrate of tlic first 
cJiss sfiali pi«5s on an3 European Bntisli subject 
anj sentence other tiian imprisonment nlucli map 
extend to two jears, or of fine ivlmJi mat extern! to 
one thousand rupees, or }>otlt 


extent it removes tlic restrictions on the 
of Courts of Session and lijagistrat^ to impose sentences on European 
IfcJn a Court of 

ve^itudr r n transportation but con pass one of pend 

'2 I U t X'* of >!.« firs. d,s, have 

ih, vS^erv el i subjects lhe,r ordinarv powers of sentenee But 

Sv tTehmc,, '■> ’*"' "'“O" Tor e«orr,l note 

, M.':tt.r.x‘"Crs‘or cSS;.gtxt 


> Cal It Cl 50 and 316 
of iSCi 


* AsWiit Khan r K FroP ~ Cal 
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35 (/) ^Yllcn i\ person is coiuictcd at one trial of two or 

Srotfice in c*s« cf offcnccs, the Court may, subject to llie 

corriction of lererai proNisjous of scctioii 71 of thc Indian Penal 

cRfncfs at cne tna! (^’odc, CntClUclllIU, fot Slicll ofTcnCCS, to thc 
scNcral punisliments ])rc^cnI^f^l tlurcfor wliuli sucli (.ouit is coin- 
petent to inflict, such punishments, when consisting of imprison- 
ment or tr.vusport.it.ion to commeute the one .ifter tlie expiration 
of thc otlier in sucli order as thc Court ma\ direct, unless the 
Court 'dircfts that vucli jumishments shall run concurrently 

(J) In tlip rise of cou*>ecuti\c sentemes, it shall not be neces- 
sar}’ for tlie Court, b\ re.ason onU of tlic aggregate punishment 
for the s*vcr,al ofT^'iiccs bemg in e\icss of tlic punishment whicli 
jt IS competent to inflict on <ou\utum of n single oflcnce, to oeml 
the oficndcr for tn \1 before a liigher Court 
Provided as follows — 

(u) in no case sluall such person lie sentenced to imprison- 
M.x.m.-n ..rm oi mcnt fot > IriiRer pcrioil than 
pumjhm-nt fourtcci) >cars 

(h) if the (ase is tried b\ a M.vgistr.ate (otlier tiian a Afagis- 
tr..te .Kting under section 34) tlic aggregate punish- 
meiif sli. 11 not exceed twuc tlie eniount of punish 
ment wliK'h he is in the exercise of Ills ordinorv 
jurisdution, (oinpctont to lufliet 
(3) For the purpose of ajipcnl tlic aggregate of consecutne 
sentences passed under this section in case of convictions for Rovernl 
ofTences .at one trial sliall be deemed to bo o single sentence 

By S 7 nf the Code of Cnmitnl Trocedure (Amendment) Act, 1923, (Will 
of 1923), ihrte amendments were made in tins wction for the purpose of remo\jng 
misundt r-t imlin;''. The intention of the h\v Ins not nppirentlj been clnnged 
Ihe first l\\enl>-< ight words of siih section (1) 'vtre siibstituled for the words 
“ when j ptfon is consiclcd it one trnl of two or more distinct offences, the 
Court mi),’ the words “ the •gg^ef;^tc of consecutive sentences ” were substituted 
for thc words " aggregate sentences," md the rxplamlion and Uhistration were 
omitted 

There tins, prior to its im^ndment in 1923, some confusion in cpplying S 35 
which seems to hate arisen from oterlooking its purport and object It appears 
in Chapter III, " Powers of Courts," in which, after tnnous sections declaring the 
ordinary powers of the Courts, S 35 declares on what occasions, m the same 
trial, those Courts ma), m the sentences passed, exceed their ordinary powers 
S 35 declares th it a Court conticling it llir «amo Jrni a person of two or 
more distinct offences may sentence him for such offences to the several punish- 
ments prescribed therefor, which such Court is competent to inflict, such 
punishments when consisting of imprisonment or transportation, being either 
consecutive or concurrent 

S 35 next provides that by reason of such sentences, if consecutive, being 
in thc aggregate in excess of the ordimiy powers of a Court, its jurisdiction 
shall not be ousted so as to require the Court to send the case for trial by a 
higher Court provided that such sentences shpfl pot exceed certain limits to 
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•>.hich e«eot the ordinary powers of ea* class of Court arc Mhanc^ S 35 
seems to have been intended to enhance the ordinary powers ol a Court «n b. 
at the same trial a person of distinct oflcnccs rather than to declare ^ a 
Ii- rc'’^tded ns distinct offences Tlic illusirition was perhaps misieaQ g 
iJnot'Tn, ended except to explain S 35 . that .s to sa>. -t did not ^eckre h.t 
a scp-iratc sentence could not passed for breaking into a house w th 

to commit thett and for llieft of properl> therein but to declare that are 

not distinct olTencos which come within S 3^ so as to enable a ^ . 

piss for distinct offences scpanti sentences which m the aggregate would exc c 

his oriimar> powers ^ . 

So the Bombj) High Court hcld^ that the illustritron showed that it 
was the intention of the I cgislature that onlv one sentence should be passed 
for such offences, but that if sepnrate sentences are passed, onJ the aggregate of 
such sentences does not exceed the punishment prescribed by law for any one 
of those offences of (he junsdirtion of the Court it would be an irrcgunrity 
and not an dixgaldty riquiring interference by x Court of Appeal or Re\isioti 
It would however seem that separate sentences may be so passed rint|er the 
ordinary powers of a Mngtstntc This U shosvo by S 35 which enab^s x 
Magistrate to direct that the sententes may run concurrently S 71, penal Code, 
as amended by Act VUf of iSR S 4 explains the Ixw on this subject thus -- 
^^ho^e my thing uhidi is m off nee is mode up of parts and any of such 
parts w Itself an offence tb® offender shall not be punished with the punishment 
cf more thxn one of such his offences iml ss ii be so expressly provided 

Where an^ thing is vn oflen • f lliog within two or more separate definitions 
of any law in force for the time being by which . ffenccs are defined or punished, or 

I nhere xeimf acts of which one or more than one would by itself or them- 
selves constitute xn offence constitute when combined a different offence, (he 
offender shall mt bo punished with » more seven? punishment than the Court 
which tries him couM award for any one 0/ <uch offences 

*’0 long as the hmiC of sentence which a Magistrate can pass under S 32 is 
not exceeded, there miv be less diffJrufo still it he pisses two sentences when 
one onlj should In'e been passed, an Appellate Court maj find itself umble to 
1 fegxrd such icntenio as consohdated and m confirming the con iction, if it is 
lot opinion thit the consolidated sentence is appropn ite it may hnd itself unable 
ito xWirm It. because this ma> have the appear crtcc of tnhancmicnt of the sentence 
/propcrlj passed !n such a ca«r, honcirr (he retnedj agamst xbowvog an 
) inadequate senienec to have tffetX would be to refer the case to the High Court 
1 as a Court of Revision, the law (S ^39) gi\mg to a Court of Revision the power 
tn enlxanr^ x «ewx«wxe 

f| attempt to define what^e-g i-distituJ 

uf these d fficufCes mx> be traced to a misjo.ndcr m tra.ng several 
offences in the same trial instead of «cparatelv Ss •’tx-ad and S aao^ relating 
to joinder of charges contain the law on this subject ~ ^ ^ 

thrrf vSt] ™> rmo„ ,s nemwd, 

"veopt lj",!;' orerrn.S.T.n''^ S 

.covreirinff, ™;, »' ™ f>>vfCes ot olTencev for vvh.ch 

<Hrrre,, prav.ded .hv, (he 
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the -imounl of punUIimrnt under the <cction of the Penal Code or of 

“n^ cjvxial or Ival Inn. nod in a few other n<es <pfeifird ^ 

If ofTeneei lint «.Jku 1.1 lit ln«-d -tpiriieh in. tried together in the same trial ^ 
the pn-ceoil ng' an Lad ' 

S Its decIareN ili u 

(It If. in one - ri ' f <*i. «>nmatnl a« In form the «ame transac- 

tion. more o)Tencr< than one are mnimUlrtl l>» the «ame person, he ma) be charged 
tvilh "nd trreil at < re in il f r even -luh oflenie 

(ID U the Ids illeg.al ondiliin m «fr«me filling nilhin two or more 
separate defmnioris of inv In\ in fime for tUi. time bving bj which offences are 
dffned ir piini»hMl ilie p, r.on i« umvI of tiuiii ni i\ be ihirged with, and tried 
at one (ml f vr. * nh <f muL «fl«nr»' 

(Ilh If s.v.ril i.i. of will h .n. nr more lit in one would h> itself or them- 
sfhfs n n'.iiiiiir an nfl< nre mnstiiuii whin ronilnned a different ofTcncc, the person 
icruseil .f ih'fn niav It cli irg.ai willi ind Iriotl at one trial for, the offence 
ronstUut'al l,\ -uch art» wli<n tombmetl, or ft r anv ofTcnee constituted bj any 
cne ,r m n of mi. h nt« 

( I\ I N iliing .< ni iin-al m ihis -»a lion shall ifitcl ilie Indi m Penal Code, S 71 

^ ('ethns ihai if i Mnj.. . 11 1 or s rii s ,,f act' i< of such 1 nature that 

It IS diuljifiil wli.h .f v.vtril fT.ntt- lh‘ fill' whuh tan be proieil will eonsti- 
tut. . tl > t I'l'l ni n L h ir^tal with hiving tomniilKil ill or any of such 
ofitnris mi .nv numUr .f sin h « li.fj.* ' mil In (nul it onie, or he maj be 

rhirj.ial m ih. domiiiv. wuh lining tt.mmilitd som> oni of the said offences 
*s jj' m I If ipi'lix' In m ilt rn.in. « l» irj.. in ngird to acts constituting 
an (flinu md 1 finding «<.nvunng iIm iitinta! on s«k h ilicmative charges may 
fjllun In sueh 1 < m if difftr ni piinnhm. nis in pre.rnhed for each of suth 
ifTrntis s 72 P< n il ( .kJ< (iroviths ihii ih< offcniKr shill be punished for the 
ofltnrt f r wliuli th. I.w.'i punishnirni is pnnided, if the same punishment is 
n t tJTisuhd f f dl 

^ ’(I pill's I ill. ) indtr of thtrg.s m iho sanii trial against «eiepal 

1 < rsi n* n 1 th. r. f n ii is n 1 r I. v ml In ihi m uior iind r tonsideration 

111. i.innirinist f< rm <f « im io wlmh S 3^ is jpplud is that referred to in 
thi txpliniiKn to thii sotlion vvhirh his now disappeared in which a person is 
thargtal with tommiiting i rtrtnn offtoce with intent to commit another, and 
also with commuting ilie liiier olT<-mr is for instance, housebreaking bj night 
With intini 10 conmiit th. ft (S 45- Indian Pm il and theft in a house 

(S 3*10). md ihe accused is umvictid of both olTmces The question then_anses, 
whe ther these ire distinct o fTi nces i v nhin the meanin g *oT~S j53o~as_{o_fnab!o 
a ^ nf.Tsir ill to J us., M|) ir^Tc smlenci s in mhanremont of~}iis ord inary pow ers 
Under**; 5^ TIic illustration which praciTcilly rcst6rid~S 454 lTI"fnJ'’^of the 
Cotir ofThyT— settled the point on which the reported cases had been contradictory, 
b\ showing ihit tluv arc nvit distinct offcncta VMthm S 35, so ax to enable a 
separai smlince lo be passid in the s ime tri il fur racli offence winch may in the 
e?aaa?h ‘fin: 'h-agis'ir he' s orhiinry 7wwers5 anh as po’inteh one a'oove flie 
recent amendments of this sicfion wire not intended to change the law in (his 
respect riie sinn rule would be applicable to many other offences, such as.j 
kidnapping or abducting a ik rson with intent (o commit various offences, (Ss 3631 
to 3'>9. Indian Pinal Cod<), or forgery with a similar intention (Ss 468, 46f)).l 
and afterwards committing tfie offence intended At the same time separate 
sentences for each of such offi nccs. maj* In p issetl (See S 235 (3) and Illustrations 
thereto), so long as in the aggregate the ordinary powers of the Magistrate are 
not exceeded, for tin re is othervvise no adiquate reason for the insertion of S 235 
in the Code, nor of Ihc Illiisiraiion lo that section Similar ditficulties have arisen 
in cases in which charges of noting and hurt of different degrees have been found 
against the accused In such cises where the hurt was not caused by some of 
the accused but by another member of the unlawful assembly, in prosecution of 

‘ Siitralimania \\\ari Kill" Fmp I L R .s 'lad 0i , (s c ) I * R . 28 I * 

*57 (s c ) j Cal \\ \ SCO * Q Lmp 1 Mal|t, ILK 33 lioni , jof' ’ 
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the common object of that oseembly, etc, olUhe for 

U for .1(5 .40 PeoolCode) but oU these persons coon^ 

both not.nB and l.ort the hurt be.ng the t.olence "b.ch cmshtutM 

mrt of the noting and therefore not i disUntt offence v.itinn J> j » . anH 

^hc person nho 'ictinlh coused the hurt might he conweted ^ Ttoufil he 

Srt and be sepirUcK sentenced hr each froh.Wy 

tegardeti ai distinct oflenccs within S 35* The same principle has ..v^^the 

U. spparitc sentencis for riotmg (S « 47 ) md criminal » 

nimmoi oh^ct of the illegal asxMxihli by which the noting was 
.also for noting (h 147) ond wrongful confinement (S 342) 
separate sentences are not illegal against anyone consicted of noting and, t 
tuely bi reason of h 149 of hurt caused by another m execution of ihe common 
obiect the aggregate sentence must not exceed the limit for any one ol ' 

I ffences so that those offences would not be regarded as distinct offices ' 

S 33 of this Code* But where in act or omission constitutes an ofience unoer 
two or more enaclments (such as, under the Indian Penal Code and also 
seme local or special law) then the offender shall be liable to be prosecuted and 
punished under either of those enactments but he shall not be liable to be punished 
tw ice for the same offence » 

Thefts committed at the same time and in the same rnotn of articles belonging 
to different persons cannot be rtgarled is distinct offences They constitute one 
offences ft is not legal to split an oflincc into its component parts, each part 
constituting a distinct offenre when thru parts cnrnbinel form another offence 
finis III Committing tli U \ man may cause hurt of some Kind These may be 
distinct offences but th acts when <■ mb ned constitute the offence of robbery, 
and therefore a person convicted of such act- should be sentenced only ft r robbery / 
stmilarh separate scntenies cannit be passed on u person convicted of noting 
(h 147) and bung a member of an unlawful assembly (S 143I, since he could 
not bi guilty of noting ivUhout being a memler of an unl i\\ ful assembly * 

So tNo a Magistrate cannot separate one act and conuct of the offence 
ronstitutrd liy that act vvhere »t has been combined \\v\h other acts and the whole 
constitut d an < ffonce tn iblc nnly by i Court of Session 

If tlio Court desires to pass i senlence of transport ition, it should note that 
n» sentence of ir insportaliort can W passed for a term less thin seven yeirs and 
that no (ffence under the Penal Code is punishable by transportation for a term 
of tears but ih it jf in offender is li ibl< to imprisonment for a term of seven years 
or upward* the Court in passing sentciuc may, instead of awarding sentence of 
imprisonment sentence him lo tr in*()i rtafwn for . (erm not less than seven \eu-s 
md n t caued.nR the term for whirl, bv tb.s Code such offender is liable tn 
mprisoninint (S IVnal Code) The rcnivl Code does not expressly declare 
"i ■' hj trarsimrtUKn except for lif-, and it is only by 

is f .1 transiKirtation for a term can be passed 

In a m^i^ed w"h S 5. ''nd reinacted 

_ , m by 4 of iSgS however, contemplates a sentence of 

two or more offences bv " vears) ,\ generd sentence of transportation for 

c.»tc rf ,1,C IWn.shmiL toS "•>"« “"'y 

* awanicii is scam years imprisonment, is illegal* 

* \ifmnnv mddar e 0 Tmo 1 t t> . 

rmp 3Cal W N 171 ' ^ lOCal 4,2 Tull Rench Ramrt.lnl u 

* \hm Shnkl, . 8 CM tt \ «, " '• 

•?. [”? ; 'I a',.",.? '* 

* hbjlifn i\\ R 
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In ihc ci«c of rormciicn f »r m 'ittcnipl to cininiit ^n ofTcncc punisinble Vtith 
tTansporlUion the m i^munv t>«.niU\ h-\U lint prescribed for the «;jbstann\e 
cfTcnce (''it l\nit CckIc 's -,i») md xvouUl tlicrcforc be ten )cars’ transportation, 
iSee Penal Code '' 57) 

It his ilrndv l>ccn pointed out lint. In rci«on of the GenenI Clauses 
Aft. 1*^17, the smie acts made |ninis|nble be the Penal Code and also by 

a ti>ecnt and Ivil Jan cannot Ik rejianled as distinct ofTmees m respect of tlie 
jumshment t > be awarded \ I'er on ronxielrd of smh offences cannot be punished 
twice for the snme offinn nor can he be sr*|,-,ril*h tried for eacli offence S ^03 
declata-s that a person con»irte<l or aequiltrd of an ofTenic b} a Court of competent 
jurisdiction sJi ill noi be liable I » bt Irieil a,*iin on llif same fads for an} other 
cfrcncc for which a difT< rent ch ir^e mi,^ht liasi Ixen m ide iindir S ejb, or for 
which h'* mijit have Imn nmutial iimW s jy but he mai be aflirw ml» tried 
for an\ distinct ofTmir hr whnh a s pirili charge might haie been made against 
him It the f nil r tn il tind r til md ani ilier esception i» made b) siib- 

s^Tti n (,) whirli ii IS imneress irv i> d s ril < 

lb' j risi m r w h w is in eh irj^i of a jxist ofliic w is mni itted and sentenced 
tind r ^r^ \\ 1 1 < f iSi > '' 50 hr lining fraodufentiv secreted 1 postal letter 
lit was afttrw mis ir«i| «.ifjMit«sl md srnieneetl iindtr the same hw for fraudu 
hath making iw n with the sami lniir It was pointed out b\ the High Court 
that, jhiugh ntlur ut is puni'h ibh imd r the section without mj cndcnce of 
th' other, still s It ipp, 11, tl tint lx ih h u were connected and formed sub^Un- 
tialls u pirt if on md thi < uni crimm d innsietion and the eiidence with 
rthnnit t» sudi uis w is is naissirv »n the first charge as it was on the 
sicond ilif prisinfr niu't fv consul, rid to haie licen tried and in peril m respect 
( f tlic w holi tr ms u n in as < m < tf< ne, on the first < Jiarge The e% idcncc is to the 
making aw i> with th l«ltir was projierh a pirt of the CMdencc in support of 
the first iliirgp md iIk sir, ng 't proof of ii lliert w is m fict no part of the 
iMdcncc U}K n whnh ihr s,^ >nd cmietion t >»1 |>larr which was not properly 
piidinre on iIk frst clur^e The s<c, ml nmnimn and sentence were therefore 
set asid ' 

The prisontf w s under tr* d f>r lertain offences under the Indiin Penal Code 
relating to a false mum made bi him under the Municipal Act of carnages and 
horses belonging to him reguirmg a license and liable to a tax, and the proceedings 
were quashed The High Court htld that the ^^unlClpal Act was intended to be 
complete in itself as regards olltnces committei! against the Municipal Commis. 
sioners, and there was no indication in the Act of any intention to make the 
delinquent ilso liable to punishment under the Penal Code There was no penalty 
attached to llio omission to male a return, and there are no words m the Act 
constituting the mal ing a false return a penal offence Wheneicr there is an 
intention to apply the proiisions of the cnmmal law to acts authorized or required 
by particular statutes that intention is always made cleai by express words to th it 
effect, and Ihire are no words m the Municipal Act such as are necessary to make 
the provisions of the Penal Cod, applicable* flic correctness of the law thus 
expressed seems ojvcn tn dt>ubt 

At the time this decision was given S 43 of Ihc Indian Councils Act, ib6i, 
(24 and 25 Vic C 67) laid down that it should not be lawful for the Governor m 
Council to tike into consideration any lav altering in my way the Penal Code 
except with the previous, sinction of ihc Governor Gmcr il But the proviso to 
that section laid down lli it the subsequent assent to the law of the Governor 
Gemral cuncl any invalidity on this account The present law on the subject is 
contimcd m S 8 j\ of the Government of Indii Act (5 A f, Geo 5 Chapter Cl, 
C A 7 Geo 5 Chapicr 37 ind 9 A 10 Geo, 5 Chapter loi) which contains the 
sdm< jirovis But it would ajipt ir that there must be i clear intention in a local 
livv lo ovir-ridc the provision-* of the Ptnul Code, otherwise the latter would not 
be affected 

* Dalap-ati Uau t Mal 11 C R 83 * Chandi Pershad I L R.. 
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1 ! the act had been imde an otience under the Municipal Mt, it uould 

less be punishable also under the Penal Code (see General Clauses J ^ 

reenacted as Act \ of ibj 7 b b) Its omission ha, nevertheless been considered 

to exclude/^lhc operation of the Penal Code which is open to doubt 

Where more than one sentence is passed to take effect consecutively, 
nCdrceate sentence is to be deemed one senteoi^ for purposes of appeal A 
il Magistrate should be careful not to deal with several offences by one sentence 
exceeding his ordinary powers for such a sentence has been held ‘O 
he bejond his jurisdiction ‘ A ceparat" finding and sentence should, 
moreover, be passed for each distinct offence even if, as the law has row 
been expressed m its amended form the sentences are to run concurrently, for, 
by omitting to do so, there may be some embarrassment on appeal should the 
Appellate Court find that the conviction and sentence should have been for an 
offence other than that set out in the Magistrate’s order 

In V cvv of sub section (3) it seems to be clear that the aggregate of concurrent 
/ / sentences cannot be taken into account for the puiposes ot appeal, and if none 
/ 1 of ihi. sentences is appealable individually no appeal will he m an> case" This 
j Mcv. has almost invariably been taken by the Courts ^ 


n 


C — Ordinary and Additional ‘ ^ 

36 All District ^Magistrates, Sub Divisional Magistrates aod 
Ordinary powers of Magistrates of the hiet, second and third classes 
have the powers hereinafter rcspccti^ly con-^ 
fortod upon them and specified in the third schedule Such poueii 
are called their “ordinary powers” i 

It will be seen from Sch 111 , thaf these ordinary powers do not relate to the 
jurisdiction of a Magistrate to try an offence or to the ssntancs which he is conj- 
petent to piss Sch II, Col 8 declares by what Court or by what Mcigistrate each 
oficnee iiniltr the Penal Code i» triable and it also similarly provides for the trial 
of ( ffinuv under local or special laws unless otherwise provided for b> any parti 
cul ir 1 iw Ihe local jurisdiction of a Magistrate is dealt with by Cliapter \V, and 
in connvvlion with this subject S 12 and especially subsection (2) arc important 
Ihc ordiniry powers of a Mag strata in regard to sentence are ett out in S 3'’ 

I^^*^ * ** ^ to in S 36 relate to th‘’tr 

* ’ various orders in the course 

I with various matters not 
relating t ,tive jurisdiction such as an 

I ril r I M 1 1 ress a publ c mi s mce (Chapter "k) or to require security to keep the 
l>cace or t r good behaviour (Chapter MU), or to prevent a breach of the peace 
likely to tal c place m consequence of a dispute concerning land or water or the 
sfh d U 1 ^Chapter Ml) As to Upper Buma see Keg 1 of 1925 

37 In addition to his ordmarj powers, any Sub diMsional 
Aditionai pjwsfs Magistrate or any Magistrate of the first, second 
eonUrr.bi* on Msg., or third class may be 1U% Gated \)y the Local 
Cjo\ernmeut or the District Migistrvtc, as the 
case may bo, m th anj powers specified 111 the fourth schedule as 

1 4 Mad XXVII app 
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poucr>> A\lu(.li lio nuy l)C bj tlic Local Government 

or tlic District M.igistr.ito 

Tlic a Hilinm! licri. rcrirrcd lo "ire powers of the same description as 

the ordimn powirs Tliej nn. fjrnmlbt liowocr, those which a Magistrate of an 
inferior ch<s cmnit c\crci'c without being <o <pccnlly mscsted 

33 Hie pc)\Nor toufcrretl «u the i)istntt iWagistrafc by sec- 
Coitroi o( Drttri t cvercisccl siibjcct to the control 

Migist ate $ nrfstng of tbo Loi ii (»n\orn!nent 
pow»r 

I) -r'lii/i riji' 11/ VoutiiiKnitn aud Cancdlatlou nf Poners 
(/) fti I (inferring imutTN imdoi tins Code, the Local 
Mod* of eo'f-rri-j; fnivcmnH at iiiu b\ onlor empower persons 
sjicdtllt b\ iiuint or 111 Mrtucof thcjro0icc or 
cl iS'Cs ^oflu 1 iK gciu r.illx b\ flioir olim ■! titles 

(2)NC\er\ siK li onb i t ike cflctt from the date on which 
It IS communicated to tlio |»er>(m vi empowcicd 


40 \V!icno\er wii\ pers<m Iiuldmt' uti olUto ui the t»ci\icQ 
of Ooxcrnincnt who Jus been iinobtod with 
aji'vio'ed * * un poweis under till'* Cotie tJiroiighout aiiV 

l()( il ire i IS ippoiiitcd to an equal or Jiiglior 
office <d tlif* sum nvtuK uitliin a like local area undei the eamo 
Lof il Go\oinm«m Ik ^Ii II mile's the Loc il Ctoa ernment othonvjso 
dirpt ts or hai othorwiM. «br»,ctc<l, exercise the same i>oweis in the 
local arow in uhich lie is so ivpiHiintod 

rii(? affundiflrnts m ide in llio vilion b> S S of the amending Act Will of 
ip'3 in i/Ttit di(J nulling m rt Ibm siih'titiUt jlic woid “ 'ippomted ’ for the word 
• transferred” li is mt cli ir lint my rest JifTculty arose under the former 
wording of the «cction IJic object of the section is to obviate the re gazetting of 
oficers powers cicr) iim liny me irinsftrrcd 

So when a Sub Regisliar, who w^s \cstc<l with powers of -i Magistrate in a 
partKuhr loialuy is tnn«firrtd ns Sub Registrar to anotner place, he continues to 
. exercise his jicwtrs as i M-igislritt in tint phee, unless the Local Goiernmcnt has 
7 ord red to the contrary ‘ Ilul i District 'I igistrale who on vacating oflice is 
appointed as Xtagislrale in mother Dislricl does not continue io exercise the 
poweis of a Uislriti Magistritc unless so specially appointed * He is only a 
Magistrate of tin- first class A Hisiritt Magistrate ts a Magistrate of that class 
siKually appointed to be a Disiriit Magistrate of a particular District (S to) 

41. (i) The Local Goxemment may tvithdraw all or any of 
Powers may be tlic powcrs Conferred under this Code on any 
person by jfc or by any officer subordinate 

to It 

(2) Any powers conferred by the District Jlagistratc may bo 
withdrawn bj’ the District Magistrate 

‘ Emp V Viranna I L R 15 Mad ijz 

» Emp V Anaad Sarup, I L R 3 All , 56J . Balwant 0 Kishen I L R , ig All 
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PART III. 

Gem:ral Provisions. 


CHAPTER IV 

Op mb \ND ISFORMAIION TO THE MaGISERATE, THE POUCC 
AND Persons making Arrests 

42 E\eiy person is bo md to assist a Magistrate or police* 
Pubiicw^»ntaas'sst officcr reasonaiUj demanding his aid, whether 
MigistratejandpaU* \Mtlun oi witUout thc prcsidency-towns,- — 

(а) in the taking oi prc\cnting thc escape of any other 

per^^on whom such Magistrate or poUce*olficcr is 
authonsed to arrest , 

(б) in the pre^cntlon or auppicssion of a breach of the peace, 

or in the prevention of any mjnrv attempted to Ic 
committed to any railway, canal, teiegraph or public 
property 

S» J2j, 12S tjo furllicr tinii b -l’ <l») m m »1 mj* n oWigttory on nny msle 
pir«on, N\ln>n nqiirul to 'i Mip««r«n. m Uispcr'ing an ilUCal as«cmblv 

\n inunitunil cnn-'ion lo guc »<MsUmc when d<.nnndi.tl U puni^lnblc under 
S 187, Penal Code 

Whom Boch pc>\ve«*ofl\c«'T la awthorvaed to fttre-et 
S 54 sets out the power ot n pohce-oflicer io arrest without a warrant 
lie IS nUo nulhon«ed lo arrest nn) person whom he tmy Know to be design- 
ing to commit a cognuabic offence, d il appears to him that the commission 
of til It offiiici emnot bo othcrwi-i | rtstiUid (S 151) He cin also nrrest 
in c\ecution of a wnrrmt of nrrcst, if such warrant be directed to him for cxe- 
cuiion, or 1 >c indorsMl in In* namu bj the officir to whom it is directed or 
CTwJor«.cd t^b ”'3V '>« order in wrUwg Irom the policeaifficeT m charge ol w 

police station or any jwlicc-ofticcr making an miestig ition in a cognizable case 
(S ) He can aI»o arrest » pTson who, m his presence, has cominitted a 
non^cognuable offence, or has been accused of such offence, and who on demand 
refuses Wi gisi. h,s nimc and residence or gi\cs one behead to be lahe (S $ 7 ) 

An officcr in charge of a jwhec sUtion can alvi arrest \agabonds or habitual 
robbers, Ac (S 55). he may arrrsl any person suspected ot the commission of a 
cfgnirablc offence (Schedule ft. Col 3), (S 157), also an) person forming part 
oV aw Unlawful asstmbl) which docs not, alter being so commanded, disperse 
(b us) 

^ The custody of a Chowkeedar avlio has been employed by a constable execut- 
mg a warrant of arrest IS a lawful custody t 
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Wlicre T ^ul>-ln«|>wt of Policr Invmjj hcnrd lint «ome suspected dncoits 
T^ere in the nc fjhbourhood filJod upon Ihc /(•mind'ir*< ngent to lend him n gun 
belonging to the /rmindir ind nskrd two xilligor^ to join him in i search for the 
dacoit« and the agent and tfic xillagcrs rrfused the a«sistancc asked for, their 
conxiction under S jSj of jhe IVnil Cot!c was <rt aside '•pparently on the 
ground that the Sub In'jieeior s request for assistance in finding and arresting a 
number tf unkn \\n persons whos« prerise whereabouts were il«n unknown was 
Icxi vague and wa« not nwired Ij the provisions of S 4-» * 

43 M lien a i\ arrant is tlirccfod to a person other tlnn a 
Aid to person other policc officer, aiu othci pcrsoii may aid in 

than police officer, exe tlic c\ecution of sticli warrant, if tho person 
cuing warrant asljom the warrant is directed be near at 

hand and acting in the execution of the u \rrant 

nii« «.fTimn supplf“m(nN s fa) uhicli w ud refer to tho execution of a 
wjrranl of arre«t bj a polire^fllrer In «urli i ei«e ivM**anc'’ when demanded, 
IV ob'igtlir) , under S 43 u is optional 

*»* 77 and 7S pn\ul< for ih ivxue of w imnts of arrest directed for execu- 
lion t> pfr-^nv <ither than pclce^nrir* 

44 (/) K\er\ person whether within or without the pro' 
Pubi e to g T« infer ^idonci towns aware of the commission of- 

mition of certain or of the intention of am otlier poison to com- 
nut am oflcncc pninsliablo under any of the 
following fcctions of tl c Indian Penal Code (namel)), 121, 12lA, 
122,123, 121, 124 \ 125 12G 130 1 13 144, 145, 147, 148, 302, 
30J, 304, 382, 392, 393, 394 39'>, 390, 397 398, 390 402, 435, 430, 
449, 450, 450, 457, 4a8, 459 and 460, shall, in the absence of 
reasonable etcuse, the burden of proiing winch shall lie upon 
the person so aware, forthwith gixe information to the nearest 
Magistrate or police officer or such commission or intention 

(2) For the purposes of this section, the term “offence” includes 
any act committed at any place out of British India which would 
constitute an offence if committed m British India 

is 121 11 aging or atlemptmg to wage war or abetting the waging of war 

against the Queen 

S i2iA Conspiring to commit certain offences against the State 
;* 122 Collecting arms, &c , with ♦he mtenticn of waging war against the 
Queen 

S 123 Concealing with intent to facilitate a design to wage war 
is 124 Assaulting the Governor Genenl Governor, &c with jintent to 
compel or restrain the excrcive of any lawful power 
S 124A Exciting or attempting to excite disaffection 

S 125 Waging war against any Asiatic Power in alliance or at peace with 
the Queen, or abetting the waging of such war 
S 126 Committing depredation on the terntories of any power in alliance 
or at peace with the Queen 

S 130 Aiding escape of rescuing or li rbounng a prisoner of State or liar 
or offering an) resistance to the re-capture of such prisoner 
S 143 Being member of an unlawful assembly 

• Emp V Joti Prasad, I I. R. 42 All 3x4 
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Joining in unlunful nsseniMy irmed with any 
JoimiTB or conlinumg .n an onK«M assembly, knowing that it has 
been commanded to disperse 
Rioting 

Rioting armed witVi dcadij wenpon 

Mmdi'T \yj a person nndet sentence ot Uaosportntion for life 
Culpable homicide not amounting to murder 

Theft, preparation hn\mg been made for causing death or hurt or 
restraint or fear of death or of hurt or of restraint, in order to 
the committing of such theft or to retiring after committing it, 
or to retaining property tat en by it 

Robbery 

Attempt to commit robber, , 

Voluntarily causing hurt in committing or attempting to commit 
robberj or being jointly concerned in such robbery 


9 30^ Dacoitj 

S and Dacoitj with murder 

§ 307 Robbery or dacoitv with attempt to cause death or grievous hurt 

S 3o 8 Attempt to commit robbery or dacoity when armed with deadly 

w eopon 

S 300 Mi^'ing preparation to commit dacoity 

S 40* Being one of five or more persons assembled for the purpose of 
committing dacoity 

S Mischief by fire or explosive substance with intent to cause damage 

to amount of too rupees or upwards or in lase of agricultural 
produce 10 rupees or upwards 

9 13 ^’ Mischief by fire or cvplosvc substance with intent to destroy a 

house f^c 

S 440 House trespass m order to the commission of an offence punishable 
with death 

S 4in llou'i tr<'«pa » in onl r to the c mmission of an aflintc fiinishabJe 
with ti inixrtilim hr lift 

S jjl furling li )u e ir« »p IS or Ik u-^ bred ng bv night 

9 437 lurking ho isc tr« spass or house breal ing by night m order to the 
commission of an offence punishable with imprisonment 

S 438 I url mg house trespass or house brea\ mg by night after prepara- 
tion madf* for causing hurt &c 

S 43<j Gnevous hurt caused whilst committing lurking house-trespass or 
house breaking 

S lOo Diath or grievous hurt cau ed by one of several p^^rsons jointly con 
cimed m housebreaking by night, &c 


Tbc terms of S 44 (3) are very wide It would not be reasonable to enforce 
the obiigahon on any person in British India who may be aware of the commis- 
sion, in a distant quarter of the Globe of any of the offences specified, but it 
might be useful so to act if any such person was aware of the intention to 
cininm ' ini m olTinri, ^n(^ oriiffcd to give such mfonnalion, as fo instance, in 
Uv<* vavc of a wulcspn-il ronvpincv \ proscruiion for an omission to give the 
information required by S 44 would be only on (he complaint in writing rf the 
public scfvvnl conwrned, or some public servant to whom he is subordinate 
r , V ^“*r goarawtec that the obligation wouM not be 

lightly enforced It would be for the perton omitting to give information to prove 
n reasonable cseuse ^ 


See S» 17G and ao-*, 
infirmalion riqinrcj by 9 


Penal Code for the penalties of omisson to give the 
44 of this Cede 


oWigatinns on the owaaer cr 
occupier of land on which an unlawful assembly ,5 held or a not is committed 
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45 (/) n\cn Mll'igc he'»»lnnn, m !1 igc accomitint, \jllagc- 

Viija e ac Milage police ofiiccr, oi\ner or 

coununts land hoJdf i occupior of land, and the agent of anj such 
and others bourd to ow iicr or occupicr in charge of the management 
report certain natters r.i.i-i*, ^ i n.i 

of tint hnd, and c\era oiliccr cmplojed in the 
collection of rcMmic or rent of land on the part of Go^ eminent or 
the Court of Wmls ♦^hall forthwith coiinmmicato to the nearest 
^I^gl^t^atc or to the officer in clnrgc of the nearest police station, 
w]iichc\cr IS the ncinr an\ informntion which he maj possess 
respctting 

(a) the permaiiont or tpmporir\ icsidciue of .au\ notorious 
rocci\cr or aendor of stolen propcrt^ in any Milage 
of wlucli lie hoadin in accountant, watchman or 
police offeer or m wlucli lie owns or occupies land, 
or is ngi-nt or (ollocts re\cnuc or rent 
(/r) the rc'^ort to m\ pi <c within, oi prssigc through, sucli 
\illig' ol am person whom he Knows or reasonably 
suspects to be i thug lobbcr, escaped comirt or 
produined ollendtr 

(c) the tomnussion of or intention to commit in or near 

suoli m!I ige an\ non bulable ofTciuc or an} ollence 
punish lido under scition 143, 144, 145, 147, or 148 
of tlie Indian Pen il Cotlc , 

(d) the occurrence m or near such Milage of an} sudden or 

unnatural death or of any death under suspicious 
circumstances or the discovery in or near such 
village of an} corpse or part of a corpse, m circum- 
stances which lead to a reasonable suspicion that 
such a death has occurred or the disappearance 
fiom such village of an} person m circumstances 
which lead to a reasonable suspicion that a non- 
bailable offence has been committed in respect of 
such person , 

(e) the commission of, or intention to commit, at an} place 

out of British India near such village any act which, 
if committed in Bntish India, would bo an offence 
punishable under an} of the following sections of 
the Indian Penal Code, namel}, 231, 232, 233, 
234, 235, 236, 237, 238, 302, 304, 382, 392, 393, 
394, 395, 396, 397, 398, 399, 402, 435, 436, 449, 450, 
457, 458, 459, 460, 489A, 489B, 489C and 489D , 

(/) any matter likel} to affect the maintenance of order o" 

« / 
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the prevention oi enme or the saiety of poison oi 
property respecting which, the District Magistrate, 
by general or special order made with the prevmus 
sanction oi the Local Government, has directed him 
to communicate information 

(2) In this section — 

(i) “village” includes village lands , and 

(ii) the expression “proclaimed offender” includes any 

person proclaimed as an offender by any Court ot 
authority established or continued h) the Governor 
General m Council m any part of India, in respect 
oi any act which, if committed in British India, 
nould be punishable under anv of the following 
sections of the Indian Penal Code, namely, 802, 
304, 382, 392, 393, 394, 395, 396, 397, 398, 399, 402, 
435, 436, 449, 450, 457, 458, 469 and 4C0 

(3) Subject to rules in. this behalf to be made by the Local 
01 tmentof Government, the District Magistrate or 
vauf/hVaSm'n*” b 7 Sub divisional Magistrate may from time to 
s s*dm iV appoint One or more persons with his 

*ee tain cS*i Ot theit consent to perform the duties of a 
for purpoi‘1 of thi* village headman under this section whether a 
village headman has or has not been appointed 
for that % lUagc under any other law 

Numerous amendments ^erc rmd* in this section by the Code of Criminal 
I’roccdure (Nmcndmenl) Act X\lll ol 1913 vcction j The v^ords ‘in charge 
of the m^mgcmcnl of that land' ncrc introduced into subsection (1) as a result 
of *» non-ofiicnl im-ndmcnt proposed during the pass^gc ot the Bill They do 
not oppe^r to hi'c nn) pnrticulir significance but app^rcn^lJ the object is to ensure 
thit res^^onsibihtj shall not be laid on an owner s or occupier s agent unless he is 
actinllv en^.ag(d m the mamgement of the proper!) An obligation is now laid 
by {}?“ addition to clause (b) on the person* enumerated in sub «cc{t<jn (t) to report 
the disco%eo ‘4 ■» corpse in suspicious circumstances or the disnppcarance of any 
person m circumstmces which lead to a reasonable suspicion that a non bailable 
oflcnce Ins been committed in respect of that person 

Numerous offences h3\c been added to those specified m clause (e), namely 
offences concerned with the counterfeiting of com and currency notes and bank- 
note' The amendment made m sob-section (3) enables Sub-divisiona] Magistrates 
to appoint \illige headmen and also enables noditioml village headmen to be 
nppo nted in areas too 1 irgc to be controlled by one man 

S* >54 >55 and > 5 ^ *’®nal Code impose certain obligations on owners or 
occupiers of lands on whch riots are committed or unlawful assemblies are held, 
BS well as on their Agents or Managers 

There are also numerous spcaal and local Acts which impose various obliga 
lions on Mllagc-ofTiccrs or persons eotinettcd with land to report other matters 
which it U unnecessary to describe m detail {Cf Criminal Tribes Act, VI of 
1914, Ss 36, a;) 



Cni» 17. 

btQ 45 


A31REST, ESCAPE AKD EETAKINQ. 


43 


Thf ofTcnccs specified are — 

^ l^j Boinji member of an unlawful assembly 

S m joining an unlawful as«cmblj armed with any deadly weapon 

S 1^5 Jomin(< or contmumjj in in unlawful assembly knowing that it hai 

been aimtn indeil to disperse 
^ 147 Rioting 

Rioting inn«l with a deadh weapon 

b i3« Counterfeiting or jicrforniing inj part of the process of counter, 
fnting <-oin 

J3J Counterfeiting or performing am part of the process of counter- 
feiting the QiuTn •» eoin 

s ■•33 M ikmg, huiing or %lhng instrument for the purpose of counter- 
Itiiing com 

S 3^ Making huving or selling instrument for the purpose of counter- 
biting the Queen’s coin 

S 2j 5 Possession of instrument or m itcnal for the purpose of using the 
satin for counterfeiting coin 

S 33''i Miettmg in Brui'h India the counterfeiting out of British India 
of coin 

S 237 Import <ir evpori of coimterfeu com knowing the same to be 
count! rbii 

S 23^ ImiKirt ir isport of counierfiiis of the Queen's com, knowing the 
samr to be countirfeii 
^ 302 Murd*r 

S 3114 ( ulp ihle homisidt not imooniing to murder 

b js Ihift prepiritKin hi'ing been made for causing death of hurt or 

ristriint or fi ir of di >ih or of hurt or of restraint, >n order to 
the committing of such theft, or to retiring after committing it, 
or to retaining propsri) tikin b) it 
S 3 j2 Rubfjt n 

s 3 »3 Xiumpt to commit fobber> 

“a 314 \olufttirilj cauMOg hurt in committing or attempting to commit 
rolbira of being jointly concerned in such robbery 
S 3')2 Dacoitv 
S 3/> Djcotty with murder 

S 3J7 Robbery or dacoity with Utempt to cause death or grievous hurt 

S 3<^ \ttcmpt to commit robbery or dacoity when armed with deadly 

weapon 

^ if) 'lakmg preparation to commit dacoity 

b 402 Being one of five or more persons assembled for the purpose of 
committing dacoity 

b 433 >lischicf by fire or caplosivc substance with intent to cause damage 
to amount of 100 rupees or upwards, or, m case of agricultural 
produce, lO rupees or upwards 

S 43G Mischief by fire or explosive substance with intent to destroy a 
house, Ac 

S 44<j House trespass in order to the commission of an offence punishable 
with death 

S 450 House trespass in order to the commission of an offence punishable 
with transportation for life 

S 457 lurking house trespass or housebreaking by night m order to the 
commission of an offence punishable with imprisonment 
b 458 Lurking house tiespass or housebreaking by night, after preparation 
made for causing hurt 

S 43_) Grievous hurt caused whilst committing lurking house trespass or 
house-breaking 

S 460 Death or grievous hurt caused by one of several persons joinlJy 
concerned in housebreaking by night, &c 


/ 
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S 48oA Counterfeiting curreticy notes or bnoU notes t ^ 

S 480B Using IS genuine foiled or counterfeit currency-notes or baoK notes 
b 489C Possesswti of foq»ed or counterfeit currencj notes or banK-notes 
S 489D Mai ing or po^se«»l^g instruments or materials for forging or 
counterfeiting curronc) notes or bank notes 
The terms of S 45 are peremptory They do not, as in S 44, provide for a 
reasonable c\cu«e for an omission lo report, but in a trial for an offence to enforce 
such an obligation this mav be pleided and taken into consideration S 45 ® 
this Code IS now in force in Ippir Biirm i See ^ct \ 1 I 1 of J898, Sch t 

But kc 45 does not ippJy to anas in which the Burma Village Act 1907 (Bur 
\ct \ I of 1907) Is in force See S 7 of that Act 

Further obligations are imposed by the Criminal Tribes Act (VI of ^ 9 ^ 4 / 
Ss aG, •»7 on \illage headmen village \\ itclimen and owners or occupiers of land, 
and ihcir agents 

Intentional omission ti give information which a person is legally bound to 
give is punishable undei S 170 Penal Code and the intentional furnishing of 
false information under S 177 But 110 Court can take cogni2ance under this 
section except on the compl iint in writing of the public servant concerned or of 
some other public servant lo whom he vs subordinate [See S 19S (t) («)] 

The pen lUj should not be enforted against a person who has omitted to give 
information under S 45 to the police if the police had already obtained that 
information from another persor also bound to give it ‘ 

In order to convict anv person for non p^rfonranoJ of the obligation imposed 
h) S 43 It should ippear what the offence is as to commission of which he has 
wilfully omitted to give information that the specified offence was committed by 
some one, and that he Knew of its having been committed 

It Is not intended that a person by the mere circumstance of his being the 
/inner or occupier of land anywhere or the agent of such owner of occupier, 
should be bound to give information of any sudden or unnatural death occurring 
in a part of the countrv remote from where the land is owned and held The 
mere occupation of iho ho«s<* m which such death took place as a residence is 
not what was contemplated as imposing an obligation to report nor can employ- 
ment of a person is mukhtar for business in Ourt make him a responsible 
agent under this section for giving information to the police of any of the 
matters specified * The introduction of the words ** m charge of the manage- 
ment of that land makes this clearer 

It was held by Prinsep and tfac/>hcrjon JJ , that the fact that the death 
took pj ICC where ihc hodv was found may be presumed therefrom Mitter, J, 
however held that this mere finding by itself docs not amount to proof that the 
dtaih look place there for jt is cqualjy consistent with death having taken place in 
'■/wai.W': ■'ml dw atTr/w.'vl, c^ aVft Y/o 4 y ao a’ntft aiViage^ Tne 

jddition made to clause (d) would now meet this case 

A Moonsiff s peon does not come within Ihi terms of S 45 so as to make 
him bound to give the information specified therein*, nor a Khazanchi'; nor does 
the owner or occupier of a house wuhm a village in which the death has 
laktn place* 

In Boiiny, Bom Act Vlll of 1867 impo«c« additional duties on a police 
pitcl It IS his duly himself to investigate the matter of a crime and to obtain 
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all pmojol !e cMcJoncc {S lo), and if nnj unn-'hint or sudden death occurs 
or 'jn\ rorpM; be found the poi cc pile! must fortlmith assemble an inquest and 
in\e^li|jaie with a Pancli llic causes ol death and all the circumstances of the 
ca«e and nnKe w^^tlpn report of the same (S ii) If from the inquest it 
appears that the d ath was unlawful]^ caused lie must fine immediate notice 
to the p>jlic staiiin ind if the state of thu c<rp«e permits he must forward 
It lo the Civil Surfieon rr the ippomlid medical ofllcer Under S 12, a police 
patcl can mahe arrests and under S n he can talc evidence on solemn afiir. 
mation and hod searches ‘ 


cirAPTnn v 


OrArnsT Ksexpr wdRptxmnc 


.1 — At rat tj^neralli/ 


46 (/) In nnkinn; ati Arrest t?ic po/tce o/Kcer or other person 

, . making the *5 me sh^ll pttualh towch or con- 

rrrs ow na - pcrsoii to be crrestcd, 

unless there be n submission to tlte custodx Ij uord oi rction 

(2) If satli person for<ibl\ resists tlie emlcc^xoui to arrest 
Pesistn" endeavour lum or fttciiipts to cxAtlc thc rrrest, such 
*®* poluo oflieer or other prison maj use all means 

nccessArx to efTect tli^' rrrest 


(3) Xothing in tins section gnes a right to caiso tlio depth 
of a person x ho is not sed of oii ofTcnce pin ishable x\ith death 
or xxith transportation foi life 


The first part of this Chapter relates to arrest generally the second part 
(Ss 54 — (y) to arrest without a warrant Cluptei VI (Ss 75 — 86) relates to 
arrest in execution of a vsamnt So it had been held that S 80, which requires 
the price cfficer or otlivr person txecutng 0 warrant of arrest to notify the subs 
tance th«rc-of to the person to be arrested and if so required lo show him the 
warrant did not appl) to an arrest made under S 5G b> i police ofllcer under 
juthoritj of in order in writiig delivtrtd to him by an ofllcer in charge of a 
police station who is competent on I is ow 1 ixsponsibil ly himself to make 
such 3!i arrest w>Jhout warrant * But this decision is rendered obsoJete by the 
addition now made to S 56 (i) 

S 46 sub secs (3) and (3) declare the powers of a police officer making an 
arrest, if such person forcibly resists the endeavour to arrest him or attempts to 
evdJe the arrest 

S 99 of the Penal Code declares that a person has no right of private defence 
against his arrest by a public servant or by direction of a public servant acting 
in good faiCh, under colour of his office if such person knows or has reason to 
believe that the person so acting is a pubic servant or when such person 
' ant if he knows or has reason to believe that 

under such direction or if that person so states 
IS in writing if he produces it if demanded 
arrest is val d or not is immaterial if the 
officer making the arrest is acting in good faith under colour of his office 


* Q Emp t> Ragho Mahadu 1 L R 19 Bom 612 
^ Basanta ball I L R 27 Cal 320 (s c)4Cal W N 311 
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S 52, Pena! Code, declares that nothing is said to be done or belie%ed In 
Rood faith \%hich is done or believed without due care and attention 

S 80 of this Code is particularl> important in this respect U reqmres that 
the substance of a warrant shall be notified to the person to be arrested, and 
that, if It be required the warrant shall also be shown and where an arrest is 
made without a warrant S :,6 (1) provides that the officer making the arrest shall 
befor" making the arrest notif) to the person to be arrested the substance of 
the order which he has received and, if so required bj such person, shall show him 
the order 

It has been held in England that if the officer making an arrest has not got 
the warrant the person offering resistance cannot be convicted of resisting an 
officer in execution of his dutj ‘ 

Resistance or obstruction bv a person to his own apprehension is punishable 
under S 2^4 Penal Code and if 11 be it> the apprehension of another person, it is 
punishable under S 22^ Rescue from lawful custodv i? also punishable under 

The alterations made in Ss ■•••4 ’’j, as origmallv enacted b> Act X 01 
i8.S6 S 4 are important Thev appl> those sections to all lawful arrests and 
detentions in lawful custodv thuugh an *rrest or detention nn) not be on account 
ol the I immission of an offence 

In places where the Frontier Crimes Regulation 111 of J90!, is in force, 
S 4G is to be read as if the following were added to U namel> — 

‘ Pul this section gives a right to cause the death of a person against whom 
those portions of the hrontier Crimes Regulaiion 1001, which arc not of 
general application, maj be enforced — 

(a) if he is committing or attempting to commit in offence or resisting or 
cv iding arrest m such circumstances as to afford reasonable ground for btlicv- 
ing that he intends to use arms to effen his purpose or 

(£>) If a hue andu;ry has been raised against him of his hating been con 
cerned in aw> such offence as is specified in clause fa) or of hts committing or 
attempting to commit an offence or resisting or evading arrest, m such circums 
tanevs as arc referred to in the said clau«e See Reg III of 1901 S jS (lO 


47 If person acting tinder j» warrant of arrest or any 
Search cf p a- ei poUcc officer liTMTig autliorxt) to .irrost, has 

trred by person S0U3 It TC^Son tO bellCt C that the pCFson tO be tarrested 

tobearresed entered lUto, or IS Within, am place, the 

peraou residing in, or being m charge of, such place shall, on 
dcimnd of such person acting rs aforesaid or such police officer, 
allow hitn free ingress thereto, and adord all reasonable facilities 
for a searcfi therein 

Sv 75— Sff reftr to the execution o* i wntrant of irrest— See note to S 42 for 
ihf niithontv of the policcofficer lo nrrest 

Th |x f'on t) whom n warrant has betn directed for r>ecution is the 
proper jx rs. n to execute it It may be dircctcl for execution b> a pohcc-officer 
an 1 gcnenllv this is ihe practice Such policcusfticcr may endorse Jt for execo- 
ti n tv anoihr-r police^fliccr (S 79) U m\y b-> directed to another person or 
prrvins. if no poIiccKjfiicer is immi-diatcly available and its immcdiAtc execu. 
tion U nocewary (h 77), and »t ma) be directed lo a landholder, farmer or 
manager of land in the district, if the arrest to be made is of an oscaptxl convict, 
pr x-lometl ( tf.n l-f ir n who his hesn ecused of a non hail ible offence and 
h„ di.!,l ^r.u„_(S rS) 1, ,h,uU „,„pj !, „ 

lo » iKT'on «ho IS not 


■ CoJJ . Cote. I. n . I Ex D 35 ,L) ,5, ijCoxCC.xol 
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E^ccut on of a mrrant of arrest can be made onij by the ofTcer or person 
to \ 1 om a u arrant of arrest is <J rccted or duly endorsed But an) po! ce-officer 
mai arrest Ihout a warrant am person x ho has been concerned in any cogn zable 
offence or aga n t wlom a reasonable complant has been made or cred ble 
informat on lad been recc ed or reasonable sup con ex st« of h s be ng o 
concerned [S 54 (i) ] 

Ss «!j — S6 relate to tl c cxecut on of a warrant of arrest outs de the local 
jur sd ctjon of the Mag strate issu ng it 


48 If ingress to such place cannot be obtained under section 
Procedure where n 47 it sliall be lawful lu an) Case for a person 
gressnotobtanatie acting umlcF a Warrant and m any case m 
winch a x\ arrant ma) I'^suc but cannot be obtained without afford 
mg the person to bo arrested an opportumt) of escape for a- police 
ofiicer to enter sucli place and search tlierem and m order to 
effect an entrance into sucli place to breal open an) outer or 
inner door or wandow of am house or place whether that of the 
person to be arrested or of an) other person if after notification of 
ills authorit) and purpose and demand of admittance dul) made 
he cannot otherwise obtain admittance 


ProMded that if any such place is an apartment in the 
Breaking open ctuil occupanc) of a woman (not being the 
*®"*’’* per n to be arrested) who accoidingto custom 

does not appear in public such person or police officer shall before 
entering such apartment gi\e notice to such woman that she is at 
liberty to withdraw and shall affortl her ever) reasonable facility 
for withdrawing and may then break open the apartment and 
enter it 


49 An) police officer or other person authorised to make 
Power to break ope 1 arrcst may break open any outer or inner 
doo s and w ndowa for door OF window of any house or place lu order 
pu poses of lb at on liberate himself or an) other person who 
having law full) entered for the purpose of making an arrest is 
detained theiein 


50 The person arrested shall not be subjected to more res 
No unneces ary re traint than IS neccssary to prevent his escape 

stra nt 

More restn nt refers to the manner n wh ch custody s enforced 
Unwarrantable violence by a pol ce^fficer to a person in his custody is 
pun shable under Act V of j86i S 29 

For the consequences of detent on in custody beyond the t me allowed by 
law or just fiable see Ss 64 and 67 ard notes 

51 Whenever a person is arrested by a police officer under 
Search of arrested a Warrant which does not provide for the taking 

of bail or under a warrant which provides for 
the taking of bail but the person arrested cannot furmsh bail, and 
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wlienever 'i person is 'irrcsted ivitlioiit ■warrant, or hy fl 
prnatc person under a warr nt and cannot legall} "be aamittec 
to bad or is unable to furmsb bail . 

tlie officer making tbe arreat or nhen the ariest is made by 
a private person, the police officer to v>liom he makes over the 
person irrested may seaich sucdi person, and place in safe custody 
all articles other than necessat} wearing apparel found upon him 

Ar»> seizure of property so made shtJJ be reported fortbTVjtli to a Magistrate 
who is empowered to pass orders regard ng it— S 5^3 

52 henev er it is necessar} to cause a uonian to be sceiched, 
M 5 (J of scare mg the Search shall be made ba another woman 

with strict legard to deceucj 

53 llie officer or other person making an> arrest under 
Fewer to sezeoff this Codc maj takc from the person arrestetf 

ensiT w apons T,n\ offensive weapons which he h'>s about hi® 

person and slnll delucr all weapons so tal en to the Court oi officer 
before wJucfi or whom th*' officci or person making the arrest is 
required bj this Code to produce vho person arrested 

B — Arrest ntthonl Warraut 

A po! ce^fl cer super or m rank to an offeer in charge of a pohee station 
nnj exercise the same powers (hroughou the local area to n-hich be is appointed 
ns nn\ be exercised by an elTccr wilhin hs station— S 5S1 

64: (^) Vnv police officer ma}, without an ordei fiom a Magis 

When poice ma? tntc aiul Without a warrant arrest- 

arrest Wittout 
warrant 

riri>t luv person who has been concerned in an) cogni 7 ablo 
offence or against whom a reasonable complaint Jin'; 
been inatfe or credible information has been received, 
or a reisonaWc puspiuoii CMsts of Ins Iiavjiig been 
so concerned 

hccondltf uvv person having m lus possession without law 
fill excuse, the burden of proving which excuse shall 
he on such person, an) imploment of house breaking , 

(/iirdfy an) person who has been proclaimed as an offender 
cither under this Codc or b) order of the Local Gov eru 
ment , 

Jourthhj '\ny person in v\ho3o possess on a i) thing is found 
uJacli ma) rcasoiiabl) bo suspected to be stolen 
propert) and v'lio maj reasonabl) be suspected 
of having committed on offence vvith reference to 
Buch thing , 
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fifthhf, am pci'-nn ulio ob'-trncts a pohcc-rfficei \^hilc in 
t!io (‘Ni'ctition cif his (u >\lio lias c^^capcd, or 

aftoiupis u> t‘sra/H*. fimii ; 

'iulhlij. am pojsfjn MMsomhK •'Usppctcd of bcin" a deserter 
from H('i "MajistN s \ini\ Xa\\ oi An Foicc ot of 
lHl(tn;ini;: to Ilei Maj«st\ s Indian Marine SerMcc 
and hein^' ill«»i!l\ .ihsi nt fjom that scnicc, 
^cirulhhi, am piivoii who has heen foiuerncd in, or against 
u wonahle <(»inplunt lias been made or 
tudihlc infoMiii’ion lias luon i((ei\cd oi a ica<ionablo 
suspKun t\i’'ls of Ills ha\in" lieen coneeined in. 
im ad roniniitKd at am pluc out of Biitish India 
wIikIi it (onitiiutid in liutisli India, would have 
Ik (It iMinisli.ihli is m oflciHC, and foi winch he is, 
nmfd in\ hw lofating to f\tiadition oi undei the 
rngiti\( nfiindirs \< i IsHl, oi otheiwisc, liable 
to Ik. appMiundid oi detamri! in riistcKh m British 
Indi'i tiid 

cuiht}ilii am kIiishI <omi(i f«mnntiing a bicaeh of any 
riili ni i(h iiHfUi sdfion 5b5, ''Uh-sfotjon (9), 
uinllihi ni\ puson (oi wliosc* aiust a iiqinsition has been 
lecdvtd lioin nnotliei police-officer, piovided that the 
rtcpiisition specifies the peison to be aiiestcd and the 
olTencc oi otliei cause foi wJncli the anest is to be 
made and it appeals thcicfioin that tbo peison imglit 
lawful!} be niicsted without a waiiant b} the officer 
who issued the lecpnsitioii 

(.?) This section apjilies .iho to the Police in the town of 

Calcutta 

n> Act \V III of jg’3 S lo, Iht word “nnd • was subititiited for the word 
“or" m cliose (oiirlhty md il iu«c ninlhly wns .idded The first jimenciment 
does not appear to hue wcihcmd to in^ jfccU extent the powers of the police, 
for cases preMou'U toscred hj cl iiise faiirlMy and no lonf»er included Ihenin by 
rejstn of the inKndnuiit would piobiblj conn under clause /Trsf Clause iiiulhiv 
important A requisition must make it clear t«j the officer to whom it is ••ent 
that the officer issuing it could himself arrest without w irrant 

S 54 IS made spici ill) ippliciblc to ihe Police of the town of Calcutta 
breau'e, without specific pr» vision to the contrary, this Code does not apply 
to such police S 2 (a) flic section formerly nl«o applied to the police in 
thr town of nonihij, but was miidificd m this rispinrt b) the City of Bombay 
Police Act, ipo’, (Rom Act IV of igo’) S 2 (t) and Sch A See Ss. 33, 34 
and 36 of that Act for the posers of police ofllcers in the town of Bombay to 
arrest without w irnnt 

Tvery person is bound to assist n pol re-officcr re.sombly demanding his 
aid, in making an arrest in any of the contingencies abo\> specified — S 42 (o). 

"Ihe power to irrest given l« ' pohce^fficcr wmild not necessarily give hi 
power to investigate the oficnce for-xvl rrest was made Tint would dope 
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upon Cl] iptcr \V 
should nithout uniicte's 
t »Uc or send hiin htfore 
hiving junsdittion m ihi 


S I36) If ht Ins no jurisdiction, the pohee officer 
irv dchv cither nkist the person arrested on bad, or 
1 M igistritc <r the tfiicer in cinrge of a Police-station 
L case (S 60) 


Clause (1) Credible information. 

IsiKw ledge on the put of i Polite olfiiti tint a warrant for the arrest of a 
certain peisin his Lien is->Ul(1 is credible information” to justify hiS arrest 
iIthJUr,h til Pc liic offcir m IV not have the warrint* 


Clause (3). 

lit ptciliniiii n under the Code here leferred to i« one made under S S7 
Clause (4) Person found with suspicious property, 
s rrqiiiKa 1 |i( liec < hticr firthwitll to leport the finding of such pro- 

pert) t i M ir-i'^t' lie ''bo Is tnipewered to piss the proper order regarding its 
ilispDsif rile ekflniiiiii <f stolen properte contained in S qio, Penal Code, (sec 
Js ^ ( ) I f this ( (10 sh iild !>c ii>{ihtd in this clause 


Clause (6) Deserters. 

S en bits the <1 \e n r(»eneril m Council to malvc rules os to the 

» sis in \ I eh per- n» »e)bji(i to milit irv law shill be tried b) a Court ti wbiih 
till t )ek ipplu^ er l»> i i ourt m irti il ind for the course tn lie liktn bv 

"M igistr iiLV 111 suOi e I'ts 

Wiih respect t disejtcfs and absentees without lcn\e the following provi 
sions I f s IS 4 < f th \inn \ei shall lia'e, effect — 

(1) I pen re IS n ibli suspuion tint 1 person is n deserter or absentee with- 
out leiM It slid! Il hwful k r anv constable, or if no constable can be im 
nediiieh met wuli th n hr an) offiecr or soldier or other person, to apprehend 
such suspictid fX-rs n jijd forthwith to bring hmi before a court of summary 
jiimscIkIi n 

(2) A Justice (I ihc Peace Magistrate or other person having authority 
to issue I w irr ini f r the ipprehcnsion of a person chugeej with a crime may, 
if s itisfiod b> c'iiIciul Hi oith that i deserter or absentee without leave is or iS 
r. s n iLli susputul In lx wiiliii* his ]iiris<|ictiQn issue i warrant authorising 
siiih ilisiiUr r ibstnue wiihuut leavi to be apprehended and brought forward 
>il»rc I i<uri 1 siKumarv jurisdiction 

(0 Wlurt i pers 1 K brought be hire a lourt of sunimar) jurisdiction 
iiiarkcil w'di bung i discrtei er ibsentcc without Ica'c under this Act, such 
Cl III ni i» tied wilh the rise in hie nianiur is if such person were brought 
Icf ( III, 1 un elnrgcal wiib an indictable offenec, or in ‘scotland an offence 


l4'l Ih 

1 f SII II (fr 
IS II ni i> 
niisc hull 
r< iirl in o 
inlltfsl > I ■ 
t nriicituiil 
i t uri ri s 
euslocK 


tourt d s ittstKcl tuher hj <\»dcnco cm oilh or b) the confession 
s n llnl lie is > disirttr or absentfc without leave shall forthwith, 
snrii to ihc ci tirl mot cap diriu with regird to his safe ciistod). 
either to L< ehlucreal into milit ua ctisli d) m such manner as the 
d Mil iiu-t lajiHliint or. iini,J he r,n l,e m> deliirreeJ to be com 
V in, iiri> n ,Hhi, *i,tian er , thrr phu legallj provided for the 
; if |rrs ri> m cii-l, U fir suih riasonabk linic as appears to the 
n I»l) TKa ‘sirv fr the puriHi r if elilurring him into niilitaO 


(0 \\h rc the I or* n nnfi-srd hmisilf t, J<. , ,l,«frtcr or absenlre with 
vMt h w. md ividiiK ,1 thi truth .r fiM],., d of su,I, cnfession is not 
III. nfri! riming tl < .. urt shall rimvnel s«eh j^r'fn hr the purposi of obtain 
ing inf rm.l. a. ,, , h, ir f.lMh- I ,( th, s „,l conf.ssion. mad for 

\m,v r umd ir' m die Unit.d Kingdom, to the 

\^riiimd ir .1 11, ^ mw direct. a„i ,f 


m India to ih^ general or olhrr 

I.v.r"': ’■ ' ' '« R.r.. Ml, ui, , ■"i^pV.Tp I TT. 
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ofTictr commanding tlie forces in the m Iit^O distnet or station T^here the court 
»it«, and if in n cclon\ to the gmcrnl or other officer commanding the forces in 
thit co!on\, t return (in this \ct rrferml to is n dc«criptne return) containing 
such particulars and being in such form as is spociHcd in the Fourth Schedule to 
this Act, or K nn> b* from lime to time directed bv the Arm} Council 

(' ) The court mat from time to lime remand the said person for a period 
not exceeding eight dijs In each insl'in*^ and not exceeding in the whole such 
pi-nod appoirs to thi court re-Kombls nccess-ir> for the purpose of obtaining 
the Slid information 

(7) WTiere the court cnu^c i person either to be delnercd into militaiT 
cust^r or to be commiUed as a deserter or absentee svithout leave, the court 
shall send if in the United Kingdom, (o the Armj Council, or as they may 
direct, and if in Indn or a colons, to the general or other officer commanding 
•IS aforesaid, a descriptise return in relation to such deserter or absentee with- 
out lease, for which the clerk of the lourt shall be entitled to a fee of two 
shillings 

(S) fix \rms ( ouncil shill d rixt pisnunl of lh< s iid fu 

(0) \\h<re a pervm surrmders hiniMlf to n n ostabic in the United Kingdom 
as Ixmg a deserter or ab^nlit svitliout base, the officer of police in charge of 
the police station tu sshirh he is brought shall forthwith inquire into the case 
and if It ippeifH to him from lh« conft-sion of that person that that person is a 
diverter ot ab«nl«c without 1< i\e, he mn cause him to be delivered info military 
custndv without bringing him lieforc a court of «ummaij jurisdiction under this 
s<ctu n anil in such use shall send lc» the \rmv Council or ns they may direct 
1 iirtificate signed bv himself av to the fact, date, and place of such surrender 

The Indian \rTnv \ci \ III of inii, S ijj lajs down — 

(1) Whenever anj prvon subject tu this Vl deserts, the commanding officer 
of the corjis, department or detachment to which he belongs shall give written 
mrurmatiun of the d<»<riinn to such civil autliorities as, m his opinion, may be 
able to dITnrd assistance towards the capture of the deserter, and such outhorities 
shall thereupon take steps for the spprsoension of the said deserter in like manner 
as if he were a person for whose apprshcnsioii a warrant had been issued by a 
Magistrate, and shall deliver the deserter, when apprehended, to military custody 

(2) An) police-officer may arrest without warrant any person reasonabl) 
believed to be subject to (his Act and to be (ravelling without authority, and shall 
bring him without delay before the nearest Magistrate, to be dealt with according 
to law 

Clause ( 7 ) Extradition, Fugitive OSeodera Act 

Tins clause is important in so far as it empowers a police-officer to arrest with- 
out warrant a person for an ofTenc ccommitted out of British India A Police- 
officer has the same powur to arrest os he has if the offence has been committed 
in British India, provided that such ptrsun is liable to bo apprehended or detained 
in custody m British India under an) liw relating to extradilion or under the Fugi- 
tive Offenders Act aS8i The oRentts, for •wVweb svicb an anest can be made are 
specified in the schedule to Act W of 1903 (Tht Indian Extradition Act), al«o 
in 33 and 34 Vict Cap 52, in 36 and 37 Vict Cap 60, and in the same statute 
Cap 88 S 27 Act XV of 1903 empowers a Magistrate of the first class, or 
any Magistrate specially empowered by the I inal Govtmment, to issue a warrant 
for the arrest within hts local jurisdiction of a fugitive criminal of a Foreign btatc, 
in the same way as if the oiTtnee hid been committed within Ins jurisdiction, 
reporting forthwith the issue of such wiirmt to the Local Oovemment, and he can 
detain such person in custody fur two months, unless within that time lie receives 
an order from that Government, ard similar powers are conferred if the offence has 
been committed by a person, not on Curopean British subject, in a State not a 
Foyeign Slate [see defn S 2 (a)] But S 23 also provides that a person arrested 
under S S4 cl 8 of this Code, without an Older from a Magistrate and without 
a Warrant, may, und<r tlic orders of a Magistrate within whose jurisdiction the 
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prrest tas been <ii itlc. be detained f,p m« nUi, unJrr the omc condiUMs i^s 

^^'The^Tuf-iti'e Offendtrs \ct l^S| (44 jnd 4:> *■ 

and inal of persons accu td tf oftent - tomnmit-i m one pifl of 
Dominions who nre fjund in inothrr pon 1 m force in BrrtisVi 
no order in Council dnted Dm *» H of ibot ^^I declares inat 

\\herc a person accused of no offence can be under this Act or oineroi 
Cried for or tn respect of thi offcnct in morn Ihnn one jiirl nl His Mnjest> s DoiO'- 
nions 1 \x irript for the apprt hensjon if such (Krson mas be issped in any 
His Majesti » Dominions in wbitb he cm, if he happens to fee there, be 
md each pirt of this Act sh dj appK a« if the offence had been coramUteo in the 
port of His \faiest) s Dominions xvberc such svaa-int is issued, and such 
max be apprehended und return«“d in pursuance <»f this Act, notwilhst mding that 
m the pi ice m which he is appeehended a Court his jurisdiction to tij hint 

And S 54 of this Code enables i Police^flicer in Dntmh India to arrest 
xxithout n \\ irnni ir in frd«r from ■ 'I ipsinic 1 prfson concerned m of 
re isoniblv su«pexted of h commitud Nuth m ulTcnce within the Untt«h 

Dominions for which he might be arrested under the rogUixi Offenders Act 


power to nrrebt without Wflrrani 


7 he power to arrest without x% irrant gixcn to Iht police-officer bj S 54 »* 
discretionir) md should not be «tercis«d for pitix bmliblt offencr* cep^i'ihs 
when the tompfainc has been nude snmx time iftcr the offence is iDcgeil to hm® 
been committed In such a <i<e it should not be tsrrii«ed Unf^*s there i* «<««<* 
sufHcicnc riason for the amsi of the accused person «uph for mstmct, ns ih" 
likelihood of his ibscondmg or the risk if his ccmmitting some further offence, if 
at large ' 

A police-officer, to whom a complaint of a cognizable offtnec i» inotle, ought, 
if there be circumstances which lead him to suspect the infonTiation, to refrain 
from arresting persons of respectable posiiior* leu mg it to the complunant to go 
to a Migistrate and eoniince hem ihit the informaiK’n justifies (he <efious step of 
the issue of warrants of arrest * 

fn addition tn the cases proxidinl for bj S ^,4 of the Lodi, nnx poUcc^fficcr 
or Milage xx-uchman nit> arre«l xxiibout 1 xxamnt md tike before 1 ^^agJ5trafe 
any person registered under \ct \1 of 19*4 (The Criminal Tribes \cl), who 
found in anj part of British India bejond th Jm i(. prescribed for /»s residence 
without Such pass as is required, or in a plicc, or at a time, not penoWted by h's 
pass, or who escapes from an induslnal or rrformatorv settjement — let ^ I of jo’ 4 , 

S 25 


Uhetiexer any person, ajiparentlj m European xagrant, refuses Or fads to 
comply x\ith my requisition made bj a pobcc-ofliccr, under A 4 of ific European 
Vjgiancy Act, wlienexer any per«oii of European ejttraction commits an offence 
under S 2} in Mew of a poJircJ>ffircr , and xxhtnexer any pohceuDSiccf has reason 
to behexe that such offence has been or is Wng coniwitted, the person so refusing, 
or fading or offending may be SorOrntth itrested without wamnt by the police- 
officer for the purpose of being produced in the u«oal manner befoii the officer 
empowered to deal wjfh the case* 

Any person committing certain offtnees under the Indian Railwax;. Act (IX of 
J890) miy be arreswd without xxariaat or other wntten authority by any Rmlway- 
se^ant or pohce^fficer or by any other pcnKwi whom such senant or officer may 
ca 1 to his aid Act IX of 1890 S 131 Any person may apprehend and disarm 
any person gomg armed md without a hcense in contraxentUm of the Aoru Act 
(\t ol 187a}, b J2 A pojjcc-ofiictr ts also bound wheiy <0 required to assist m 
arresting a deserter from a Merchant Sbfp-^rt X.\I of ipaj, s 101 
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\cl \ of S 14 Rue- poljc^-oflKCTN jxmcT to Trrcst in the following eases — 
\n^ p<r«)n wh i on an\ road or m ms oiicn place or street or thoroughfare 
within the limit' of an) town to which this MCtion shall be spcciall) extended by 
the Local Goaemment, commits an\ of the following offences, to the obstruction, 
mcon\cniencr, nnnoaancc ri'h danger or damage of the residents or passengers, 
shall on coniiction before a Magistrate be liable to a line not exceeding fifty 
rupee*, or to impnsonment with or without hard labour not exceeding eight days, 
and It ‘•hall be liwful for an\ polire-olTiccr to tale into custod) without a warrant 
ana per«on who, within hi* Mtw ronimilts an) of such offences, namely — 

f rsl — \na i>er«m wlm slaughter' art cattle or clean* any larcass, any 
pfr*on who ntk* or dn\is an\ c iltli mkhssK or funoiish or trim* or breaks 
in ana li>r<c <r other aatlle 

Sffofid — \n\ jxr*on aaho \a intonh or (.ruella bi it- ibii'es or tortures any 
animal 

Third — \n\ i>er*on who leaps an) tattle or conae)ancc of an) kind standing 
longer than i« required for lo iding or unloading or for taking up or setting down 
passengers or aaho la lais an) ronaeaance in such i m inner as lo cause mcon 
aa-niemre eir danger to the public 

/■eiirfh— \n) |xrsan a\hc exjw ses ma goaxls fair s tie 

iiflh— \na jierson who thraavs or li)s doaao anv dirt filth rubbish or an> 
Stoners or building materials cr aaho constructs ana cow shed *1 blc or the lilc, 
«r aaho riu« s ana oUcnsne matter t» lun from an) house factor) dung heap 
or the hk 

Sixf/i —\n\ ptrvm aaho i* found diiinl or rii lous or aaho is incip blc of 
t iking cart of himself 

ircnih — An) person aaho xailfull) and mdaaantl) exposes his person or any 
offtnsiae. deformita or disease or commits nuismcc b) easing Himself or b) bathing 
or xa ashing in ana lanf eir rcsirxoir not Ik mg a place, set apart for that purpose 
rtfih/h — \n) pifson who ncglicts to fence in or duly to protect, any well, 
link or other dmgeroux place or structure 

In MAURts a jxiliceHillictr not bsloaa tlit rani of Sub In jKotor or a police 
station-ofilttr m a arrest without warrant foi a«.rt in offences under the Abkan 
Act — Mad Act I of iSSfi 

in Boatuva i police-ofllttr miy arrest aaithoul aa arrant any person committing 
m h » ajtaa in a Alunicipahty certain ofTcnct-s resembling public nuisances — Bom 
Act Ml of 1807, S 31 

lor instincts of other spcci il Atls in avlnch police olfictrs are giaen power to 
arrest aaithout warrant see Act VII of 18/S, S Cj, Act IV of 1884, S 13 Bur Act 
III of i8y8 S 194 Bur Act 1 of 1S9J S 5 , Pun Act III of 1911, S 91, Act \ II 
of ig’j S '*3 Ben Act III of iS6_) S i, etc 

Discretion to srreat and abuse thereof 

IV.biA-J .rt-i^ciwalalf tv sn^pJOAo jrowd depexid no ths? c-UTiacwsLuxcris 

of each particular case but it mu«t be at least founded on some definite fact 
tending to throav suspicion on th" person arrested and not on mere \ague surmise 
ot information Still less haae the Police poaaer to arrest persons as they appear 
sometimes to do, merely on the chance of something being proved hereafter against 
them Any avilfut excess by a police-officer of his legal powers of arrest is, under 
S 220 of the Penal Codf* an offence punishable with imprisonment for seven years * 
When an arrest lias been made by a police-officer under bond fide belief that 
the person arrested was in possession of stolen pnpert), though the possession may 
afterwards be satisfactorily explained the police officer is protected, and the person 
so arrested can be lawfully convicted of assaulting him, as he has no right of private 
defence * See S 99, Penal Code 


• Q V Behary Sing 7 W R Cr 3 

* Bhawoo Jivaji v Mulji, I L R , 12 6010,377 See also Q Emp v Dalip, 
I L R , 18 All . 24O 


CODE 01 ORIMIKAIi rBOCEDimE. 


Cnil A 
Src 51 


A pohct-ofTictr IS not compctcnl to »mst without w imnt a i>tr«on 
India -who is accused in n loteign State of m offence committed m a Hc was 
accordinglj rightly comicted of Wrongful confinement (S 34 * "‘^nal Code) 

A police-officer detained a person while he consulted his superior officer wh^licr 
he should taUe a recognizance On being prosecuted b) the person so detained, it 
was held that the confinement Was Without unj justifi iblc ground but inasmucn 
IS there was proof that the \ioI>ie.<ffiref ictcd bond fide though lie might hn'c e'i* 
cicded the limits of his luthorit) the High Court found tint t!it fncts did not amount 
to the criminal offence of wrongful resinmt for there is ns no nnlice, no intention 
of doing any ict of the nature discnbed in S 339 or S 3411, and no soluntary 
obstruction or restmnt which would render the jiohci officer Inblc to pcnai 
consequences 

If is IS frequently the case i poliUM flicer withiut irri'ting i jxrson hiniself 
direct- some of the neighbours 10 lal e ch rg« 01 him the iiolice-ofTicc r is rc-ponsib'c 
in the same way as if he had h msilf nude th irrt-t the jur-on nrrcstrd b> his 
Older being m lass in liis custody * 

Lsen if 0 person be r ghtly arrcsii.d it dies not re-l witfi the discretion nf the 
jKhcc-officcr to keep the prisoner iii custoil) when md ns long is he pleases 
Under no circumstances cm 1 »- be dctaiud will out the special order of a Migli 
trite for more than twenty four hours ni the cNpirifion of fwcnis four hour* 
unless tht special order has been obtaincsl the prist nor viiist ciilier be disclnrgi'd 
or be sent in to the Magistrate my 1 ng<r dsiention 1- ibsolutcly unhsvfi'lt and 
though the Code is not so express s pon ihc plan, or iht time of ronfincment «lill 
It IS perfectly cfeir thai it ssas intended tnit where o jioIice-ofTiccr h is arrested iti) 
person the prisoner should not be I cpt in confinement in in> place which the 
subordinate ofiiter might select but ihxt ht should if possible be «ent immcdiatch 
to the pofice stntion and there be I ept m the tustody of the offioer in chiige of 
the station who is the person tfilrusied ly the A t with the conduct of the inquiry 
The question svhether the officer who made the arrest is withm or bejond In* 
posvers does not affect the question whether the accused arc or are not guilty of 
the offence with which they arc charged As the Migistnte InJ jurisdiction to 
take cognizance of the offence the High Court on appeal refused to consider the 
legality of the arrest * 

Hosv the prisoner c'lme betorc the Magislrilo that Is whether he ssns legally 
or illegally arrested is immaternl if ih- Magistrate is competent to try him for 
the offence of svhich he w-as accused * 

That the arrest was illegal is not proper ground for an acquittal * 

But, svhere it » •- xvithout 

jurisdiction though • he Prisy 

Council m setting thereon 

should also be set .1 ui. ' 

It should also be noted fliat there is no rigln of pns ito defence on the pirt of 
a person charged with an offttice against nn act which does not reasonably cause 
apprehension of death of gricsous hurt i( done or nitcnipled to be done by a public 
servant, eg a pohcre-o/Rccr under colour of Ins cfiicc though that act ttiaV not ffc 
strictly jusUfiable by law , nor if done Or attempted to be done by the direction of 
a public officer so acting S 99 Penal Code 

Proof of in unlaivful commitment to confinement svill not of itself svarrmt the 
legal inference of malice Knowledge that such commitment is contrary to law is 
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a question of fnct md not of liW| nnd muM l»e pimed in order to support a convic- 
tion of a police-officer under S 320 of the Indnn Penal Code * 

65 (•/) Any ofiicer in clinrge of a police-station may, in like 

Arrest of ragabonds, iimiincr, amst Of cawsp to bc aiTested — 
habitual robbers, etc 

(a) any person found taking precautions to conceal Ins 
presence ^Mtl^m the limits of sucli station, under 
circumstances which affortl reason to belie\e that 
he IS taking such precautions witJi a Mew to com 
mitting a togiiirahlc oflfciuo , or 
(!») any person witliin the limits of such station who has no 
ostcnsilile means of subsistence, or who cannot gi\e 
a satisfactory account of himself , or 
(c) any person who is by repute an habitual robber, house- 
breaker or tluef, or an habitual receiver of stolen 
property knowing it be stolen, or who b) repute 
Imbitu.allv commits extortion or in order to the com- 
mitting of extortion habitiiallj puts or attempts to 
put persons m fear of mjiirv 

(2) Tills R-'ction applies aKo to the police in tlio town of 
Calcutta 

In Ctrl un di<lriLi>> of t<pp< r llnrnt ■ iho I> < >1 (lo^crnnirni iti i> ennfer pouc-s 
und*r lhi< ^rtiion on ^n) policc-offifc r (>«.c KetJ 1 of 1925, Sih Cl I\) sco ilso 
Reg 111 of iffTn, S 3,) 

S 55 i« indi itondcni of C' * m . 1 « _ 1 ■ ^ Cliapter 

mi) fylltiiv jn irnsl und< r h in clnrgt 

of a police-^taiion m-iy .irrcst ' a person 

who ma) nfterwards he dealt t ’ “'agistnte 

District Magistrate, Sub-dtviSional Magistr-ite or Magistrate of the first class 
under S 109 or S no * 

The operation of S 55 is spernll} ixtcndcd to th« Police of llic town of 
Calcutta IS otherwise by reason of S 1 (2) ihej would bi t\cepfed It applies 
like the rest of this Code to the Police of the town of Mndns This section 
formerly applied also to the Police in the town of Bombay but w^s "imended in 
this respect by the Citj of Bombiy Police Act, 1902, (Bom Act IV of 1902) S 2 (i) 
and Sch A 

Certain local Acts also give powers of arrest to the Police of these towns under 
circumstances similar to those set out in fhu section 

Thus in Calcctts and Madris every police officer is competent to arrc't 
Without warrant any person found between sunset and sunrise armed with an\ 
dangerous or offensive instrument whatsoever with intent to commit any criminal 
act, any teputed thief found between sunset and sunrise on board any vessel or boat, 
or lying or loitering in any ba/v, street, road, yard, thoroughfare, or other place 
who shall not give a satisfactory account of himself, any person found between 
sunset and sunrise having his face covered or otherwise disguised, with intent to 
commit any offence, any person found between stinset and sunrise in any dwelling- 


* Reg V Narayan Babaji 96001 H C R 346 S-ealsoQ Empje Amarsang 
Jetha I L R , 10 Boro , 506. » Emp. v. Nepal, I. X« R^ 35 All 407. 
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house or other building whitsoc\er, without btint* nhlc s'liiil'iclon') to account or 
his presence therein, and nf n.hirh 

Any person having in his possession, \ithouf Kw fill excuse (the proof . 
excuse shnll be on such person), any implement of hou«e brenking may b 
into custody by any police-officer without n warrant, and shah be liable, ' 

mary conviction before a Migistrate to impriMinmcot, with or 
for any term not exceeding three months— IJen ^ct of iSOO, 'lad A 

Power IS specially given to my police-officer in the town of M idras to arrest 
under certain specified circumstances (Mad Act 111 of i&SS, S 64, sec also b a-y) 

A police-officer superior in rink to ai ofiicer in charge of a police station may 
exercise the sarne powers throughout the local arci to which he is appointed, as 
may be exercised by an ofliccr within the limi*‘ of his station — S 55 * 

Every officer m th irge of i police station may arre«t or cau'c to be arrested 
all persons found wandering at large whom he has reason to believe to be lunatics, 
and shad arrest or cause to be .rresUd all persons vvhom he has r< ison to believe 
to be dangerous lunatics — Act IV of 1912 S 13 

The power given by S gj should be exercised only when the oflicer m charge 
of a police station has good reason to apprehend that serious harm will result 
before le » able to go to v Magistrate, who 1* under “a ii2 empowered lo deal 
With such a matter A person so arreshd by *hc Police should alwavs be gnen 
the option of release on suitable bad * 

This section should not be used to ditam m custody a person whom a court, 
after acquittal of an offence charged has ordered to be set at bber/y * 

The proper use of a Budmashi Rcgi ter w is di'ru»scd bv the Allahabad niifh 
Court in the case of liabii fall and D iffei v / iei(/fpiai»l Jf M T Ilorsford 
District Sii^crmteiidcHf of Pofice and Varain Sinqh Aoiunf of /llfnhabod, an 
unreported case 

Mo think It proper to state in this place the opinion whii-h la entertained 
by us, and we believe we may say also by the other leirnid Judges of the Court 
With respect to the legitimati iisi which m «> be mult by ilit, Police of Rtgistor 
No 10 which is more generally known a< the Biidniashi List I or the protection 
of the public It has been foun I neccxsary in cverv iiviliztd '?tate to eon'titute certain 
persons officers for the prevention ind dvuction of crime, and to runler tliini 
efficiertt it has af-io bion found ncces'.arv to confvr on them powers of interfering 
with the liberties of their fillow-<.it(ztn» whuh if exercised by prnare persons 
would render them liable to tivtl proceedings )( is necevs iry for the efiicicncy of 
the Eohee that they should possess inform ition of the names of persons who are 
likely to commit offences and inasmuch is chnngts must of necessity constantly 
take plac«* in the members who constitute the Police I orce it is al o necessary that 
the information above mentioned should be preserved To effect this, registers are 
ordinarily kept showing the n mtes of /Hrsons uh» have committed or who on 
strong grounds are suspected of fht rommisvio of offences Such a register 
accurately compiled and strictly preserved for the purpose for which it is designed— 
the private vise of the E<> 5 ire— miy be of groa* advantage to the public in enabling 
the Police to perform their duties effectively But if this register be a public regis 
ter, of if the persons having the custody of it allow its contents to be a matter of 
public wnversatJon we can imagine no greater engine of injustice and oppression 

“The matter recorded is not confia d to fjcls vvhich have been ascertained by 
fair and open investigation m Courts ol Justict It does, and necessarily must, 
m a great measure, consist of the results of ex parte mvesligitions made m private 
by the lolice It is and npcessjnl} must be, m great part the fruit of rumour 
and suspicion, and somtCimes it may be of malice Were it permitted that such 
a register should be kepi as a register to which the public might have access, of of 
which the entries were bruited about, the character of honest men might be blasted 

ilQfeDaulatSmgh I L R ,4 AM 45 Sees 60 

* Emp V Vfaitu LL fl..4iAlL.483 
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tiiihout redrr**, through the inttrumentnlil) of any cnemj who could gam the ear 
or cxcitc the sii<picions of the Police Very «hortI) after the establishment of this 
Court, the abu<c of this register wa<, on more linn one occasion, prominently 
brought to Its notice It had at that lime (and we fear the cmI has not e\cn yet 
been cunaR come to he regarded as a public register, and Magistrates not upfre- 
quenth pi'-cd ord rs directing the entry of a person’s name as a kind of punish- 
ment ihc Court, on the gth \ug»ist iS66, 3dJres»cd the Goaernment of these 
Proxinccs on the subject, and |>oinli-d out the probabdits and magnitude of the 
cmIs, of which we have aboae made mention, and Ihc Goiernment promptly passed 
an order that enl#l< s should only be made bt Ibe District hupcrintcndent or the 
M igistratt in his ciparita of *sup< rmlendenl of Polici and directed that the 
register shrnil 1 he omsidercd > pn'ale register and shoul I only be open to inspec- 
tion ha tfrir<r' 1 f Police In tlw prtseni rise Ind the orders of Gonriimfnt been 
f!>e\etl in 'I int as w*!l as in l< ttcr, ilihough the plunitlTs n ime might have he>.n 
unjustla n-c^rdi-d the\ would n »l hiai hcsn grt ilU damnifiid hut no sooner was 
the <ntn mad tli m it became In wn ii had bffO m ide 

Cfliiir / > If (trrrs/fj — This v\< uld l>e h\ in order in writing directing a parti- 
cular p Im-ofTicf r to irrisi i sp-rified prs* ii si uing the ufTcnie or other cause for 
which tin arrcsi is t » be mad »S 5'*) Sc ilsn S $4 (1) t"nthl\ \n endorsement 
on a copa of a aaarrint of arrist is not m ordir m aa ruing under S 56, nor is ilic 
copa of a aa arrant sullKient authiriiy to irrest ' 

515 (/) Wjicn an\ officer m tliargo of a police-station or 

_ . an} police officer iinfimg nn inycstigation under 

peh-eofficT d-puies Cliaptcr AiV requires anj officer subordinate 
tubordinif to arrest to liicii to arrcst ultfiout a ivarrant (otherwise 

Without warrant xi i , 1 ' a 

than in Ins presence) auj person \\ho may lavi- 
fully be arrested without a warrant, lie shall dcb\er to the officer 
required to make the ancst au older in w ritmg, specifying the person 
to be arrested and the ofFcncc or other cause for which the arrest is 
to be made The officer so required shall, before making the 
arrest, notify to the person to bo arrested the substance of the order 
and, if so required by such person, shall show him the order 

( 2 ) This section applies also to the police in the to^vn of 
Calcutta 

The powers und<r this s<ition form rl> onh \istcd in the officer in charge of 
n police station, hut have now by ihe Amending Act No XVIII of 1923 been given to 
every jKilice-offici r mil ing m investignticn 

An order m writing -o d Iivend to n sub nhn ite police-officer empowers him 
to make the arrest which tlic. suj>cnor jm 1 u< c fliccr is competent to make Formerly 
he was not bound, as in executing t warrant of arrest (S 80), to notify its 
substance, or, if required to do so, to show the oidcr m writing, since S 80 did not 
apply Rut It w is held to be desirable that he should do so, so as to deprive the 
person to he arrested of an excuse for resistance or obstruction on the plea of the 
exercise of Ihe right of private defence,* and the amendment made in sub-section (i) 
by S II of the Code of Criminal Procedure (Amendment) Act Will of 1923, 
now places an order in writing under this section on the same footing as a warrant 

This section is specially ipplied to the police in the town of Calcutta It 
formerly applied to the police in the town of Bombay, but was amended in that 
respect by Bom Act IV of 1902 As Jo Madras see Mod Act III of 1888 

> Q Lmp V Dalip I L R xSAII 246 

, *Q Crap V Basant Call, I 1, R . 27 Cal 3J0 <3 c ). 4 Cal W N 3x1 
also S 99 (2) Expln a Penal Co Ic. and Note to S 46, ante 
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An endorsement on < cop) ot ■> vt-irrjnt of nnest issuid b) n '''’S''*''”' 
be tegtirdcd ns nn order .n nr, ting under S ,0, nor ,s a copj of n Knrrnnt some, cm 
a\ithontv {or an arrest ‘ . i « c -ba -x 

Having regird lo Ins duties is sei out m Bm \ct Mo* J070. a 3 • >' 

cbowUidir m Bcn{,il is in otTiccr -uboidmitc to 'tn ofliar in charge ot n poiice- 
statjon, and can therefore be authorised bj him to make an arrest 


57 (i) Wlien JtRy person who in the presence of n police* 

Refusal to give name ofticer has Committed or has^ been accused 
and reside ce of Committing ft non-coguizal)lc offence refuses, 

on demand of such officer, to give his name and residence or gi'e® 
a name or residence which such officer has reason to believe to be 
false, he ma) be arrested bj such officer lu order that his name or 
residence may be ascertained 

(2) AVhen the true name and rcsideuce of such j)crson have 
been ascertained, he shah he released on his executing a bond, 
with, or without sureties, to appear before a Jlagistrate if so 
req^uired 

Provided that, if such person is not resident iii British India, 
the bond shall be secured by a surety or sureties resident m British 
India 


(3) fehould the true name and residence of such person not 
be ascertained withm twenty four hours from the time of arrest 
or should ho fail to execute the bond, or, if so required, to furnish 
sufEoient sureties, he shall forthwith be forwarded to the nearest 
Magistrate having jurisdiction 


A« IX ol {The iTKliafl ka,l\\i>> Avl) S 1^1, stmilirlj proMdes for bail 
to be taken from a person arrested for an offento under in’ll Act or a bond without 
sureties if fiis mme ind addres' ire nsirriained 

A poiice-oJTiccr cannot Nvitbout the order of 1 Magistrate of the first or second 
class hiMng jurisdiction to Ir) such ci«« or commit « for Inal or of a Presidency 
Magistrate, investigate a non cognizable case — S iSS 

The person bound o\er may deposit 1 sum of money or Gotemnient promissory 
notes to the imount required in beu of CMCudng a bond (S 513) Unless 1 surety 
be resident m British India »l v.o\ild be JUipossiWe to enforce the penalty of a bond, 
hence the 

In Upceb Burm\ U Ins been enactid that, notvwthstandmg anything in S 57 
or 5 61 (of this Code) m officer in chaige of any police station, to ,%hich this 
may be specially applied b) jfw Local Gmernment by notification in the official 
Gazette, may detain a person arrested tiilhout uirrint so Jong as under all the 
Circumstances of the case is reasonable ^Reg 1 of 1525, 5cb O V 

But when the officer of his own authority detains any such person m his 
custody fur a longer perud than ttventy four hours exclusue of the time necessary 
for the journey from the place of arrest to the Magistrate's Court, he shall state 
In the report prescribed by 5 (ol this Corfe/ Ais reason for prolonging the 
detention of the person, and where the detention extends beyond three days, he 
shall submit further reports of the reasotn therefor, as the Magistrate to whom the 
report under S 62 was submitted, may direct— Reg I of 1925. Sch Cl V proviso 
In British Baluchistan sec Reg VUl of S 7 (i)^ 


* Q Emp V tyalip, I L R , iS All 2 ^^ 


* Cabo L21 8 


Cal W.N^aay. 
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nie M-iJns Hich Court thnt i pruitf citizen has the right to arrest 
under the Common I.a\\ an\ jw*nn ns to nlioni tlicre is reasonable apprehension 
that he would commit a breach of the peace This ruling was considered in the 
following sear b\ a Full Bend of the same Court which laid down that the criminal 
law of ln<'ia In i b'an codified in the Indian Penal Ccale and the Criminal Procedure 
Coile nip former Ci>dt deals «.pei ificalh 'vith offences and states what matters 
will afford an r\cu<c or a defmre to a charge of ana offence and the Court is not 
entitled to inMihe the common 1 .w of England in such matters at all 

It was held that tn re liamai mnii Ayyar (I L R 44 Mad , gi-^) was rightly 
dcci led not on the ground of the I'nglish Common Laas on aahich the decision is 
ba««l, but <in the prnaiMons of the Indian Penal Code relating to priaate defence; 
aalifTL two jxilift ofiircrN arnstid without w irranf a person aaho was drunk and 
cmtmg di-turlnnce in a jjubl r sire« t and fonlin«I him in the police-station though 
on< of tliim 1 nea\ hi' n mu ind address and it aa is not found to what extent he 
was a d mg' r l> i tlirrs >ir tluir properia it aaa' h< Id m the same case that the 
ariT'i lining Ijct n ni id( ba ih* iMihci-siilKi rs aaiifuiut w irrant for a non-cognizable 
off( net thnr acltc n aa is prima fitete an iffinct undtr S J42 of the Indian Penal 
Ccxli un'i It w i' ju'tifni iindir tha pr ai'un' of the Codf rilaling to the right 
of pria it> d< linu i r uml r b ''i of the «.«m« Code * 

58 V j)oli(0 cillicer m.iv, for tlic purpose of arresting without 
Purau t cf cfferieis "arrant am perstn whom he is authorized 

into ether junsd c to arrcit Under this ( !>apter, pui-siie such person 
into any place m British India 

Brill'll India ni< ins dt Krriiorus and plic<« aaiihin His Alajesty’s dominions 
which ir fir the tim< bamg goaenu-d ba llis Majestj through the Governor 
(iiniril of Indii ir nrnigli m) Ooairmr ir oll<r officer subordinate to the 
(loaemor (»< 111 r il of Indi i — (itnefd riui><s \cl {\ of 1807) S 3(7) 

Till [xjw I r t ) pursui i (k r'on f >r tha |iurpO'e of arresting him w ithout warrant 
lure gia<n is Iimiti J lo n) plica in Bnlish India 

59 (/) Anv pruate person may arrest any person who 
4-,. » k- „ « in his view commits a non bailable and cog- 

Arreit by private ii«- 1 'rx-t® 

person and p oc dure m2able olTcncc, Or any proclaimed offender, 
on such arret Without imufccssary delay, shall make 

o\er any person so arrested to a police-officer, or, in the absence 
of a police officer, take such person oi cause him to be taken 
in custody to the nearest police station. 

(2) If there is reason to believe that such person comes under 
the provisions of section 54, a police officer shall re-arrest him. 

{3) If there is reason to believe that he has committed a non- 
cognizable offence, and he refuses on the demand of a police officer 
to give his name and residence, or gives a name or residence which 
such officer has reason to believe to be false, he shall be dealt wdth 
under the provisions of section 51. If there is no sufficient reason 
to believe that he has committed any offence, he shall be at once 
released. 

The amendments made in this section b) Act \\ III of 1923. S 12 amount to 


* In re Ramaswaini Ayyar, I L R 4; Vfad 91; 

• Gopal Naidu e King Ptiip , I L, R , 4O 'Uwl , 605 (T H.) 
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nothing more than redrafting A proposal in tl" Bill as introduced to 
village-officers the powers of police-officers under S 54 was rejected by the 


Legislature , , . 

The sending of a man so arrested by a private person in charge ol nis servant 
is a compliance with S 59 so as to make the man escaping from such custody 
liable to punishment ‘ 

Act X'Cl of 1923 (the Indian Merchant Shipping Act) S 101 confers powers to 
arrest deserters etc on certain persons connected with a ship with or without the 
assistance of police-officers who are bound to assist if required Numerous other 
special and local Acts also give power it arrest in certain circumstances 

A village Chowkeedar is not a Polico-ofliccr within S 59 in view of the duties 
set out in Bengal Chowlecdan I of i8j S 13* 

A person arrested under S ^9 sh »uld be forwarded from a police station 
direct to the Magistrvte having jun 1 rti n md not to the next superior officer rf 
Police ® 

No person who has been arrested by a police-officer, shall be discharged 
except on his own bond or on bail or under tte special order of a Magistrate — 
S 63 

As to the powers of a private person to arrest in areas where the Frontier 


Crimes Regulation III of 1901 is in force see S 3S (i) of that Regulation 

The ruling of the Madras High Court* th it a private citizen has the right to 
arrest under the Com non Law anj peison as 10 whom there is reasonable appro 
hens on that he would commit a breach of the peace was overruled by a rull 
Bench of the same Court’ which laid down that the provisions of the English 
Common Law toUd not be relied on but regard must be h d to the provisions «f 
the Indian Penal Code relating to private defence 01 to S 81 of that Code 

^Miere a private person has law full) arrested an offender under S 59 but made 
him ever to a chowkeedar to be taken to the police station the custody of the latter 
16 not lawful within bs 224 and 224/109 of the Penal Code inasmuch os he is not 


a police^fficer within the meaning of the term m S 59 of this Code • 

Where a private person bond fide makes an arrest under S 59 but takes the 
prisoner to the Magistrate instead of to the nearest police station he is protected 
from a charge of wrongful confinement by the provisions of S 79 of the Penal 
Code ’ 


60 A police officer making an arrest without arrant shall, 
Person arrested to wthout unnecessar> delay and subject to the 
t ffi*ce*r herein contained as to bail, take or 

in c h a r g e of police send the person arrested before a Magistrate 
*'**‘°" having junsdiction in the case, or before the 

officer in charge of a police station 

See notes to S 57 nnfe fii the 1 vv 1 1 Upper Burma and British Baliichistm 
If the offence fir which the pcrs)n Ins ^en arrested is bailable and he i* 
prepired to give bail to the polici such pers n shall be released on bail (S 406) 
If the offence IS not bailable he may be released on bail but he shall not be 
released if there appear reasonable grounds for believing that he has been guilty of 
an offence punishable with death or transportation for life (S 497) 


Q Emp V Toladu I L R n Mad 480 

• KaUi V Kalu Chowkiilar I L R 27 Cal 366 (S c ) a C W N 232 

Puma Chandra Nandy 17 Cal W N 972 (S c) I L R 41 Cal 17^ ^ 

* Ben Man Vol II p 449 para 12 ^ 

‘ InreRamasvami Ayjar I L R 44 Mad 913 

• Copal Naidu t» King Emp 1 L R 46 Mad 605 

* B^urna Chandra Kundu v Emp 1 I. R 41 Cal 17 following I L R 27 

’ Raghunath Dass v Emp 5 Pat L J , 129 
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Special coders ha\c been issued bj tie Go\ernmcnt of India regarding the exe« 
nition of a ivarranl for llie arrc<t of a Railwaj servant vvhich would probably 
appl) cquallj to an arrc«t without warrant by a pchcc ofliCcr If the person whose 
duty It IS to arTL<t, finds lltat the immediitc arrest of the Railway servant would 
occasion n«k and inronvcni<nec to the pub’ic, tin policc.onicer ‘shall male arringe* 
ments J<> prevent escape an 1 apptv t> the projur quarKr to have such servant 
rclievol, dvfirrmg arrt'l until he i» relieved ' 

61 No policc-onicor shtU detain m custody a iiorson arrested 
Ptnoa **T«st*dnot Without warrant for a longer peiiod than under 
th»i' ?w*«n'ty7:T circumstanccs of the case is reasonable, 

hours and such period slip.!! not, in absence of a 

special order of a ^lagistratc under section 1 07, exceed twenty- 
four hours exclusnc of the time ncccssar} for the journoj from the 
place of arrest to the Magistrate’s Court 

The terms of S Oi in regard to the limit of dtlcniion in custody by the police 
have been modifiul in Unin IIlimv. sec note to S 57, which is applicable also 
to S Oi 

Whtnever it appears that my investigation under this Chapter cannot be 
complitcd within the period of twenty f< iir Imiiis lived by S Ci, and there are 
grounds for b'litving that the aecuaition is will founded tlie officer in charge of 
the polKcstiliin 'hill forthwiih trin«mit to th* nt 'rest Magistrate a copy of the 
entries in the di rv heninificr pfvHnlKd rvhtmg to the ease and shall, at the 
same timr, forw irU the acru'id to such Magi'intc (S 1(7) 

riiL piriod if twenty f tr luurs is the limit of ilvtention in custody by the 
police save unJir j «iK<.nl iidir i>bt nned frtm Magistrate under S 167, when 
there IS investigili n lulj bv the p Ik< <1 (<nii i even fur twenty four hours would 
be pernii'Sible only umitr exceptional circumstances So on the appeal* of a police- 
ofiicer cumin d f wrongful unriii in nt it w s hild tint in no case is a police- 
officer yustifird in I taming i prrsin lor aiic single hour exvept on some reasonable 
ground warranted by the cirrumsi iiiies of iht cjsi. 

Tlic time for which j person !■> wrongfully confined by a police officer is 
material only for fixing the punishmi^iit for the oflence 

A pohce-oflictr, who, without arresting a person directs some of the neighbonrs 
to take charge of him, is responsible in the simv, m inner as if he had himself made 
the irri 'I the p' r<on 'o irresUd being in his Custody * so ilso the requiring the 
attendaiue of a pcr«on by letter, and tht dvpuling of two constables to accompany 
him, under the allegation that their dulKs were to prevent him from speaking to 
any one, amount to an arrest and confinement* 

The detention in custody referred in S 6i is by a police officer of the regular 
police force Uie term of detention by u village police^offietr, under Com Act Vll 
of 1S67, IS not to be included in the time allowed by S 61 * It should be noted 
that, after an arrest under S 59 by a private person, the police-officer is required to 
re arresl tlie accused, if there is rea«oniblc ground for proceeding agomst him 

Special ord'^r of a Magiatrale 

This would be passed under S 167 The term so ordered cannot exceed fifteen 
days m the whole Before a Magistrate can grant a remand to custody the 
accused must have been brought before him • To remand is to re-commit to 
custody and requires the presence of the prisoner * A police officer, who fails to 


* Gov Ini June 20 1877, Benft Pol Cir July *7 1877 Bom Bk Cir p ^ 

’ Suprosunoo Ghosaul 6 NV R Cr 88 * Q i' BeharySing. 7 W R Cr 3 

* Paran Ktisum Narasaya v Stuart a Mad HCR. iq6 

* Dom II Ct Cir, 12O0, 1869 * Shera 2 Pauj Rec ,72 * Weir 936 
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pkce an accused person before -i Magistrate ts lumself guilty of an olTence, of 
which serious notice should be taken * Every prisoner must be forwarded from a 
police station d reel to the nearest Mngistmte ha\ing jurisdiction, and must not be 
sent to the next superior olTicer of police * A remand to police custody ought to be 
granted only in cases of real necessity and when llcrc is good reason to behe\e 
that the accused can point out p operty or do something that will assist in clucidaN 
ing the case * It cannot be granted by a third class JIagistrate, or by second class 
Magistrate unless spec ally empower^ 

62 Ofiicera in charge of police station"? shall report to the 
Police to report Bistnct Magistrate, or, if ho so tlirocts, to the 

apprehenshns SubdiMsional Magistrate, the cases of all persons 

arrested, without warrant, witlun the limits of their respectiao 
stations, whether such persons ha\c been aclmitted to bailor 
otherwise 

The words or otherwise here may refer to a case in which Ihe person 
arrested has been 1 sch \rgcd »s for m tanre under S 59 

The object of this aection is that the |ikJ «.ial Bench should promptly exercise 
authority, if nec^ssan v\ th regard to all arrests by the police and it seem* to have 
been fiamcd with this lew that .-s no p“i«<i> can he rc!e iscd without the order 
of a Magistrate except on bail or recognisance it shall be the Magistrate s respon 
sibility os well as that of the jolicc if o ptrs > ilitgallj arrested remains unneces 
sarily in custody * 

63 No person nho has been arrested b} a police officer 
Oscharge of person shall be discharged e''cept on his o\v’n bond, 

apprehended or on bail, or uiidcr the special order of a Magis 

trate 


64 When an} offence is committed in tlic presence of a M.agis- 
Oflence committed witlun tlio local limits of his }unsdiction, 

in Mag I s t r a te s he may lumself arrest or order anj person to 
arrest the offender, and ma} , thereupon, subject 
to the pxoMsions herein contained as to bail, commit the offender 
to custody 


■Wuhan the local htuUs of ht3 junsdtction 

Unless the jurisdiction of n Magiatntc Ins been enpressly restricted by the 
Locnl Government, or subject to lU control b^ the District Ma^^istratc the runs 
diction ami ordinary pov.er>i of a Migistrate exterd throughout the d strict— (S 12) 
For the provisions as to bail set Chip W\I\ post 

65 Anj Magistrate maj at anj tiirio arrest or direct tie 
Atmt b, or ,n pre- arrcst, m iis preseiiCC, nitlun tie local limits 
.ror.olMas.st«tr J„g „£ person for ilhoSO 

arrest ic is competent at the tune and in tie circiimstinces to issue 
a warrant 


' Bom II C Cr Cir j, 3 
* Ben Govt Sept aj i 86 a 


• Pdnj BJe Cir p I/6 

* I anj Bk Cir , p J74 
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66 If a person in lawful custody escapes or is rescued, tlie 
Power, on esca?-, to pcrsoii from wliosc custodj he escaped or was 

runje and re aVe rcscucd Ilia} immcdiatcl} pursue and arrest 
him m an} place in British India 

A po’icc-ofl cer for the purpose of *incslin|* anj person without warrant is 
authorised to j ur<ue «u(.h person into anj plac" lO British India (S 58) and he is 
also author od to arrc«t without warrint nns person who Ins esenped from lawful 
cu'todi {*' 34 Cl X ) ^ 66 Ri\c% «im Jar powers to anj person from whose 
custodx the pcr«on nrrcxled Ins excaped or been rc^ued to pursue and arrest him 
in anx {Hre in British Ind a This x ojII applj tt an nrrest made under S 59 by 
a pnxate person 

67 TJio proM'iions of sections 47, 48 and 40 shall ippl} to 
ProT s ou of s c arrc'ts under section GO altlioiigh the person 

'.pp r ” rad" miking 1115 such irrcst is not acting unJor n 
$ ct on 65 w arrant and is not a police ofliccr haaing author 

nt} to arrest 


CHAPTCK VI 

Of Pkoce'^ses to compel Appear ince 

A — Summons 

68 {/) E\er} summons issued b} a Court under tins Code 

shall be 111 writing in duplicate, signed and 
0 m 0 suTi-nons sealed b} the presiding officer of siicli Court, 
or b} such other officer as the High Court ma} , from time to time, 
b^ rule direct 

(2) Such summons shall be served by a police officer, or, subject 
Siimmcm b/ wbom to such Tulcs AS the Local Government ma_} 

presenbe in this behalf, b} .an officer of the 
Court issuing it or other public servant 

(3) This section applies also to the Police in the toivns of 
Calcutta and Bombay 

A summons would be (0 lo mswer I > ihc accusation of an offence, (j) show 
cause agi nst some order (3) to attend as a witness or (4) to attend as a juror or 
assessor at a Sess ons trial 

1 orms of such summons arc gixcn in Schedule V 

Ss 68—74 apply to exery summons under this Code (S 93) 

In writing 

This includes print ng 1 thography photography or other mode of 
or reproducing words in a vis ble form — jCeacnd Clauses Act (X of 1897) S. • 
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In duplicate 

The reason for this is that one of the«ie duplicates should be left v.Uh the 
person on whom the summons is smed 69) or. if personal sm ice Ofmo 
made, service should be made by leaving the process %Mth an adult male 
of his family or. m a presidency to«n mih his sen ant residing lulh him fb 
or if such service cannot by the exercise of due diligence be cnected, it shouw w 
affixed to some conspicuous part o{ his hoise or liomestead The other copy snouKl 
he returned io the Court with certificate of service 


Signed 

Difficulties have insen from signature being by initials only, and U has been 
doubted whether a process bearing n Mgniturc by initials is valid The illustration 
\o S isi •'^hich deviated that it a MagidjaU being required by law lo sign a 
document signs it by mitnls only this is purely an irregularity, md does not 
\itiate the validity of the proceeding lias been omitud by /\ct Will o* 

S 148 On the ground that u w .s inappropn He It remains to be scen what 
view the Courts will take as to the effect of the omission, but it seems doubtful 
whether the law has been changed 


By whom to be aetved 

A summons is usually served by on'* of the process serving establishment ap- 
pointed under the Court lees Act (\II of iftyo) b 2t 

A fee IS charged on each summons which is fixed by rules made bj the High 
Court under Act VI of 1870 S 20, such fce> are to be loDcctcd by stamps (S !is)> 
which, when the summons is acted upon shiuW be cancelled by punching out the 
figute bead of the stamp (S 30I If ihv offence for which summons has issued is 
nun cogni/ iblt that is m offinve for which the Pohet may not arrest without 
inrrtnt (S 4 (n) of the Code) or for wrongful confincmvnt or wrongful restraint 
V hich iro cognizihle oITtnecs the Court if it convicts the accused person may 

order him to re pay such fees lo the complainant (S S46A of this Code) Such 

fees may be recovered as if they were fines wrjiosed by such Court (S 347) 

Every officer of a Court of Justice whose duty it is, as such officer, Jo execute 
any judicial process is a public servant (S 21, Penal Code) 

A summons may be served by any public servant The object of this is to 
effect the service of process more readily in matters determinable under )ocal or 
special laws, such as under the Porest Act 

Whenever a Jf/agstraA issues a oummons for the attendance of an accused 
person, he may, if he sees reason to do so, dispense with his personal attendance, 
and permit him lo appear by plcadci (S 205) 

S 57 of the Presidency Magistral s Act (l\ of 1^77) the only unrepealed 

section of that Act thus regulates the fee for a summons or warrant “ A fee of 

eight annas shall be paid for evtry summons rr vj.arcant vswed by w rresvdeitcy 
Magistrate except in tlic case of a •summons to afftnd and give evidence or to 
produce documents, in which case there shall be paid a fee ot four anoas Pro 
vided that such Magistrate may in an} case remit any such fee, if he is satisfied 
that the complainant is unable to pay 4he same and shall remit it when the 
complaint is made by a public servant m the execution of his duty 

69 (■?) rite GUrainons sltall^ if practicable, be served pei^" 

Summons hov? sonally on tlio person summoned, by delivenng 
Of tendering to liim one of the duplicates of 

the summons 


s 

for 


(2) ^\arj potson on \iIiom a summons is so sonei shall, li so 
ignature of receipt required by tho sen mg officer, sygu a receipt 
summons thcxefor OH the back of the other duplicate. 

(o) cervtce of a summons on au incorporated company or 
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otlier body corporate ma\ be cfTcctcd by ser\nng it on the secre- 
tar}, local manager or other principal officer of the corporation, 
or by registered post letter addressed to the chief officer of the 
corporation m British India In such case the service shall be 
deemed to ha\e been efTocted when the letter would arrive m 
ordinal*)* course of post 

‘ rcf«on ’ include^ Compmj or association or bodj of persons whether 
incorponicd or not — S ii, Pcnil Code As in some matters, suppression 
of a nuisincc under S 1-^3 of this Code summons maj issue against a Company, 
proMsion IS made b) S (»j (3) f»r the serxicc of such summons 

The mere shotsing of i summons is not suflicicnt sersice Either the original 
should be left or exh bitcd or dclisered or tendered * 

A refusal to gisc *1 receipt for •» summons is not an olTence under S 173, 
Penal Code * 

70 ^^^lcre the person summoned cannot by the exercise of 

•Serre* when per diligcncc bc found, tho summons maybe 

son summoned can ser\od bj IcaxTHg One of the duplicates for him 
not be found rdult male member of his family, 

or, m a prcsidencj town, with his scraant residing with him, and 
the person with wliom the summons is so left shall, if so required 
b) the seraung officer, sign a receipt therefor on the back of the 
other duplicate 

71 If serMce in tho manner mentioned in sections C9 and 
Procedure when ser cannot bj thc exciose of due diligence 

Tice cannot be effected be effected, the Serving officer shall affix one 
as before pfoTided duplicates of the summons to some 

conspicuous part of the house or homestead in which the person 
summoned ordmanlj resides , and thereupon the summons shall 
be deemed to have been duly served 

This mode of substituted sertice of summons is often too readil} resorted to 
It should be noted that it is only nhen by the exercae of due diligence ordinary 
senice cannot be made that ser\ice under S 71 can be substituted for it 


72 (1) \VheTe the peisow summoned is n the active service 

Service on servant of tho Government or of a Railway Company, 
oi Government or of thc Couit issuing the summons shall ordmanlj 
Railway Company duplicate to the head of the office in 

which such person is emplojcd, and such head shall thereupon 
cause the summons to be served in manner provided by section 
69, and shall return it to the Court under his signature with the 
endorsement required by that section 

(2) Such signature shall be evidence of due service 


* Reg V Karsanlal Danatram 3 Bom H C R , Cr 20 

* In re Bhobuneshwar Dutt I £. R , 3 Cal bai (s c ) 2 C L R So Reg v 
Kalya, 5 Bom H C R > 34 Q Emp u Knshoa Covinda Das 1 L R^ 20 Cal., 339 
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Attedticn hns been d reeled »n the note to 'J f>o to the orders of Go%emtn^t m 
regard to action of the Courts or the Police -\shcn requiring the '’^sence o» 
Railway officers from their duties An opporlunil> should be gweti to the JO^ 
superior of any such officer to pros ide tempt rarily for the performance of sue 
duties so os to a'oid inconvenience to the puWir In such matters lusting 
absence of medicil officers their convenience *houW simdarh be consulted 

Service should he made through the local head ol the office Thus^ m the 
case of 1 pohce-officer summons should be served through the District Supcrmtcn 
dent or the Assistant District Superintendent in charge of the sub division to 
which the officer may belong ' and in the case of a mMiictf subordmatc at a 
sub-division througli thL Magistrate or other cveeutivc head of the district* m 
order to enable him m communication with the Civd Surgeon to mnUe arrange 
ments lor the conduct of the medical duties ^ 

Whenever it may bi- ^ec€^^sar) to summon nn officer or soldier in miUt'^O 
employ Simmons should be sent under cover to the officer in eomroand of the 
regiment or detachment with an application for his assistance m serving 
unless there are spccnl reasons for proccvding otherwise which should be 
rtcorded * 

Summons on a medical officer should name such dale for attendance ns 
enable the officer to attend m time Whenever the attendance of a witness as ^ 
medical officer in chnrgc of a dispensary is likely to entail prolonged absence 
from duties the Court should communicate with the Cud Surgeon, «o that 
arrangements may be mid * 

Summons in the UKirto Provikces should be served — 

(а) in the case of an officer or soldier m military employment through the 

officer in commind of the corps oi detachment in which such person 
m i> be serving 

(б) in the case of a Garetted officer m the department of Lind Revenue 

and General Administration or in the Judicial Department, when 
atceodacice is required by any Court beyond the limits of the disWtct 
in which the person i? serving through the Chief SccrcUrj to 
Government 

(cj m the case of v Gnieited officer in any other department, through the 
head of that dep-irtment* 

In the evse of i person m the ictwe service of a Railway Companv, certain 
persons hav e been cpecified as head of the office- ^ 

Sub Section 2) •» 

Although the Signature of the head of the office is midence of the service, 
when servKSP has to be proved there should ht evidence of the signature 

7S a Court dositos that a surtiTnowB issued by it sbab 

Service of summons be Served at ahj place outside the local lirdits 
° , of Its jutisdiotion. It eM! oidmatily send such 

summons m duplicate to a Magistrate within the local limits 
of whose jurisdiction the person Bummoned resides or is, to be 
there senod 


A translation of the summons certified by the transmitting Magistrate should 
be sent if the language m ordinaij use m the district in which service is to be 

reqfesoericmS. “““ ’*■ “ a "‘A = 


\ 5*1 5 5**^ 9. ® Knlc Ac , 3 

Cal H Ct Rules Ac p 4 
• Panj Bk Cir p 


® Bora Bk Cir , p 142 

* All Rules Ac No 7 

* All Rules &c Mo S 

* Cal H Ct Rules &c , p 4 1 
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Cnir VI 
Secs 74 75 

I In formrdmc nn ippltcilion or summons for ihc nttendince of a 
SMtncss iT'idinfi in -i \iti%o Stntp circ slioiild be t^kcn to ci'C such 
*1 Icsfnpt on of him that he miv be easil) itlcntificd Thus, for 
instmce 1 c« dcs bis name and Ins fatlier's mnie the requisition 
should indicate bi< at;e caste and \i11age and it should be mentioned 
if his Nilhf^e IS in the nritshbourhood of ana aacll 1 nown town 
In the case of persons res dinu in the territories of His Highness the 
■Nizam the district xillagc and moIiMifa (localitj) should be mentioned 

11 Tlie pr halle time during which the witness will be detained should also 
be stated and in faing the dale wlion the appearance of a witness is 
required rcasonal !e time should be gixen so as to allow of his being 
f und an 1 » nt off 

HI When practic lie the latfo allxwed b> Goxernment orders for the ex. 
penses of witnesses (sec note to S sh) should be transmitted 
at the time of sending llie nquisii n 

!\ Bx these arrangements it is b ped that a greater degree of punctuality 
with regard to llic ittenJance «f witnesses from Native States will be 
secured It is desirable that ofl cer» should (when it is possible) 
avoil summoning such xx lines cs for the preliminary inquiry before 
the Magisiratc in cases where their evidence though necessary 
before the *tcssions Court is not indispensable for the purpose of 
commitment ^ 

74 (2) a summons issued l>> a Court is served out 

Proof of sTTies m siclc tlic locil limits of its jurisdiction, and in 
s«*r officer not ulicrc thc officer wlio 3ms served a 

present summons IS not present at thc hearing of the 

case, an affila\ut purporting to be made before a Magistrate, that 
such summons has been ser\cd and a duplicate of the summons 
purporting to be endorsed (in manner provided by section 69 or 
section 70) bj the person to Ttliom it nas delivered or tendered or 
with whom it v\as left shall be admissible m evidence, and the 
statements made therein shall be deemed to bo correct unless and 
until the contrarj is proved 

(2) The affidavit mentioned m this section may be attached 
to the duplicate of thc summons and returned to the Court 

B — ^yarranl of Arrest 

Form of warrant of this Code shall be in writing, signed by the 
arrest presiding officer, or in the case of a Bench of 

"\Iagistratcs, b> anj member of such Bench , and sliall bear the seal 
of the Court 

(2) Every such warrant shall remain m force until it is can- 
Continuanceof ccllcd by tlic Court which issued it, or until 
warrant of srres it IB eXCCUtcd 

All the provisions in tbs Chipter rel-iting to i xxornnt of nrrest its issue 


I Doiq nk Cir p lo 
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find exiicmion ipply. far as maj be to eaery warrant of arrest issued under 

A°w27rant arrest may be issued for the attendance of » f‘} 

of an offence or (2) required to show cause against an O', ^ 

attendance of a witness or U> appearance of a bound by 

to appear who does not appear [S 92 fs)] or H) for the 
person who ha« been vrquUted if any appeal his been presented ar,ainst tie 
of acquittal — (S 4'*7) 

Forms of warrants of arrest are given m Sch V' , 

Schedule 11 column 4 sets out for what offences ordinarily a wap-ant 
aircst of the accused person shall issue in the first instance S 20j (i) iiowc » 
gives a discret on to the Magistrate who may if he Ihuiks fit issue a summons ' 
summons is issued the Magistrate may dispense with the personal attendance of t 

accused and permit h m to appear by pleader — (S 203) A warrant of arrest may y 

endorsement by the Court on it direct that the person arrested ""y 
on bail The terms (f the hail should be specified on the warrant — (S 70) 
in any ease in which a Court ts empowered by this Code to issue a summons lor 
the appearance of any person other than a juror or assessor it may after recor 
ing Its reason* in writing issue a warrant for his arrest — 

(a) if either before the issue of such summons or after the issue of the 
same but before the time fixed for his appearance, the Court sees 

reason to believe that he has absconded or will not obey the sum 


mons oc 

(b) if at such time he fails to appear and the summons is proved to have 
been duly served in time to admit of his appearance m accordance 
therewith and no reasonable excuse is offered for such failure 
(S 90) 

A Magistrate can issue a warrant of arrest only for the production of the 
person arrested in his own Court He cannot issue a warrant for the arrest of 
B witness required in a Police investigation • 

A warrant for the arrest of a per«on called upon to show cause against an 
Older would not issue in every case of this description for m many cases eg an 
order under S 133 on proof of service of the notice or summons the order 
may be made absolute in his absence or in a maintenance case under S 48S an 
order may be made ex farte on evidence given bv the petitioner But where a per 
son called upon to show cause why he should not be bound over to keep the peace 
or for good behaviour does not appear on service of summons a warrant of 
arrest would issue The order could not be passed in his absence because it 
could not be enforced unless he was before the Court [See S 90 (b)] A 
warrant for the arrest of a witness would be issued under the circumstances 
stated m S 90 

The note to S 68 applies also to S 73 m regard to the warrant being in 
writing and signed by the presiding officer 

Where a warrant foa the arrest of an accused person who failed to surrender 
on the day named in his bond was signed not by the Magistrate who had cogni 
ranee of the case but by an honorary Magistrate the warrant was invalid and a 
conviction under S 353 of the Indian Ptnal Code for resistance to the censtaWe 
making the arrest was set aside * 


The arrest under a warrant duly signed; but not scnled is illegal and a con 
viction under S 225 B of th- Indian Penaf Code was set aside* 

The following observations were made by Sargent. J * on the necessity for 
sealing a warrant to ensure its validity, and certain particulars which should 
be specified therein — i- v 


» Q Emp V Jogendranath Mnkerjee 1 L R 
^34 * Jagfiat Koeri v 

* Mabaj an Sheikh t> Emp 1 L R 421^! 708 

♦ In re James Hastings 9 Bom , H C R . 13^ 
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* Hi\n(l rr^jird to ojiniin Ins been fiencnl!} entertnined bj the Judges 
in Enghnd tbit n «cnl wi» nrcessnn nt Common Lnw to the \nlidity of i 
sxTirnnt ind thit it is ctprc«*h proMded b> llie Code of Crimiml Procedure 
thit a wimnt shill he «eilrd 1 should hesitnte much before coming to the 
ronclus on tint i seil is n't rsseni il to the snliditi of i wamnt issued under 
th** Cs'd'* Xlie reison for requiring n «r»l seems to be tint the instrument to 
Tvhch It IS lUiched his nit leen ■••siied wilhoul dclibention is well of course 
IS to prose the luthent cil\ of the instrument 

• I th nl I nm l>oi nd to follow the pnniiple iniolsed in the ruling of the 

Courts of Pnglind in /fnofj rose i MtKHli s Cr Cis which is tint i 

V jmnt shill conn n i di i net md unequi'ocil intirntnn to the person thit he is 
the ind iiduil in Csurt to be ipprchended ind must surrender to the ofneors, 
ind this t K> the more espcenlK is thi form of wirnnt provided in the Code 
requires tint his nsilcnre should be inserted Tlir issuing of generil wirrints 
IS, It IS well known il egil ind tlii« though not proj erlv spoiling i gcncril 
wimnt whch meins i wirrinl to apprehend ill }>er«ons committing i pirticulir 
oficnee or cIjss of offences, is, however, of such a gcncril nature as to justify 
the Police in irrtsting in\ pirson of the nime of Jimcs Ilistings whoever he 
miv be or wherevir he miv be found the number of persons to be arrested 
under it being I miKil onlv bv the limit to the number of persons bearing tint 
name The warrant in thi* ci«e is m mv opinion fir more gencnl thin wis 
the warrant in Hoods case and I am therefore of opinion tint it is bid” 
(See however S 537 since tnieted which would remed) «uch an omission if it 
his not occasioned a failure of justice ) 

The place where the 'lagistrate signs the warrant should appear on the face 
of It * 

A warrant of arrest is not returnable Ilea summons within i rcrtain tune 
It remains in fircr until it is executed But the ofTcer to whom it is directed 
for execution should report if it cannot le executed «o lint the Migistnte miy 
consider whether this is du< to the jtrson to be irresitd hiving absconded or to 
his concealment f himself so that further acton may be til en against him 
(S 87) 

In Bomi vv the follow ng orders have been issued on this subject — 

Warrmt* of -rrest should be reiiirticd on execution or alternatively after a given 
time, eg SIX months In the latter case they should be accompanied on return 
by a police rcoort as to whether the accused has been heard of, and is likely to come 
within reach After reissue for a trrtam number of times the warrant thus 
rttumed should be put on a dormant file— in cap tal cases after seven years m 
cases subject to transportation or imprisonment for not less than seven years 
after three years, m loss important ciscs after a year In the event of informa 
tion reaching the Magistrate that the accused has been seen in the d strict and 
where he could be arrested, the warrant should be reissued by the Magistrate* 
S 57 of the Presidency Magistrilcs Act (IV of 1S77) the onl.y unrepealed 
section of that Act thus regulates the fee for a summons dr warrant '* A fee of 
eight amtas «hall bt paid for every summons of warrant issued by a Presidency 
Magistrate except in the case of a summons to attend and give evidence or to 
produce documents in which ease there shall be paid a fee of four atinas Provided 
that such Magistrate may in any rase remit any such fee if he is satisfed that 
the complainant is unable to pay the same and shall remit it when the complaint 
IS made by a public servant m the execution of his duty ’ 

76 (7) Any Court issuing a warrant for the arrest of any 

Court may direct pcrson may m its discretion direct by endorse- 
secunty to be taken ment on thc 'Warrant that, if such person exe 
cutes a bond with suflicient sureties for his attendance before f’ 


In re James Hastings g Bom H C R . 154 
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Court at a specified time and thereafter until otherwise directed by 
the Court, the officer to Tvbom the u arrant is directed snail take 
such security and shall release such person from custody. 

(2) The endorsement shall state — 

(а) the number of sureties , 

(б) the amount in which they and the person for whose 

arrest the warrant is issued, are to be respectively 
bound , and 

(c) the time at which ho is to attend before the Court. 

(5) AVhene\er security is taken under this section, the officer 
Recegnizance to be to uhom thc warrant IS directed shall forward 
forwarded bond tO tUc Court 

The form of this endor'^ment is gi\cn in Sch V, 11 Ia«t port Second 
maj be proMded bN deix«itmfi a «iim of mone> or Go^e^nn^cnt promi«*oo notes 
to the amount «peciri*‘d — (S H cannot be ci'fn the police-officer mik- 

ing thc arrest or rcreumg the pi.r«on irrcstcd mio hi» cu«U'd} nii> seirch «ueh 
person and place m safe tU'lodj all ariicles other thin nece«8ar> earing apparel 
found upon him — (S 51) 

S 9i proMdes for the i»sue of a xvamnt of arrest if the pcr<on bound o'cr 
to attend does not appear Procwdinge mas be iWo taken to enforce the bond— 

(S 5 14) 

\ mmnt for the irre«t of 1 Riil\si>-scr\int should be entrusted for execu- 
tion to some police-officer of superior gnde who shill, if he find' on proceeding 
to execute the warrant thii the immednte iircst of the RailwiS'senant would 
occasion risk or incomenicnci., make all neccs'in irnngemenis to present 
escape, md ipplj to the projier quirier to hue the iccu«ed rclioscd, deferring 
arrest until he has been relieved * 

Uhen in arrest is made under S 48 of the Indian Railwass Vet, iS'O 
(S ij-*, Act 1 \ of iS)o) of a jierson who there is reason to bcliesc, will abscond, 
or whose name and addrC'S are unknown and he refuses to give them, or, when 
given thej arc reasonablj beUeved to be incorrect, the case should be sent to the 
Magi>trate under S 170 as a cognirabV case wuhin the definition gnen in S 4 
({) of this Code, although the offence alleged against the accused is not itself 
cognizable * 

Ever) person js bound to assist a police-officer reasonabl> demanding his aid 
in the Caking of anj other person whom such ix)!icc.oflicer is authonsed to arrest 
fS 4’), and when a warrant is directed to a person other than a policc-oflicer, 
on) other person ma> aid in tne execution of such warrant, if the person to whom 
thc warrant is directed be near at band and acting in Ciccution of the warrant 

(b 43I 

Tile warrant of a Magistrate must be for attendance before himself or some 
other Magistrate It cannot be for attendance before a police-officer conducung 
an investigation* 


"When security for atteadanoe may bw taken 


The Court issuing a warrant of arrest may .at its discretion direct security 
to be taken u it does «o it must endorse this on the warrant In such ca'e 
It IS important that this should be made known to the person arrested for it 


* Bom H C Cr Cir , p 4 • Bom Gai 

* Q Emp P Jojendra Na*h Mukerjee, 1 I. R, 
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Jias 1 cM llnl »\Icrc this ». i< not nn«]t I nov\n Ins forcible rc«cue from 

"itTC^t tv as justifiable* 


Time of att<*Ddftnce 2j{c) 


TIic hp‘e of time onlv aFirts the j wir to « ficr bond and not the currency 
of the t\ arrant tvhich remains tn force until it is caccutcd or cancelled * 


77. {/) ^\ Arrant of arrest shall ordinarily bo directed to 

v/anant to s-rerai 0110 or iiiorc policc olliccrs, and, nhoii issued 
pffsof* by a Presidcniy Magistrate, shall alway s be so 

directed , but any other Court issuing suth a warrant may, if its 
immediate c\ecution is necessary and no police officer is immediate 
h a\aihblc, direct it to any other person or persons, and such 
person or persons shall e\ctntc the same 

(J) \\hcn a wampt is directed to more ofiiccrs oi persons 
Warrant to whom than oiio, It may bc cseciitcd by all, or by any 
one or more, of them 

C ire ‘h uld b I Itn thni « wirrmt is <\cciitrd by the pohcc.officcr or 
ptr n to \\h m it is dirrn d «r l\ « |N{i(c.otli ir to «lnm if Ins been endorsed 
for execution by a police.on"ic<r to sshom it is directed or endorsed {S 79), and also 
ihni It IS I rojKrls (\ lui'd tS' <«► nd So) iiluriMsc n person chnrgcd with 
obctruction or re<i tanc'' miv tc <quitud ind such pirson ms> lawfully e\er 
CISC the right of private defence sgsmst his irrest (S qo, Pen'll Code) 

f very |Mr>>on is Ixjund to 't 1 poliLc^ofTKir rcisun ibl> demanding his aid 
in the taking or preventing the escape of any person whom the police.oflicer is 
authorised to arrtvt lb 

\\hcn a wirnnt is directed t any jx-rson < ther than 'i police officer, any 
other person may aid tn the execution of such warrant if the person to whom 
such warrant is directed bc m ir at hand -ind acting m execution of the 
warrant (S 43) 

78 (7) A District Magistrate or Sub dmsional Magistrate 

Warrant may be dircct a warrant to any landholder, farmer 

directed to lard or manager of land within his district or sub 
holders, e‘c division for tlic arrcst of any escaped comict, 

proclaimed offender or person who has been accused of a non- 
bailable offence, and who has eluded pursuit 

BuvJj J^ndirOdcJV Iototpt or jji 

writing tlie receipt of the warrant, and shall execute it if the person 
for whose arrest it was issued, is in, or enters on, his land or farm 
or the land under his charge 

(3) 'When the person against whom such warrant is issued is 
arrested, he shall bo made over with the warrant to the nearest 
police officer, who shall cause liim to be taken before a Magistrate 
haMng jurisdiction in the case, unless security is taken imder sec* 
tion 76 


‘ S>ama Charan Majumdar 16 Cal W N 549 
* Ramsharan Sing 13 C-«» W N 1091 
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The person arrested shall not be subjected to more restraint than is necessorjt 
tc> prevent his escape (S S'^) 

Proolaitned Cffeoder 

S 87 provides for the issue and publication ol a proclom hion 
appearance of any person against whom a warrant of arrest has been issued wriich 
cannot he executed , u t ,..<1 

S 5-^ Cl 111 contemplates also a similar proclamation by order of the Local 
Government . 

The persons mentu ned m S 78 arc bj S 45 bound to communicate to tne 
neatest Migstratc or to the officer m chnrge of the nearest police station vvWch 
ever is the neirer any information which they may obtain regard ng the rc«oU Vo 
anv place within or the passage through the village of any one person whom 
they I now or tensombly suspect to be an escaped convict or prod iimed oRenucr 
VS 43 <k)\ 

When a warrant is directed to any person other than n policc^flicer, any 
other person may aid in the execution of such warrant if the person to whom 
the warrant may be directed iv near at hand nnd acting in execution o! Vne 
Warrant (S 431 

Wilful neglect on the pirt of nny of the persons mentioned m S 78 to execute 
the warrant d rected to him is punishable under S 1S7 Pen-il Code 

79 A wamnt directed to nny police officer ma^ also 
Wfarrant di ccud to e'^ecuted by awj other police officer 4vliose na^ae 

poiceofa'^er IS endorsed upon the warrant by the officer to 

whom it 18 directed or endorsed 

Core should be taken that the warrant under execution is properly endorsed 
to the pohcewjfficer executing u that ihe person so endorsing it has lUthority 
in the terms 0/ that warrant or it* endorsement "ind that the person to whom 
It IS endorsed for execution i» a police-officer An arrest made by a person who 
IS nit a police officer and to whom the warrant was neither directed nor endorsed 
by proper authority is not a hwful arrest ' 

if the endorsement is m «Jc by tnitnis proved or identified as having been 
made bv the proper person, the proceedings are not invalid * See S 537 

80 The police officer or other person executing a u arrant 

Notificit of sjb of arrest shall notify the substance thereof 

stance of warrant to the person to be arrested, and, if so reqiured, 

shall show him the warrant 

S 80 did not apply to an arrest made by a police-ofhcer on an order m writ 
ing under 8 5^ so as to make 1 obligatory that before arrest such police^fficer 
should notify to the person to be arrested the substance thereof * But this has 
been altered by the amendment of S 56 

ff however m executing a warrant of arrest the police-officer fails to act 
as directed by S 80 the arrest is illegal and resistance to arrest is not punishable,* 
so ako where amst is made by m officer who hns not vvith him the warrmt 
of arrest * But the person resisting has no right of private defence against any 

‘ Dur„a Jemadar v Q Emp I L R *7 Cal 457 fs c 1 4 Cal \V N Bn 
Dufgv Tewari t< Rahman 4 cal W N 8, See also Q tmp v paip I I, R , tS 
AH ‘ Abdul Sikdirv Malhu S ne 5 Cal W N , 447 

» llasawtLah i L R 37 Cal vo {s c)4Cal \V ly 

* 54frt cAantfra Rai p Jodu, 1 L R 46 Cal 748,(3 cljCal W N 741 

• Codd p Cabc i Ex D 35*, Eiap v Afflar Nath I L R, xAlI.viS.Q 
Emp V Dalip, 1 L R i8 All , 346 
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act ch t!v<^ not mvimbU ciuv* the ipprehcn^ion of dcntli or of grievous 
hurt if d nt or Ttl< mpt xl to It time b\ » police ofliccr. or b) his direction, acting 
in g loil filth un f r o ! >ur of hi« office though such ict or direction maj not be 
« ncth justifiiH'’ bv h» — Pemt Co<l« ‘s tr) 

OmisMin on llu pirt of nn oflicir executing n wnrnnt to explain to the 
aeru'fd the pirticulirs «f the \\ imni xftir showing him the w irrant does not 
invi'iditi th'* arrest 

\\h«re a const ihle rxecxiting a w urant of arrest showed the warrant to the 
aa-usixf and infi mird him that ht would tikt bail, if it was offered, and the 
accused asst nod that no warrant had been issued against him, and the constable 
ihercupm lock him into cu»lod\, it was held ihit iht terms of S feo had been 
‘ulstantiallv compl cd with * 

81. Tito police officer or other person executing a variant 
Person arrested to ffprest shall (subjCCt tO tllC prOMSIons of 

be brought bifore ftection 7 C US to socunt} } V itliout Unnecessary 
Court Without delay (Iclaj bring tlic pctson arrested before the Court 
before uhich he is requirctl li) hv to produce such person 

Lnd r no circumst met s should diiiniion in cuiiodj b) the Polirt. exceed a 
ling'r iHDjd than und«'r all th c ircumsj mci s of the case is reasonable, nnd this 
shall not fxcc-x] tw'ntv four h mrs (xdusne of (he time lucessar) for the journey 
fri m th» pi le of irn i it ih ^lag|s^ru^ s Court (Ss («) 6i and 167) — Sec note 
lo S (m 

Th rustod) of I cliottKMdjr sm|>lo\«d bv i Pob‘‘c oflicer cxicutmg a warrant 
of arifst IS liwfu! iuskkI) * 

82 A warrant of arrest may be executed at any place in 
Where wjrrant miy British India 
be executed 

If It 18 desiriJ to arrest a ptrson out of Dntish India and in a Native State, 
the matter should Lt dt jIt with under ihe Indian Extradition Act fAct \V of 1903) 

TIk I ugitivc Offenders Act iMfi 44 and 45 \ ict , c 69 which has been 
exicndid to Pniish Indii provides fuij the arrest of persons accused of an offence 
committed m one part of the llntish dominioos who may be found in another 
part 

When the alleged vjffencc was committed \n British India and the accused 
was arrested under a warrant issued b> a Magistrate in British India while in a 
Foreign Stite it vv is hold by the Judiciil Committee of the Privy Council that his 
arrest was illegal and that when he petitioned for a cancellation of the warrant 
and to be released, he should have been released instead of being subjected to 
Criminal Procedure * But if he had been found in British territory (see S 188 
post,) he could have been tried and convicted without regard to the legality cf 
his arrest * 

Every process should be written in the language m ordinary use in the district 
in which the Magistrate’s Court is held, that is m the language in which proceed 
ings of the several Courts arc conducted But where the process is sent for 
execution to the Magistrate of another district in the some province, or in a 
different province where a different language is in ordinary use, the process 


* Dankey Behary Sms p King Emn 3 Pat L-J 403 

* Manik Pan 6 Cal W N , 337 

* Muhammad Yusufuddin v Q Emp, I I R, 25 Cal, 20, (S c)2CaI W N 
i,L R , 24 Ind App,i37 

* Emp V Vinayak Damodar Sarvakar I L R , 35 Bom 225 Sec Emp 0 

Maganlal, I L R 6 Bom 662 jQ p Lopes 27 L J SI C 48 , Q v ^clsonBnd Bran 
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The person arrested slinll not be subjected to more restraint than is necessary 
to present his escape (S 50) 


Pi oeJaimod Offender 

S S7 protides far the issue and publication of a proclamation for the 
appearance of any person against whom a warrant of arrest has been issued which 
cannot be executed 

Goi^nmtn^' **' contemplates also a similar proclamation by order of the Local 

"'s' 78 arc b> S « bound to commun.catc to the 

,<* ”“8i»rate or to the offiicr m ebarfic of tl,c neercst police rtation, rsbich 
nil aearer any mform-ition nhicb they may obtriit regarding the resort to 
Zv '’■‘""8' "’"‘“e" '''lase. of an) one person y.hom 

[S to (b)]°" “‘P"' a" ascaped eons let or proclaimed offender 

othe^'neZ^ ^°Z"Ii ” person other than a policc^fficer, any 

the ts Sam m e Z of rath ssarrant it the person to whom 

ototmt "s "yf ■“ ■'"‘f aetmg m iteciition of the 

the svtrnnt*'di*rectod" .f*flPort of any of the persons mentioned in S 7S to eaccule 
me ssarrant directed to him is punishable under <; ,Sj, Penal Code 

79 A Wsarrant directed to any police officer may also be 
bj any other police officer whoso name 
rsdinrvs it 1 s i'’ endorsed upon the warrant by the officer to 

whom It is directed or endorsed 

to the^pohcZfficer IsienZe* ‘ff®, "orrant under eaecution is properly endorsed 
in the wrms of th^t “* * person so endorsing it has authority 

is nit a oohee officer and”? P°’'“-officer An arrest made by a person who 
by propcf authority ,s not °a lawful 'wre')”"”"' 

mside bv the^propt^nerson imiiMs proied or identified os haiing been 

tne prop-r person the proceedings are not invalid * See S 537 

Not^^t officer or other t)erson o-^ecuting a ttarrant 

stance of warrant sib of arrest shall notify the substance thereof 
shall show him the warrliit arrested, and. if so required, 

mg under ? 5^*50^35^ 4° a police-officer on an order m writ- 

should notify to the nerson irw^iw. °^**S®*ory that before arrest such police-officer 

been altered^ the 

asdirecteTbyS‘so%f'ear«st police-officer fails to act 

so also vshcre an arr^t "distance to arrest is not punishable,* 

ufuc^s^^B^ps ^u^ ce.rst.„VLfnu-!:? ^f Xlt: tf.Z" 

Emp ^'oalip.I^L Nathf I^i, 'L” Alt' 31B . Q 
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act whicli doc«> ml ciu^o Ihc -ipprchcn^ion of deitb or of grievous 

hurt if d no or uttmplfKl to be dt no bv t police officer or b) his direction, acting 
m g >ixS filth un Jer col ur of his office though Mich act or direction mi) not be 
sinct'v juMifiiMc b\ law — Pcml Cod< ^ ff) 

OmM'»>n <n the pirl of an officer txictiting a warrint to explain to the 
imi'-rd ihr partini’irs <f the warnni ifUr showing him the warrant docs not 
inii'iditf ih'’ arrest 

When a constable rxectiting a w imnt of arrest showed the warrant to the 
acni-ctl ind informed him that ht would take bul if it was offered and the 
accused a'S(ned that no warrant Ind been issued against him, and the constable 
therru[*)n Iwk him into custodv, it was held th it the terms of S So had been 
substantial!) complied with * 

81 The police ofiiccr or other person executing a warrant 

Person erffsted to firrcst sliflll (subjCCt tO the prOMSlOHS of 
be brought btfore scction 7 G AS to sccunt} ) Without Unnecessary 
Courtwiihout delay delaj bring tlic pcrson arrested before the Court 
before which lie is required b) law to produce such person 

Lnd r no cirt um'tanu s should dileniion in custod) b) the Police exceed a 
linger jxrijd than und r ill th circumsl mess of the cise is reasonable, and this 
shall not « xrr*xl tw«ntv four hours rxilU'ive of the time ntecssar) for the jourtie) 
from th< pi (0 of irri't tt ih* '! igistriu s <.<urt (Ss (>o 6i and ifi?) — See note 
to h 6 1 

Thf rustidv of i rlKwlredir implovtd b) i PoIkc officer executing a warrant 
of anr.i IS liwful ty*tod) * 

82 A warrant of arrest may be executed at any place* in 
Where warrant may British India 

be executed 

If It IS desired to arrest a person out of British India and in a Native State, 
the matter should be dealt with under the Indian Extradition Act (Act XV of 1903) 

The fugitive 0 /Iende,rs' Act 18S1, -n and 45 Vicl , e 69 which has been 
extended to nritish India provides foij the arrest of persons accused of an offence 
commuted in one part of the British dominions who may be found in another 
part 

When the alleged offence was committee! m British India, and the accused 
was arrested under a warrant issued by a Magistrate in British India while in a 
I orcign State it was held by the Judict il Committee of the Privy Council that his 
arrest was illegd, and tint when he petitioned for a cancellation of the warrant 
and to be released, he should have been released instead of being subjected to 
Criminal Procedure ® But if he had been found in British territory (see S 188 
post,) he could have been tried and convicted without regard to the legality cf 
his arrest * 

Every process should be written in the language in ordinary use m the district 
in vvhich the Magistrate’s Court Is held, that >s, m the language in which proceed 
mgs of the several Courts are conducted But where the process is sent for 
execution to the Magistrate of another district m the same province, or m a 
different province w'hcrc a different language is in ordinary use, the process 


‘ Bankey Behary Smg t> King Emp 3 Pat L_ I , 403 

* Manik Pan 6 Cal W N , 337 

* Muhammad Yusufuddin ti Q EiDp , I I R, asCal.So, (S c } a Cal 'V N 
I,L R , 24 Ind App,i37 

* Emp V Vmayak Damodar Sarvakar, I L R , 35 Bom 225 See Emp v 
Llaganlal, I L R 6 Bom O62 j Q v Lopes 27 L J M C 48 , Q e >elson and Brand 
3T L R 344 
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should be im-iriably nccompinied by a tnn<ihtion certified by the trin<:mitting 
offeer to be correct into such other Hnguage or into Lnghsh In such i ! 

the process should be accompmicd by n letter in English requesting its execution 

83 (^) When a warrant is to be executed outside the local 

Warrant forwarded boiltS of the JUnsdlctlOU of tllC Court ISSUing 
for exMution oauide the satuo such Coutt may, instead of directing 
jurisdiction such Warrant to a police officer, forward the 

same by post oi otherwse to am jVIagistrate or District 
Superintendent of Police or the Commissionci of Pobce m ^ 
presidency town within the local limits of whose jurisdiction it 
IS to be executed 

(2) The Magistrate or District Superintendent oi Commissioner 
to whom such warrant is so forwarded shall endorse his name 
thereon, and if practicable cause it to be executed in manner 
hereinbefore provided within the local limits of his jurisdiction 

In Bombaj sub section (j) has been ropciled so fir as i( rel^tes to the police 
in the to\\n of Bombij by Born Act IV of ijo2 S 2 (.j) 

Ss 83 nd 84 relate to the execution of x wair nt of arrest out of the local 
jurisdiction of the Migistnte issuinj, it but within British India 

The endorsement under S 83 (2) would be a direction to some pohee-ofiicer 
to execute the warrant so x» to authorise his acti >n 

To obtain the arrest at Aden of a person who has proceeded there by scOi 
the appUcojlion should be made ordinarily to the Local Government or, in cmer 
gent cases direct to the Government of Bombay * and similarly elsewhere* 

For the procedure to be followed for the purpose of securing the attendance 
of prisoners and obtaining their evidence see the Prisoners Act 111 of JQOO 
Part IX 

S 83 applies to a warrant issued under Act Mil of 1859 (Breaches of 
Contract by Artificers Ic) as there are no words in it limiting its operation to 
warrants issued under the Code * But this Act will be repealed from ist Apnl 
1926 (See Act 111 of 1923) 

84 (2) Wlien a warrant directed to a police officer is to be 

w.„.ni directed to executed bejond the local limits of the jurisdic- 
police officer for exe tioii OI tuc Oouit issuing tho samc, he shall 
dteiten ordinaidy tahe it tor endorsement either to a 

Magistrate or to a police officer not below the 
rank of an officer in charge of a station, ivithm the local limits 
of whose jurisdiction the warrant is to be executed 

(2) Such Magistrate or police officer shall endorse his name 
thereon, and such endorsement shall bo sufficient authority to the 
police officer to whom the warrant la diiccted to execute tho same 


I Cal H Ct Hul&a &c pp 3 4 Sec also Bom Bk Cir p 10 All Rules & 
No 
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within sucii linnt'*, and thr local Police shall, if so required, assist 
such ofiicer in executing such warrant 

(<J) '\Mione\er there is reason to helic\c that the delay occa- 
sioned In oht'ininc the endorsoment of the Jla^istrate or police- 
officer within tlio hn d limits of whose jurisdiction the warr^’iit 
is to Imj excented will present such execution the police officer 
to whom it IS directeil max execute the same without such endorse- 
ment m am pi ice hex and the local limits of the jurisdiction of the 
Court xxhich I'-sucd it 

(-/) Tliis section applies iiKo to the Police in the town of 
Calcutta 

Tile applinti n «f lhi< «rftion tf> llie pol ce m tlic lo«n of Rombny was 
n-m rt t-U Ijj Horn \rt IN «f i«k>’ S juI seS >7 of tint \ii 

A iKjl fr-offn r miN for tin purix m of irrosting without wirnnt any person 
iTi he IS ^uth ri*^ I > 'irrr*! iin<i<r ( Inj Kr X of this Code pursue such person 
into nnj i ho m Und'h Ind i — (S 5V) |f the polcc-ofTccr is ncting in execution 
of a wamm of arrt«l he arrest out of the locil jurisdiction of the Court 
'which issufxl th>* WTmnt on hi< own rrsponsilnlitj tnd without the authority by 
end i&irnrnt on such w-irnnt of t XInt.istntc hxMng locil jurisdiction provided 
it IS nppr<l rnd-d that tite dch) to o1 lx n such endorsement will prevent execution 
of the wamnt Hus is howcvir s«lj«xtto^ b tint i> that the arrtst must be 
mad in nriiivh Indn 

85 ^^^lcu a warrant of arrest is executed outside the dis 

Procjdufe on arrest whicli it wasissued tho person arrested 

of person sganstv him shall uiilcss the Court xxliich issucd the warrant 
vrattant iMued jg twcnt> iiiilcs of tlic place of anest, or 

IS neater than tlic Magistrate or District feupeiintondent of Police 
or the Commissioner of Police m a prcsidcncj town within the local 
limits of xsliosc jurisdiction the arrest xvas made, or unless security 
IS taken under section 7<» he txken before such Magistrate or Com- 
missioner or District Supormtendent 

In Pomba) Ss S3 find bf vo fir «s the*} rrlalc to the police m the lovvn of 
Bombaj, line fun rep xlcil b) \om Act I\ of ijo S 2(1) See Ss 90 ^nd 09 
of thxt Act 

86 (^) »Such Magistrate or District Superintendent or Com- 
Proeedure byMagis missionfer shall, if the petsou arrested appears 

trate before whom per to be the pcTson intended the Court xvhich 
sonarrested IS brought j^sued thc xvarraot, dircct his removal m custody 
to such Court , 

Provided that, if the oilencc is bailable, and such person is 
ready and xxillmg to give b^il to the satisfaction of such Jtagis- 
trate, District fcupermtendent or Commissioner, or a direction 
has been endorsed under section 76 on the warrant and such person 
13 ready and willing to gixe the secuntj required b) such direc- 
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tion, the Magistrate District Superintendent or Commissionei 
shall take such bail or security, as the case may be, and forv,ard 
the bond to the Court u Inch issued the u arrant 

(2) Nothing in this section shall be deemed to prevent a pohco 
ofRcer from talaiig secunt) under section 76 

As to Bombay See nott- to S 85 


C — Proclamation and AUachnent. 

87 (i) If an) Court has reason to bebe\e (^\hethe^ after 

ProciaraatioT £q taking e\ idencc or not) that any person against 

person a scondirg ^\hom a uarraut has been issued by it has 
aoscondea or is concealing himself so that such ivarrant cannot 
bo executed, such Court ina% publish a nritten proclamation 
requiring him to appear at a specified place and at a specified time 
not less than thirty dajs from the date of publishing such procla- 
(2) The proclamation shall be published as follows — 

(а) it shall be publicly read m some conspicuous place of 

the tonn or \nllage in nhich such person orinarily 
resides , 

(б) it shall be affixed to some conspicuous part of the house 

or homestead m which such peison ordinanl) resides 
or to sort’o conspicuous place of such town or viDcge , 
and 


(c) a copy thweof shall be affixed to some conspicuous part 
of the Court house 

matim! Court issuing tho proola- 

Z P‘-»''<‘«'ation was dulj publislicd 

ments of / conclusive evidence that the rcgiiire- 

damation c M “"•Pl‘c<l with and that the pro- 

clamation was published on such day 

ol -in accused^ per”o^^^d of a UoclPImtion for the appeonnee 

of th( complete appearance must be from the date 

in\ nUa in repird to am Jaifi/rw » procfim'ifion, otherwise the proclamation is 
If the person compliance therewith ‘ 

IS not liable to panishment i/n£ s Pe^^i *" proclamation 

lor abscondinfj or i-onccalmg hlmsrffs Code* But he may be punished 

pnlliin a ?«iSed'°Unie'‘'ii'M'leM’?h3„“^h^''2' “ speciBed place odd 

Itoa thirty da ys from the date of pabl, cation, must 

* Q Cmp 0 Subbaravar. I L 1? . ' ’ 

, ft ® ‘ "lesh Chondcr Chose 5 w K, 

■M.d.p„s,Sn..va„A„ ? I lV', ttaO 
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b« pul or ^ vnl^f^r ^ i< ioxiIm!, nml confer*: no ri^jhl on tlie purchaser, 

and ihe ^l <<-r>ndrr i< rnt tlrtj to r«'Ct>\rr ilir pnojK r^^ t)\ t «uit in the Ci\il Court 
Inimdmf; pirrIn'-<-r< nn Ixniml I* « iho the onlin tr\ prmiition of nsccrtnining 
wh'-lh'-r Ih*’ Migiitmti his i^si,,-,! i smi mrrtl un«h r S 5; jj) tint the prochma- 
lion (lult piiMishs} ind in tin of sutJi slai.mint proof tint it was 

not du’\ pi li’ish'sl rmt li' likin' 

In ronni-iii n mill v, K- s is most mtiKirl int for, unless iciion «s tilcen 
un l-'r It ii m n h ipix n th i l»v I is « » ulini* im si jiu cmiIi m c igiinst the icciiscj 

mil !«* lri«i *. ,i.« •nil! s 1 \| i},istriti i < \ in>in< in I nrinl tin di position of 

nitnrsse. if it is piir i ih it in irtiisnl pers n his ilisiinded ind Jhere is no 
tmtnednif pisjvit f irr< stmij him ind it ilso prniilis tint if ifler the nrrest 
of suih jx rsi n tin dicin' ni is <] 1 «r in ip ihl< of going iiidmie or his attend 

“net- nnn i I p*-i<'urisl mth iit n ini uni of <1 In i\p<nse or inconienicncc 
sihich undir ih i in tinul in«t s f thi « i«« would Ij« unn i*iin ihle his deposition 

SCI n-mn|etl ni i\ Ik- f.nin in iMdenct ig iinsi liini on the inquin into or the trnl 

f(' the ti'Jinri f T whirh he is rhirged 

S3 (/) The Tourt tssiim" a proclamation under section 87 
Attachment of pro attachment of any 

p**tT of pfsoT abt- propertv movcahlc or immo\ cable, or both, 
iiolonffing to the proclaimed person 

(2) Such order sliall authorise tlie attaejiment of any property 
belonging to such person within the district in which it is made ; 
and It sliall authorise the attachment of anv proportv belonging 
“to such person without such district when endorsed hy the District 
Jlagistrate or Chief Presidency Magistrate within w hose district 
such property is situate 

(5) If tlie property ordered to be attaelied is a debt or other 
moveable property, the attachment muler this section sliall be 
made — 

(a) by seizure , or 

{b) by tlie appointment of a receiver , or 
(c) by an order m writing prohibiting the delivery of such 
property to the proclaimed person or to any one on 
his Ijehalf ; or 

{d) by all or any two of such methods, as the Court thinks 
fit. 

(4) If the property ordered to be attached is immoveable, 
the attachment under this section shall, in the case of land paying 
revenue to Government, be made through the Collecter of the 
district in which the land is situate and m all other cases — 

(c) by taking possession ; or 
(/) by the appointment of a receiver ; or 
(g) by an order m writing proliibiting the payment of rent 
or delivery of property to the proclaimed person or 
to any one on his behalf ; or 

* Mian Jan P AMuI, I L R , 27 All 572 , 
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(^) bv all or anv two of *:ucli metbodi as tbs Court tb mk s 
fit 

(5) If tbe propertv ordered to be attached consists of bve 
stocb or la of a pen_bable nature tbe Court mav, if it tbmks it 
erp^dif^nt order immediate «ale tbereof and in «ucb ca'^e the pro 
ce^da of the «al»^ «ball abide the order of the Court 

{fi) Tbe powers dutie and liabilities of a receiver appomt 
ed under this section "ball be tbe same as tbo«e of a receiver appomt 
ed under Chapter XXXVI of the Code of Civil Procedure 

(6-1) If anv claim is preferred to or objection made to 
tbe attachment of am propertv attached under tbi*! section witbm 
SIX months from tbe date of such attachment bv anv person other 
than the proclaimed person on the ground that the claimant or 
objector has an mtere t in such propertv and that such interest 
13 not liable to attachment under t^s section the claim or objection 
shall be mquired into and mav be allowed or ch^dlowed m whole or 
in part 

Provided that anv claim preferred or objection made within 
the penod allowed bt this sub section nla^ m iho event of the 
death of the claimant or objector be continued b\ lus legal represen- 
tative 

ifiB) Claims or objections under Mibscetum (6 1) mav be 
preferred or made m the Court b\ whuh tl e ordir of ittachment 
is issued or if the claim or objection is in n cot of propertv attach 
ed under an order endorsed b\ a Distrut Mi cistrate or Chief Pie 
sidencj ilasistrate m accordance nith the proMsions of ‘^ub 
«ection (2) m the Court of ^^ucli Mipatrnte 

(GC) Eserv such claim or objection shall le inquired into 
by the Court in which it is preferred or made 

Pro\uded that if it is preferred or made in the Court of a Dis 
tnet Magistrate or Chief Presidency Magi<5trate such Magistrate 
mav make it oa er for disposal to ana Magistrate of the fir^t or second 
class or to ana Presidencv Magistrate as the case luaa be, subordi 
nate to him 

(6D) \nv person avhose claim or objection has been dis 
allowed m whole or m part ba an order under sub ^section (OA) 
mav, anthin a penod of one vear from the date of such order, msti 
tute a suit to establish the nght which he claims in respect of the 
propertj m dispute , but subject to the result of such smt, if anv, 
the order shall be conclusiae 

(6E) If the proclaimed person appears aaithin the time speci 
fiecl m the proclamation the Court shall make an order releasing 
the property from the attachment 
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(7) Iftlipproclnimcd fcr^onclocs not appear vithm the time 
specified in tlic proclamation, the proport\ under attachment 
shall le at the di«5po‘^al of Govenimcnt , hut it shall not be sold 
until the evpiratinn of “^iv months from the date of the attacli- 
m-'nt and until ain chim preferred or objection m^do under 
sub section (CJ) has been disposed of under that sub section, 
unless it is subject to speeds and natural deca}, or the Court con 
siders that the sale vould be for the benefit of the owner, in either 
of winch cases the Court ina\ cause it to be sold whenever it thinks 
fit. 

Tlie introduce! nficr «ub section (6) hj do«n for the first time 

a d^finjlp prorrdurc for the guidincr of ihc Courts in dnling with clums or 
ciljmion« «n iT«ppet of prrfwrtv ilt irhcd under the section Sc'onl rulings of 
the Courts inhcuing ihr procrtluro to Im* followed ind discussing whether proceed 
ings in objPTt n ire jud ml proceedings or not now become obsolete A 
proMsion on the lines of the pronso to rule 5^(1) Onler \\I Code of Cml Proce 
dure. if)oS wTs embodied in the imendmg biM is introduced but wns sfruch out 
bs the (.egiststure 

VVhere the Court 1 ns simultnneouslj issued i pr chmition under S S7 and 
an Tttichment under S.S the prochm-ition should be published nt the place 
bifort ittichnunt is mud • 

**ee *»ch V (6) for form of on order of altncliineni under this section 
\ strict mmplnnct with nil the fomnlities retjuirrd b) S 87 for the miUing 
of a prochnntion i» ncccssirj m order to legnlise n sik S 537 will not cure 
anj omission An order refusing to restore the properi> to i person not legally 
prnchimed wns thcrefurs *et nsije * |lut c< ntrn it Ins been held th it S 89 
presides no fscilil) for contesting the Icgaht) of n proclimTiion When the pro 
pert) had been but possession still remained with the nbscondcr the High 
Court in rcMsion could not consider the title of the purclnser the property hiving 
tested in him, although m some respects, the proclamition may not have been in 
strict iccordance with 1 iw The pirtiss must look elsewhere for their legal 
rtmedies* if under S 405 such person has the right of ppcal, it is difficult t> 
understand whj he cinnot also ippl> for resision of such an order 

Resistance to an ittachment of property on the ground that the property 
ittached is not the property of be ibsconder is unhwful as here is no right of 
pri\ate defence of properlt igiinst the ucl of the |>o!ice-onicer acting m good fiitti 
under colour of his ofTicc esen supposing tint the onler of attachment made nny 
not have been lawfully mode* 

For the reference in sub section (6) to Chap XXXVI of the Code of Civil 
Procedure now read Order XL of the First Schedule of the Code of Civil P-oce- 
dure, 190B ^General Clauses Act 1B97 b 8) 


89 If, Within two jeais from tlio date of the attachment, 
Rfstoratioi of at aiij person wlioac piopcrty is or has been at 
taehed prope »7 tlig disposal ot Government, under sub- 

section { 7 ) of section 88, appears voluntarily oi is apprehended 
and brought before tlic Court by vilioso oidei the property was 
attached, or the Court to vtliich such Court is subordinate, and 


"o (s c ) I L n , 39 Cal ,417 
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to the satisfaction of such Court that he thtl not abscoTtil 
conceal Inni^-' It foi the purpose of a^oulin" execution of the 
wairant. and that he had not such notice of ttie prociamation 
to enable him to attend witliin the tune Rjiccificd thcrun, sech 
ptopert-s 01 it tilt same lias tiecn t>old» the net proceeds of the 
■s^xlc, 01. it vait onl^ tliertof lias bieii soUl, tlie net juocecds of the 
sale and the lesidne of tlic piopeit3, shall, aftci satisfying there* 
out all costs incuiied in consequence of the attachment, be detv 
veicd t() him 


A. pcison whose ppliLfUion under s 89 for the dehvcrj of property or the 
proceeds of tb» sale thtreof h'is been refused has the- right of oppi-il 10 the Court 
to winch m appenl ordinarily 1 es. — (S ^Oj) 


The fnilurc to ippenr within the iimr epccifictl irt the proclamation will pVfe 
the propeity ittachcd it the disposal of Oovefnment— f S 8h Ulj An oppjrttwwty 
IS howoscr given bj S h j yn the appear ince, cither solunlmly or under arrest, of 
the person pr chimed for I im to pro\c to the satisfaction of the Court that V« 
not ib^cond or conceal himstlf for the purpose of -woiding isectHion of the warrint, 
ot tint He had not vu<h notice of tic procinmilion ns to tnihlc him to nUepd 
withni the time specified tlurem he should be asked on thc.c jxiinis \n otn » 
to tlo 80 Ihs been ! old to \tti te the proi codings «ub cqucntlt taken and the 
Was set aside ' ^ 

I orincrlji it w is held that whtn a Magistrate refused to enquire into a claim 
pteferred b> a third p irtj hn, order was not open to revivion ind the remedy Wr* 
oi Ci\if amt nut the law now m jKcn special proMsion for Jhe consideration il 
a claim tnadc by any person other than the proclaimed offender, the claim, hoxeeveTj 
must 00 Daseu on the ground that the claimant has -m interest in the attaehed 
property, and thu such mtenst is not liable to attachment Sale under sut* 
section f'/ of S must be postponed until the claim has been disposed of 

Ihe amendments made m b Ss by Act Will of lo’j do not deal wuVi tf* 
question as to ttie rigfii to institute pioteedings m i Civil or Criminal Court on 
,‘ Vn/ ® pr^udmgi, have teen irregular The suit contemplated \>n 
establish thc fact that the plaintiff has an interert 
ui t^e aUached proptru, md that that interest is not liable to attachment und.r 

!r been regularly conducted no CjmI Suit will He on 

rilirf f ’ 'Nb^-ther therv is any remedy in the Criminal 

S.r^rf/5 / ‘ proceedings have been irregular is doubtful as m 

reported cases* are conflicting (Sec note to J, kS) The nterc absence of a person 
of rm * fiaed in tht jrochmation put Jus property ‘ 

?. r/ f appearance within two JeafS 

.f nr ^ .ft/ r the ittachmcnt to prove to the satisfaction of the Court that 1 e 
n t n ^ ^ ^7 Mhere after such property had *0 com'' 

a^sL between a ourchaser m the 
of fh, CovnnS nt vv "'*5 held that the right 

‘r r btlo obtained from Govern 

the M.Cisirato lint h nt Proprietor appeared and satisfied 

Je Magistrate that his abseme wns.duc to no fmu of his own he could, under 
S g^) ucover onfy the nett proceeds of the sale and not the property itself* 


* Show lyal “.ingl v Cnban 6" i? r-.- - 

* Caumtoo Koj 7 \\ R Ct 
cliftil Ust I L Iv / \1J 4R, Q 

* li '1 heorce hinvh i «, ,vt "^£ 
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•CoUmAbedv Toolsecnm 1 tR ©Cal 86t.{SC)ijC LR,4 i: 


ro 

Coii/rn AUlullah i Jitu I 1 R 


CR*r M 
'tc* "I 


rnorr‘?‘cr^ to coMPn, ArrFAnANcE. 


si 


I). — Oihrr little^ rnjartlniq Processes 
00 A Conn iin\. in .iin c'i«e in ulnHi it is cmpo^\ered 
1 i-e o' »rirr«-t ,1 Co<lr (o isMic a Munnioii'i for the 

ijej of Of n tddtion ai)iHinn<r Ilf iii\ iKr‘.on otiicr tlian a iiiror 

tr «un-»3-t ' ' * 

«»r iwvsnr, i‘‘Mu*, nfttr recording its reasons m 
''riling, .1 warnnt for Iik arrc'^t- 

(fll if. iilhir Ixfon tlx i-mic of such summons or after 
tijc issue of the sunt luit before the time fned for 
hiH apjicirinpc, ihi Court spic reason to behc'c 
tint lie hiK abscomitil or will not obc\ the sura- 
tnuns , or 

ill) if .it Mich tiiiu hi fails to ipjicai, and tlio summons 
IS jiro'cd to hiM* hem duK scr\cd in time to admit 
of his apjK iriiig III .iiiordancc tlicre'Mtli, and no 
rc ison ible iMiise is oITtrcd for sudi failure 

^ tpiilt 0 t I I will! ss n<ll •< »fi nccu««iJ |>i TM n npfore issuing a 
"irrani ih» ( «>urt nm»t rcm'il »•' n in wntmt. mu»t fie such as come 

'juhin ih r*Tm» »f i}ii» will n W Srh \ \J1 for ilii form lo be used unless 
111 Court Ills i(s f< i'<»ns in wfilint, ihi ttnrrmi is iDcgil * 

Absconded 

fhn not mnss-tnl) mrm cli 'ogi «f nsidtnsi, but it may be effected by 
oinccalmcnt " 

Sutsmone is proved to bare been duly served 

^<1 for ifi< Itw Kginling seaice of summons Proof of service of 

summono out of juri<diction <r when tfu Mning omcer is not present at the 
•'■iring, «(ull lx In nfTih'il— S 

**o f<i IS rit irgcnble wh'*n the jirixtss i» issued bj t Court of Us own motion 
Mitlj f„r till purpfjsi of tiiking cogoi/inn of nnd punishing my net done, or words 
'l>jkrn, in (nni'’ni{il of ils own itilliuril} * 

Hh«n tlie frfrting ofTucr is pnsrnl on tin d ly of trial his statement Will be 
dul^ ffcord sJ regsrding nersice of summons but if he is not present or if the 
summons his been s<rved outside the local limits of the Courts jurisdiction, an 
jffidasit, purporting to b< m ide befori t 'ligistrate that such summons has been 
duly sme-d nnd i diiphcste of ihe summons purporting to be endorsed hy the 
P«'rsons to whom il is dclnered or tendered shill be admissible in evidence — 

7f) 

91 Wlieii anj pcikon foi mIiosc appearance or arrest tlie 
Power to take bond oilitcr pitsirliiig 111 nnj Couit IS empowered 
orappeaance 1 ^, iR<?nc a siimmons or warrant, is present m 

biicli Court, Bucli ofliccr nn\ icqiiirc «jug1i person to execute a 
bond, A\jtli or ^Mtliout MiicticH, for Ihb appearance in such Court 

* S lUheslmar Phullan I L U tS Cal 789 (sc) 15 Cal 1 ] |86 /n rr Kani 

than Ami slan I L R 38 Mad JoflS __ 

* 'IndapiK! Srnivisa Ajj'vi'Sir* O T L 11 3 "Mad 393 

* Cat H Ct Rules Ac V >20 

11 
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CODb OF CRIMINAL PROCLDtTRfe 


Chap VII 
Secj 02 04 


92 When aiij pei'?on, wl»o is bound b} an} bond taken 

Arrest on breach of lllldci tlllS Codt* tO appCai bcfoiC a Court, doCS 
bond for ap earance npjicai, tllL* ofScCl piGSlding in Slich 

Court ma} issue a ^\allant diiectiiig that ‘such person be arrested 
and produced befoic him 

Proceedings can "iKo the taken under S 514 to enforce the pcnaltj of the bond 

93 The proMsions contained in this Cliaptcr relating to 
Provisions of this ® Ruininoiis aiul naiiant, and their issue, 

chapter gene ally apph sciMcc and ckccutioii, shall. SO fai as ma\ be, 

cable to summonses and nT^r^U \ , f 

warrants of arrest cicM sumiiions and c^e^} iiarrant of 

aircst Issued under this Code 

CouH°of'Lssron ^ ■« ■'•""J •'S 1 juror or isscssor in n 


CIHPTKR VII 

*°<-0'IPn THI PPOUUC^10^ OF DoOUMLMS AND 
Pl’0>'FllTl, \ND FOR TUF DlSCOVEBl OF 

Persons T\noNoruLL\ comincd 

A —Summons to Pmhicc 

84 ( 1 ) WUonc^or anj Court, or, in am place beyond the 

a«="o’rl?rlJ“' Bombay, 

comiders tint Mm ^ O'boe* >n cbaige of a pobce-station 

innum trial L nMior . " l'>"P'>'-'=‘^ of any investigation, 

such Court ‘or officer suchTo ,rf nl’af ” '’“^T 
officer a Aintton nri\nl * +1 *ssne a summons, or such 

such document or thing ,s belle, 'XoV''"’" “ l’™<=r 

and produce it. or to froduce it at tit , '''"‘■"I® ‘™ "‘1™^ 

the summons or order*^ *’ ^ 

ducet draimetToTottertlMg^Sl h‘‘t 

iMth the requisition, it he causes sitb deemed to have complied 

produced instead of attending peiSntlf i” ‘ Jlf® 

(.1) Vnth.r,^ ... A« ^ I«rsonaii} to produce the same 

Indian Wdence Act 1870*'“*',“" deemed to affect the 

a letter. PoTcatlfTelegmm^^^^^^ or to apply to 

the Postal m “ 

P 30, . A„.„ o . 
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•Document* 'Tnll incUule anj mittcr untirn. ctpre^swl or described upon 
an} subsfnnre by meins of lellers, figures or marks or b) more than one of those 
meins, winch is Intended to be used or which mij be used, for the purpose of 
reconim}; thit matter Oeneril Cfiuses Act {\ of iSo") S 3 (;6) 

pmMde« for in order to pmducc 1 document or thing to be mide by a 
Court, or In 1 poltce-ofllccr in chirge of 1 policc-stilion outside the towns of 
Cilcuiti or Biambii, which mi> be requunl for the purposes of in investigation, 
inqum. tml or other prcx-etding before such Court or police-oniccr S q 6 enables 
a ^urt to is>.ue 1 virch wimnt when it his mson to believe that i document 
or thing Will not be voluntirilv produeed on in order under S 04, lad S 163 gives 
simdir power to in ofTicrr in chirge of 1 police stilion not in the town of Cilcutti 
or Ikimbi) (S t holding in mvevugilion into in offence to seirch or cause 
seirrh to Im mide for 1 dxnimfnt or thing nrcessirv for the conduct of such 
invTstigitum under simitir cirrumslinces 

Person il produ lion of ilie document or thing required is declired by sub- 
MTtion to be iinnen irv \ {verMiii Mimiiumcd (0 priMlucr 1 duLiiment docs 
not become 1 w^^ne^•. bv the mere f K-i ih It li« pnKlure-. it ind he nnnot be cross- 
examinii] unbos or until he i^ « iHnl ix i uiinixx (1 vitJeme Act 1K72, S 130 ) 
The production of unpoblixlml oOmiiI numls rcliling to inv iff ur of Stite ind 
the di^Iosuri of oimniunic itionx ni iib to 1 piiMit oflirer m ofUcnl confidence 
which In nnv ixinMcbr xhoiild m Ihi public mtcnxtx, not be ilixfIo«cd, nnnot be 
«nforr»d (I videpci Art, 1X72 S-* 123 ind 124) 

I'he question whither ihi ptiKhi<tH>n of mv doctimini or thing 1* neccssir} rr 
dioirible for the purposes of inv trid is one wliieli mii*t l>e derided b> a Migi«tntc 
befiin he ord' rs the iinMluciinn, ind in d<li rnimmg ili at question he his to exercise 
his discretion judicnllv, 1 e he must silisfs hini«e|f tint the. document or thing Ins 
i beinng upon md i» relcv.ml to the cim to Li irud b> him Section 94 of the 
Code of Cnmmil Procedure, which enibles » Court to isxup i process for the 
production of t document or .ithcr thing ix not limned to documents forming the 
subject of I rrimiml offomi, but is ipphi ible to ilucuiuents or ihint,s which ire or 
ran lx us«l ■« caidenn* in support of i prosecution ' 

When I document is thus bmiight into Court the prostciilion is entitled to 
inspect it in order 10 ditirniine whither it should Ih pul in rviihnct ^ 

I ven Court is mulled to hivi liefore it mv projMrt) winch forms thi suhjict 
of 1 chirgi lx f in it Tin fivt tint th« jximmi holding such propert) (eurrenej- 
notes) mi) cl urn to liive i Inn on it cinnoi iffrtt this right ilu ultim lU right 
to them Will be d<lirniined under 517 'ftvr the lonelusinn of the judicnl pro- 
ceedings * 

Wlifrc 1 man w is cmvittid tindir S 175 Piml Code of ntgkcting to produce 
1 document which under S i)\ of this Cmlc he hid bven riquired to produce and 
which vvas of an incnmimting nature to be M>ed igiinst him m i ch irge of forger), 
the conviction vvis set aside on thi ground th it S 94 could not be applied to such 
a case and it was added that that w is 1 viry different thing from sajing that his 
house could not have been searched for thu dovumenl before or during his trial 
for forger) * 

The Madras High Court has refusal (a fotlon ilus case and has heU (hat 
there is nothing in S q4 which prevents its ipplicition to iin accused person In 
this respect the High Court followed an earlier case m the Calcutta High Court (2) 
which had not been referred to* 

AH the cases on the subject have since been considered 6) the Calcutta High 
Court and it was held that the law has conferred the right nf search of the premises 


q8o (1003) 

3 Cal loi) 
ig Cat 52 

1016 Hut sec Conlri S IvcnJareddi, 


If K . 37 Mad 112 

* S Kondareddi I T R 37 Mad, 112 
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CODfe OF CRIMINAL I'ROCliPbBi* 


crtAv \n 
SECi 02 0^ 


92 When anj ponon, nlio la boinnl bj an'V bond taUn 
A„«t on b««i. « 'imlci this Code to appcm bofolo a Covirt, docB 

boOd for sp earance jiot s,0 appCflli 0*0 officci J)iesitnng IR 

Couit ma^ issue a uaiiaut (Incctmg tliat ‘^udi person arrests 
and produced bcfoio Imn 

iVoceeclmus can nlsu the t iKon undtr *» 5*4 t(» tfiforct the penalty of die boti^ 

03 Tlie pro\isions contained in this Chapter relating to 
a summons and nftiiant, and their issue, 

chapSgene ally appli SCHICC aOd CVecUtlOll, ‘-hall, SO fUl tlS Hiay OD, 
cable to summonses and tO e\ei\ ‘^HlUmon^i Olid CVCrV Uaixant CrI 

aucst is'^ued under this Code 

No fit- afnJf bt It'ifcf for nnv summon^ to nilcnd ns » juror or nsscssor *o ^ 
Court of Session ^ 


CHA?TKK VII 


Or PflOCEbSI 10 COMPU Till Pl,OI)UCTJO> OF DoCUML^T6 Al*® 
OTHER MONOADJI PROPn.Ti^ \^D TOR THT PlSCOVERV OF 

Persons comincd 


A — Simmons to Pioducc 


(I) Whenever anj Court, oi, in any place beyond the 
Summons to produce liiuits of the touijs of Calcutta and Boinhay» 
document or other th.n«- ^nj officci m cIlRlgC of a pollCe-StatlOP 
considers that the production of an} document or other thing 
IS nccessii} or desirable foi the puiposcs of anj in\estigation, 
lufjuir}, trial or otlier piocceding under this Code by or before 
Court or officer, such Court ma} issue a summons, or such 
omcer a untten ordei, to Die peison in whose possession or po^NW 
such document or thing is belic\al to tic, renuinng Inm to attend 
and produce u, or to produce it, at the time and place stated m 
the summons or order 


(2) Any person requued under this section merely to pro* 
duco a document or other thing shall be deemed to have compheo 
causes swch documcnt or thing to he 
produced instead of attending peisonallj to produce the same 

T„,i i’Cetion !,hall bo rteemed to affect tic 

t w ‘■“‘><>>’5 123 aod 124. or to apply tit 

vn ^ tele^am or other document or any parcel or 

tWmJttecu^^ „ Telegraph autborjt.es. 

‘ C*!. c« . a„ 7" 30, , c« . noTTsge'itois it . p'Tte 
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* rXirumtnt • thiJI Snclml'* nm nntler «ritJrn, fTprr<swl or described upon 
an^ <ub«t”infc I r mr-in* of JeHcr«, fijjurr^ or mvk* or l>) more rinn one of those 
means. »hich i« intended to be u*rd or sshirh im} be used, for the purpose of 
remnhn}; that matter Genrril Clauses \ct f\ of l8o»). ^ 3 (16) 

^ prmid<» for an order t«> pnnlurr 1 dtxniment nr thing to be made by n 
Court, or la a polioe^fTtecr m charge of a polife-slalion outside the toaans of 
Calcailta or Ikamhaa, aahich mav l»e reqinrcd for the purposes of an inacstigation, 
inquira, trial or < tl>er praxTading before «uch Court or police-ofTicer S 9^ enables 
a Court to issue a searrb aa irrant aaben tl has rcas*an to beheae that a document 
or thing axill n t l>e aoluntanla pnailuretl on an order under ^ 04 and S 165 gives 
similar pnaarr tii an ofUcrr m charge of a police station not in the toaan of Calcutta 
or llombaa (S t (;)]. biMing an inaesiigaiion into an offence to search or cause 
warrh to l-e rnade for a dxaimsni ir thing neccssan for the conduct of such 
inaestigati >n under smiilar cirrumsiani'ca 

IVr-inil iindu lion if the <] •cumeni or tiling required is drclared by sub- 
set-tun (0 to |y unnitts.ira \ iwcm n ‘iininiinul io pridure i dmument does 
raot bi-nmii a avitnisx »o |he men fut tint In pr.dmis it md he r innot be cross- 
evamined unh-ss nr iiniil he 1 dlaal is 1 ttitn<s» (raidrnic \rt 1R72 *< 135) 
The pndmiinn if unpi bh'h.al 1 Hx 1 .1 n-ninls nliting ma iffair of State and 
Ihi doclosuf. if rommunu itions ni id. to i puMu oflirer tn oflKial ronndsner 
a* huh 111 niaa it nsi.h r should m thi piildii iiiien»ts nil be tlisrlosid lanriot be 
mfimd (laiilenn \<t i^'TJ S. ijj mil 1 *4 I 

The qu'stion a\h<lh<r Jh* (muhiiimn of ma d.xumini or thing is necessary rr 
d.sirdle for the tniq^.s/s of ma ind is on. aahi.h must lx derided b> a Magistrate 
bifir* hf ord'fs the pnxluction m.l in d.t.rmming th it question he has to exernsi 
his disrri Imn itidirialla le hi mu«t sui*fi himself that tlic tiofument or thing has 
I Uuring uixm and i> r.I.a im t. th. i isi to h. tri.d b> Mm Section 94 of l ie 
Tide of (nminal rnx-idur. aahieh en.I.I.s , Oxirt Jo i-sue a process for ho 
pnxlurtion if 1 d <uniem or .«h<r thing i» not linaiiid lu liacunients forming the 
subject .)f I criminal off. n.e but is .pjdii .bh to d x-imients or things aahieh are or 
e in lx uval as laid.no in *u|>{>ort of 1 pr»'<iuii«>n • 

When I dKument is thus brmighl into Court the prO'tculion is rntilled to 
insiyrt if in ord. r to d.t. fniim aalwther it should lx put m caidinei » 

1 ain (lurt is .nlitl.aJ to hia. biMri it ma prop, rtj which forms the subject 
nf i rhirg. Mf.n ii Th. fut lint lh< i-i'.m lioMmg sucli propertv (currenej. 
notes) m la ilum to Inac 1 hen on it cinnol aff.ct this right Ihc ultimate right 
to th.m aaill b< d.Krinmtd untlir *=1 517 nf'tr the lonchision of the judicial pro- 
cei-dings > ... 

Whrre a man aa is cmaul.d under S 17a PtnM Code of n.gKctmg to produce 
a documint aaliich und.r S of this CikIc he had been nquind to produce ami 
aahieh avas of an incriminating nature to b. usoil against bim m a charge of fo‘'g‘^''l. 
the conaiition vans s. t as.di .m th. ground tint S 94 could nut be applied to such 
a case and it aajs added that that aa is 1 airy diffinnt thing from saying that his 
house could not have been searched for thit document before or dunng his trial 

TJ^ Tfadras Higli Court has refuscil to follow this case and has held that 
there ,s nothing in S 04 '^h.ch prevents its ipphcat.on to m accused person In 
this respect the'^High Court followed an earlier case in the Calcutta High Court {2) 
aahieh had not been referred to • . . c ... y-. 

All the case, on ih^ •objecl hue since been considered By the C-iIeuttn High 
Court and it w is held that Hie law ha< ronferrod the right of search of the premises 


‘ In re Laklimidas Naranji 5 IMm I llcp o^Bo (1003) 

* Mahome.1 /ackariah r Atimeil I I It *5 Cal 10.) 

* \uam of lly.leral>ad 1 Jac.b I I It _ I9 Cal 

* Ishwar Chandra C.hnshaJ 12 Cal aa 

f I R 37 Mad 112 . . 

•S Kondaredd. I f H . 37 " 


loi6 Hut see Centra S KenJared 
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CODfe 01 CniMlNAt J'JlOCliDURt 


blUF 

Stc3 92 94 


\Mw.n au5 pct^ion, wlio js boinul b\ am bosd taVen 
Arrest on breach of undot tbis Codo to ai)ppai bofoje a Coibt, docs 

on or- ap earance appeal* tllC oRlOCl piCM^lUg IIV SUch 

Court luaj Issue d wanant diicctiiiff that sucJi person bo arroslcd 
and produced beJoic ))iin 


Trowedings t-an nKi the t ihi n unOt r S 514 enforce the pi naU\ ot the bond 

be proMSioiK contained in this Chapter rektiug to 
Provjsions of this ^ sinmnons and uau.uit, and their issue, 

warrants oi arrrst «ppf> lo c\ci\ siiininoiis atid ciorj uftrrant oi 

Nof.. , 1 , 

V-uurt gl Session ^ -iimnioii' to nitend gs o juror nr tsscssor tn fl 


eUAPTEB VII 

ss,fs“^s.«ri.’r " 

A —Sntmons to Prodnee 

Suittmons j bencher anj Court, oi, jn onv »]ace bfevond the 
docurtientorothert^n” of Calcutta flnd Boinbaj, 

cou'iidors thai J otticoi m chaigc of a pohce-stahffo 

« ~ce,s.n1/'rosSl“ 

inqum, trial or n^^^Lr■ piiiposes of an} investigation, 

RiJf. n^i IHOceediUK under tl nn nodd V.V bufotC 


inqmr}, trial or^Sw f piiiposes of nnj mvesfig... 

such Court oj olScer V ' 

officer n untten orrfer Ii ■* summons, or such 

such (lociinicjit or porcon m whose possossjou or power 

ao<l produce « Zr >u<i»>ung him fo sttend 

the sumiBons or orUcr slated in 

duco a doci!mi5rt™"oSr Section merely to pro; 

"itli tlie requisition if ),n c”*® deemed to have complied 

produced inste.rd o! *“u“ent or thing to Toe 

<S) NoihiJ Personally to prodvioe tesame 

^’'^danee Act 187o*s^!rf!” **‘i*iL deemed to affect the 
a letter, jiostraril, iciogz-sm o^oIa “PP'd" I" 

11 ^ m the custo dy of th? Posta^S 
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* Drtcummt ' mj mMler ttrill<'n. cTprr<«cd or de<cnbcd upon 

any «ub«tinco by mr-\n« of lctjrr«, fij!urr« or or b) more thin one of those 

mean*, which U intended to lx* used or which mi) be used, for the purpose of 
nwnhng thit muter Genenl Cliu«c« Act (\ of i&)7), ^ y (i6) 

^ «i4 proMde» for in order to producr i document or ihinR to be made by a 
Court, or li a polieo-ofhccr in chirije of n |W3lice station outside the towns of 
Calcutn or fV^mbii, which nni l>r rrquiml for the purposes of .in inicstigation, 
inquin. Im 1 or ctlwr prcKmlmg l>eforr «.uch Court or policc-ofnccr S 96 enibles 
a Court In i«»uc i «^irrh wimnf when it hi« mton to believe that i document 
or thing Will net lx* voluntinlv prrxluml on in order under S 114, and S 165 gives 
simihr power to in otTlcer in chirge of 1 police station not in the town of Cilcutti 
or Itombiv {S I (a)), ho! ling in imeMigition into in olTence to scirch or ciuse 
srirrh to fx* nude f„r i d<rtimrni or thing necr<«irv for the conduct of such 
m\e‘ligi{i >n under »imiHf circumstances 

l’»r«)nil pnwtu lion if the slortinienl or thing requircil is dochred by sub- 
wrlwm f^) In lx unnirtssirv \ p<rvn siin»n»<»neil to pndiice 1 dixument does 
not berome 1 vvttne.s bv i|ie niirr ful lint Iw pfixhtccs it ind he cinrot bi cross- 
ex.ammed unless or until he i« rillil i vviini's (I videnie Act 1872 S 139) 
Thf production of unpiibli^hixl oftiinl nnmls nlnmg to mv iff nr of Stitp ind 
the disrVi^uK of o>mniiinirili mo mnh li t piildu ifticcr in oflnni conful nee 
"huh h« miv iun>id»r should in the |nibhc int«r<‘ts, not be disci xid nnnot be 
*Tif ifTid (I videnre Art, i>>77. l#j ind 1^4! 

Tlie qu'stion wh«th<r Jh*- ptixltiriion of mv cbxtimini nr thing i* ni'ccssirv cf 
dtsir d le f ir the purposes of inv tri il i« one whn h imi*t t>i denili d b) i Magistntc 
wfof»* lie ordi fi the prcxiuclion, ind in cletc miming ih it qiir»lion he h is to esrrcise 
hi» diserrtiun judientli, i r , he must * itisfv hmi'C'lf tint tiu document or thing has 
<1 beinng uimn imd i» r<I<v tni to ih< rise to Im irxd b) bun Section 94 of the 
Code if ( riminil I'nircdun , which cnil>l«< < Cmiri |o issue i process for the 
produrtion of .1 document or other thing, »s not limit* d to documents forming the 
subjerj of , rrtmmi! o/ 7 <-nc<, hut t\ ipphc ibh to dociuurnts or things which ire or 
nn be UM-d IS c-videnrc in sui>jiort of i proscsut'on * 

'Mien I dviimcnt is thus brought into Court the prosecution is entuleil to 
•nsju-ci It in ordff in ditimuni whether it slHuild In put in ividiiuc * 

I verv ( ourt is mtillul to h iv. txfon it iinv proixrt) wliuh furnis the Mihjict 
of a chirgc Ufirc it flu fict tint tin |«is«n holding siith pmptrl) (currenejs 
Ooics) mi) cl iiin to hiv< 11 Ion on ii s innot nITiit this right llu iilumite right 
to ilum Will Jx- d'Krniimil under S 517 ift«r tin i-tinrhision of the jiidirnl pro- 
eeedings * 

Uherc a man w is onvKtccI iimhr S 174 IVml Cwfi of nigficting tc produce 
a dcxuminl which under S 94 of tin* Code he hid been nquirid to produce and 
svhich Was of an incrimin iting n iturc to be used igiinst him in i chirge of forgerj, 
the conviction was set aside on the ground tint ** <^4 could nut be ipplied to such 
a case and it was added that tint w is 1 very diffinnt thing from sijing that his 
hpow couU not fnve been scirched for th it dotument before or dunng his iriaf 
tor forger) * 

The \fi(Jras High Court has refused to folio" lids case and has held that 
•here is nothing in S e>4 which prevents its ipj>licition to in accused person In 
•his respect the High Court followed an earlier cise in the Calcutta High Court (2) 
which had not been referred to • 

All the cases on ihc subject have since been considered B) the Calcutta High 
Court and it was held that the Iiw his conferred the right of search of the premises 



, 5 Cal loo 

'1 19 Cal 5 ’ 

I • ' tai6 Hut sec Confrt S Kcndarcddi 

h Kondareddi, I I l( , 37 Vad , I12 
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CODE OE CRBnNAl EROCEDUEE. 


cuAr vn. 

Sec3 95 9C 


o( an nccused person for propertv alleged or 'uspected to have been stolen or found 
under circumstances which relate to the commission of an offence ^ 

Chapter XLIl! relates to the disposal of a doionient or other property produced 
before a Court holding an inquiry or trial 


95 (1) If an\ document, parcel oi tiling in such custody 

ptocedu'-e^s to letters I'’, m the Opinion of an) Distiict Magistrate, 
ardteiegams Cliief Presidency Magistiatc, High Court oy 

Court of Session, uapted for the puri>ose of any in\cstigation, 
inquiry, trial or other proceeding undci the Code, such Magis- 
trate or Court may require the Po‘ttal oi Telegiapli authorities, as 
the case may be, to deliver such doeument, parcel or thing to such 
person as such Magistrate or Court directs 

(2) If any such document, paiccl or thing is, in the opinion 
df any other Magistrate, oi of any Commissioner of Police or 
District Superintendent of Police, uanted for any such purpose, 
he may require the Postal oi Tclegiaph Department, as the case 
may be, to cause search to be made tor and to detain such docu- 
ment, parcel or thing pending the ordeis ot an\ such Distiict 
Magistrate, Chief Piosidency Magistiatc oi (ouit 


A pohee^ffiter cannot require the Posnl or Tetegnph 'lulhorities to produce 
1 document, parcel or thiri}, Ihc Commissioner of Police in n presidency town 
and nnj District Su^nntendent .( Policf elsewhere enn howtser, require the 
1 os al « f relegnph Departmen lo scirch for and dctnin a document parcel or 
thing until the orders of a Magistrate or Court shall hate been obtained in this 
respect An order under S oo it should be noted ts not for production as under 
* ‘"I as the Magistrate or Court may direct 

n Magistrate ot Chief Presidency Magistrate can under S 96 (?) issue 

or thing m the custody of the Postal or 
Telegraph authorities, but only under the special circumstances set out m that 
(S S’) ^ ^ ^ M-'gistrate issues such warrant his proceedings are void— 


Of othcr Tccord of a Post OfTice is produced the Court shall not 
CoSit to disclosed other than Shat which may seem to the 

Court to be necessary for the determination of the case before it » 


B — Scarch-iiarrants 

88 (1) Wliere anj Court has reason to believe that a 

When sMrch warrant pcison to w hom a summons 01 Order undei 
1 T ‘'^ction 01 or a lequisition under section 95, 

sub-section (1), Ins been or might be addressed, at ill not or would 
not produce the document or thing aa required by such summons 
01 requisition, 

or where such document or thing ,s not known to the Court 
to DC in the pos«5e‘?«iion of any person, 
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or where the Court considers tlmt tlic purposes of any in- 
nuir}', trial or oilier proceeding under tins Code will be scr\cd by 
n general ccareh or in'^peetion, 

it nn\ i-'Mie a ‘nan b-wari.int , and the person to wliom sucli 
"arrant is <liri‘tlcd ina> •'iMreh oi ins|K‘et in aicordance tbeic- 
"illi and tlie pro'i'-Kiii'' lienun ifter contained 
, (Q) Xotlmig berein conluned sliail mitboii/c an\ ^fagistrato 
Ollier tinn a Di-striet Magistrale oi Clnef Presidenc} Magistrate 
lo grant a warrant In •■carch fora doHinicnt, parcel oi otliei thing 
in tbe ciisto<l\ of the Postal or 'JVIcgratdi autlioiitics 
*h 1 i \ |S) fir tlir form «»f ■» >\nrnn< iimUr S i/i 
Til'* mn\ l.« "'^<1 of it mo In tlio itrm- of llie wnrrani, 

1^ ri'triclMl ii> I ji irtinilif {tlui or p irt ilnf«-<if— |S •17) 

Tbf (\iun sliniU] iK UiMration iit diitrininin;^ lln Irniis of i senreh- 

«■^rr^nl It will I- for ih> ( .tin t.. .•x.n-idtf ihi [*iirp.)-is of in) inquiry, 

irul or fitlur finicfnlmi* umkr ilos < cbIi. will Ik -mid b) 1 gcnc'nl search — 

[■' •/•<!)] 

s >/> lulhun-es th»* p( r-oo In wh >ni lli« w irr ml m i> Ik dircrteil In m ilvO my 
Kirill iutliori«<'(| ihirtln Ijiii th<r> irr^ vmit I<m iI or -pnJil \il< e Ji the Nrnta 
Art, iKyS, wliuli rrqiiin ihd v inlu- -hill h ni itl' h> urtiin fKilKCrnfficrrs cr 
JxrMin- iVohihh S <f> w mid lx iiiplHyl «iil>j<«i 10 -luh proO'ion' 

llii u«i of I'n x\or<! < (Hiri ' in s in<| s »»• li is iiisul somt dilliiulty 
t'ec'iusf It his Iks n III M in -oiih n|>cirli<l i i-<x ili ii bi fi n 1 si irdiwirrint is 
J«ued fh<r/ niiisf Ik oiti poK 1 uhnii* JikJki iI ( onmiitlro of lJ?e 

rn\> (ountil his kO") k > hlMnl ini< rpn t iiion holding tint the word 

“ ( oun dix-s not ninssifih imph this Ili< ( odi using the lrrm< ( ourt 
inti Migi»tritr ginirilh if n< 1 dw w- is lonsirtihh urnis ’ Thiir Lordships 
*ilso ri li(d ujjjn s 6 ml md '' yiofihisCodi i >k« n in ronjuni tion with Sth III 
which decliris ihit the ()OH«r to issm , si mh w irrmt under S i/ft is imong the 
ordin-ir) powirsof 1 "igistrite l( w is irtordingl) held that 1 M igistratt was 
competent imdir S in, to issui m i.rdir for • gtntfd scirili during m in\(.«liga 
Hon at whuh he might hi priscnt* 

Ihp pruMsiuns of Ss ^3 75, 77 711, fii, fij md 8-} nppl) so fir as mij be to 
warrmts issued under this siriion — |S loi) 

When in» tliKiimint or thing is si irtd and ptwluctd before i Court in execution 
of a SI inh.warnnt issuitl under Mition yfi, the nght to inspect them follows ns a 
necessary «jn»tqusnce of such production, and that c imes with it the jurisdiction 
to allow the prosecution the right to inspect them This is the natural inference 
to be drawn from the words, “for thepuiynsc of int inxosltCalion, ingiai^, tnaJ 
or other proceeding,’’ which occur in section * 

A summons to produce icrount books or t scorch w irrant to obtain them 
Would not entitle the part), at whose instance they were required, to examine them 
all I he Court should rtstritt sutji examinatiori to the particular booh or part of 
a book rfhting to the mitfer under mquiiy or triaM 

When property not allcgid to be stolon property in the hand- of third persons, 
Its production can be demanded only for purposes of esidcnce A search-warrant 


* In rc Han I.al Buch I I R »i Bona 040 Rash Behan I.al Mondal la Cal W 
N , IOJ5 Q Cmp e Mahantof Tirupiti I I R 13 Mad j6 Clirkci Braiendra Kishord 
Roy Chowdhun ILK 36 Cal 433 (s c) 13 Cal \\ K 458. (sc)«jCal I J a<»8 

* Clarke v Brajendra Kishore Roy Chwdhun I L R 3O Cal, 033 (SC) 16 
Cal W N 8G5, (bC) 15 Cal L J 331 

* In re Lakhmidas Naranji i Bom L Uip 980, (1903) 

•Mahomed Zackanah ti Ahmed Mahomed, I L IL, X5 CaJ , J09. 
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ought not to be granted for the «ajle puqiosc of nttiching property, the title fo 
which IS in dispute ‘ . . „ ep^rrh 

A Magistrate, who is competent to issue such n warrant, may order a 
to be made in his presf-nce— {S 105) . -M-mt 

If any person, not being dulj empowered m that behalf, issues a «earcn w 
for a letter m the Post Office or a telegram m the Telegraph Pepartmen » 
proceedings are \oid [‘^cc 530 (h)] that is to saj, his order need 
lion The proper course to be taken bj such a person is indicated bj S 95 U) ^ 
to obtain the detention of a lettir Ac or telegram, until a duU empowered o c 
can Issue the necessnrj order for its production . \ 

Where application is made under S 10 of the Indian Cop) right Act (»U 01 19W 
for the issue of a search warrant the Magistrate has power under S 90 
Code to issue a search warrant for the production of copies of the infnngmg boo 1 
etc, and where the person against witom such warrant was issued pra)S mr 
sta) thereof and offers an undertaking not to sell copies of the books bu 
produce them before the Court whenexer required, the Magistrate has 
to sta) expcution of the warrant eondjiionaHv on the cNccution of a bond to proou 


the copies m court 

In what IS known as ihe \I)mensingh ca-.c, there had been serious 
bx armed crowds and the aggressors had ta! en refuge m the cutcheriC'. of t 
leading Hindu zammdars Ihe next <h> the District Magistrate decided 
search the cutchorics for arms The iiitchorics were found locked, and as b 
senant of the .'iniindars touW be found the) stere broken open bj the 
Magistrates orders and a «c»rth was made In a suit for trespass against th 
District Magistrate the Judicial Committee of ihe Prit) Council held, ^e^erslng tn 
decision of the first Court and of Ihe majority of the \ppellate Court, that tne 
search was warrinted by the Code the Magistrate having power to issue a seorw 
warrant undtr S ijf) and thertfore to direct » search to be made m his presence 
under S 105 * 

A Magistnte niu-.t m S «j(» (1) piragraph (3), appl> his mind to the question 
whether the purposis of any inquiry tn il or other proceeding will be served by a 
general search and unle^s there are materials before him connecting the pwson 
ag iinst whom the w irrant is applied for with the offence alleged, upon which n® 
can <om( to m indipenJent derision on the point he has no power to issue the 
search warrant 

lie cinnoi gram such warrant simpK bctau'C a Police Officer informs him 
that It IS necessary and ast s him to do vo * 

In the town of Rombay m iircumstanccs similar to those detailed m Ihe fir^ 
two paragraphs of sub-»cction (i) an officer making an investigation can search 
or cau^e search to b» made Bom Act IV of S 66 

Forest Officers can be impsted with powers to issue search warrants. See 
Bur \ct IV of 190J S 74 (f) Reg \ of i&jo, S 35, Mad Act V of 18S2, S 59 
(c) and the Indian 1 orest Act Vll of 187S, S 71 (c) 


97 Tlic Coint nnj, if it fit, ■specify in the warrant 

Power to rti-tict the particnlnr place or part tlicrcof to which 
onl\ tlie t.carch or inspection shall extend ; 
and the person charged with the execution of siicli warrant shall 
then search or inspect only the place or part so specified 

The search warrant- may howrxrr lie for a ” general search" for a document 
or thing specifieij m Jt ‘'rr S »y» (1) 


• In rc Hhanji Ja-ssa Ikm II tt Oct 18.13 

* Kisbon Mohan Bapchi v Ilaridas Ilysai "t I (_.|1 j(,, 

• Clarke V IJrajcndra Kishote K<*\ Clu \ \ j i? m ml ost 

* T It l*ratt I Cmp IIP C 1 s > 


Srf 35 


SI Micn-w \hn\NT'5. 


S'; 


08 (;) If n MainstMlc, Sulwlnisumal Magistrate, 

S'lr* el hsjo ^Vr'-i«U'nr\ Magistrate or Magistrate of the 

rwed to cen** -» fit^t (!.T«s HiKMi iiiform ition ajiil after sucli in- 
*»' thtiiU ncees>..iiC, has reason to 
lx*lie\{* tint mix place is used for tlic deposit 
or sale of stolen pro|K rt\ . 

or for tlie lUjvosit or sale or iinmif.u tore of foi ged ducurnents, 
false seals or oonntirfeu st.itnps or coin, tir inslrunients or mate- 
rials for couiiterfeiliiig (oin or stamps or foi foiging, 

or lint nn\ forged dodimeiits. f,i|si seals or counterfeit 
rtamps or com, or instruments <»r malen.ils used for counterfeit- 
ing coin or stamps f»r for forging, are Kept oi deposited in aiij 
place, 


or, jf a Disirid .Magistrate, Nilwhustonaf ^fagistratc or a 
PfCNidcnex Magistrate, ujxm inform tiion and after sucli inf|uir\ 
t‘S he thinks iic(tssir\, Ins reason to belitxe thit anj place is 
used for the defiosit, sile, manufacture or prodirtion of nnj 
obscene oh;cct sucli as is referred to in H'Ction of the Indian 
Penal Cotle or ih.it nnx sutli obscene objects arc Kept or deposited 
in an} place ; 

he ina} hj his warrant authorise nnj policc-ofiircr above the 
rank of a constable — 

(o) to cntci, uiili such assistance as ma} be required, 
such pl.acc, and 

(b) to bcarcli the same in inaiincr siiecificd in the wairant, 
and 


(c) to lake possession of an} propel ty, documents, seals, 
stamps or coins therein found xxliich he rc.'isoiiably 
suspects to be stolen, unlaxvfuJl} obtained, forged, 
false 01 counteiiuit, and also of any such instru- 
ments and materials oi of any such obscene objects 
as aforesaid, and 

id) to conxc} such propert}, documents, seals, stamps, 
coins, instruments or materials or such obscene 
objects before a Magistrate, or to guard the same 
on the spot until the offender is taken before a 
Magistrate, or otherwise to dispose thereof in 
some place of safol}, and 

(e) to take into custod} and carry before a Magistrate 
every person found in such place who appears to 
have been privy to the deposit, sale or manufacture 
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01 Keeping of anj &ucb piopcitj, Aocument'i, sc'ilsj 
stamps, coins, instnimcnts oi nntcim^'^ dt swv 
obscene objects knowing oi lia\ing icasonwe 
cause to suspect tlie said piopeit} to ba^c been 
stolon 01 otbeiwjsc unlawfnlh obtained, or tbe 
said documents, seals, stamps, coins, mstuiineni.^ 
01 inateinils to ln\c been forged, falsified oi coun- 
terfeited, 01 tbc said instillments or niatciials to 
ln\c been or to be intended to be used for counter- 
feiting com oi stamps oi foi foiging oi tlie said 
obscene objects to ba\c btcii oi to be intended to be 
sold, let to biic, distiibutcd, pubbcl^j, c'^bibitedi 
cuciihtcd nnpoitcd oi cxjioitod 
(2) Tbc pioMsions of tins section witb icspcct to- 
tal coxmkifcit coin, 

(6) com Suspected to be comitcifoit, and 
(() instiumonts oi niatoiials loi toimteifeiting com, 
shall, so fai ns tbo\ (an be made appbtibk, npj’h lcspecta^ 0 ^> 
lo- 
ta) piccch ot metal mule in coutia\cntion of tbc Motal 
Tokens Act, 1889, oi bionglit into Bntisli 
in contiaxcntion of anj notification foi tlic time 
being in foicc undci section 10 ol the Sea Custom'? 
Act, 1878, 

tl>) pieces ol metal suspected to liaxo been so nude or to 
inxc been so brought into BiitisU India or to be 
intended to be issued m contra\ention of the 
foimci ot tbo^-c Acts, and 

{() iiisiruincnts oi mitcnals loi making pieces of metal 
ill contra! ention of that Act 

Sch V Form I\ provides t form for search warrants under S 98 
ff in> Ifij^isirnu mil imjvwcrfU b> li« ,ssu s > si ireh « »rrJOf under S 9® 
monwusli in good f iiili his proceedioRs shall not he aside merely on Ihc 
ground of Ills nut being so cmpovsefcU — (S 529) 

TJic proMsions of S« 43 75, 77, 79 82 83 iml ^4 appl), so fsr as nn> 
to all «circli wimnts i««uid under this section — (S loi) 

A u-irrsnl under S i>.S ctn be directed onlj to n Folii-c-onicer ^bn^c the r^nh 
ot censtsbk 

Stsenl of the expressions in s ,nj defined in the I’cnsl Code nnd must 
be so understixxl 

Stokn propertj is dtfined in S 510 n forged docunu.nl in $ 470, counledc'^ 
hy b 3 ^ coin by b 230, iml ubsceflc object by S aoJ of ihe Penal Code . 

tl se-ircfi for the document or thing retiuireil is to be made iit a pl'icc out 0* 
Uic lot'll jurlkdii-lion of the Court issuing tlic n-arrant, proceedings should be ta^^cn 
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11 •toi'id n T » il •>. V; f ll » C «l \ 1 ch irc t J [j 1 iblt b\ S loi 
n r w in "t t n Ik- r\ -c j I nJv > i r li*li Ii 1 i — ^ ) 

'* S*“ '“i ’ 1 < r n il C ri J rf «p « f i (Icxutncni or oil cr proptrl> 

I»r ■! J 1 n-rf rr >{ cn it» oi t wh r f |,ir\! i 1 I \ ft t ij ]>cir-> I 1 u t 
l«^Ti c-ntt 1 »ri\l hi ^Irniinlfrtlccninii ti fin\ olTci c 

TJ iJM r. f If t n rrJ f t ( tcm Ijirfs \ ere imdc b\ llie 

0 -mr I n « \n MM f I s 

\Mtoii 111 tlio p\c< lit mil <if 1 ••i lu li mn nit it niu pHce 
D * ctil of thirfii tiu I ( ll IlllHl'' of tll( JUI l''dK tlOll of 

fei,n4 n March beyond til t « lift ulltrll 1 ‘-s1im 1 tIu s lllll in\ (if the 

^ tfnnpK for winch stinli is inuli iic found 

‘‘Ucli things t( ^pilior with the list of thi sum pii-|nicd under 
th( J niMvmii^ Ifruniftir t'oiiniiud slnll hi uiiniidntch tihen 
hffore t)j( ( (lurt i ihi « irrmt iinh s mjph pJia i<; uearci 

to the ^I1^l triti InMiv jnri (lutKii thiuin fliin to such Court, 
in Avliidi Cl i till list ui«i tlnii^^s ^h I| hi iininodiitilv til en be 
fore such Mi,’isiriii uid iinhsK thirc li ^.ot d euise to llic con 
tnr\ su(h M i^isintt slnll iinli m oidii lutlioii/ing tliLin to 

1 ( t ihi n to such ( ourt 


Ppwfr to declare eer 
U npulf eat on* forfe t 
cd and to issue search 
Warrants for the sane 


09A (J) When — 


(d) nn ntwspipcr, or hool is defined in tlic PrL'?'^ and 
Pcgi^itrntion of Bool s Act ]Rf>7 oi 
(l») 111 ) document, 

whcrctcr printed, ippetrs to the I ocnl Govemment to contiin inj 
seditious imtlti, or nut Jinllcr uhiih pjoiiiotcs oi is intendcfl to 
proinott fttlm^K of cnniits oi liitrcd between dilTcient chsces of 
His "MijcstN h sul))tcts OI winch is dclilicnklj md miliciously 
intdiikii tooutrige the it Iigious feelings of inj such chss bj insult 
ing the religion or the leligious belief of tint chs=; tint is to sa\ 
iin iintter tlic publication of which is pumslnhlc under section 
]Jf\ OI Section lOIA or Section 20'5A of the Indnii Penal Code, 
the Looil Go^einuient nn} }?} notihcition 2n Oic loc'it officia) 
Gi/ette stating the giounds of its opinion declare e\cr\ copj of the 
ncwsjiipei coiil'unin„ hucli iinttci and cmi) copj of sncli booh or 
other docuniLiit to he fnrfeitfd to His Majest\, and thereupon anj 
poliri officLi maN sti/c llic same a\hcic\r] found in Biitisli India 
and 111 } Afagistiatc nii> h> waitant authonsc an} police ofTieer not 
below the 1 ml of suh insjMfctoi to enter upon and search foi the 
h line in an} piemncs w hcit in} eopj of such issue oi mi sucli boob 
OI otlici (locuim nt iiia\ hi oi maj bo icasonabl} suspected to be 
f'’) In sill) siction (7^ doeuinont includes ako ani paint 
iiig (hawing 01 photo*,! iph. oi othei Msihlc lejiicscntation 
12 
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99B An} peison liaMDg an} mteiest in an} neii'^papei, bcolv 
AppUcai.o» 1= H.Eh <>1 documciit, 111 icspcct ot «liich an Older 

Court to set aside order of fodciturc lias becii inadc imclci section 
of forfeiture Tiithm t^o montlis fiom the date of such 

oidei , appl} to the High Couit to set aside such older on tlie ground 
that tlie issue cf the neMspapei, oi the booh oi othei document, in 
icspect of Minch the ordei was made, did not contain an} seditious 
01 othoi mattei of siicli a natiiie as is lefeiicd to in Snb-scction U) of 
Section 99A 


99C E\ei‘v such application shall be heaid and determined 
Hearing by Special 1)} a Special Bcncli of the High Court composed 
of thiee Judges 

99D {}) On receipt of the application, tlie Special Bench 

Order of Special shall, if it IS iiot satisfied tliat the issue of the 

Bench setting a side for- nCMspapCl, 01 tllC book 01 otliei dOClltQent. JR 

lesjxct of which the application has been made, 
{.oiitaiiied seditious oi otlui raattei of such a nature as is referred 
to in sub section (I) o( vpction 09\, set aside the oidei of forfeituie 


(5) Wlieic tlicie is a diffcicnco of opinion among the Judges 
loiinmg the Special Bench, the decision shall he in accordance 
with the opinion of the nmjoiit} of those Judges 

99B On the heaiing ot any such application with icfei- 
Evidcnce to Drove to an} newspaper, an} cop} of such news- 

ne^s'^a CMdencG 111 aid of the 

newspapers j)iool of the ualuie OI tendonc} of the woids, 

signs oi Msihle lepiesentations contained in such ncwspapei, in 
icspect ot winch the oidei of foifcituie was made 

99F E\ei} High Comt shall, as soon as convcnientl} may 
Procedure in High be, fianic lulcs to icgulatc the piocedure HI the 
ol sncli applications, the amount of the costs 
thcicof and llic execution of ordeis passed theicon, and until such 
lulos aie fianiL’d, the piacticc of such Couits in pioceedings othei 
than suits and appeals shall applj, so fai as ina} be practicable, 
to such applications 

99G No ordci passed oi action taken undei section 99A 
Jurisdiction barred Called 111 qUCStlOll 111 ail} Court otlier- 

wise than in accoidance witli the provisions of 

section 99B, 


V m*'' in-irleil l,j ih*, Prtss l.i\s Rtpcal and Amendment Act 

\1\ of i.) 22 . whuh repcnl.-J the Indii Pre-s Act 1 of r.jio Ihc jirosisions ot ihc 
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s<Ttiofi« arc fftr tbr tnr>«t piri ttkm frpm the latter Act but arc confined to 
ne«Tp 3 pcn l><v<V« ml oil rr dorumrntf contunin^* «cdlous matter that is to 
r*attfT thr pul nl n <f «hrh i< pim«liablc under S I2^ \ Penal Code 
ThM merlon iru |w-rv»n uho 1% « rd« cither «poken or written or 

bi » Cn« If l\ \| I r npr •■rniu n ir iltcrwiv* I rinf,« or attempts to bring Into 
hifrcd ir ftnl mj t or rxi r itl mj l« ( cxntc di<a/T<'Ct on towards Her 
Maje<ti If the (KiNT-mm ail o«tMI hnl la law in Pnliah Ini i The Explana 
ticni to thr voct cn xhoutd la- read 

Thr pn « f s« ~7 “I f>2 and 84 applj so far as may be, 

to warrantx » rj n ! r ^ r \ 

C — Die nrrrti if firrum^ irrmiqfuUy confined 

100 If Tju pn ajtlt nr\ Ma^istritt Migi'^tntc of tlic first 
Srtreh for perioni ch‘»'v or ih\ isjou tl igistntc Ins rea«!on 
worgfuiycrr/ cl (<, t|n( ^|i\ ppr^-ott IS confinctl under 

*^ucli nrrijjjjsi jnr/s lint ihr roufmewient nnionnts to in offence 
lie nn\ tvstu a st inh wtrrtnt ind tlu i)(r‘-on to \\lioin such 
'\amnt iv dirtrltd mi\ *•1 iroli for iJit por'*ou so confined and 
Mich pcirdi '.hill It inuh m terorthnet llitrcuith and the per 
son if ftiunti f.hall Ik iimiMtIntolj t iken htforc a Rfagistratc, 
^lio slnll rntko ‘.uplt unhr »s m llit circumstances of the case 
Hems i>roi)cr 

"3 7" “» 8 Sj ind 84 jpi Iv «o far as ma> be to all warrant* 
i»ued und f S loo— {S loi) 

It IS imn It n I wini f f n IS I 'od f r a vareh warrant under S 100 Search 
* irant* mt ninj to lx. u»ed iin 1 r Ills Motion are Ifgil if drawn up in the form 
pr KTibal f r » rr nis iin I r s / ir S jfi with allematwcs adapted to meet 
•h n^} irenients of ^ i jn i 


Reaeoo to believe 

\ IxrM n I* 1 I h VI r asort lo b I eve a th ng if he 1 a» sufTc ent cause 
lo Wl tl at th n^ I I n t ollerwis. — (S sf I cnal Code) 

Ih di.rn li n if wrongf I conCncment is this given in the Penal Code 
Uhoev r vi lunt nl> ob i ^ r ^ ^ »~i 

*ng n an) d ncl n in 
restra n that person (S 
a mann r a» i j riven 
Imts IS s 1 wr ngful 

I or th (N vers of a H 4.I1 C< uri in sim lar cises to issue directions of the nature 
of a laheat c rpis se S 401 and for tie | wers of a Distnet or Presidency 
^fagistratc on a complaint of tic abduct on or unlawful detention of a woman or 
female ch Id sec S 55? 


D — General Proimons relating to Searches 

101 The pioMsions of sections 43, 75, 77, 79, 82 83 and 84 
Du-ecton etc of fill ill Ko fiF i<i may bc, apply to all search 
search warrants wamnts issiicd Under section 96, section 98, 

section 99A or section JOO 

‘ Legal Remembrancer t \Iozam Molla I L R 45 Cal 905 Curameah v King 
fcmp IOC S 336 



90 


CODl 01 C1IM1^\1 PROCIDURL 


Cnvr MI 
Secs 9JB SSG 


99B An^ peibon liiMng an} inteiest in anj nc^^ spapci , bcol^ 
Application to High dociimciit, in icspcct of wliicli an order 

oHoHe°t^re fcitiiic ln«? been made iindci 'section 99A. 

™i}i a\itlnn two month'; fiom the date of auch 
ordci, appl\ to the Higli Conit to sot aside such older on the gioiiud 
that the issiu of the ncwspapei oi tlic book or otliei document, m 
iGsjiett of winch the oidei was made, did not contain can^ seditious 
01 othei mattti of siicli i natiuc els is letenod to in Siih ‘'Cction (1) of 
Section 99A 


99C hi\ci\ sucli application shall be heaid and deteimined 
Hearing by Soeciai h^ a Special Bench of the High Court composed 

of thieedi.dgc<^ 

99D (j) On receipt of the application, the Special Bench 

Order of Special it it lb Iiot satisfied tint tllC JSSUC of tllC 

iKWspapei 01 the book 01 othci document, m 
of which the application Ins been made, 
conumed scditiou-' oi otbci maltci of sucli a iiatiuo ns is referred 
to in sub section (J) of section 00^, set aside the oidci of foifeiture 


(^’1 When, theic is a diffcicnce of opinion among the Judges 
loiming the Sjiecial Bench, the decision shall he in accordance 
with the opinion of the nnjoiity of those Judges 

99 E On the heanng of any such application with lefei- 
Evidence to orote to QH} llOWSpapei, , 111 } COP} of Sllcll IICWS 

m-ij l'<- enen m tMtleiiCD in aid of the 
piool ol the nature oi tcndenc^ of the wouB, 
SI K 01 Msihle lepu mentations contained m such newspapei m 
lespcct of which the oidci of lo.tciturc was made 

09 F Ib\Li} High Coiiit sliall, as soon as coincnienth mi} 
liamc lilies to icgulate the jnocedure m the 
,,„1 .1 ■'I’pl'oot'on'., the amount of the costs 

uh? ‘ ^ of OHlcis passed thoiLO.l, end until such 

tlnii suits siil^' ’ l’'''otice ol such Comis m piocetdinus othei 


09G J\,o 

Jurisdiction barred 
RlttlOll 9')B 


nrdu pas^icd oi action t iken undci stction 99A 
‘’hill ht ralhd m question in an} Court other- 
"isc than in accoiduice with the pioiibions of 


MN <f 


■)o\ to ,<,r. 

> t” wliiih 


V'cri in*.i.rtfd l> the Pn 
rq«Ml -d iht Indii Prc>s 


ss I 

Act I i f 


Uipenl nnil Amendment Act 
1910 Iht proMSion'i of the 



Ciir >Tt 

Etet. iw 101 


rrNrrM. rrovi‘^JoK ‘5 nrLATiKo to seauches. 


01 


n yx*»crif arc f-.r «} p pirt tiim fn»ni the latter Act, but ir® confined to 

rrtrpapm, -ii o*lipr dinim'^t* crmfiminjj seditious mattef, that is to 

nsfrer tfw jr‘'iri}in <f whfli i« ptinithiMc under S !J^\ Penal Code 
't wifn {irr»,»n »h ft ivt nl« either ‘poken or written, or 

k'lflji”'* «f thrrwiu' t rinu« or attempts to bring into 

j rpd (rr cnj-rijt «f ,t -<ttrtn| t» t> exute di«afTrction, towards Her 

aj*ti\ <f (hr (, iTmm -nt • *tal la law m Ilnlish India" The Eanlana- 

ticns to tf>- ^ j 

Thp i-c M» ma c f Sn z*> 77 7» ^nd R4 apnl>, so far as may be, 

t3 *amn » . n! -r s ,.\ 


C — Di^iorrni «»f /jrrsuiie irronqfiillti cnnfincd 


Sf»rch fer prne-» 

JUfli cirrtiinsuruis 
iic miv ivMjc I M , 
''airaril m 
f'UWi Wirt It Kinll Ik 

if found, '‘lull 
^'^‘0 "Inll inikf v„( 

jirttiKT 


'ri‘-u\tiH\ Mifiivirnlt Magislrilc of the first 
el'f'S »ir ‘^iib »h\i-ionit M Ins roi'son 

I lint 'iii\ ppr'^tin n confined under 

(III! till I tinfitu ttu nt amounts to an ofTcncc, 
ir< fi u irnnt and tin pi rwm to wliom such 
fii i\ M irrli for iht ptrMm so confined, and 
luidi in Kiordtnci ilu rt uith, and the per- 
\k tinnitdi it<)> likin hi fore n Magistrate, 
h ordir in ilit t irrum'ptnnrcs of the case 


„„.**,* *3 77 7 i >»/ «i md Ri aiiU «• f'c nn) be to all warrant* 

‘•*u^und»K-s ,01) 

• f *' imni u« ri I wj) K f, r„, ,» „m,| f ,r , m inh w'irr int under S 100 Search 
JTant* ini'mi-ij tn !»<■ ciw«l tin I r ih » mxi m ift legil if drawn ip in the form 
tk few mni* nnif r s / or S ,s with Itirnitwes ndapted to meet 

the reqiiif,„„ni. of ii„ i 


R^aeon to belmve 

' jTwn i» *iil t(, I, n, r> »M.n to Ixli ^e ■% thing if lie has siiPficient cause 
10 lull n .1 «ilierwi«— (S -C Pcml Coile) 

d»-finiii(,n of •• wrori^riii confinimcni i« Ihus guen in the Pemt Code 
' ' . ent tint person from proceed* 

I proceed Is said wrongfully to 
^ re«trnni any person in such 

? jeiond certain circumscribing 

, . 

t or thr jMiwrrs of n High Court in similar c iscs to issue directions of the nature 
a hahtas <orpus sei S 4 ft, and for the jiowcrs of a Distnet or Presidency 
Magistrate on a romnlaint of the abduction or unlawful detention of a woman or 
lemale clulj *ce S 551 

D — General Proiistons rclatinq to Searches 

101 The pioA t‘<ions of scction<{ 43, 75, 77, 79, 82, 83 and 84 
D«Mtion, «tc, oi fihaU, M> far may he, apply to all search- 
«a«h warrants ' warriuts jssued imdcr Bection 90, section 98, 
^®ction 99A or Bection 100 

- ‘ Legal Remembrancer i Mozam Molla I L R 45 Cat 90s Curameah p King 

h'“P lOC W N 336 
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CODE OF CEIMWAL PROCEDURE 


OttAP "Vll 
SSC3 102.103 


102- (l) 'Whenever any place liable to search or inspection 
« , 1 ,, . under this Chapter is closed, any person 

cioser'’Sye" to ?iiow residing m, or being in charge of, such place 
shall, on demand of the officer or other person 
executing the arrant, and on production of the warrant, allow 
him free ingress thereto, and afford all re isonahle facilities for a 
search therein 


(3) If ingress into such place cannot be so obtained, the 
officer or other person executing the warrant may proceed m 
manner pro\ided by section 48 

(3) Where any person in or about such place is reasonabl} 
su'ipectcd of concealing about Ins person anj article for wbicn 
search should be made, such person ma} be searched If 
person is a woman, the directions of section 52 shall be 
observed 

It should be noted thnt there must be not ontj a deimnd by the officer or other 
person e'cecutmg a search t\'UTant but the warrant must be produced 

In execution of a warrant not only enn the place be searched but also the 
person of any person in or about it who is reasonably suspected of conccahuB 
about his or her person any^ article for which seirch should be made The object 
of a search of the place mifiht be frustrated if such a facility were afforded for the 
retnoNal of the article sought for A list of the properties taken from such person 
shafi be prepared, and a( his request a copy of such list shall be given to him 
[S 103 (4)] 

It should be noted that S loa doe* not apply to the Police in the towns 0! 
Calcutta and Bombay See S / (o) 


103 ( 1 ) Before making ft search under tins Chapter, the 

Sejrch to be made m officcr Or otltcr pcrson pbout to makc it shall 
presmee of witnesses gall upon two Or more rcspectable inhabitants 
of the localit) in winch the place to be searched is situate to 
attend and witness the search and maj issue an order in WTiting 
to them or any of them so to do 


(2) The search shall he made m their presence, and a list 
of all things seized in tlie course of such search and of the places 
in which the} are respectnelj found shall be prepared b} such 
officer or other person and signed b} such witnesses, but no 
person Witnessing a search under this section shall be rcQUited 
to attend the Court as a witness of the search unless specially 
summoned b} it 

(3) The Occupant of the place searched, or some person m 
Oc«pant of pu« lus hchaU, Bhall, m c^cry instance, bo per- 

scare e maj- atten permitted fo aftctid during the search and a 
copy of tfic list prepared under this section, signed b) the said 
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BtC 103 

■Kitnc«:«es, be deliie^cil to «5iich occupant or person at liis 
request 

( 4 ) Wlicn nn\ per'^on is spnrclied under section 102, sub- 
section (3), a list of all tilings taken jKisscssion of shall be pre- 
pared, and a eop\ thereof shall Ik* <leU\cred to such person at 
Ills request 

(5) Ant person ubo, uilliout reasonable cause, refuses or 
nc^ilects to attend and witness a search under this section, a\heTi 
called upon to do so hs an order in writing delivered or tendered 
to him. shall he denied to have committed an offence under 
section IS" of the Indian iVinl Code 

Ih, ^d(llll n M> SuIj III iml ihp m-.triuin of Sub section (5) by Act Will 

of lOM i>en>l..fs in unr. iv>n >ble nfiisil or fMfJb-ct to iltend 11 t search witness 
and would m ikr i( 1 .onditio" poredcni tint tin person in (question should haNC 
been required lo iiirnd bj irt 'f «rnin|« from the rolice-ofTiccr 

Tht«e imindnunt-, ire intended to put an *nd lo the objectionable pnctice of 
bnnRing « nii imifevMon il irch wune<te» from a distance and to prevent the 
bv no m* ins umomcnon frU'tration of « archer b\ the iinrc isonible refusal of 
witness! < lo Tltrnd 

Thf l^wndis (omnuttec recommended the i<»oe of CNeciitive instructions to 
the Police ih it ihcv «huuld whemver |)o«siblc require the nttendinee of respectable 
witness(» fn m tin Miimediaie vitiniiv 

When a o< irih hid be,.n rondiicied under S 103 evidence can be given regard 
ing the chmg% vi ired m (he course of (he search and regarding the places in 
which thev wrri found in add'i'oo to the evidence of the list which the law liirects 
to be drawn up nl iting to the particulirs of (he properly found t 

The circumsnnce that (he witnesses were not inliabitants of the locality does 
not necessarily expose the conduct of the Police to suspicion or render evidence of a 
search inadmissible* An attempt to search a house without the presence of wit 
nesses does not justify obstruction and rtsi'.tancc so as to bar a conviction under 
S 353. Penal CikIc * 

The Allahabad High Court held that though a Sub Inspector of Police inves- 
tig 'ting ii ch irgc of theft requires no v\ imnt to search a house which he suspects 
to contain stolen property yct m making the search he is bound to comply with 
the provisions of S loj ind if he attempts to make a search without search 
witnesses the owner or occopior of the house is justified m resisting the attempt 
so far as to exclude him from the house The owner or occupier is not however 
justified m using any more force than is necessary for such purpose * 

Refusal to sign the list of things seized in a search is not an ofience punish- 
able under S 187, Penal Code It ib an independent duty imposed on a witness 
to a house search and not n refusal to render assistance to a public officer which 
must have some personal relation to the execution of his duty by the public 
officer implying that the person who assists is doing something which in ordinaiy 
circumstances the person assis*^d could do for himself* 

The spirit of Ss loi, r 03 require that an option be given to the occupant 
ot the place searched to be present at it and not that he is to be allowed to be 
present only on demand The words “occupant of the place" refer to persons 


I SoUl^3Ikt> Cmp I L R 34 Mad 349 

• Q Fmp , Raman I L R ** Mad 83 

*p Enjp V Pukot Kotu * ^ R, 19 Mad 349 , also Penal Code s 99 

• Emp V Nirmal Smg , I ^ R . 4* All 67 

• Ramaya Naik J L R «6Mad,4l9 
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Chap Vlf 
Secs 102 103 


102 (1) 'Whenever any place liable to search or mspection 

^ . t under tins Chapter is closed, any person 

cioJd"°Sa« residing in, or being in charge of, such place 

shall, on demand of the officer or other person 
executing the arrant, and on production of the warrant, a 
him free ingress thereto, and afford all reasonable facilities lor a 
search therein 


(.2) If ingress into such place cannot be so obtained, 6 
officer or other person executing tlic warrant may proceed m 
manner pro\idcd by section 48 

(3) "Where anj person in or about such place is reasonably 
suspected of concealing about his person anj article for wnic i 
‘search should be made, such person maj be searched 
person is a uoman, the directions of section 52 shall e 
observed 

it should be noted thit there must be not only a demand by the officer or othet 
person executing a search \% irrjnt but the warrant must be produced 

In execution of a wamot not only on the place be searched but ! 

person of any person in or about it tvho is reasonably suspected of I 

about his or her person anv, article for which search should be made , j fhe 
of a seirch of the place might be frustrated If surh t facility were afforded for t 
remosal of the article sought for A Jivt of the properties taken from such pers 
shall be prepared and at his request a cop) of such list shall be giten to hint— 
[S 103 (4)J 

It should be noted that S to-* does not apply to the Police m the towns 0 
Calcutta and Bombay See S i (a) 


103 (I) Before making a search under this Chapter, the 

Search to be made »n officcr Or otlicr pcrsoH about to inako it shai 
presence of witnes es upon ttto or mcro respcctablc inhabitant! 

of tlic localit} in uhich the place to be searched is situate 
attend and nitness the search and maj issue an order in 
to them or any of them so to do 


(S) The search shall be made in their presence, and a hs 
of all things seized in the course of such search and of the place; 
in nhich thej arc rcspectnelj found shall be prepared by sxid 
officer or other person and signed b} such witnesses, hut m 
person witnessing a search under this section shall be 
to attend the Court as a nitncss of the search unless speciah; 
summoned bj it 

(3) Tiic occupant of the place searched, or some person u 
ocwMjjf of pi4« hts liehalf, shall, jn c\crv instance, bo per 
»eM< e may juttenc permitted to attend during the search aud ■ 
copj oI the list prepared under this section, signed by the sai' 
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•uitnc'^'cs, plnll be delncrcd lo ‘^uch occupant or pcr‘?on at Ins 
request. 

(^) W’jicn nn_\ person !«« ‘jearcbed under section 102, Rub- 
•section (3), a 11*51 of all limits taken pos^cR^ion of Rliall be pre- 
jnred, and a eop\ llioroof ‘'liall be (leli\crcd to such person at 
ins rcquc'Jt 

(5) An\ |x'r‘5on i\ho, witbnut reasonable cause, refuses or 
ne^ikcts (o attind and witness a search under tins section, wiicn 
Called upon to do so l)\ an order in writing debsored or tendered 
to Inm, slnll Ik* dtonicd to ba\e committed an offence under 
section 187 of the Indian Penal Code 

111* ^d(JltI< n tii Sul>-«c-< iKin 1 0 iml ih» rimn of Sutj sri tion (5) b> Act Will 
of ir)*j (ifnili-fN 'in iinri iMin iblo r< luv il or lo itlind is i senreh miners 

and would mikr it 1 (ondition |>ntid4nt lit it tlw person in question should Inie 
b<-cn required to itlend b\ in eirilrr in writinj, freim the reiliec-ofTiccr 

Tlic^e nnumlmcnts irr inimde-eJ lo put m (*nel to the objectionable pnctice of 
bringmj* «i nii jmifessioml se irrh wiine«s<*« from n dist inte and to prevent the 
bv no mrans umummon frii'lntion eif «< are lies l»v the iinrcisomble refusnl of 
wUne<«r< to nttend 

The I^wnd<« ( omniitiee recommended the i«ue of CNecutive mstructiAns to 
the I’olieo thit ihev should whenever |M)«»iblc resjuire the attendance of respectable 
witne««(s frejtn lh< luinirdiutr vieimiv 

\\hcn a se in h hid Ixen cemdueted under S loj evidence can be given regard 
mg the things sn^e-d in ihe ceiufse of ihe search and regarding the places in 
which thev were found in addition to Ihe evidence of the list which the law directs 
lo be drawn up reluing to the particulars of the propert) found ‘ 

The circumstance that the witnesses were not inhabitants of the locality does 
not necessaril) expose the conduct of the Police to suspicion or render evidence of a 
search inadmissible ’ An attempt lo search a house without the presence of wit 
nesses does not justifv obstniciton and resistance so as to bar a conviction under 
S 353 Penal Code » 

The Allahabad High Court held that though a Sub-Inspector of Police mves 
tigatmg a ch irge of theft requires no warrant to search a house which he suspects 
to contain stolen property jet m making the search he is bound to comply with 
the provisions of S 103 and if he attempts to make a search without search 
witnesses the owner or occupier of the house is justified in resisting the attempt 
so far as to exclude him from the house The owner or occupier is not however 
justified in using anj more force than is necessary for such purpose * 

Refusal to sign the list of things seized in a search i> not an offence punish 
able under S 187, Penal Code It is an independent duty imposed on a witness 
to a house search and not a refusal to render assistance to a public oflicer w-hich 
must have some personal relation lo the execution of his duty by the public 
olficer implying that the person who assists is doing something which m ordinary 
circumstances the person assisted could do for himself * 

The spirit of Ss loi, 103 require that an option be given to the occupant 
oi the place searched to be present at it and not that he is to be allowed to be 
present only on demand The words “occupant of the place” refer to persons 


349 > tte also Penal Code s 99 
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CODE OF CRIMINAL PROCEDDBE. 


csAr vn 

fics 104 lOo 


residing m, or being in charge of a place, but it is desirable In practice that 
any person against whom an inference may be drawn from the finding of articles 
should be present at the search 

U the bond fides of the search is impeached, it must be shown that the law has 
been ignored and an inference against bona fides will not arise from the mere 
failure to exercise a wise discretion on the part of the officers conducting the 
search ^ 

B — MisceUaneoiis 

104. Anj Court may, if it tbmks fit, impound any docu- 
power to impound “^nt Of tiling produccd before it under this 

document, etc pto Codc 
duced 


On convicUon of certain offence-, the Court is competent to order certain 
property to be destrojed (S 521) 

105 An} Magistrate ma} direct a search to be made m 
„ , . . , his presence of an\ place for the search of 

search m his pre enee ’which be IS compctcnt to issuc a scarcb- 
■warrant 

present at a Police invpstigition may under S 06 
bee^VeW ^ *''^'^** ^ '”'*'** allhough no judicnl proceedings ha\e 

See notes to S 96 


» Rameah Chandra Banerice r Fmp I t R .1 Cal 
V e Roy Chow<lhu'\ I L R 3€ 


R 36 Cal f>a6 (SC)iOCal 



PART IV. 

Pin \ I vrif>\ o! 0i M NCI *5 


rn vn’nu ytii 

0i Srcunm ion Kiimo thi Pi \rr \m> ion Goon 

Rl IIA\ lOl II 

Tti jihcc? lln TnnitHr ( rime- lU yiihlioti 1^01, in 
foHc, •' 1 ‘C Sv P) to 17, both «)f lint Ihfiuhtion S'! 

112, 113, 113 ainlllT «»f tin*' (’otli <lo not npi)i\ to certain 
enqujric'5 under tlic Po'iuhtion, ■'(c lb;i III of 1001, 12 (2) 

and -17 (2) 20 t<» 20 of 111 of 1R02 arc to be 

read \\itli and constnual is part of this Cliajitor (See S 27 of 
that Regulation and S 3 of this Co<lc) 

Oi sicinm ion nmiM. im ri \ci <\M) ior ooop 
iirnwiouR 


1 Per keeping tbe peace 

“IhA la» provides t«‘ w >>' ®t iil mi; *rturil) for keeping! U>e pence 
The first, by means of S loO «s, nficr conviclion ol nny oI Oic oITcnccs 
specified Iherein, by pisMOg on order it ihe lime of passing sentence on any 
person, ordering him to execute t bond for n tcrinn sum of money, with or with 
out sureties to keep the peace for a certain period not exceeding three years, 
such period commencing on expiration of the sentence (S lao) The order h 
summary because the person bound over has hod an opportunity during the trial 
of defending himself or of showing cause ngamst the facts on which he is bound 
over It may, however, be observed that he has hid no opporlimily of showing 
that the terms of the bond ire unreasonable or out of proportion to his means 
If the trial is held by a Magistrate not a Sub-divjsional Magistrate or of the 
first class and who is therefore not competent to pass an order under S loG and 
ht- thinks that such an order should be passed he should record Ins opinion and 
submit the case to the Migistnlc to whom he is subordinate to be properly dealt 

with (S 3-tgl An order under S '06 requiring security to keep the peace can be 

pissod by a Court of ApP«aI »>■ the High Court as a Court of Revision 

IS lofA (s’* 3 . , ’ 

The second is by proceedings taken on toforniatin that a person is Lkelv 
W commit a breach of the pence, &c (S 107) More than one person cannot 
be joined in the same proceedings unless fhey have been assoented together m the 

matter under inquiry (S 117) In such case the Magistrate must make an order 

lO writing setting out the substance of the information on which he ari. 


lO writing setting out the substance of the information on which he acts" the 
amount of the bond to be executed, the term for which it is to be in force’ anrf 
the number, character ind class of sureties (if any) required (S ns) Aco'ovof 


such order shall be delivered to such j^rson on service of the summons ca»irfi 
upon him to show cause on 1 specified day, why he should not be required t 
comply with such order (S 115) A warrant of arrest may be Issued instead r 
a summons, if his arrest is found to be necessary to prevent an imminent hr^ 1! 
of the peace (S 114), but, as on service of summons, a copy of the order I " 
•- • • J — -w is executed (S ije) 


be delivered to him when such warrant ! 
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Catp VII 

Secs IW 105 


residing in, or being in charge of a place, but U is desirable in practice that 
any person against whom an inference may be drawn from the finding of articles 
should be present at the search 

If the bond fides of the search is unpe'iched it must he shown that tho law has 
been ignored, and an inference against bond fidet wiU not arise from the mere 
failure to exercise a uise discretion on the part ol the officers condnoting the 
search ‘ 


E — Mtscellaneoiis 

104 Any Court may, if it thinkg fit, impound any docu- 
power to impound OP thitig produced before it under this 

document etc pio Codc 
duced 


On conviction of certain offences the Court is competent to order certain 
property to be destroyed (S 521) 

105 Anj Magis,trate maj direct a sench to be made m 
'"f ol any placp for the search o! 

Search m his pre enee fie H COmpctCnt tO ISSUe a BeaiCU- 

'varrant 

direct* the ”^^i? at a Police miestigation may under S 06 

been held ^ house to be made although no judicial proceedings base 

See notes to S 96 


I f Pmp ir It Cal »crt 

W N el," t ' n^Vcal W6 (SC).6Cll 



PART IV. 

PiiMVTioN oi Onr\cis 


rinrrnn Mir 

Oj ^rciniT^ mil kii Pi\r. Tin Piui \M) ior Good 
Rl H\\ lOlR 

Tn p!ic(v ulun iIk I nuilnr ( nine** R(j;uhlmn 1001, is in 
lone, v'c Id 17 1 h»iIi tint Repulition Ss 

312 11,0 iij 'itidllT of thiv (‘odi dt) not nppl\ to ccrtiin 

enquirn^ niulir t!i( ^oc R<;r III of 1001, S«? 42(2) 

and 17 (2» Jd to 2h of R(o HI of 1802 irc to be 
rend with nnd r(in'«tnH<l .is piri of tins Clnptcr (8ec S 27 of 
tint Rejrulition ind s t of this ('odd 

Oi viciniTii ion KiiMM. nil nui ,A^D ion good 
iif'ii u loun 


1 For keeping the pence 

11 *'* law pruMdct iw w i\» <1 itking vi-curiD for I ccping llie peuc 

firil l») fii'‘an% «f S n/t is 'ificr comic! on of nny of tliC olTcnces 
*P'*cir«i thrrrin fi) nn ortl<*r il the time of passing sentence on any 

Person ordering fum to execute “t lx>nd for n certain sum of money with or with 
out lurctie* to keep the peace for n certnin period not exceeding three years 
such period commencing on expiration of tie sentence (S 120) The order is 
tjer«on bound oxer has had an opportunity during the trial 
ut defend ng him<(1f or of sliowmg cause against the facts on which he is bound 
It mi), IiiWexer be observed tint lie Ins had no opportunity of showing 
that th** terms <f tlw* l»ond ire unreasonable or out of proportion to his means 
If the trial is held by a Magistrate not a Sub-divisional Magistrate or of the 
'‘rst class and who is Jhercfori mt competent to piss an order under S JoC and 
he ih nks tint such an ordrr should be passed he should record his opinion and 
subm t the case to the M gisinie to whom he is subordinate to be properly dealt 
"■'h (S 3^5) ;\n order under S loO requiring security to keep the peace can be 
P«sf^ by a Court of Appeal or by the High Court as n Court of Revision 

ihe second is by proceed ngs (ikcn on inforniatin that a person is likely 
w commit a breach of the peace, 4 c (S 107) More than one person cannot 
be joined in the same proceedings unless ihey have been associated together in the 
Platter under inquiry (S 117) In such case the Magistrate must make an order 
'P w-riting setting out the substance of the information on which he acts, the 
amount of the bond to be executed the term for which it is to be in force, and 
•he number, character and class of sureties (if any) required (S 112) A copy of 
such order shall be delivered to such person on service of the summons calling 
•'Pon him to show cause on a specified day, why he should not be required to 
Comply with such order (S 115) A wairant of arrest may be issued instead of 
® Summons, if his arrest is found to be necessaiy to prevent an imminent breach 
the peace (S 114), but, as on service of summons, a copy of the order ojuM 
be delivered to him when such warrant Is executed (S 115) 
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A warrant of arrest wouM also issue if summons cannot be scncd or, if, on 
smicc of summons, -appearance »s not made (& go) For sufficient cause tn 
Magistrate can dispense wijh personal attendance and he ma) permit the perso 
called upon to show cause to appear b> pleader (S ii6) If the person i 
present in Court the order is to be read to him, or, if he so desires it, its suoslan 
should be explained to him (S 113) When the Magistrate has the person before 
him, he is required to proceed to inquire into the truth of the information on 
which he has acted, and he should proceed as nearly as may be practicable as 
m the trial of a summons c ise [S 117 (3)] that is to saj, he should, first of aH. 
call upon the person concerned to show cause why he should not be bound o\er» 
and if he admua that the information is correct, he can at once bmd him o\er 
(S 242 243) » 

But if he docs not so admit the Magistrate must proceed to take evidence to 
pro\e tint the neecssitj shown tn the information on which he has acted exists 
for binding him o\er The wunesse*. can be cross-cvimined and re examined 1 
a prtnt-Ji facte case is estafahshed the defence is taken and the witnesses for the 
defence should be examined (S 244) judgment is then pronounced If the 
IS for security to be taken the terms of such securuj cannot e\cied those specified 
in the order passed under S n' fS ti 8 ) The sccuritj should be gi'ctt ^ 
once or, on failure, the person will b» lommitted 10 jail for the term for which 
security is required (Ss izo 123) But the Magistrate may for sujficttni reaton 
fix 3 later date lor the commencement of the opermon of his order, and he may 
thus enable the person required to gi\c securil) to mike arrangements to comply 
with the order IS isolz)) 

Security may honeier be giicn ifterwards through the Superintendent fif 
the Jail, and il it is accepted by the Magistrate (he person giiing it should be 
released from Jail [S 123 (4)] If the snurity is for a period exceeding one year, 
and it IS not giicn, the person is detained m jail but the proceedings must then 
be laid before the Cour* of the Sessions judge, or, in the case of proceedings 
o* a Presidency Magistrate, before the High Court and such Court is empowered 
to pass such order as it may think fit, but cannot commit a person to prison for 
failure to gne security for i period exceeding three years (5 123) A Sessions 
Judge may transfer any pciKcc dings so Iwd ^forc him to an Additional Session* 
Judge or an Assi.>tant Sessions Judge Impn^onmint for failure to giie security 
shall be simple {b 123) A Magistrate may, after an inquiry on oath into the 
fitness of a surely refuse to lacpl any surety Qr to reject any surety prciiousl) 
accepted by him or his predecessor on Ihe ground that such surety js an unfit 
person for the purpose of the bond (S i2j) 

An> order refusing to iccepl or rejecting 1 xunli is appi il iblc (5 406 A) 
The District Magistrate and |he Chuf Presuhnci aiagistralc hue power 
to release any person imprisoned for failing to gne security if, m their opinion, 
he may be relrasod without hizard to the community or to any other person 
Su h an order of discharge may be unconditional or upon such conditions generally 
prescribed by tht Local Goicrnmenl as the jiersons afTeclcd may accipt On 
breach of a condit on the person may be rt irtrstid and may be remanded to 
prison unless he furnishes the sccuruj ongm illy d< m mded (S 124) 

The District ^fag|strale or Jhc Chief Presidcnev M igistratt may at any timo 
for sufficient reasons to be records m wfiiuig cancel any bond executed by order 
of any Court m his district not superior to his Court (S 125) 

An ippeaf now b.s agim*l m mtfrr dttiiinding siaiirily for keeping the peact 
except where the proceedings hue been laid before a Sessions Judge under S 123 
(S 4 oro 

A surety can at any time apply f» a Magistrate to be released from his obligi 
tion, nnd the Magistrate, aft^r cmcefling the bond, wilt require the person affected 
to furnish fresh security, And in default of fresh security will commit such person 
tn prison (S 126 and I26\) 
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^\'hprc the ^I^gI«tnlc of opinion, dunng the inquiOi that immediate 
mcaturcs ire ncce»«irv for the pmenuon of *i brcich of the peace he may, 
fu* reasons to be recorded in nntmp direct the jier^on nITcctcd by the order 
undT S iiJ to execute i bond nith or uilhoul sureties, for keeping ilie pence 

until the conclu'ion of the inquirx nnd mis dcttin him in custody m default of 

execution of the bond [S 117 (j)] 

\ Court of ^ppc^I cm «et nside, nmrnd <r pi<s an) such order under S 106 
in a C3<c reguiirlj bnught before it on nppcnl [S 423 (d)] and the High 
Court, as a Court of l\CM<ion hnv «imilnr [ioi\ef« (S ^39) 

2 For Oood Behaviour 

Tlic pmceilurc prescribed for «ecunl\ to keep llie pence gencrnlli npplies also to 
proceedings to nquirt stcuritt for ^*"*1 bthnsiour nnd need not therefore be 
repc-attd Tlie grounds in wimh such proceedings mnj be taken nrc set out in 

Ss 10& lo) and no nn 1 »uch of these » ire npplicnble to the mnjtcr before the 

Mngistratt must be »tt <ut in the order in writing to be dilivirid to the person 
concerned on stniee of summons or on ixsxuiion of w irrnni of nrrcsl, as the ense 
mni L<- (S iiji S 11’ requires ihii suih ord<r sjnll set forth the substance 
of the informatiun on whuh the Mngistr ti his ulsd hr witinut such informa. 
tion the |>f‘rson riquirod to 'h » t lU'i would n t <«mt prip ircd to meet the 
ense against him ' In i nmiti n sMth tins subjut it should be recoliecled tint 
a Magistrate t innoi pr iKrJj i binge iht grounds on which he his proceeded 
without some frc'h n lic< to tl p rv n lontim d For in*t ince, if such person 
has been rilled ujiun to sh iw eiuse whs he should not gne secunlj for good beha 
'lour under S ion that is becaust ht h is no ostensible meins of subsistence. 
It would not bt prop r fir i’k Migi'triti without notice and probabi) also 
without some adjournment of the proceedings to take evidence to bind him over 
because he is b> hjbit a robber housebreaker or theif under S 110 The proce- 
dure would be a» neirl) is ma> be practicable as in a warrant-case that is, under 
Chapter \\ 1 , and the Magistrate would therefore first commence with taking 
evidence as to the truth of the information upon which he has acted (S 117) 
and It would be onlv when a prtmd facte case has been established that tht. accused 
would be called upon to enter orj his defence (S et seq), but no charge need 
be framed— (S 117 (2)] Sepante proceedings should be held against each person, 
unless It appears that tlicj hive bcin associated together m the matter under 
inquirj [S 117 (5)] 

Evidence of general repute or otherwise is admissible where the case is that 
the accused is an habitual offender, or is so desperate an offender, as to render his 
being at large hazardous to Ihe community The latter part of this is new 
IS 117 ( 4 )] 

Imprisonment for failure to give stcurily for good behaviour, where the pro 
ccedings have been taken under S 108 or S io<) is simple, and, where the 
proceedings have been taken under S 110 may be rigorous or simple as tlie 
Court directs [S 117 (b)] 

Any person ordered to give security for good behaviour by a Magistrate not 
being a District Magistrate or a Presidency Magistrate has the right of appeal to the 
District Magiilratc (S ^oC) 

'A — Security for Keeping the Peace on Conviction 
106 (J) Whenever anj pcr&on accused of any olTencc 

Security for keeping punifihablc undcF Chapter Vm of the Indian 
the peace on conviction Penal Codc, otlicF than an offence punishable 
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under section 143, section 149, section 153A oi section 164 
thereof, or of assault or other olTcnce involving a hreacli of the 
peace, or of abetting the same, or anj person accused of commit- 
ting criminal intimidation, is convicted of such offence before 
a High Court, a Court of Session or the Court of a Presidency 
Magistrate, a District J>Iagistiate, a Sub-divisional Magistrate or 
a Magistrate of the first class, 

and such Court is of opinion that it is necessary to require 
such person to execute a bond for keeping the peace, 

such Court maj, at the time of passing sentence on such 
person, order him to execute a bond for a sum pioportionate to 
ins means, with or without sureties, for keeping the peace during 
Biicli period, not exceeding three jears, as it thinks fit to fix 

(2) If the conviction is set aside on appeal or otherwise, 
the bond so executed shall become void 

(3) An ordei undci this section may also he made by an 
Appellate Court including a Court heanng appeals under section 
407 or bj tlic High Court when exercising the powcis of revision 

The original intcnlion of the Amending Bill nhich beenme law as Act XVIU 
of 1923 was to maU<2 this section applicable to all cases of conviction under 
Chapter VIII of the Indian Penal Code The Lcj^ishiure cKCepted the sections 
enumerated in subsection (1) The words or of assembling armed men or 
taking other unlawful measures with the evident intention of committing the 
same which hisc been omitted are to a large client, if not entirely, co\ercd 
by the insertion of the reference to Chapter Vlll of the Indian Penal Code 

There was some conflict of opinion among the High Courts as to whether an 
Appellate Court could require security on appeal from convictions by second or 
third class Magistrates Ihc introduction m sub section (3) of the words “ includ 
ing a Court hearing appeals under section 407 sets the doubts at rest 

DifTicuItics ha\c arisen m respect of orders purporting to ha\o been passed under 
S loG, requiring security to keep Ihc peace, because the person so required to 
furnish security his not been convicted of an offence within the terms of that 
section I or instance, a person has been accused of noting (S 147 Penal Code) 
and he has been consicted only of being a member of an unlawful assembly* 
(S 143) or of criminal trespass (S 447) that being stated m the charge as Ih'* 
common object of such assembly, but neither of these offences is amongst those 
specified m S 106, nor do they necessarily involve a breach of the peace * 

Cut if Ihc criminal trespass has been committed with the intention of com 
milling a breach of the peace* or hurt, an order for security can be passed D 
cannot be passed where the intention was othenvise, as for instance, to have 
illicit intercourse wnth the complainant’s wife* 

An order under S 106 may be made in a case where it la found that armed 
men were assembled with the intention of committing a breach of the peace though 
none occurred * Such on order can be made only if the Magistrate expressly 
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fnds ih'it the act< of the nrcii<rtl amounted to i««cmblinfj armed meOi or taking 
unlawful mea«utT«, wxth the evident intention of committing a breach of the 
peace, or the eviderice i« *o clear that, without «tirli express finding, 't superior 
Court thou’d l»e «ati‘ficd that the arts found do involve a breach of the peace or 
an evident intention to commit the «ame • 

If an order far vecaintv to keep the peace passed on conviction o! an oftcnce 
not specified in ^ if/>. It IS inrtimbeni on the Magistrate to record ft clear finding 
of farts making section ir/» applicable • *»uch fi finding should fie clear and explicit * 
! (Onvictnn und r ^ Penal Code justifies an order under S 106 of this 
Code, for ih«* expression other offence involving a birach of the peace’* includes 
an ofTioee winch was an ogcnce t>eeause a breach of the peace had occurred or vvas 
1 1 »h to csaair * 

Where the amisMl vvrn cimirled of offences not necessarily involving the 
use cf f irre cr a f rearfi «f ihe pi «re e g under ^s 207i 370* 4^6 Penal 

Code and where there was no find ng that a breach of the peace had ensued, 
n f rd'r und r s w/i 1 f this Code was ilbgal * 

Rut entitru ihi Ml ih 'had High Court (Knox J) held that an “offence involv* 
ing a biT >rh of the i>ear« does n»n mean onlv an offence which necessarily 
involves a breach 1 f the pe ire or of vvliich a I reach of Jhe peace form* an ingrc- 
di<nt but inckid'*v «uch in nffinre in eommon Inowlcilge is ordinarily or very 
prob bh the ocravinn f a bnacli of the jeace, as c g the removal of a 
landmark * 

To bring a r I'l within the terms of S loCi there must be an express finding 
that the atts tif the jciustd in\ t'<d a br» vch of the pi icc or were done with the 
evident inientim *f causing th< same or at jII ivents the evidence must be «o 
clear that without in ixpr.xs finding a supirior Court is satisfied that such was 
the ci-( ’ \ finding ihif the ci mmon objeit of an unlawful assembly was by 

means of (nnimjl f rn ir show tlunof to like jiosscssion of land, and that but 
for thf driaii n 1 f ih riv i1 I mdli rd to the ten mis to retire there might have 
b((n isiriusri't w s t(i»iiffii icnt t > bring the i ise wahm S 106^ 

I ix n a iinviti<n for rriminjl trespass where the intention of ihe trespass 
IS t c immit I br< iih of ilie p< m an order mi> U passed under S 106 ’ 

I Ik mi r( i lusing 1 disturb mei m nligKUs worship to provoke an assault 
and cinvutioOs umkr Ss md tttS Pen il Cidi arc not sufficient grounds 

fur an order undtr S i<)»> of lhi» Code* But if the evidence shows an intention 
to commit a breach of the pc ice an order under S lof) after a conviction of 
crimmil trespass run be maintained'® It miy depend upon the intention with 
which the o/ience was committed An order under S lofi can bo passed in a 
summary trial »f there has been a conviction of an offence within thAt section, 
and the Magistrate or Bench has jurisdiction to convict and to make such order 
The evidence however generally ^hov\s that the conviction should have been for 
noting which is a warrant^asc and not triable summarily The result ts that the 
order for securit) to keep the peace ts set aside on revision as ultra litres, (or a 
summary trial having b‘’en held the conviction cannot be altered to a conviction 
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of nnothcr offence not so tri'iblc The responsibility is consequently entuely with 
the Magistrate for such result 

An order requiring security to keep the peace can be passed by a Court of 
appeal or reMsion If the con\ictioni on tvhich such an order is founded, is set 
aside, the order becomes void And though the comiction may be affirmed, the 
appellate Court may set aside the order under Sec io6 [S 433 (i) (d)3 *■ 

If the sentence is not appealable it docs not become appealable merely on 
the t,round that the person convicted is ordered to find securil) to keep the peace 
(S 415) If the period for which security is required exceeds one year, and, on 
failing to comply with it, the person is committed to prison, the proceedings must 
for'^order^s^ (S '1^3)^°”'^^ Session, or, ,n a Presidency Town, to the High Court, 

The penod for ^^h.ch security is required under S io6 commences on the 
expiration of the sentence passed (S 120) 

Powers cf Magistrates 

..ncr^ c second or third class requires a bond to be executed 

L uu 530) If he thinks that such an 

sfinuM llI’ f 'h?* ^ u WoctH /IS directed by section 349 that is 

Vo the nlirtt M Ihe case before him, and report his proceedings 

17-^* District Magistrate or Sub«di\ixional ^^aglst^ate to whom he is subordinate 
und^T US’;"" 'h'" 'rfir thc Sri for an ordec 

Magistrate is competent to pass an order under S 106, 
for h?s b"emc notwithstanamr^hat, hut 

%werss ® SubdiMSional Magistrate he would only haae second class 

iS:uI’s"?o'‘c|'\irBu, qT rr r'T ■‘“'J' (court Fee, Act, 

fo^rlpng .hVp"t\'ifpere:r,'«,hT'tto Z ete’eufomir’''' 

bond (S 5,3) ““J f'' m lieu of eceeut.ug such 

B—Sccimhj /or I eqnmj the Peace m other Cases and security 
for Good Dchanour 

a Trcqidcncy Magistrate, District 
.hf;r“'rr'^„'u‘iL';eX7 Uaa^^o'r Magistrate or 

an, person is l.lol f mforroca that 

the public tr'JDniiilhti” ^ of the peace or disturb 

hihh occasion n hrfia ’1 wrongful act that may pro- 

qinll tj I MaSf’c If T“' ” public^ran- 

I Aia„istratc if m lug ppim on there is sufficient 

• Ml,hmuj,‘‘'?Sh ; ''A"'shrfa’'r", p p > ' " S" Cel lo. 

•li’p' rStej'eSmj'h ^ ^ R 
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{Trmind for prorooduv nn\, in nnnncr hcrpjinftcr provided, 
rr^iurc <or]i |>rrMin to ‘liow rvit-o wll^ lie “Iioiild not be ordered 
lo(X{«cuto n Kind or witbnnt for keeping tlio peace 

fo' tnrli |*(nr*d u >\ (yrnding oin \c'\r tlie Magi'^tratc thinks 
ft to fix 

(■?! ]Vor(-<ding'v ‘■Inl! not K til on under (111=: ‘section unless 
either the i^rwu jufottiud o,^'nn'«l or llio itliee uherc the breach 
ff the j>nr( or di>-iiirlnnc( appn I k ndod. is within tlie local 
limit'; of ‘•neli Mn^jsirTlf s jnriMlirtmn and no proceedings shall 
I'e talcn Kfore nm Mn^istral* other than a Chief Picsidcncy 
er Dictnct MT;.isjrito unh>-s Kuh the person informed against 
^nd the plnre win re th< brnrli <»f the peace or disturbance 13 
’'I preliendtil nre witlun tin h»oal hunts of the ^fagistrate’s 
Jiirisdjciion 

ni When am ^^ag|strate not tinpouered to proceed under 
s\i\)v<r\u»n tl\ Ins nason to behese that any 
•t )Mrs<in IS hk<h to roininit .a breach of the 

p< ir( <ir disiurl) the puhhe tranqmllitj or to 
da am uron,.ftil irt tint tiii\ probibla oe< isjon a l)rcach of the 
peate or disturb tin pdiilit ii iti<|iiillit\ and that sueli hicach of 
the pcirt or <li>«t(irlnnee cannot Im preauiled «>llier\\ise tlian by 
detaining muh pin-on in < ustodx micIi Mngistiate maj, after 
^wording Ills n asdti*. iwuo \ ^ irranl fi»r Im aircst (if lie is not 
ftlrcatU in riisi()(|\ (,r in fon tin (*ourt) uid niaj send him before 
a MagistrUi <inf»ow(r<d to ded with the case togetlici with a 
coj)\ of Ins rfasfiiis 

A Migistritc In fore whom a poison is sent undei sub- 
^eciion ( i) nj|\ discretion ditain sucli person m custody 

pending fiiillitr lelion b\ liiiiisdr undir this Cliaptcr 

Sub section (!' 

"ords if ,n Ins ot) nion ilicrc is sufTcicnt ground for proceeding ’ are 
into I been intrexiured iy Act Will <f 1923 S 16 They bring S 107 
to ih "i 2 H from ttliich the words are nken but do not add anything 

in thp ''hich <b\iously contemplalcd, before amendment, tliat a Magistrate, 

" exercise of tins d screjion should act on reasonable grounds 

JurtedictioD 

or under S J07 ennnot be taken by a Magistrate of the third class, 

-_j Magistrate of the second class unless he Is a Sub divisional Magistrate; 

But’’ 53 '’) 

tor so * ” Magistrate has reason to behese that there are suflicient reasons 
tranou ® breach of the peace or disturbance of the public 

this^is be prevented otherwise than by detaining the person from whom 

^ arrant custody, he may after record ng his reasons, issue a 

lor his arrest, and send him before a competent Magistrate [S 107 (3)] 
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In order to {*i\e a Magistrate jurisdiction to act under S 107 cither jhe person 
informed against or the place where the breach of the peace or disturbance of 
the public tranquillity is apprehended must be nithin the local limits of his juris* 
dction and such proceedings cannot be taken except before a Chief Presidency 
Magistrate or District Magistrate unless both the person informed against and 
the place where the breach of the pence or disturbance is apprehended are within the 
local limits of the Magistrate s jurisdiction [S 107 (2)] While the 

law imposes on a Chief Prestdencj or a District Magistrate a discretion to 
take such proceedings after thej have been tal cn the case maj under S 192 
be transferred to any Magistrate subordinate to him otherwise competent to act 
within the terms of S 107 The intention ot the Legislature is to limit the juris- 
diction in regard to the institution of proceedings in such a case to a Chief 
I residency ^IaglStrate or District Magistrate but when such Magistrate has 
in exercise of such discretion instituted proceedings there is nothing m law to 
prevent his transferring the case to a >fagistratc otherwise competent, to 
complete them 

S 107 (2) merely declares that m such a case proceedings shall not be taken 
under this section ' from which U would seem that it is only in regard to the 
institution of such a case tint the jurisdiction of j Sub-divisional Magistrate or a 
Magistrate of the first class is limited So it has been held by the Calcutta and 
Allahabad High Courts that the object of sub section (2) 1$ merely to restrict the 
power to institute such a case, not to prevent a Magistrate, otherwise competent, 
from dealing with proceed ngs tal en by a superior Magistrate^ 

The question is often raised whether a Sob divisional Magistrate Ixos jurisdic- 
tion where the person informed against 1$ not within the subdivision, although 
he IS withm the district Jurisdiction in such a case depends upon the terms of 
the appointment of the Sub-divisional Magistrate Me is a subordinate Magistrate 
Within the terms of S 12 of this Code and unless therefore his jurisdiction and 
powers have been limited they would extend throughout the district [S I3 wi. 
and the same principle would be applicable where the person informed against 
IS m a subdivision and proceedings have been tal en before a ^^aglstrate not the 
District Magistrate who is not a Magistrate holding his Court within that sub 
division* S 13 merely declares that the local Government may place any 
^!aglSlfatp of the first or second cliss m charge of a subdivision but except that 
S !7 (2} declares that cveO Magistrate exmi»mg powers in a subdivison shall 
be subordinate lo the Sub-divisiona! Alagistrat** there is no provision m regard to 
the exercise of jurisdiction by a Magistrate otherwise than is expressed in S 22, 
and in regard to special Magistrate in S 14 

No Magistrate can t ike proccmlmgs against a person who i=. m another district * 
Ills proper course is to have information laid before a competent Magistrate of 
that district so tint proceedings under S 107 may be tal en and to have evidence 
forthcoming that there are reasonable grounds for pprclicnding a breach of the 
(icace, or n disturbance of the public Iranquillitv 

Uhcrc ft was found that before and after the proceedings had been taken, 
the person informed against had been temporarily residing witlun the Magistrate’s 
jurisd ction the order was maintained* 

Though bis iwrmanenl address may be outside the Mag stratc s jurisdiction. 
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tKir urt 

frr'Mp: 


.•^rcrriTy j\»i: aoon nLiiAMoim. 


loS 


if ha* 1 laji" nith n is anj tl r act* cnmplainftl of ncrc foniniitlcd while he 
wai iVt thf u |o take jinvcrjm;;* fihilnst him' 

H-t 1 n -iffuj-ns 1 nn>» ’^r earn I Ix* pn<rmJc<! nfjiiflst, unless there is 
h'ha! {reef shat t r ^ jiml * aj^ut li n niiiiil a hrracli of (he {'cacc, or to do 
^ • 'I I I r '» t f a JVC a I •rat h of the praca* * 

Ht,! wli rr tl c a an} an tlH-f t»»th claitii'a] tl) n^lht (o t tko offerings 

{ ’cam* al ;;’iiinc it l.aaa riilwaa «tatii>n, .anil both sent ‘cia.ants omted 
*1*1 JjHij t> ITT »j 1 1 anl titere uerr «lMt»r!»ancca, Ihp accused was held 

(a hair le-rn nglii i t»niml i! *wn under S lo-, llhmgh lie nc*cr went to (he station 
* *n r he wav a»v/ftin;i a claim Jikcla to cau*e .a brcacli of Uic peace and 

*1* raaking p'rpirati n I » mfi rrr that claim thmuph .an arntetj sen ant* 

11)0 »* n 11 nfi I lx 1 wiao *'v ii 7 ami 145 of the Code The fact that there 
i« a if ijrjtr o nn fnin.; lin 1 liJ iK t • c i«i*r a bn irh of thi peace tines not (Icpriae 
a ,f juiivl tl n unkr \ 107, uficlhrr, after I'nxTeding under S 107, 

ff i» pmjxT f r » 'Ia{.i»ir fi 1 1 ut tinJ r i* i.|5 niott ile|)cnd on the circumstances 
e'f ta h cau, air, wIkiIi r ItkibbxHl «f .a bn ich of th< {icace continues or not* 
An < nl r 1 a a ^lagl*lr1lr under s 145 i< no bar Id tlie Magistrate binding over 
ti*^ »ani'' p irtic> < n the * inif f i<|i timl r S 107 * 

Tii>“ institution In {xrvin* win* hate been bound down of a suit to enforce 
“'■ir right* 1* not a breach t f tht- Ixmd • 


Dlffputo coocemiog land likely to cauee a breach Of tbe peace 
A M%,)v\Tat' »i n'twjxtint to tale proewlmjj* far stcunty to keep the peace 
^Eainit nni prm n hkrh to bn ak u, or (o dtslcrb llic public tranquillity, or to do 
*ttj wrongful net that mi\ jiroJublj cativ** n breach of the peace [b 107 (1)], and 
whenner a Magistrate cf a cert iin class i* sallsfitd from n “ l>oliec report or other 
information that a dispufr like!) to cause .a breach of the peace esista concerning 
*0) land "Ac - i»x c jy Oeicrrnine the actual pos. 

session of the • the cause of ihe dispute But 

the mere fjct • • of the j>eace may be concerning 

the possession ‘ ‘ rcaent a Magistrate from taking 

Pfocwalmg* undf-r S 107, and to require him to proceed under S 145 * The 
hfogijtrjte has a disrritiun in such a matter But if the Magistrate has to decide 
whether th'’ party procu-ded against is doing 1 wrongful act in disturbing the 
P'jsspssion In land of onothtr, he aaoulil cacfciac a better discretion if he took 
proceedings under S 145, for m sucli a ease olone would he be able to determine 
With whom the actual jwsscssion, the cause of the dispute, lies, m the presence of 
parlies to the dispute Without a proper determination of this, an order 
binding on one of the parties avould base the effect of restraining him from the 
^sercisc of ins lawful fights, Jcd if both parlies to the dispute were bound over, 
the actual cause of the dispute a'OuId still remain, and might give rise to further 
proceedings • ^0 avjji’rt one of the parlies to such a dispute was bound over to 
^'cp the peace without any finding with avhom the actual possession of land, the 
Cause of the dispute likely to cause a breach of the peace, was, the proceedings 
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In order to giNe a Magistrate jurisdiction to act under S 107 cither the person 
informed against or the place where the breach of the pence or disturbance 0* 
the public tranquillity is apprehended must be within the local limits of his juris 
diction, and such proceedings cannot be taken except before a Chief Presidency 
Magistrate or District Magistrate unless both the person informed against and 
' or disturbance is apprehended are within the 

jurisdiction [S 107 (2)] White the 

or a District Magistrate a discretion to 
take such proceedings after they have been tal en the case may under S >92 
be transferred to any Magistrate subordinate to him otherwise competent to act 
within the terms of S 107 The intention of the Legislature is to limit the juns* 
dution in regard to the institution of proceedings in svich a case to a Chief 
I residency Magistrate or District Magistrate but when such Magistrate has, 
in exercise of such discretion, instituted proceedings, there is nothing in law to 
prevent his transferring the case to a Magistrate, otherwise competent, to 
complete them 

S 107 (2) merely declares that m such a case proceedings shall not be taken 
under this section ’ from wh ch it would seem that it is only in regard to the 
institution of such a case that the lurisdiction of a Sub divisional Magistrate or a 
Magistrate of the first class is limited So it has been held by the Calcutta and 
Allahabad High Courts that the object of sub section (2) is merely to restrict the 
power to institute such a case, not to prevent a Magistrate otherwise competent, 
from dealing with proceedings tal en by a superior Magistrate * 

The question is often raised whether a Sub divisional Magistrate has junsdic. 
tion where the person informed against is not within the subdivision, although 
he is within the district Jurisdiction m such a case depends upon the terms of 
the appointment of the Sub-di'isional Magistrate He is n subordinate Magistrate 
within the terms of S 12 of this Code ind unless therefore liis jurisdiction on^d 
powers have been limited they would extend throughout the district [S i* (s;li 
and the same principle would be applicable where the person informed against 
is in a sub division and proceedings have bten tal en before a Magistrate, not the 
District Magistrate, who is not a Magistrate bolding his Court within that sub« 
division* S 13 merely declares that the Local Government may place any 
^IaglSt^ate of the first or second class m charge of a sub division but except that 
& 17 (2) declares that every Magistrate exercising powers in i •sub-divi'son shall 
be subordinate to the Sub-dtvisional Magistrate there is no provision m regard to 
the exercise of jurisdiction by a Magistrate otherwise than is expressed m S 12, 
and in regard to special Magistrate m S i-j 

No Magistrate can take proceedings against a person vvho is in another district* 
His proper course is to have information lad before a competent Magistrate of 
that district so that proceedings under S 107 may be taken and to have evidence 
forthcoming that there are reasonable grounds for apprehending a breach of the 
peace, or a disturbance of the public tranquillity 

Where it was found that before and after the proceedings had been taken, 
the person informed against had been temporarily residing within the Magistrate s 
jurisdiction, the order was maintained * 

Though his permanent address may be outside the Magistrate s jurisdiction, 
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if hr Hi n f ‘I- wi-’ t ii I’ <- -.f'« rt «f ttcrc ci’niniittrd while he 

iSfT, I S'- .ir-«'r i> «t - In tit r ] iRilnil liim * 

n_* a r n'T» ’ 1 ' «■ « ir*’ • !•<• unlc*» there is 

fr'r, ' tS 1 I - j» . ■ i’ i ’ III o TTsmil 1 Irnih of the I'cicc, or to tJo 

. 't ’ W i : 1 < If 1 ! v 1i c 1 It ' *> »• » 

n ! \ I -T j’ f t 1. 1 ->5 1* r !• ti iliim'i! llif rij^ht to t ihe offirings 

I co-ii c’ ' 'll. 1 ii n t »>% •im in 1 t■v^^ »rni irrsants nrmed 

*iS /aft II. < ‘t J f’ n» 111 tJ rr tirfr iImIujI incT», thf imi»ed was helJ 

l3 t •'^r nr’ ' 1‘ n t «5 i>n I n ’rf s in« (ij |ic nt irr wi nt to the station 
h—i'f, inrj'i »i»v-iir-~n I'lin lilt* I • rm^ a I mrli of tlie peace and 
'f.-ni r-| iTt'ati’am llifi if.h an irmnt irn ant * 

Til ff )» n « e, , n i., I “ -(*1 1 4 f itir ( c^lr 1 Ilf fact that ihcrc 

H a d >,r !<• t 1 • f' 1 n 1 M i I « iM- a I ft i<h <>f ilir iw uf does not (Icpn\e 
® '1'^ * - f' « t j I I * 1 Tin t V n • wh'iti't if let pn«Ttiling under S 107, 
nj mmi dq« nil in the circumstances 
cf « a S « aw » 1/ a\ Iff 'I • f ’ I r l> k ..] ■ f I I r< ( ti ( f llir !<- in mnlinilcs or not * 
An f>nj r 1 1 a « i n • t •» m 1* n l.ir I • t!i< M if,i»trati hinding o\cr 

tlf » 1-1- p ,ni. » .-1 tS , m 1 1 u on ' f •» i«»7 ‘ 

T)i' IT' itjii -n l« ji.fw/n» »}i liait li- in I il wn if 1 »i»il to enforce 

tJ"'r neJ '» M njt . i-, , i, , i u- i-nl * 


DiFput« concerolng land to cAuee a brcAcb of the peace 


A 'Ia„ ‘If • Ik «fni»' fit I I.»«- ptwf. dings f .r smiriia to Jnp the i^aec 
*gainn an) |>f tm n id • S « > i r< ,1 n < r 1 . di*(i>rl> tin |mhlii ii ini|iiillii\ or to do 
6n» wrrnfifu! m Out m , | r t.u , , tfr.ihof ih- jirin I** m? fOji and 

»h'-neatr a 'I purati I I 1 <»« ■ n < Im i» » .iisfinl Inmi 1' |hi|iii n iiori or other 
infonitatjon that 1 di*p itr tikr » I. < iu»e a l.rrxJi of ilii p* iir f\isls concerning 
Sfl) lanj •’ /.c , Il ( jn t d e pfiK'fjin;,* under s 145 to di u nnin« the actual pos* 
•fs'iwi of the hn), ntvl In d'limn,* »lii». nm.ni tin i iii»' if ihi dispute But 
the mtff fj(t ij, ,, i di.put, i,j , 1^ , , , , |,r( i< Il . f III |> in m 1) hi loncemmg 

uif posse*, un .f II, |,ni A, ,, t, *uflni«f»t to pmini 1 M.igisiraii from tahing 
proen-dmg* unj'f S 11/7, mj t, r«quir< liini to pnsia,d under S 145^ Tlic 
lagistrate has j diwrMi.n m »u(h • m«itrr Ilui if the \Iagislr.ilc has to decide 
^h'ther the p,rij prifn-fd-nl igunst is d<»»ng n sirongful .icl in disturhmg the 
I'jswssion in I.nJ of th*r )■ miulil <», ni»i 1 l>«ttcr discretion if he to<ik 
prf^et-dmg* unj r S 145 f ,r in suili it 1 is« nli.ni would he he idde to determine 
iih whom lh< iUujI inssission. iln * lu'f of tin distmti, lit-s, in the presence of 
parties to tin di*puti Without 1 projnr d« termination of this, nn order 
mding on oni ot ili> (nrixk uinfld Inn the ifliit of rrstriining him from the 
''i i"» liwful rictus, ,nj if hotli pirtKs to tilt dis|iuli were hound over, 
***'^^* cauo. of tin dispui, Mould »lill nniiin, ind might givt rise to further 
"h'n one of tin pirtiis to ouili 1 dispute, was bound over to 
cause f without jn) finding with whom the uctual possession of land, the 

_ of the dispute likely to causi a breach of the peace, was, fhe proceedings 
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were set aside ‘ In another ense in which possession of land had been found, it 
was held that the Magistrate could not properly find this, cwpt m the presence 
of all the parties concerned in the dispute, which could only be armed at m pro- 
ceedings under S 145 * But even if proceedings be also taken under S 145* 
those under S J07 need not necessarily be abandoned, for it would still be com 
petent to the Magistrate if he thought it to be necessary, to bind o%er the party 
found, in the proceedings under S 145, to be disturbing the actual possession of 
another which is likely to cause a breach of the peace 

The Magistrate should not bind o^e^ only one party to a dispute without 
endeaaouring to ascertain whether he was in the wrong He should not abstain 
ficm this because the matter m dispute can be finally settled only by a Cud Court 
When it IS doubtful which of the parties is in the wrong he should bind over both 
the parlies No order should in any way encourage the infringement of a legal 
right or prevent its exercise in a legal manner or even temporarily aRect 
the performance of a legal obligation,® so where by interfering with 
labourers employed on land in possession of a mortgagee, the mortgagor seeks to 
eject him wrongfully and the Magi»trate finds that liis claim to possession is not 
bona fide proceedings were properly taken only under S 107* 

Nature of the informatioD 
The information must be that a person is likely-— 

(1) to commit a breach of the pc ice or Jo disturb the public tranquillity, or 
{3) to do a wrongful act that may probably occasion a breach of the peace 
or disturb the public trnnquillii) 

A breach of the peace may be merely by m assault on some person, n 
disturbance of the public tranquillity is a breach of the peace of a more senous 
character The dipersal of an unlawful assembly likely to cause a disturbance of 
the public tranquillity is specially dealt with by Chapter 1 \, Ss 137 to 13-, and it 
IS probably eontemplatvd that, on such an occasion, a subordinate Magistrate, who 
IS without jurisdiction to proceed under S 107, should act by issuing n warrant 
for the arrest of any person m such unlawful assembly, m order that proceedings 
under S 107 may be taken by a competent fllagistratc 

The substance of ihe information, on which proceedings under S 107 arc 
taken, must be set out m an order in writing (S 112) and this order must be 
served on the person informed against cither on service of summons for Ins appear- 
ance, or on his arrest in execution of a warrant of arrest (S 113), or, if he is 
present in Court, the order shall be read over to him, or, if he so desire it, its 
substance shall be explained to him— (S 113) The information must be of a 
clear and definite kind, directly affecting the person against whom process ]$ issued, 
and It should disclose t ingible facts and details so that it may afford notice to such 
person of what he is to come prepared to meet,* and thus enable him to bring 
evidence to disprove that information • The act complained of, and on which pro 
ccedmgs have been taken must be one 1 nown to have been in contemplation at the 
time that information was given and not merely one a repetition of which may be 
apprehended from misconduct of the kind wuheut anything further llius the 
fact that certain persons were contsantly creating disturbances m certain bazars is 
not sufficient ground * 

The information on which the Alagistrate may take action may be that several 
persons are likely to break the peace, and he may, by one and the same written 


23 Cal 555 K Emp : 


* Dolegobind Chowdhury » Dhanukhan, I 
uddia Mollah 7 Cal NV N 74G 

* Saroda Prosad Singh t Erap 7 Cal W N 142 

* Dm Doval Majumdar, I L R 34 Cal 035 (SC) 11 Cal W N 

* Ram Buraf Stflgh I E R 2S All 406 

* In re Jai Prak-vsh Lai f L R 6 AU 2O 
■ Q Emp V Nathu I L R 6 All 314 

* NSeir 720 



Cnir Mil 
St- 10 - 


sEcmrrv ron coon nrnwiouR 


105 


o-der, rrquirc t!>fm lo r'»u«4' uln chr\ should not be Bound C'%cr but he 

s-hould ccndict lu« inqmrv ipvn't rich of ihent <epintct\, unless he should find 
that lh•■^ hi\c been Ti^r«rnlrtl together m the miticr [S 177 (4)] 

Wronpfal Act 

^Mle^^ T f’ervin Tppeir* lef re 1 M iM'trite and <v\nr« tint he is in fear of 
bis life f n account of the condurt < f n p<rM n n imed, the Migistnte cm net on this 
-< cred Ue inforrmtion • 

If infpnmlion is guen regirdmg nn «ij lil eh l> occasion a breach of the 
f^aee ij tnu<l !« a tsnngful a«i ii> justifv iiluin under the section 

*' 2''! (f the ( «Kle < f iS I mil lh« rt rn <.|K>nding srclion (49O of the Code of 
1^72, a\frr in the sarne urni' and rin|'« rtd a M igisirati to proceed igainst a 
p'rs n s\h » tt as lil eh 1 > d > m u I wimh 111 is pn b ibh occasion a breach of the 
pciee It was hi 1 P lint tint vhixitd lx sonsirutd to mem a wrongful act,” 
and nit an 1 I which i ix cm n mi\ liwfulh d» 1 he law w is consequently 
amended m the (ode «if |SS’ m ih« t«rms n w <xpna‘'etl in s 107 of this Code 
\ Ma^isirait should not bind <n‘r i |>«rM»n s\Ii» Ins the legal right to do the 
act which IS found ti b lilth to nusi 1 br< ich of the peue If there is anj 
doubt IS to the reported rights md ibligiiims of iht contending parties, thej 
should both if tin in Ik b und d>wn until the ngbis ind obligations base been 
dtttnnmed ba » compel nt ( ouri lc lund down onl> one of the parties in such 
a case maa tniourage tli< infrccu n <f leg il rights b\ the other under cover of 
legal autlicniv If th cvidenn of tin right in one pirt) is denied b> the other and 
IS nut quite piUnt m end* ivour shiuld be mads to ascertain the respective 
rights and oblig itions of the pariiss’ 

A per on informed tgunsi began to build 1 side wall to a building on his own 
ground and objection was raised b> his nnghbour. because he anticipated that the 
dripping from the roof of the building when completed would fall on the thatch 
of his house so as to cause injury io his premises It was jjomtcd out that the 
Magistrate is not authcriscd to prevent « p«rvon from exercising lus rights of 
proptrt) because another person would be III cly to commit a breach of the peace 
if he did vn So where it was found by the Magistrate that certain persons were 
not entitled to what was likely to cau«e a breach of the peace, it was held that the 
parties resisting such aggression on the exercise of their lawful rights could not 
properly be bound over to keep the peace * 

Similarly a ^Iaglstratp is not competent to b nd over a person to keep the 
ppace, so as to hold him responsible by anticipation for acts which were not shown 
to be illegal, such as attaching iht crops of ryots for alleged arrears of rent ® So 
also, when the lands hid been titcrced to the master of the person informed against, 
there was nothing illegal or unpr ip- 1 for him vl othei servants to sow the lands 
The law is not to be arbitrarily used to prevent persons from legally exercising 
their rights of property • 

Still there are occasions on which a Magistrate may temporarily restrain a 
man from the exercise of his lawful rights and this may be unavoidable to prevent 
the disturbance of the public tranquillity Such authority is given by S 144 post 
See notes thereunder 

When the lawful act that the Magistrate is informed that a party is likely to 
do which will probably occasion a breach of the peace is to disturb the possession 
of another in certain land, and the actual possession is m dispute, S 145 of this 
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Code enables the Magistrate to talc proceedings so as to settle the cause 

by finding the possession of one of the parties and maintaining it, or, if he i . 

to do this by attaching the land until the matter has been settled by a 

Court (S 146) This is the most comcnicnt and « itisfactory manner of seu i g 

temporanlj the dispute and thus pmenling it from causing a breach of the ’ 

and, under such circumstances the Magistrate should abstain from 

■which may have been t Ucn under S 107 and ict in the manner prescribed by 

S J45 He cannot m pu ceedmgs under S 107 docl ire and maintain the ^ssession 

of one of the parties and bind over the other to ' “ 

ed under S 145 The proceedings under S lo 

to require a Court of Revision to set them a* 

Revision has set aside an order under S J18 passed in proceedings taken under 
S 107 on the ground that the Magistnte should rather have ta 1 cn proceemugs 
under S 145 * An order binding down one of the parties to a dispute regarding 
possession of certain lanl has been set aside on the ground that it had the 
of binding down only one of the panics leaving the other free, without any adjudi 
cation upon the question as to which of them %as in possession* But if the act 
likely to be done which will probably occasion a breach of the peace is a disturbance 
of possession found to be with another it would be fl ‘ wrongful act nithm the 
terms of S 107 ard the aggressor can be bound over* ^\hen a breach of the 
peace is hkclv to take place m consequence of an illegal act by some of the owners 
of certain lands the parties who ore lustified m opposing it shouH not be bound 
over, as their opposition i» not a wrongful act » \\bcn however a Magistrate had 
taken proceedings under S 107 when they should have been taken under S 14S 
but no final order had been passed requiring security, they were set aside os not 
just and proper ns they were hi ely to have an mjufious effect by lestraming one 
ot the parties m the exercise of lawful rights of property, and the Uw (S 145) had 
ptovided other remedies b> w'hich the Magistrate could prevent a probable breach 
0/ the peace * So also a finding of possession of land with a parly to 0 proceedmS 
under 5 107 was set aside, on the ground that the parties did not understand th!^ 
the Magistrate intended to act under S 145 and did not accordingly addu'*e such 
evidence as they would have adduced in a matter of which cognuance had been 
taken under that section ' The result of these cases st,ems to show that when m 
proceedings tal en under S 107 to require «ccurity to keep fhe peace the Magistrate 
finds th tt the cause of a probable breach of the peace is o dispute of a nature cog 
nizaWe under S 145 ho shoutd abxiam from further proceedings under S ii* 7 » 
and should take proceedings under S 145 and so properly determine the real 
matter in dispute If at the icnrunation of the proceedings umlcr S 145, the 
Magistrate should still find it necessary to b nd over the party showing cause under 
S 107, th/'re IS apparently no object on to hia proceeding vvuh that case It m'vy 
also be pointed out that S 145 (4) proviso 3 gives a Mag strata surumaiy power to 
remove the Cause of d spute and thus to preven a breach of the peace by enabling 
him to attach it pending his decision under that section and under Js 144 he would 
be also competent to pass a temporary order summarily, if immediate prevention ot 
speedy remedy is desirable 

The course to be taken by a Magistrate in such cases is therefore clearly 
indicated The law if properly administered affords easy and effective means of 
promptly removing all probabilil) ol a breach of the peace by a determination of 
the matter m dispute 
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P.^tnrdy In ca«o of emetRency 

If •'ppTh^fld'^l liiT'irh of lltr rinnnl lx* olhfrxvise prc\cnted, the 

t"«te n"*'. fn inf-imitli'^n rrr^urtj the «iif «tinr«' of whifh must he recorded by him, 
is*u<* I «Tmnt rf irrr»t (•' ii|) -sn 1 ilii« posvrr nn he exercised bj nny J^^^Rls 
tr3*p In- {^>1 In iiir (pTmt fimifnsnncr* mrtitioncti in subsection (j) a 
iiSis'mj'' Cm d<-tTiri x prrtj^n in ni«t xU during jhe miiuir) held Fsen if niTCSt- 
ed he shfxi’J tx" idm ftet! In \ ti 1 ‘ Put the iniendnient inirodiierd by Act XVIII 
rf Ki't s; ,n pn\i'e» t new t» ixrr f r deilmg xmiIi emergencies S tiy (3) is 
new md rmpmers the Vlxgistr.re txl ing xrlii n unilcr Ihe CInpter to demind 
nn eJ inlrtim U.nJ if he rt n*i 'er- tint immnlnie mcTsurcs ire neccssiry for 
the penen n r f 1 1 reirh <f the |x-ife ,r di*tiirhince of the public trinqinllity ”, 
ai 1 the prrvin o nrem»-<l mix t e I 1 m nisiodx pending the execution of the bond 
or the riinipri n < f the mq nn 

\ Disirei \lie.ir-,ir i (h«f rn-»i 1 nrx M igistnie i Sub-tin isiomi Migis- 
trate tr mi , ih r 'I’gi'ini sjxx-i «1U enijx«werrt! m this hrinlf mi> also by 
"ntti-fi <-,! r vtiiing the mitmil ( <ie .f ihe eise ind emcil on the pirtj con 
frrnfd. d riTt him I i1 *t un fr< m 1 t<rttin iil <r like rerliin order with ccrtiin 
P'npertt in hv r, r iiniji r hu iinnig<m ni if such Migistnte lonsidcrs 

that «ufh diffrii n is 11«I\ t> pret.nt or lemi to prixrnt 1 disturbince of the 
pi-nic Ir nqjilm < r i ri I »r in ifir x I iil »n Ii ordir xxill not rennm in force 
^ f m re iJ n tw. m nihs fn m »h« m .1 mg ihtr. f except under i nolifintion of 
Ih" Ixx-il (,r\emm'nt in ihe Tn il (.irriie is ijj) ind is Ins ilreidy been 
P nied <ut if Ihe dispute hi 1 Ix 1 txTisxn 1 breich of the peice is concerning 
land Ar the Vligisinie ifier t d ing proceeilings under h 145 cm attich the 
prtpertx in dispute p'ndln^, his cWi»ion regirdmg itiui! possession thereof Except 
on rtinxictim of 1 sjxx-ified « ffenn i Migi«ir ite t mnut summirily bind down a 
Person I lf«p th p« in i<; ovl l|< em <lo so onl> on proicedings regularly 

tal en uni r S 107 md ift'r m idi»<>n xti >n in the nnnner set out in Ss 117 

•'nd ||8 

laformation upon xvbieb tb© Mogiatrate can proceed 

Mlh )u„l (Ik refx ri of ■ sul«>rdm-je Migistrite* or 1 Police Report* or deposi- 
hms of xxiinis IS gixtn in i irimmil t ise ig iinst the pirson informed igamst* 
nijj U crt-diLli inform iiu n mxin xxhitb a Migistnte cm issue process, still m the 
•nquir) held m jht prixnii « f the ixr-xn informed igiinst, evidence must be taken 
to si,Q« trmi, ,/( 5m(, informilion (S 117) and there must bo i distinct odjudi 
taiion as i > the ixislinic of 1 dispute likely to occision a breach of the peice, and 

as to iIk necissiiy of t iking sscorit^ for its prcservition, for such report is no 

legal evidence* 

On expiry of the term for xvhirli sfcunty for good lichaviour had been given, a 
'lagistrato cannot til c fresh procesdmgs liixing the effect of renewing that secu- 
'■*ly He can take fresh proceedings only on evidence that something has subse 
quently occurred to render this nccessiry There should bo an opportunity given 
of showing that the person bound 0x1 r is willing and inclined to earn an honest 
bulihood • 

A proceeding under S 107 is a “ cnminal case ” and is subject to the 
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Code enables the Mag.st.n e to tobe proceedings ° if he is unabl 

by finding the possession of one of the parties and 'by a competent 

to do this, b) attichmg the Hnd until the J’’'* nijnner ot sctllmS 

Court (S 146) This is the most conacnient and s ‘hsinetory peaefip 

temporaril) the dispute, and thus presenting it from 1 gd^gs 

indrunder such circumstances the Magistrate should ^scribed b> 

which may ha\e been taken under S 107. '>"‘1 a*:! m ^ possession 

S M? He cannot in piccecdings under S 107 declare and mam bad proceed 
of one of the parties, and bind o\cr the other to 1 rep /J® nmsdiction so as 

cd under S 14S The proceedings under S 107 arc nut 3 Court of 

to require a Court of RcMsion to set them aside* But r*cicrtnci 

Revision has set aside an order under S 118 passed in > oroceeding* 

S J07 on the ground that the Magistritc should ratlicr Imc * ,P guarding 

under S 145 * An order binding dmvn one of the parlies ,f^bad the effect 


145 * An order binding down one 01 int , ba,l the effect 

possession of certain lanl has been set aside on the ground that u 
of binding doivn only one of the parlies leasing tlic other free, "‘“'o J ,,ct 
cat on upon the question as to which of them was in i^ssession disturbance 

likely to be done which will probably occasion a breach of the peace is the 

of possession found to be with another it would be n “ wrongiui .a the 

terms of S to?, and the aggressor can be bound over '' , ,be owners 

peace is hkelv to take place in consequence of an illegal act by . cg bound 

of certain lands the parties who arc justified in opposing it had 

o^er, as their opposition is not a wrongful act* ^\j1cn howcter a n B _ ^ - 
taken proceedings under S 107 when they should have been taken ppt 

but no final order had been passed requiring security, they were opc 

just and proper as they were hi cly to have an irjiinous cflcct by »esi ^ 
ot the parties m the exercise of lawful rights of property, and the *°'v®i.T.'’breach 
piovided other remedies by which the Magistrate could pre\ent a pro» ggjjjpg 
of the peace * So also a finding of possession of land with a party to a P 
under S 107 was set aside, on the ground that the parties did not guch 

the Magistrate intended to act under S 145 and did not accordingly on 
evidence as they would have adduced in a matter of which cogniEonce . ,3 

taken under that section ’ The result of these cases seems to 
proceedings taken under S 107 to require security to keep Ihe peace, me ^ k 
finds th It the cause of a probable breach of the peace is a dispute of a n ^ 

nizable under S 145 he should abstain from further proceedings una 
and should take proco«lings under S 145 and so properly determine 
matter in dispute If, at the termination of the proceedings under b imder 
Magistrate should still find it necessary to bind over the party showing cause 
S 107, there is apparently no objection to his proceeding with that case 
also be pointed out that S 145 {4) proviso 2, gives a Magistrate summa^ tabling 
remove the cause of dispute, and thus to prevent a breach of the peace by e 
him to attach it pending his decision under that section, and under b i 44 „„ ot 

be also competent to pass a temporary order summarily, if immediate preven 
speedy remedy is desirable 

The course to be taken by a Magistrate jn such cases is therefore c ea 
indicated The law, if properly administered, affords easy and effective 
promptly removing all probability of i breach of the peace by a deternnna 
the matter in dispute 

t K Erop V Basiruddm Mollah 7 Cal W N 746 

* Dalai Mahto v Nobin 7 Cal W N 29 ^ PmO 

* Dole Gobind Chowdhry v Dbann Kban I L R 25 Cal 559 Driver it y » 

IbtS 798 \ 

* Jafar Jlandol V Janbullah 0 Cal W N 551 

* Bbabataxaa Gbose V Bsnkutosh l.al 9 Cal W N CtS 

* Dole Gol»^ Chowdhry v Dhano Kban I L R 25 Cal , 559 

» Mahadeo ilunwar p Bisu I L R . 25 All . 537 
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t tV Tv'fv nnmt plIxTRt*'' 

-ol tl»« * .tinrr of tvliirh mti't be recorded by him, 

-n! i!i« p.>ftrr nn W rxcrcKcil b>' any MaRis- 
i I'rj n»tinrc« mmlionotl in *ut) section (j) a 
»n ni»* •■*» <'i»nnf* ib^ inqinn held 1 'cn if 
1 t<i ! 1 1 ' I* It !•'»■ ittiondmrnt intriHluml b> Act W ill 
1 r»w 1. UTT f r dn’iPH «itb rntfrurncic* S ny {3) is 
r i-ilm,; irii n omW lb-' nfiplcr to (IcmTOd 
Ii'- »io»iVr. ihii tfnni'^h'ilr nieT*i'rc« ire nccc«ir) for 
?, { ,«,r ,K-»- . r i'lM.ifl.inir of Ibe public tnnqinllity j 

t-n\ I «■ I .T to o»«t -1» pf ndin}* ibr execution of the bond 
nq i.r* 

1 < 111.! m\ MijjiMnir T Siib-<1iM‘ioml Migi^s- 

in tbix I.rhilf mn> also by 
f ,1.. fxu ml ‘en<d on the pirt) con. 
•Inn III ‘r I ilm rrrt im order with certmn 
mini -ni ni if “irh MigisIrTtc considers 
.f irnl 10 |>riMni n diMiirlnncc of the 
r .n ill' IS t-oi ♦"‘h trd. r will not rrnnin in force 
ni lilt iM.ltn- iber. f .xnpi under 1 notificntion of 
t.treur is i 44 i ind IS in* nlreody been 
,,h , nc-iM.n •» breub of the pence. 18 concerning 
t.f i.kini’ prt-e.ding* under S 14S. cal’ ^ 

. ,1 X ... n rec-irding m tu .1 pt^sst «sion thereof Except 
fT.m. 1 Migi'iritt t mnot suinmnnlv bind down a 
i.y.l il. t in tio onl\ on proceedings regularly 
r tn .dpitlMniiin m tlie m inner set out in Ss 117 
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Infornjation upon xcbich tbe MoKislfftte can proceed 

AlllioiiJ ,l„ „i. „ , ( , I. M'.iii'trui’ "f i ri'lico 

mo) I,, Cf.d.n. ,nfo,n,,..on „,..o fo' 1 e° 

"iqoio h.lj ,|„ of ill. |» r-.n mformocl i(!nin!t. oiiilcnic 

lo .h,™ II,. ,„|„,m,i,'„„ IS 117). .inJ Ihcrc niust f 

101,00 a, 1„ ,1,1 „„|,„i, „f , ,l..,,u|. litcl} 10 occosion o breocl, ” 

lo 111 nccc.,11) of nl.ii,B ..coni) tor its prescmtion, for sucli report 
legal cMdrnce • 

„ On rsp.ry of ,hc lerm for nh.ch srcunl, for ei«d 
Mignlrnle cJnnot tal.e fresi, procii.lmes InvinI! Il.e edect of 

"ty Me con I, lie frcl, procn-dinj. only on evidence hit “f ^ 
qoently occiirreit to render lli.s necewnry There should an^honest 

of showing tint the p,r.on hound over is vvilline and inclined to earn an honest 
b'clihood « 

A proceeding under S .07 is a *• criminal case »■ and is subject to the 


TTad' Ka°nl JioyChowdbry a rmp.I 

; I'n re-linn-Sjun shaha ••;, c 1 a M I K . 7 note 
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application of S 526 (8) ‘ But a person against whom proceedings are taken may 
offer himself as 1 witness (S 340) 

The amendment made in sub section (4) by Act Will of 19231 S 10, makes 
it clear that action under sub section (4) can only be tal cn by a Magistrate to 
whom an accused is sent under subsection (3) The law had already been so 
interpreted ” 

S 350 (t) (a) of this Code applies to proceedings under S 107, and the accused 
IS entitled to a trial de novo on the Magistrate being transferred ® A District 
Magistral" cannot bo said to ha\e tal en cognizance of a case under S 107 m which 
he has issued no notice to the accused and he cannot transfer such a case under 
S i()2 to another Magistrate* 

108 Whene\er a Chief Piesuloncj or District Magistiate 
«ecjnty for >od ^ Prcsulencj Magistrate or Magistrate of 
b haviouffrom perwL tlic first chsk spcciallj empowered by the 
^s^emmatmg s»ditiov.s LocT.! Go\crnnicnt 111 tliis behalf, has infor- 
mation tint there is Mitlnn the limits of his 
jnnsdiction any peison Mho, within or without such limits, either 
orallj or in writing, oi in other manner intentiomlly 
disseminates or attempts to dissemiintc, or in anjwise abets the 
dissemination of — 

(fl) any seditious matter, tint is to sa), any matter the 
publication of winch is pxinislmhlc under section 
ISiA of tlie Indian Penal Code, oi 
(h) any matter the publication of which is punishable 
under section 153A of the Indian Penal Code, or 
(c) any matter concerning a Judge which amounts to 
criminal intimidation or defamation under the 
Indian Penal Code, 

such Magistrate, if in his opinion there is sufficient ground for 
proceeding may (in manner hereinafter provided) require such 
person to show cause whj lie should not he ordered to execute a 
bond, with or without sureties, for his good behaviour for such 
period, not exceeding one jear, as the Magistrate thinhs fit to fix 

No proceedings shall be taken under this section against the 
editor, proprietor, printer or publisher of any publication regis- 
tered under, and edited, punted and published in conformity 
with the rules laid down in the Press and Eegistration of Books 
Act, 1867, with reference to an\ matter contained m such pub- 
lication except by the order 01 under the authority of the 


15 
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GoTcmnr Gt'nrnl in r<»mir!l or Hk* OoicrnmciU or RoiOc 

oHcor <inj>ou(rnI Ii\ ilu (ttocriior (iuicnl in Council in tins 
Icliilf 

r in 1\ It 1„ J ,}» I ' t* f t «1 rre-fiiti ri i / offetifts Acts Cor 
«f '-*1 i t < -1 !.r , Un * r -tl J-J \i j r iin 'rr K ii* in<5 1 10 nrt oCcnCCS 
a^t- \ 0*^:" j 1 ! i! w 1 1 il rrl fr 1 «■ « nU C T Oi rrjyXUion of ^n) such 
I*" t « I 1 < 1 1.^ I . vtx rr^m'rtl >»• c\ tril'f tn prcxcntlon of 

I It {'’t-n-r ft »i j Ik n 1 0 t -t 0 t } It n > ( > uTt f tn I if i co{inizincc of 
•*T I "fTr. 1.1 ’ ** 1 I » r\l> fV iVml ( (xio unlc«s upon 

mi* It I ■ , ( , « , ,f iitc uoicmtr Gcncnl In 

(oaiMf «f •' (, wfrm o« • n«- ^ i »-mfx m nil 1 1 Un* (lOM rnor Gcncnl 

»n <« jnnl t* » J-* j s f » t | f r n 1 c I iWci uoifcr S loS for 

f-r r..j f I ,t r f t O'- « m fl n <• woh m in\ -uch «pcrinl luthor 
»» r»rr|. , f r tt t ti n, mif n Or 1 i»l ( irnj^nph 

Or lt» ftnj otlj»r mnnno- 

Tlt'-t^ w nir.»j,,l It \ I Will f itzi s t; ritlsO it ccrtnin lint 
f-n 1 ' t 1 -n ,n rrtjK I 10 t* iii n •! " f ».h 1 ti ui nnilcr b> meins of 

ni-t pr jU j ttir » nt [ j In fi>% itft«m i Krtfli* firim phones ind the like 
« nj im ni n u ■* jt I jh n « Tliri nnj MfcUinnl a person 

^ rig nruij j.r, , | 0 lU’-t'-ihuimf pistil nutter but 

Oitdultfii r I jMtvovt J » f t. tnJ nj. iin>.i riu ii nnJf'r tfie section 

' CC in 1 » I t, , ii » .,n ni .f ml f r pr iculnfj %s to tbe«e 
»ore» s f n ir t s I - ,t 

"fl" C iri! r n n Imi ni« n 0 . . i n ji- r i » be ronsccpientnl on the 
i ti p, t I K* fin I U>.1* \ii i*^? midi- by Act MV 

of Ijjt 

To n r' r n I r *1 Ml) i •' huCTu ni thU the words used ire 

'’'••b I fr m f If f n,i.in nl h i> J Ixi'i'n diflcrcnt chsses ond jt 
'* nt nl n i irim i« 'U<h fi'hnRs is it would be Ofl 

'• frill f^r lb (f n ,i/t f r s j)\ I’m I ( d 

Inprit Jinj^> „in'tO« lOi r j rmi r ind pwhl shcr cif ”* seditious pimpblet 

fn** tmlj t>ij,f, , (7 f d n i» (It lit I Oi piinphlft mmiioncd the nimes of the 

eotb r {not r nd jublr*lvr (ii) • -I ununt lurnishcd under S iS of the Press 
and RrgiMr i, n i,f U<« U \.i iMy >.« ilinfi di saroc loforttiAtion ind (m) d 
d-claritifo unJrr S j ,f Oi tet mentioned the nime of the alleged 
prinur a, i| |f<|Kr of iJi' pr«ss Ij was held thU the eiidence wa« 
r'^t sulTci nt 1 « st 1 1 <h the iJi niil> of the nuthor, that the identity of the printer 
*135 pfoted but lb ,t hf. « I* n I shtnvn t » hue hid hwONstcdgii of the contents of 

paitipbkt ind that the ilkMd puhlishtr wis propirly bound over for aS 
PUblishfr he disseminated or at lent abetud the dissemination of seditious matter, 

hr could be presumed to base Ind I nowlidg® oC the contents * 

log. IVlienmer i Piesiilency Magistrate, District Magis- 
s.n„„y j tratc, Snlxlmsioinl Magistrate or Jfigistnto 

of tlie first chss rccoiics information — 

^ttspecferf persons 


(a) that ana person is taking precautions to conceal his 
presence within the local limits of such Magis- 
trate's jurisdiction, an d that there is reason to 

j ^ Sital Prasad ti rmp I L R 43 Cal 591 dissenting from Dhammalcika i Emp 

^ y ri* b. J 248 

J-mp v T K Pitre I t K 47 Bom 438 
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believe that such person is taking such precautions 
■with a view to committing any offence, or 
(1)) tint tliere n within such limits a person ■nlio has no 
ostensible means of subsistence, or iiho cannot gi'O 
a satisfactory account of himself, 
such Magistrate may, m manner Iierernaftcr provided, require 
buch person to shoav cause why he should not be ordered to 
execute a bond, with sureties, for his good belnMOUr for such 
period, not exceeding one jcai, as the Magistrate thinks fit to fi^ 

The object of the concealment referred to in clause (n) must be to commit some 
offence The object of the section is to enable Mngistnics to take action agjm^ 
suspicious looking strangers \%ithm their jurisdiction See 15 C L J 39^ 

In regard to the procedure m such cases ifter scr\ice of such process, see no e 
to S no post . 

Compare S Sa in regard to the powers of an officer in charge of a Police 
Station to arrest without warrant in matters simihr to those set out in S 
His powers nre however I mitcd to 'x cognizable offence \\he^e^s S 109 (fl) en'ibics 
him to give information to a M-vgisirale on which proceedings may be tal cn 
without any such restriction ns heretofore 

The option of bail should be given' Magistrates can net under S 109 on 
informations such ns nre mentioned m notes under S 107 onte 

Proceedings under S 109 should be irrespective of nny proceedings on nccount 
of anj offence committed * 

That a man belongs to a wnndenng tribe and therefore has no settled abode 
or livelihood is no proper ground for requiring him to give security for good 
behnviour * . 

Proceedings under S io<) must be commenced by m order in writing in the 
terms of S 112 and n copy of this order must be served on the accused with the 
process issued under S ti-j (S 115) if the accused be not present m Court (S H 3 ) 
It should be noted thni the maximum term for which a bond enn be requ red 
IS twelve months as under S lo’t and not three jears ts under S no 

Imprisonment in default of Riving security under S 109 must now bo s niple, 
see S 123 (6) as amended bj Act Will of 1923 S 21 

A person cannot be bound over under both the sections 109 nnd no* 

The conducting of the ring ’ game which has been held not to be an offence 
under Ihe Gambling Act is an ostensible means of subsistence * 

110 Whenever 1 Prcsitlciicy Mngistratc, District M^gistrite 
Security fo good ov Sifi) tliMsionnl Magistrate or a Magistrate 
b hav our from habitual of tlic first cliss Specially empowered in tins 
offenders bclnlf bj the Local Government receives 

information tint an} person within the local limits of kis 
jurisdiction— 

^ ( 0 ) IS by habit a robber, house breaker, thief, or 

forger, or 


1 in re Daulu*- Sin"h 1 L R 14 \ll 45 

* Shunder Dhim 13 ora H Ct Sept 17 1869 Eal>a bm Bhimappa Bom H Ct 

Pec 9 1S97 • 

* Ycrakala Manipati Pohicada Wcir 725 

* Re Raagarami PiUai I L. R 38 Mad 555 

* Bangab Shah v Etnp I L R 40 Cal 70-’ 
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(h) In Inbil n roconer of •stolen propert} knowing the 
snmo to ln\c Ikch stolen or 

(e) Inhitinllx pn'tocts «r lnrl>oiir«; tliicAcs oi "lids in the 
conroTlinenl or ilivpo"'!) of stolen proportj, or 
(ff) InhitinlK roinnut'- or »tttinj)ts to commit, or 'ibets 
tlio commi‘'Sion of the ofTence of kidnapping, 
ahdnrtjnn (\torlion cheating or misclnef, or any 
ofTonoc pnnishihle niiiler Chapter Vtl of the Indian 
Penal Code, or midtr action 180A, section 489B, 
section }h9C or •>iclion ls‘)D of tint Code, or 
(c) IninlinlK commits or ilteinptb to commit, or abets 
the commission of, olTciiccs inaohing a breach of 
the jicacc, or 

(/) IS so dcspcritc and dangeioiis as to lendci liis being at 
large without Kcuni} In/ardous to the community, 
such Migiptratc ma\ in mannci licroinafter provided, 
require mch person to shou cause he should not be ordered 
to execute a bond, a\ith sureties, for Ins good bebaMour for such 
period, not exceeding three ycirs, as tlie Magistrate thinks fit 
to fix, 

Unliss a Xlagistrate of the frsi cla<« lias been specially empoxiered although 
he ma) ha\e local jurisdiction throughout lie dstr ct he is not competent to try 
a case under S no tth eh may have been irnnsfcrrcd to him under S 192 by the 
strict Magistrate • 

If any Magistrate not being empotvertd by law in this behalf demands security 
lor good bchasiour, 1 is pnKccdmgs slall be 'oid [S 530 (d) ] 

Cons derable amcndmi/it has been made m this section by Act Will of 1923 
^ 18 The habitual forg r [clause («)J can now be proceeded against under this 
s^t on and clause (d) has been expanded to include habitual abetment cf 
Clause (e) Kidnapping and abduction have also been introduced for definitions 
Ss 359 and 3O2 of the Indian Penal Code The oUences relating to the counter 
Ititing of com and currenev notes are more comprehensive than they were since 
the utterer can be proceeded og^Inst as well as Ihe actual counterfeiter 


Object of takio^ secunty for good behaviour 
The object is to afford a protection to the public against a repetition of crimes 
ty the persons proceeded against in which the safely of property is menaced and 
"ot the security of the person alone is jeopardised * It is for the prevention, not 
‘"c punishment of crime * (This is doubtful under the present Code , see note to 
S 10,) ' 

Where certain persons who had been arrested under S 54 were in custody 
on suspicion of being concerned m a dacoify, and the Pol ce report the Magis 


* Khandu Gin Bom H Ct Jan 30 1896 

n Nawab I L. R '•All 835 In re Riji V 

10 Uom 17^ 

* In re Urnbica Prosbad i Cal I« R 268 Q Em 
tn re Pedda Siva Reddi I L. R 3 Mad 238 
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trate that there uas no ‘sufficient c\ideme for proceeding on the charge but they 
were hov\e\c-r detained m custody for tweKe daja with n mcw to taking procwdings 
under S no it '\as held that the order for detention was illegal unless and until 
they were re arrested by the Police under S * 

A person cannot be bound o\cr under both the sections 109 and no • 

A Magistrate should not detain 1 person under S 110 unless he has information 
on which he can ma! c the order required by S 112 ’ 

In proceedings under S no n M igistralc not having jurisdiction is not 
empowered to remand an accused ptrson to custody S 167 applies to proceedings 
under Ch \IV and not to those under S iiq* 

Proceedings under Ch \ 111 arc inquiries md not trials A person called upon 
for security is not an accused nor is he guilty of any offence " as defined m 
S 4 (o) ^ 

But for th« purpo cs of Ss 340 and 342 the word ‘ accus d means a person 
over whom a Magistrate or other Court is cvcrcising jurisdiction, and under S 3 I 0 
tl e Sessions Judge is hound to hear pleader ppomted by a person ordered to 
give security for good behaviour under b 118* 

The mere fact that a person Ins been previously convicted of offences against 
property is not in itself sufficient to justify proceedings under S no unless there 
IS additional evidence that the person informed against has done some act or has 
resumed avocations that indicate on his part an intention to return to his former 
course of life and to pursue a course of preying upon the community ^ He 
Should not be subjected to penalties until it is shown that there is no reasonaVe 
prospect of hts future good behaviour* The greatest thief is entitled to a locus 
pemtentice when he has served out hs punishment It is only when he outrages 
that grace which is extended to him and thereby shows that he is unreformed that 
I roceedings under S 1 10 should be lal n ag i nst him in order to obtain a substan 
tial guarantee for socictj that he will not commit further depredations upon it* 
All proceedings to require security for good behaviour should be irrespective of 
any taken on account of an offence commuted any they should not be taken 
against a person under trial »» because such a course would prejudice him seriously 
at his trial 

Proceedings cannot be taken under more than one section so as to enable a 
Magistrate to require security m excess of what he may be competent to require 
under either section ** Nor should proceedings be taken on several of the grounds 
set out in S jio as they would be likely to confuse the trial and prejudice the 
man in his defence If the person rcquir^ to give security is sentenced to, or is 
undergoing a sentence of imprisonment the period of such security shall commence 
On the expiry 0$ svich sentences fS 120) 


Jurisdiction 


To give a Magistrate jurisdiction to tale proceed n^s under S no the person 
informed against must be within Ihe local limits of his jurisdiction, that is residing 
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t.ithin <uc!i limit* Tlic fact thit it ihr time ifi-il proceedings nre instituted he rmy 
he in detention in t di*tnct \\t»iM not j»np itm^dicinn Residence implies some- 
thing Nolunnr} It wth not cnntemplnled tint, tieenuse it i* alleged that a man 
has had a hail npiitainn in » ilivtnrt ihe \lagi«inlt of another Di-lrict should 
take proceedings and issue a warrant for his arrisf <<i as to pursue him into another 
junsdicti in where lie would lie unInown' Ihe Madras High Court Ins refused 
to follow this rase as it has hetd ihol the \ligis|rite of the place where the person 
pnveedcii against hapiwns to lie it tin iinir that he takes action Ins jurisdiction 
as in Its opini n surh a limited eonsimriion is niruhted In defi it the object of S 
no in the prrstnti n of crime Riit the wts for which proceedings are takin under 
no are more lik< !\ i ■ affiit the ronuntimts imongsi which he ii\es linn those 
of a localils in which h m i\ hn« s isii ills <onir md his character would more 
jimj'erU form fh suhjiit if in inquirs m tin place in which lit was known It 
Would be tthfiwisi with }ir(««<dinj,s iilm imdir S loi 

\ pcrs<jn whi Ins sir\ial the jw n si of his imprisonment should be gntn i 
ilianre of reform m in and jinnaidings slioutd not be taktn against him under b 
iio s.»,o ifiir his em<rg*n<« from j ul ’ 

Ml'p m priKi edint,s un<hr s notr) tht Migisirili in his judgment cb'tr\cd 
that It w IS impossibl n r»m«i from his mind the impression of certain cir 
cumstances which h< hid s«»o nd ih it in iddiiion to the witnesses eNamined 
nnnv pirsons had m iih loniplonis i him it w is hi Id tint the Magistrate 
should n I hit* trill iln i « » |><rsonilU s itjo (r) ipplies only to offences 
but the printifile of ihii <> us< is ■!%<> ippfictblt to t ise* of i miscellaneous 
charjcttr * 

' Ofiecces mvolTiog a branch of the peace ' 

ihis mein» u^inns m wlndi ■ bn ah of ilu |k at is in ingredient and not 
offences prutuking or lilil) i> l> id to i br< ah of tiu pi iic bo immurility in 
attempting lu scJuic m rrad worn n md bihoing mdctentl) or immorally toward* 
them dots not tome within these terms 


Evideoce. 

\Vhtn the |Krs »n e died upon to show cause appears the Magistr itc i* required 

lo inquire into th it is tei take ceidenet ua to the truth of the information upon 

which iition has been taken and to tile such further evidence is may appear 
necessary The faet that a |>ersoo is an hnbiiinl offender m ly be pro\^ by 
evidence of general repute or otbeiwise (S 117) But in proceeding!, taken under 
b 109 or under S no (/)• an order foi security should not be made only on 
evidence of general repute 

Such evidence was by S 117 (j) before amendment admissible only to prove 
that a man is an habitu 1! offender but under the new sub section (4) of S 117 it 
IS now also admissible to prmt iJijt a man * is <«> desjxiratc and dangerous as 
to render his being at large williout security hazardous to the community ” It 

IS not admissible in proceedings to require security to keep the peace ^ 

An order cilling upon a person to show cause why he should not give sureties 
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in a specified amount for his ysod behaMOur without requiring him also to 
execute his own bond is bad and was set iside ‘ 

Whenever proof of previous convictions is required under Ch \I 11 sucn 
previous convictions must be proved stnctl> and in accordance with law* 

Although information already possessed by the trying Magistrate concerning 
the person proceeded against under S no cannot be used as if it were evidence 
in the case yet such information is a form of ciiccl which the trial Court rnaV 
legimately use to test the nature of the evidence with which it has to deal, and 
to negative for example a suggestion that the police investigation has been 
unfair * 

It should be noted that lit period for whiih secuntj foi good behaviour may 
be required under Ss ioi> loj ana no vanes Lnder Ss loS and 109 it may 
be for a period not exceed ng on year where s under S 110 it may be for three 
yoais The conditions as to the amount of the bond or the number or amount 
of the sureties art left to the disiretion of the Magistrate but they arc limited 
by the order originally passed instituting ihe proceedings {S itS Prov I ) 
security IS not givin a» required the p rson is committed to prison for such 
period unless he shall within ih i time eomply with the order But if the 
security IS for a period exceeding one year [ m order which can be passed only 
under (b 110)] ind it is not furnished the proceedings must be submitted to the 
Sessions Judge or in a Prcsdcncy Town to Ihc High Court for orders (S 123) 

Appeal 

The amendment of S 4or made by \ct Will of i9’3 S 109 gives a much 
more extensive right of appe I th n fv>rm rly A person ordered under S 
to give security may appeal against the order if made by i Presidency ^lagI8lrate, 
to the High Court if made by any other Magistrate to the Court of Session 
But the Local Government may direct that in any district appeals from orders 
made by a Magistrate other than the District Magistrate shall lie to the District 
Magistrate Where proceedings are laid before a Sessions Judge under S 123 
there is no right of appeal It is the duly of the Appellate Court on an appeal 
from on order under S 118 to looC into the evidence for the defence notvvitVistand 
ing that the counsel for (he appellant has practically ignored it during his 
argument * 

Though an Appellate Court dismissing an ippcal summ inly is not bound to 
write a judgment, an appeal from an order requiring security 15 distinguishable 
from an appeal against a conviction for an offence In such cases the Appellate 
Court should not dispose of an appeal otherwise than by a judgment showing that 
he has applied his mind to o consideration of the evidence and of the pleas raised 
by the appellant both m the Court below and in the memorandum of appeal ® 

111 [Proviso as to European vagrants } Omitted bu s 8 
of Act XII 0/ 1923 


112 "When a Magistrate acting under section 107, section 
Order to be made SCCllOn 109 OF SectlOn 110 decmS jt 

necessary to require any person to show cause 
under such section, he shall make an order in writing, setting 
forth the substance of the information received, the amount of 
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tlie bond to be executed, the term for ^Incli it is to be in force, 
and the number, charactci and cla<5s of sureties (if anj) required. 

^ II2 i« dinxtor^ not mnnditon The omKsion to piss such nn order, 
or to nnk« to incomplete order wouM not ncccs^inl) Mtnte the proceedings taken 
This would depend ujxin how far this his prcjudiicd the pirty igninst whom 
the pnxTcdmg» were liken <o is in fact to base occisioncd a fiiliire of justice 
(See S 537) 

Such in omi««inn if discovered on the ippeinnee of the party proceeded against 
be cured b\ proceeding ns stt out in S 113 The object of requiring such an 
order to be mide, ind of requiring il-^ thit it shill be served on the person 
concerned is to inform him of the mtiire of the ci»o, so tint ho may come pre- 
pired to defend himself or to -.how thit in its terms the order is unreisonable 
When no order under S nj hid been mide ind the icciiscd wis not informed 
of the cise that he hid to meet whether it vv is under S 100 or S no, the order 
requiring secuntv w is s< t isuh ' Thi ronsequ nee of m omission to piss in order 
under S 112 would tlunfore m 1 gri it me istire dtjiend iijion the niturc of the 
proceedings til rn on the ipjM inne* of the pirsio proceeded agiinst 

The Madras High Court his h wevei lu <1 (hit in onii*sion to mile an 
order in wntting i» rcquireil |\ s 11 mu iinis u> in illegihiv which renders all 
subsequent pR><.cedings void' 

Subetaccd of the loformaticn received 

Tins docs not require th it ih M igisfr i« should set out for the information 
of the person summontcl the n ime» tf ih< persons from wluiin he lias received 
information but the sub'tance of the inf<rnii(ion given If it were so, very 
few self respecting persons in the c< unirv would de< m of pi icing any information 
It the disposal of the Migistrvie It is not is if thi» informition were any 
evidence against the persfn lonomul I h< subsianie of (he informition is the 
matter upon which he Ins 10 sh< w 1 luse lo inf<r ih it bniise the Afigistnte 
has heard the informition md has Reduced it to writing he is jirejudiced and 
blissed against the person summoned in<l th t iinstqu ntl\ then is no hkeh 
hood or hope lint he will obtain in impirtiil hviring is 1 nst 1 slur upon the 
Afigistralc which cannot be allowed* 

113. If the poison in uspfct of wiiom Midi oidci I't made 

Procedure m respect jnCSCnt III CoUlt, it '?]nll be TCad OVCl tO 
of person present m luni O! , )f lic <50 dc'?irc‘?, tbo Rub'itance tlicrcof 
slnll be c\plaincd to liim 

114 If such pcison is not present m Couit, the Magistrate 
Summons or warrant sliall issiic A siimmoHs requiring him to 
in case of person not so appear, or ^\ben <?ucb peison IS in custody a 
^^***”* yyairant diicctmg the officei in y\hose custody 

be is, to bung liim before the Comt 

Provided tint vvlicnever it appears to sucli Magistiate, upon 
the report of a police-ofTiccr or upon other information (the sub- 
stance of winch report 01 jnforrmtion slnll be recorded b} the 
^lagistiate), tint there m reson to foai the commission of a breach 
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of tlie peace, and that such bicacli of tlic peace cannot be pre- 
vented othcinise than by tbc immediate airest of such person, 
the Magntrate maj at an\ time issue a nan ant for his arrest 

Schedule V (12) gi\es the fonn of t summons 

A of Trrest can also be issued, if on sen ice of summons, ihe person 

proceeded against fail-, to ippe u without reasonable escuse (S 00 (b) ) 

Proviso 

See S 107 (3) which confir® similar powers on a Magistrate who is not 
empowered to tale proceedings to require security Rut when a person so 
arrested is brought before the M gislrite he should be admitted to bail It >3 
only when the special circiimst imi*. menloncd in S 107 (4) are found to exist 
that bail can be refusid ^ 

S 114 should he read with S 107 (4) It is only under the special circums- 
tances mentioned therein that ihi Magistrate can detain a person in custody 
until the completion of the inquiry being held by him Ordinarily the person 
arrested must be released on bail * 

A Magistrate cannot m ike it a condition for admitting a person to bad 
that he should undertake that no attempt should bo made to realise rent forcibly 
by himself or by any one on his behalf and that nothing should be done likely 
to cause a breach of the peace lo do so might be in restraint of legal pow'ers 
and rights and might cause the realisation of rents due to become barred by 
limitation ^ 

116 Everj summons or rtauint I'lMied under section 114 
Cop? 0 ( c.d.r iccompanicd 1>5 n copj of tlio order 

s-ctioniiatoaccompany made undci section 112, and such copj shah 
Simmons or wa rant delivered b) tbo officci seiving or cxecuting 
such summons or unrnnt to the person served uith, oi arrested 
under, the same 

116 The Magistrate maj, if he sees sufficient cause, dis 
Power to d.spens pen®'C With tbc pci^onal attendance of any 

with personal attend pClSOll Called UpOIl tO sllOW caUSC uliy he 

should not be oideicd to execute a bond for 
keeping the peace, and may permit him to nppeai by a pleadei 

For definition of Plender, see S 4 (r) and note 

117 (I) "NVlien an oider under section 112 lias been read or ex- 
inqLiry as to truth of plained iindei section 113 to a person present 

informatioT Hi Colut, OF wliGii aiij person appears or is 

bi ought bofoie a ^Magistrate in compliance nith, or in execution 
of, a summons oi Manant issued undet section 114, the Magistrate 
shall proceed to inquire into the truth of the information upon 
wbicb action has been taken, and to take such further evidence 
as may appear necessary. 

« ’ " ” *Cal 8o {SC ) seal M X 779 , Chidam 
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(2) Sucli inquin vinll be unde, as nc-irlj is may be practic- 
able %riicrc tlic order requires scctinf} for Ivccpin^ the peace, in 
the rainner Itcrcimftcr prescribed for conducting trials and re- 
conbng OMdence in summons eases , and xiliero tlic order icquires 
socnrit\ for good boln\iour m the manner liercinafter prescribed 
for conducting trials and recording eMdnico in uirnntciscs, 
except tint no charge need I>e frinicd 

(9) Ponding the comnlotion of the inqinrj undoi sub sec- 
tion (!) the "Sfigntratc if be consideis tint iinmcdnto moisures 
arc neccssan for tlie preiention of a )>reacJi of tJio peace or dis- 
turbance of the jniblic ttaiiqtiilbl\ or the commission of any 
ofTcncc or for tlic pidilic safet\ nna foi reasons to be lecoided in 
oiriting, direct the pcr'«on in rispcct of whom the ordei tinder sec 
tinn 112 Ins beta made to execute a liond with or tv itliout sureties, 
for Ivcejung the peace or maintaining good bchiMour until the 
conclusion of tlic inquir\ and nn\ detain him in custody until 
sucJi bond is e\(cutoi\ or in default of execution until tlie inquiij 
i'* concluded 

Pioxuled tint — 

(n) no peison against whom pioccedmgs aie not being 
taken iindci section 10*^ section 100 oi section 
110 shall be directed to execute a bond foi mam 
taming good belnvioui and 

(b) the conditions of such bond wliother is to tlic amount 
thereof or is to the piOMsion of sureties oi the 
number thcieof or the peciinni} extent of their 
liability, f-JnlJ not he more onerous than those 
specified in the oidci untlei section 112 

(4) For the purposes of this section the fact that a person 
IS in Inbitinl ofTender oi is so dcspei ate and fhngcions as to remlei 
Ins being it lirgt without security In/irdnus to the com 
munit} mi} be proved hj evidence of geneni repute oi 
otherwise 

(5) "Wlitie two 01 more poisons hive been issoeiated 
togethei in the mittei under inqiiii}, the} mi} be dealt with 
in the sime oi separate inquiries as the ]\Iagistrite shall think 
just 

Two important amendments htve been made In this section by Act Will 
tif 1923 S ig It IS now provided tbit the fact that a person is so desperate 
and dangerous os to render hs beng 'll large w thout security hazardous to 
the commun ty may be proved by cv dence of general repute Several rulings of 
the Courts to the contrary arc thus rendered obsolete 
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In Ihc second place the Magistrate is given power if he considers that 
immediate measures aie necessary for the prevention of a breach of the peace ar 
disturbance of the public tranquillity or the commission of any olTence or for the 
public safety lo require the person who has been called upon to show cause, 
to gi\e security until the conclusion of the inquiry and m default the Magistra^ 
may detain such person in custody But an ad tnteriitt order to maintain good 
behaviour cannot be made m the course of proceedings for keeping the peace 
After the order under S i!» containing the substance of the information on 
which the Magistr itc has taken action has been read to or explained to the 
person or persons cont-erned the Magistrate if he has more than one person 
before him should consider whether they should be proceeded against together 
or separatel) This wiuld depend in he first instance on whether they have be^n 
associated together m the mater under inquiry If they aic concerned in the 
same dispute which is lil ily to cause a breach of the peace which it is the object 
to prevent but as opposing parties and in conflict they cannat be regarded as 
associated together ’ But proceedings can be held against several persons on 
aciount of wrongful icts alleged to have been committed by them for the 
binefit of their common master with the same common object if they are likely 
to cause a broach of ihi peue Tlie f ict that such act* were not committed by 
such persons together does not require that separate proceedings should be held 
for th persons were is«ociiteil together within the terms of S 117 (4) * 

It IS however in the discretion of the Magistrate how far persons associated 
together in the matter under mqmrv xh uld be dealt with m the some or separate 
inquiries [«ub section {$)] 

Uhere the number of persons called ujxin to show cause is large even if 
they have boon associated together it is dcsirible that they should bo divided into 
batches \ sepinte inquiry being held against each batch ^ 

The inquiry in i ease regirdmg secviritv to | eep the peace is to be conducted 
as in tbc tri il of a summons cas« (Chapter \\) and in a case regarding 
security for good behniour i» in i warrant case (Chapter \\I) except that m 
the lattir no form il thirge need be framed (Th s has been explained in the 
notes at the h( d tf thi (hapKt and also under S joy mil ^ 110 onfe) On 
his ippiarmco tiu attu td in a t se regarding security to keep the peace should 
be asUtd to show t ui''" whv he should not bo convuud that is why the order 
should not be mule ib cKiu «S iqi) md if he d es tut admit the truth of 
ill* inform Uun tin igistraie should proioeil to heir the evidence for the 
prosecution In a case regirding seeunn for gwd behaviour the proceedings 
sliould commirce with the ixamination of the witnesses for the prosecution 
(S 252) 

By this means * the truth of the information on which nction has been 
t iken ” [xub section (1)] should be proved for that is essence of the inquiry 
before the Magistrate \\hen the information was a Police report the Calcutta 
High Court on revision (per Mookerjea and Imam J J , Carnduff J , dlss ) set 
aside the proceedings of a Magistrate for requiring security for good behaviour 
on the ground that the information was not bona fide the report showing 
oiiiniKs against the person proceeded against * This seems an extreme case for 
It IS the truth of the information which is the matter for inquiry and if that 
were established the fliitnitts of the informant would be immaterial except aS a 
just cause for doubting the evidence produced to establish it 

The accused may be examined bv the Magistrate at any stage of the inquiry, 
but only for the purpose of enabling him to explain any circumstances appearing 
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n thr rxilmcv him |'» ^4') md lhcr« f >n he nnnot properly be 

exam ne-J i niil me .m,] nr» h(« lirn tif«n nliirh nnj nppcir to require some 
cxplamlion from him Tlie n *f 1 rexiC Ik* on iho«e whose instance the 

P’Ticr<tI ngk line Irf-tn in'iiliili-<i ' Hut llic < ilrtiti 1 High Cotirt Ins held that S 
34 * of the (ole il tilt »ppH I in inquire imclir S 117, the omission to 
eximme - j» r«on otI <-1 nf» n f r »»Turil» ii ih< tJo«e of the prosecution case 
and before he ia ( illml <n I «nl«r u|»>n liis dcfimc is not an illegality 

'itnting thr oniifii n I iil in irnguHnu to%<rei! |j\ S 537 when he Ins not 
been p'f judir<-d 1>\ <iirh < niK^wm 

‘‘o, if aft^r «\ mm ng th witn »•> v f« r ili< pr«>«cfulion the Magistrate finds 
that no r t>.r hi» bet n mil « til hr shnuhl terminate the proceedings (S 119) 

In a ca'c n^irln^ iiritx f r t "xl Ixhitioiir ih< pi r^on infornud against 
mat, ->fiff ir h i» inurttl n lit*, il ftnit ipph t> the M igKirale for a process 
to romp' I ih att( nil im ■ < f int w iin ** f tr iht ptirpo*i of examination or cross 
ixaminali n ml thr Ma;,t*trii« i* tM>un<l i» i**ui *iich process, unless he 
con'iders th ii «u h pj h iii n *h tild h r fu'*d m tin ground that it is made for 

the purp' *r if \r\ iti n »r » • 1 1\ ir d< f tin*. lh« tnd* of justice, and he ma\, 

Ix-fore cummi nmg m\ wnni** *» nual rcqiiiio that hic reasonable expenses 

incurred in iliendm,, th' < «>urt *h ill l» d<|M)«ittd (S 2^7)* 

But if hi his ilr" I It <r's*-<\ tiurid tin witnisses for the prosecution he is 
no* entitled und r s >51 t< ir s*^ ^ miin' th m igain after he has entered on 
his d'finre In 1 w irr nt « is. tj 1* < nit whin iht (hirgc is framed that the 
swusej rtmi's i> Kn n\ iht di finii> thirg* that he his to meet whereas in a 
cast of s'Tunit fir gtxxl Lfhatiour h« knows whit he has to meet ns soon as lie 
ts required t ii nd the Migisirm s Court* 

In a Cl* rfgdf'hng xaurii} to Uts p the price as in 1 summons case, the 
Person inform'd apimsi ihit is the ic iis(^, should bt asl ed whether the 
information on which the proceedings hate been taken is true or false, that is 
whether be admits tin f ici» so stjtid To isk him onh whether he is willing to 
execute j bond or d'siics m inquirj is misleidmg When this has been den" 
the proceedings hisc been set aside' He should ordinarily attend with the 
witnesses for hi» dcfincc It is discretional with tht M igistrate to i«sue process 
to compel tlic attendance of «och a witness (S 244 (j)] The information on 
which proceedings are tak'n and the order (S in) jiassed thereon may relate 
to mori than one pcr«on but ihc inquiry on their appearance should be separate 
as to each unless they c m b.. dealt with together under the terms oi S 117 (5) 
Two contending parties fr m whom a bretch of the peace is apprehended, cannot 
be dealt with together m th* sime proceeding Such a joinder is not a mere 
irregulanly but an illegality which will xitiate the proceedings * If, during the 
course of an inquiry thi M gisinte ceases to exercise jurisdiction, ilir Magistrate 
'ucceeding him if ijth<rwi*p compc cni may act on the evidence recorded by his 
predecessor and partly recorded by hunself, or he may recommence the inquiry, 
but the person proceeded against is enlitled to demand that the witnesses or any 
of them may be re summoned or rc beard ^ (S 350) 

Sub eection 3 Temporary bond lo'case of emergency 

This sub section, which ts new (Act XVIIl of 1923, S 19), is important 
Hitherto in cases of emergency to which S 144 did not apply the Magistrate’s 
Only course was to arrest under S 114 and to keep in custody It is not required 
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In the second place the Mnjjistrate is given power if he considers that 
immediate measures are necessary for the prevention of a breach of the peace or 
disturbance of the public tranquillity or the commission of any offence or for the 
public safety, to require the person, who ha> been called upon to show cause, 
to gue security until the conclusion of the inquiry, and in default the Magistrate 
may detain such person in custody But an ad mtenm order to maintain good 

behaviuur cannot be made in the course of proceedings for keeping the peace 

After the order under S ii» containing the substance of the information on 
which the Magistrite has taken action has been read to or explained to the 

person or persons conicrned the Magistrate if he has more than one person 

before him should consider whether the) should be proceeded against together 
or separalelj This wiuld depend m he first instance on whether they have be^n 
associated together in the mittr under inquiry If they aie concerned m the 
same dispute which is hi el> to ciuse a breach of the peace which it is the object 
to prevent but as opposing parties and in conflict they cannot be ••egarJeci as 
associated togethtr* Hut proceedings can be held against several persons on 
account (f wrongful acts alleged to have been committed by them , 

benefit of their common master with the some common object, if they are hk^Y 

to cuise a breach of thi peaie The fict that such acts were not committed by 

Such persons together dots not n quire that separate proceedings should be held 
for th persons were a!,sociatel together within the terms of S ity (4)“ 

It is however in the discretion of the M igistrale how far persons associated 
together in the matter under mquirv should be dealt with in the same or separate 
inquiries [sub section (5)] 

Where the number of p^rsms called upon to show cause is large, even if 
they have been associated togothi.r it is desirable tint tbev should be divided into 
batches i separite inquiry being held igamsl each batch® 

The inquity in a case regarding '■erunty to I ecp the peace is to be conducted 

as m the trial of a summons^ nc (Clupter \\) and m a case regarding 

securitv for good behaviour is m a w irrant.<:asc (Chapter \\I) except that in 
the latter no form il chirge nitd be fr mied (Hits has been explained m 
notes at the he ul of ihi ( hiptir and aUo under S J07 ind S mo ortte ) On 
his appear nee th« actustd m i c I'e regarding security to keep the peace should 
be asWd to sli iw . ,u«^ whv h« should net be eenvicteO that is why the order 
should not be imde b lute (S 242) nl if he dees not admit the truth of 
the inform itun the M gislrate should proceed t, heir the evidence for the 
prosecution In 1 cose regarding security for gewd behaviour, the proceedings 
should commerce with the examination of the witnesses for the prosecution 

(S 2^2) 

By this means tbi truth of the information on which iction has been 
tiken [subsection (i)] should be proved for that is essence of the inquiry 
before the Magistrate When the information was a Pol ce report the Calcutta 
High Court on revision (per Mool erjea and Imam J J Carnduff J, diss ) set 
aside the proceedings of a Magistrate for requiring security for good behaviour 
on the ground that the information was not bond fide the report showing 
oniiniis against the ptr«on proceeded against ■* This seems an extreme ca'c for 
It is the truth of the information which is the matter for inquiry and if that 
were cstabhshce^ the o.iintii$ of the informant would be immaterial except as a 
just for doubting the evidence produced to establish it 

Ihv. accus^ may be examined by the Magistrate at any stage of the inquiry, 
but only for the purpose of enabling him to explain any circumstances appeanng 

‘ C.hananathi Uhatta I 1 R 3, -6 Kamal Hhiian Cl owdhur> M Cal 
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n thr nKif-ncT Imn ind llirn fnn lie cannot proper!} be 

exa-n pM cnti! ‘->mr no h i« l>e*n iilin which ni «} -ippcnr to require some 

exphmlion from h ni llip limhn «f pniiif hr*, on tluixc it \\ho«e instance the 
P'orced ln\p Ixi-n in«tiuit>-<l • Ihit ilu ( ihiiiia High Court Ins held that S 
34J of th*- ( <v!p <5 .r* n t •** art inqijirx iindir S ii~, the omission to 

examine ■* ivr^on nll'l ii|« n f >i *ourn\ it fhr i lose of the prosecution case 
and btfo'^ hr is ( n i» mi r ii]«m hi» definie is nut nn lilegalit} 
'itniing th« rtnvirtnn 1 m «n irn giil iril\ cxncfixl hi S 547 when he has not 
t^cn p'.jiihrfd lx h .mission* 

*'0, if afirr th wiinisMs f .r ih« |iros«rnMon the I^fagislrate finds 

that no ensr Ins hrrn nnth « «il h sh mid lermimtc the proceedings (S 119) 

In a ns. n^ir.lmj, s.^toriiv f r p khI iHhismur ihi person informed against 
max, sftpr Iv has . nt> r«s) n his ihlmK ipph (0 ihe M igistratc for a process 
tonmp<I th. attinilin.. f mx xxiin.s. f..r ihi purjxisi of tximmation or cross- 
examin„ti m ml ih. Mi,.isirit is Ixmnd i> issin such process, unless he 
ennsiders tint s»i. h ipph. .n n sh iM l< nfiisid on the ground that it is made for 
inr puqio.rf (f xrviiir i ,r ( • I «x >r d« f img ilu mds of justice, and he maj, 
Ixfore summoning mx xxiin.ss s .nil r<<|iiii> ihat his reasonable expenses 
innirrrd m itt.ndmg ihr ( . uri shill lx dijmsiKd (S ’ 

But if Ik his ,|r idx 1 n sv^ \ imin« <1 ih< xxMnis«cs for the prosecution he is 
m** entilln] und'r 's v^i ti> « n ssu \ miinf th<m igain afti r he has entered on 

his dchnei In 1 xx irr mi « is. ij »s oJx xxhm tiu 1 li irge is framed that the 

a^xpcj com. s to hnoxx ilv ilifinm ihirgi that he his to meet xxhereas in a 
case of scrurin for good Vhixiotir h» knoxxs I'hit he has to meet as soon as he 
l» required 1 , mnd ilu Migistnlt s Court * 

In a c iM ngirding stiuriix to Kt«i» ih( peicc a< in 1 sumnions case, ih*. 
Person informed agnnsi thit is the ir«us<d slmuid bi asked whether the 
information on wlmh iht prociedings hi'c been taken is true or false, that is, 
whether he admits tlv fieis *x» stated lo isk him onlx xxhether he is xxilling to 

execute a Ltjnd or d(»iie» an inquir> is misic iding When this has been don^ 

Ihe proceedings hixe been set isidc * He should ordinarily attend with the 
witnesses fur hi» defrnic It is discretional xxith the Magistrate to issue process 
w compel the au< ndante of «uch a xvitness [S 244 (2)] The information on 
which proceedings ait taken and the order (5 112) passed thereon may relate 
to more than one person but the inquiry on their appearance should be separate 
as to each unless they t m b*. dealt sxilh together under the terms ol S J17 (5) 
two contending pirtics, from xxhom n breach of the peace is .apprehended, cannot 
be dealt with together in the same proceeding Such a joinder is not a mere 
irrtgularil} but an lUegalit} xvhich will xitiatc the proceedings* If, during the 
course of an inquir}, the Magistrate ceases to CAcrcise jurisdiction, the Magistrate 
succeeding him, if othenxi«e compcient, may act on the exidence recorded b} his 
predecessor and partly recorded by himself, or he may recommence the inquiry, 
but the person proceeded against is entitled to demand that the xxitnesses or any 
of them may be re-summoned or re-heard * (S 350) 


Bub section 3 Temporary bond jo'case of emergency 
This sub-section, which is new (Act XVIIl of 1923, S 19), is important 
Hitherto in cases of emergency lo which S 144 did not apply the Magistrate’s 
only course xxas to arrest under S 114 and to keep m custody. It is not required 
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by the sub section tint then should be an inquiiy before ^n order is passed but 
reasons ha\e to be recorded in writini* What is contemplated is \ery probably a 
case in which in the course of hearing caidence during the inquir) the Magis 
trate tomes to the conclusion that it is not safe to wait till the end of the mqui^ 
before In Jakes sciurity Sicuntj for m intamtng good behatiour cannot be 
tal cn under this sub section in proceed ngs initiated under S 107 

Sub Beotion 4 Evidence of general repute 
This was formerl) admissible onl) when the matter for determination was 
whether the person informed against is an habitual oflender, that is, when the 
mf< rmation is within the terms of S no cvcluding clause (/) ' 

But sub section 4 (formerl> sub section 3) has now been amended so as to 
admit evidence of gener I rtjiilc for the purjxise of proving that a person is so 
desperate ind d ingcrous is Jo render his being at large without security hazar 
dous to the community 

S 34 of the Evidence Ait is important in this respect 

In criminal proceedings the I ct th it the ccused person h is a bad character 
IS irrelevant unless evidence has been given that he has a good character m 
which case it becomes relevant 

Fxplanatwn 1 — This section docs not appl} to cases in which the bad character 
of anj person is itself the fact m issue 

Explanation // — A previous conviilion is relevant as evidence of bad 
character — [Act 1 of 1872 (Evidence \ct) S ^4 is amended bj \ct III of 1891, 
S C)] 

Lvidencc of general repute is admissible to prove that a person is an habitual 
offender [S 117 (3)] but lUhough when witnesses irc c\ imined as to general 
charaeter their test mon^ is not of much value is to the hibits of a suspect, unless 
the) can in supjxirt of their opinion adduce inst inces of the misconduct imputed 
still, when the question is one onl) as to his repute the evidence of witnesses 
if reliable is not without value though tncy may not be able to connect the 
suspected person with the actual commission of crime 

The evidence that is required is Jhat of respectable persons who ore acquainted 
With the accused and hve m the neighbourhood and are aware of his reputation 
Such evidence must relate to particular instances which have come to the 
knowledge of the witness and must be specific Mere belief and opinions, 
without reference to acts and instances on which they arc based, are not evidence 
of repute * 

Sab eectioD & ^ 

Where there is a joint inquir) in respect of several persons there must be 
definite evidence in regard to each It is insuflicient against a collective body of 
persons to suggest that they arc indulging in feelings of hostiRly towards another 
bod) of persons * 

The case of each accused should be differentiated in the evidence and the 
order of the Court * 

Confessions made by persons in a joint inquiry can be used against co 
accused, the effect of the words or otherwise* in sub section (4) being to render 
admissible any evidence which would be relevant if the accused persons were 
being tried on a charge of being habjtual offenders * 
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Jurirdiction 

\\’hfrc the hul rfwrjod prmmj for procceclinfj under S no 

thit he hid procerxled on hi< knonledije of proMoiis it wns held that he 

wac not a pn^per prr^nn to hold the tnqtiin nhieh intolved the truth of the infor- 
mation on which he had artet! The ca«e was accordinfjlv transferred to another 
Magistrate* The Magistrate cannot dispense witJi the inquir) provided for by 
S 117 and base his order merelv on the results of a not case recenti) tried by him * 
A person called upon to show cause in such proceedings is a person over whom 
the Magistrate is ecemsmg jurisdict on and is conscquenllv in that sense an 
accused person ’ lie is therefore under entitled to be defended bj a pleader 

See also S tj6 

118 (1) If, upon siiicli mouin, it is pro^cfl tint it n 

_ . . nccc'i'im for Keeping the ncice or m'lint'iin- 

Ordertogives'curit* 111 ii 1 n * 

in" cond helnxjonr ‘is tlic c-Tse nn\ bo, tliat 
the pori^on in ro';pect of whom the innmn n made should execute 
a bond, witli or without ‘•nrotiO's the Arigntnte 'jinll imlvc an 
order accordinph 
Proiidcd — 

fnt, tint no pei<5on ‘•Inll he oideird to gne socurih of 
a nature difToront fiorn or of an amount laipci 
than or for a peirod lonpei tlnn that apceified in 
the order made under <!eetiou 112 
seennd/j/ that tire amount of e\ei\ bond ‘tirall he fixed 
with due leffaid (o the erjeurns>tances. of the ca^ie 
and ‘'hall not he oxee<;ai\e 

tlnnlly that whtn tlie per‘'On in respect of whom the 
inqiniA is made rs a mmot, the bond slnll he exe 
cuted onh In Ins sureties 

There must be some cvitlenre taken to prove the neressitv for I eeping the peace 
or maintaining good hchav our otherwise «ecuritv cinnot be demanded Unless 
the person informed against admits the truth of tie information upon which the 
afagistrate has proceeded the Magistrate is bound to take evidence to prove the 
facts stated therein so as to justify an order for socuritj \ report by a subordi 
nate Magistrate or by a polce officer is credible information upon which proceed 
mgs may be taken but it is not evidence of facts stated therein, and the facts 
stated therein must be proved at the inqu ry Previous convictions of offences 
□gainst property are not alone sufficient — See note to S 177 

The statements of the parlies in d spute may be sufficient evidence to justify 
an order b ndmg them down to keep the peace * 

See Sch X for forms of bonds to keep the peace (No \), and for good 
behaviour (No XI) 

Bail bonds in criminal cases are exempt from stamp dutv — Court Pees Act 
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<VU of 1870) S Cl x\ Sch II Art 6 further dechres that bail bonds and 
other mstruments of oblif^Ttion not otherwise pro\ided for by that Act, when 
b> direction of a Court or Mtgistrite under the Codes of Criminal or Civil 
Procedure ''hall beir a stamj) of eight nnnas The fees chargeable on security 
bonds for heeptng the peace b) or good boh't'iour of, other persons than the 
e'iccutanl ‘5 hue been remitted 

The terms of the order made under S no regulate the inquiry held as u ell 
aS the fin'll order m regard to the security to be given, so, where the order relates 
to security to ! eep the peace the person informed against cannot be ordered to 
gi\e security for good beha\iour‘ 

Ternu of the bond ordered 

The security required cannot be of a nature, different from that specified m the 
order made under S 1 12 that is if the order did not specify that a surety or 
sureties arc to be furnished the bond cannot require such to be given Similarly 
the number of the sureties and the period are limited by the terms of the order 
But the Magistrate may direct that the security to be furnished may be more 
moderate m its t^mis than that specified in his order under S J>2, pad if he has 
reason to be\ie\e that the security specified in the order under S tta is not 
sufficient he can issue ft fresh summons (or order) under which the person con 
ctrned will ha\e an opportunity of showing cause against such an order 

A Magistrate by h •. order under S ti8 van direct that the sureties required 
must reside withm certa n g«'ognphical lim ts but they ••hould not be so narrow 
as to impose an inability on the person informed agumst to find sureties at all * 
The law does not enable a Magistrate to impose arbitrary conditions not essential 
10 the object m mow, \ix to restrain a person from infringement of the law^ stiff 
less to impose impossible conditions* 

The Calcutta High Court has held that a Magistrate is not competent to 
require sureties under certain speofied renditions or limital ons, such as that 
they should reside m the neighbourhood of ilic person bound over so as to be 
ible to CNCrcise a control o\er his behaviour The report of this cose does not 
show what were the term* of the order in writing m this respect 

A person required bj any Court to execute a bond with or without suretie* 
may, except in the ca>e of a bond for good behaaiour be allowed bv such Court 
10 deposit a sum of money or Government Promissory Notes to such amount as 
lhe Court may fix in heu of such bond (S $13 ) 

An order to deposit cash in lieu of entering into a bond for good behaviour 
is bad * 

AfDOUDtJof the bond 

This should be fixed with due regard to the circumstances of the case, and 
must not be excessive The Magistrate should cons dcr the station in life of the 
person concerned and should not go beyond a sum for which there iS a fair pro 
liability nf his befng abtc to fncl security The order is for the protection of society, 
not for the punishment of the individual The effect of passing an order for 
security to an amount which ts unreasonable and beyond the power of a person 
fc giie, would be either to make him undergo imprisonment (S >23), or to subject 
him to a fine m obtaining such security from another, and thus to subject him to 


‘ Drivort Q I mp II R 15 Cal 

‘ Isree Perahad Singh 9 H I R 4|\pp (SC)i6y\ R 61 Betaeal Rama Charlo 
I I R rt Mail 471 

• N-itbu Khan I t, R 14 aH 471 Q Pmo v RaMm Bakhsh I L R 20 Ml 

306 

♦ In re Sarain Soobotldhee ziW R Cr 37 Tara Singh Pan! Rec 1880 p 91 

* Thojhi Smgh I I U 24 Cal 155 

• mp 1 Kala CbanJ f>as I L R 6 Cal (Sc ) 6 Cat L R ii8 



C«ir Mil 
See 119 


OF SECURITY TO KEEP THE rEACE'’ETC. 


123 


puni'fimenl m i n<r onI\ of <u<pirion ind irputntion Imprisonment is pro\ided 
a* a protection to «ocirt\ ngim«;l the perpctnUon of crime bj the indiMdual, and 
not as 1 punishment for t crim" commuted md licing m idc conditional on default 
of finding «ecuril> it 1% onl\ re^somble md ju<i tint the mdiiidual should be 
iffordcd n fair clnnee at IcTst of comphing with the required condition of 
securlt^ * 

But, nithough i Mogistritc cmnol order that «ccunt) shill be furnished to a 
certain amount in cash* where i {Hrson k inquired to ixicutc a bond with or 
without sureties the Court ma\ except in a ca«t of a bond for good bchaMour, 
permit him to deposit a sum of nionej or Gosernnicnt promissory notes to such 
amount as the Court ma\ fix in luu of executing such bond (S 513) It may be 
nrted thit ther» is no limit t • the sum which nin be orig nally fixed by the Court, 
but this discretion must be txerct'etl in a r* i^nablt mmnir in the order finally 
p-ssed and apparenth «ucli 1 maitir will arise only on the objection of the person 
bound o^cr 

Minor 

If proreedings irc liken giinst 1 minor lit should ipjH ir ind dtfend llu 
case himself or b\ a pleader if his jierson il ittcndintc is extii'id (S ii() 
dthough if he be rtquirtd to give «eturin the Ixuid should be executed only by 
his sureties If hiwextr It 1 inn t furnish the sureties required the minor shall 
be committed to prison (S I’yl 

Appeal Bbfereoce and Revision 

Lnder S -fo*! an ordei under S iib requiring seturily is ppetlible if made 
bv a Prcsidcniy M igisti itt io llu Mi^h Court ind 1 m idi by mv other Magi» 
tratc to the Court of Sission but this does not apply to protiedmgs laid before 
the Scs>iuns Judge und(r S 123 presumably bee lust the Sessions Judge Ins full 
power in such a case to go fulh into the cMdentt and to pass such ordir as he 
thinks fit The Loul fjosernmint m ly direct that in a specified district appeals 
from Nldgistratcs orders shall lie io the District Magistrate 

A District Magistrate cannot i n appeal set aside an order requiring security 
under S n* md order furthrr inquiry with a view to requiring security on other 
terms ’ 

As to rejection of sureties offered and appeal against an older of rejection 
see Ss 122 and 406 A 

The Chief Presidency Magistrate and the District Migistntes have certain 
jxiwcrs in regard to the dischirge of persons imprisoned for f iilure to give security 
{S 124) ind in regard to the cancelJ tion of bond (S 123) or the reduction of tic 
amount of security or the number of sureties [S 124 (2)] 

If security is required for a period exceeding one year, and is not furnished, 
the proceedings are laid for orders before the Sessions Judge (S 123) 

fhe High Courts hive, in revision, redoc»xf the imount of sureties found to 
"ue excessive and unrcasonoVie ' 

110 * II, 011 ail) inquirj under section 117 , it is not jiroicd 
Discharge of p-rson tliat ft IS ncccssar) for keeping the peace or 
informed against maintaining goo(l bcliaMOur, as the case niaj 
be, that the person in resiicct of wliom the inquir) is made, should 
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execute a bond, the Magistrate shall make an cntrj on the record 
to that effect, and if such person is m custody onlj lor the 
purposes of the inquirj, shall release him, or, if such person is 
not in custody, shall discharge him 

If a person has been discharged under S 119, further inquir> cannot be 
orderLd under S 437, as the matter does not come withm that section ' But the 
Magistrate can institute fresh proceedings on fresh information receiccd,* of the 
District Magistrate in re\ision on ihe same record* 

A person called upon to give security for good behaviour cannot, under S 250 
cl urn compensttion after he has been discharged * 

G — Proceedings in all Cai>cs subsequent to Order to jurm^h 
Security 

120 (j) II an> person, m icspcct of uliom an order re- 

comm-icOT-nt o. qwung sccuritj IS made under section 106 or 
perioflforwhichs cj ity sGctioii 118, IS, at the timc such Order IS made, 
IS required bentcnccd to, 01 Undergoing a sentence of, 

imprisonment, the period for uliich such security is Acquired 
slmll cominente on the cxpuation of such sentence 

(2) In other cases such pciiod shall commence on the date 
of such order unless the Magistrate, for sufficient reason, fixes a 
later date 

An order for security would thus ordinarily take effect at once, that is lo say, 
the security required must be given at once, or, U the person cannot give it, he will 
be committed to prison (S 123) 

Sub section (2) enables i Magistrate to fix t* liter date for the compliance with 
Ins order, ind he should exercise such discretion where delay would not operate 
injuriously to the public [eg see S 107 (3) J, and liso when the person against 
whom the order has been pissed is of rcsiKCHhihty, and sitisfies the Magistrate 
tint he would be able to tompiy with the ofdtr if a reasonable time be allowed 
for that purpose 

If the security is not given at once, or on my later date specially fixed, the 
person in defiult will be committed lo prison or detained in prison until the period 
of the security Ins expired or until within that period he gives security If, however, 
till, pcrio-1 for security exceeds one year, the case must be referred for the orders 
of the High Court (m a presidency town) or of the Sessions Court A Magistrate, 
who has passed an order requiring 1 person to give security to keep ihe peace for 
a certain period, cannot m another case require another security to take effect 
on expiration of that period That is not iht object of sub section (2) By such 
means a Mogislratc might cxtmd his powers beyond what is contemplited by 
the law ‘ 
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121. The bond to he c\cciitc(l h} ain fiiich poison shall 
, hjnd Inin to keep the Peace or to be of f^oocl 

eo-‘f isoibo-e , , ,111 

hohiMonr, .is the ca'*c nia} be, and in tlie 
hticr once tiie connni‘-‘>ion or attempt to connnit, or the abetment 
of, an} oiTcncc jmnjsliahk with iniiirisonmcnt, wlicrcvcr it may 
he committed, !«; a breach of the bond 

S(>c note to iiS m to the snmp to he (o suclt t bond 

Sec Sch \ f r form of « h>ntl u I cip the penct (No \ ) Jnd for good 

tchaMour iNo \1 ) 

S i2« derl ms whit n n^tiiot* x » bn «cli of llu bond f ir / ooj b"! a\iour n eh 
as stiff cntiil a fc rfcitun of thu bond No <pocnf proii«i>n his been made jn 
regard to i bm«h of i bond to ksip Jb< p« icc K thi ttmu if 'iKh i bind (Sec 

Sch No \) nrc clc ir Iht p«Tlv tseiiiicig sutfi i bond binds himself not to 

tornmit a breiih of the pc icr or to d«» nnj ict tint lO ij probabl) occaston a bre >ch 
<f th peace during the period sptiified th<ft«n The bond would be liable to 
forfuture if «»m breuli of the ixitr wtf< rommitliJ and not onl) on commission 
of the breach ipjm h<,nd<.d for which proctfdmgs h«e been tihtn 

A bond for hot ping the pc itt cannot bt forfeited e\ccpt on proof of the torn 
mission of an oficnee inithmg > brtirli of tl” pc*c< such olicncc need not be 
commuted m the disinei m wlinb the bond w is executed * It cannot be forfeited 
on the conviction of the person bound over for theft nor on i conviction for 
wrongful tonfincmcni ' Put such j conviction would bo suflicicnt ground for 
forfeiture of a bond for good beli-mour Chapter \I U, S 514 post provides for 
proceedings on forfeiture of a bond 

122 (!) A Magistrate maj refuse to accept any surety 

Power to reject sure olTtrctl, OF may rcject ail} surety previous!} 
ties acciptcd b} liim or bis predecessor under this 

Chapter on the ground tint such surety is an unfit person for the 
purposes of the bond 

ProMded that, before so refusing to accept or lejecting any 
such suret}, he shall either himself hold an iiiquirj on oath into 
the fitness of the siuct} or cauv-c such inquiry to be held and a 
report to he made thereon b} a Magistrate subordinate to liim 
(*’) Sucli Magistrate shall, before holding ingmr}, give 
reasonable notice to the siiretj and to the person by whom the 
suret} was ofTercrl and shall in making the inquiry record the 
substance of the CMdencc adduced before him 

(3) If the Magistrate is satisfied, after considering the evi- 
dence so adduced either before him or before a ^fagistrate 
deputed under sub-section (I), and the report of such Magistrate 
(if any) that the surety is an unfit person for the purposes of 
the bond, he shall make an order refusing to accept or rejecting, 
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as the case maj be, sucli suiety and iccoiding his icasons Tor 
so doing 

ProMclcd tint befoie miKuig .iii oidci lejccting aiij siirctj 
^^llo has prcMously been accepted, tlic Magistrate shall issue his 
summons or ^^aiiant, as he thinks fit, and cause the person for 
■whom the surety is bound to appeal or to bo brought before him 

S 126 provides for a person who Ins become surety obtiining his disemrge, 
but no provision has been made for i fresh surety to be required on the death or 
insolvency of n surety 

S £01 provides that if through mistile frnud, or otherwise, insuflicient 
sureties hive been accepted or if they afterw irds become insufficient, ihe Court 
may issue i wirrint of nrrest directing ih-it the person rcic iscd on bnil be brought 
before it, ind order him to find sufiieient sureties md, on his fnihng to do so 
miy commit him to j ul Whether this would npply to t cisc under Chnpter VIII 
will depend on whether the words released on bnil nrc held to npply to the 
CISC of a man who on giving sureties for ketping ihe pence or for good behaviour 
IS released from being committed to prison or released from imprisonment on 
giving such security Otherwise the liw does not provide for such a case 

Ihis section previously indicated no procedure to be followed by n 
in coming to a decision ns to the fnn -s « f n surety Ihus it was ilwnys falling 
to the lot of the High Courts lo point out the duties of i Mngislritc in this respect 
'Ihc new section does no more than 1 ly down the prottdure winch the High Courts 
htve indicitcd in a long course of rulings to be neces ary, earept that it permits 
of the inquiry being held by a subordinate M igistratc An inquiry on oath, after 
notice to the surety and the person by whom the surety was offered, is now 
obligatory 

The power to reject a surety previously accepted b\ the Magistrate or hi* 
predecessor, is new 

For what happens when ih^ person for whom the surety is bound appears 
before the Court sec S 126A post 

S 406A post which IS a new section provides for an appeal in every case 
where an order refusing to icetpt or rejecting a surety has been made under this 
section The appeal will he from the order of a Presidency Magistrate, to the 
High Court, from the older of the District aiagistrate to the Court of Session, 
and from the order of any other Magisintc, to the District AHgistrate 

S J12 provides that in tal mg proceedings under this Chapter the ^fagIstrate 
shall record an order m writing which amongst other matters should set out ‘ the 
number, ch trader md cl iss of sureties (if my) required,' and b 115 directs a 
copy of this ordc' shill be delivered lo the person concerned on service of the 
summons or on i\cculion of Jhc warrant of arrest The I egislaturc has not 
prescribed any kind of unfitness but if the surety tendered docs not come within 
• the class” of surety required by the order ‘crvcd on the person required to 
give security that obviou*ly would be an unfitness It is otherwise lelt to the 
discretion of the Magistrate who should m each case determine whether the 
surety tendered is a fit person Unless the circumstances are in all respects the 
same, no other ca»c can be accepted as an authority m this respect Before 
rejecting a surely, a Magistrate is bound to make known lo the party concerned 
his reasons so as lo give him an opportunity to controvert them by hearing what 
he has to say on his own behalf Where this had not been done a Magistrate’s 
order was set* aside md he was directed to proceed accordingly * 

The Joint Committee of both Chambers of the Indian Legislature to which 
the Dill (which afterwards became Act No Will of 1^23) was referred introduced 
Into S laj an amendment enumerating the grounds on which surety could be 
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rcj'ctcd a« unfit. r«' , ihit h<* nol lof ijncitl moril clnnctcr, wis of Insufficient 
means, nnj -ms not nlilc to contml the moxcmcnis of notions of the person by 
whom the bond wis cnmitrxl llir nmendment tv is however otpungrd when the 
Eli Came bnck to the I^fji«h!urc The iJroiinds for rejection will be those Imd 
down from time to time t>\ the Hi^h < o»irl« but ns soul before onch case must be 
dealt With on its mrnt« ' Tlie unfiin<<« of n suretv is not limited to his pecuniniy 
unfitness * 

A ^I3};Istrnte requires! the sureties to be persons of ' respectability and 
substance, not related to him and resulmj* within one nule of his house ’* It was 
found on mquin that no perv n of n s]>ertabilil} lived within that area The High 
Court held ihat seeuritv should be demanded, but it expunged the condition, 
remarking that the H's d >es not enabiv a M igistrate to inipo*c arbitrary condi- 
tions not esvj-ntial i<> tin ibjitt in vi*vv, i- to restrain i partv from infringe 
ment of the 1 1\\ >ti1l l< w ti impose impossible comhuons To m ike such an 
order was oqui\ 1, nt to saving that ihe priMincT shall not furnish any security at 
all but must g 1 to j III * 

The surilies required niad not neetssinly be residents of the district The 
Magistrate is not mmpuint to lajett is m unfit ptrson i surety offered merely 
wause n- rr-ir} s m (noth<r disfcKt md mor« ospeciiUy ivhen h;s order does no' 
place anv hmit witli rtgard ti the dtssripiion of the sureties required, undue and 
unnetessjrv difiieulties v innot be thrown m the w ly of jxrsons attempting to 
'umish the required sureties * 

Sureties shown to be solvent and res|>eetable should not be siimmanly rejected 
fn the strength » f i poliu rfjiori that they wer« not hung ni ir enough to exercise 
•■ontrol over the wustd * 

The suniHs tendrred should, however, not be persons residing at such a 
distance as would mill it uohl elv that tliey tould «\<rcist mv control over the 
"'tn ft r wh m thtv wtn willing to stand surety » Ii i» obvious that a surety 
from a remou s|X)t would not be in a (losiiion to evercise any control over the 
Person bound over On the other hind it has been held that the fitness of a 
urety does nil di pend upi n lus »»ntrol over the person for whom lie is a surety 
out vvhether fie is of siilTvitnt *ubst ince • Nor should a surety be refused because 
he IS a relaiive f r from being an objection, it is a useful qualification for he is 
person jifKMJ tacte mu rested in restraining the person required to give security, 
and able from his relationship to exercise lus family mfiuencc for that purpose* 

Hhen the order hr security declared that the sureties were not to be from the 
village in which the pf-r-on bound over lived, nor to bo of the Kiimbi clas«, it was 
held, that the conditions were illegal, js the accused would be best able to obtain 
sureties from the village in which he lived, and to prevent him from obtaining a 
surety frjm the Kumbi class was arbitrary '• 

The fact that a person offered as a surety has been convicted will not for 
rver make him unfit for that purpose^ m one case he had bien convicted of noting 
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and voluntarily causing gnevous hurt more than two jears previously, a;nd he was 
accepted hy the High Court on rcxisioO ' 

But rvhere the sureties though pecumirilj ft were the brothers of a notorious 
dacoit who had bc>.n cl reeled to fumtsh «eturty and there was a consensus or 
opinion that thc^ would not le able to keep him lO control it was held that the 
ground of object on was not unreasonable 

Itquire ipto tofficuncy of ft surety 
The inqu rj must be b) evamining witnesses on oath 

A Magistrate is now compcteni to refer to another Magistrate an inquiry into 
the sufT cienc) of the s rety tendered and to reject it upon his Report 

But 1 e must record h s reasons in writ ng The rul ngs that laid down that 
a Ufagstiatc could not delegate Ihe inquiry to a subordinate Magistrate are noW 
cbsolctc as irc also those which held that a Magistrate could not subsequently 
reject a suretj pre\iousl> accepted by him as ft 

128 (J) If 'll!} pcison ordered to gne security under sec- 

Imprisorraert in to tlOH 100 Of SCCtlOD 118 (loCS HOt gl'O SUch 
futhe/j cuity security on or before the (htc on mIucIi the 

period for which such sociintj is to be gi\en commences, he slnlb 
o\cept m the ci<;c next horoin'iftcr mentioned, be committed to 
))!i<!on or if lie i^t '\lrcad\ m j)ri«;on be detained in prison 
until such period expires or until within sucli period he gues the 
security to llio Court or Migistrate wlio made the order 
requiring it 

(2) When such person has been ordeied h) a Iilagi'^tmte to 
p,oc«a,ng! Wh.-. tj vcuiitj tor ■> period exceeding one xeir, 
be Ja <I before H fh Cou t SllCll ^f^glstlfttc shall if SUeh pcrsOE dOCS HOt 
0 ccuto^Seison seciint\ as afoRsaid issue a wiirant 

diiecting him to be detained in piison pending the orders of the 
Sc.‘-sions Tudgt or, if Midi Magidiatc is a Piesidenc\ Magistrate, 
pending the oidcis of the Hipli Court and the proceedings shall 
ht hid as soon as comcnitnth niaj be befoic such Court 

(*}) Such Court altei csainining such pioceedings and 
uquinng from the Magistrate am further information or evi 
(hnce winch it thinks nccessar\, nm pass such order on the case 
as it thinks fit 

ProMded that the period (if anj) for which any person is 
iinpiisoiicd for failure to gne security shall not exceed tl ’•ci 
icirs 

(5/1) If secuntj has been required in the course of the 
=amc proceedings from two or more persons m respect of anj 
one of whom the proceedings are referred to the Sessions Judge 
or the High Court under suh section (5), such reference shall aho 
include the case of an\ other of such persons who has been 
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ordtrcd (n gi\c '•(cmiti ,ijnl tin inoxiMuns <)f ^uh vtctioiK {^) and 
( ''ll ill, m til It o\ont »plll^ lo the c i**! of siicli otlici jicison also, 
except lint lilt jhihhI (if ani) foi wlndi Ik nnx he impnsoned 
not txccnl tlit pniid loi wlmli lit \i.is oideicd to gi\e 
‘•ccnriti 

{ Hi) \ '>i-v»i(iiis luilg« inn 111 in*' (li''tittion tnnslci an} 
piocciding'. I lid luldu linn uinh i '■iiIivkIkiii ( ^) oi ‘'iib-section 
(J!) to an \dditiiuiil Iud^« oi \ssistint Sessions Judge 

'uul upon •'IK li tMinki sudi Vdiliimnil W-''K)ns Judge oi Assis- 
t int Sc‘"*!i 11 '' luilgt inn imkim iIk powti-' oi a '^tssions Judge 
undci ilm 'tetmn in K•'{^ttt ol ‘'Utli piocctdings 

(J) If lilt "(ciiiit} Is ttndind lo tin otficor in cliaige of the 
jail, lie ''lull fortlixMlIi ulti the iinltti to tlit Court oi Magistrate 
uho made the oidti and sinll luiit the oultis ot micli Couit or 
^lagntratt 

(o} Ituprisoniucm foi Inhiu (o giu ‘•etinit) lui keeping the 

Kind of imprison pt Ht ''hill Ix Simple 

(6) Impri**onmont foi fnliiic to gne stcniit) loi good be- 
InMoiii shall mJkr the [uoctedings hut betn tiKin undti section 
108, be simple and ultic tlit inottt dings have been taken under 
*•0011011 100 oi stction 11(1 be iigoious oi simple as the Court or 
Magistiatc in ticli c isc duetts 

Sub » ell n (i) u| I litrs ( »i«.uri() tu 1 <.tp th«. pootc and also for good bthaMOur 

Sub «{.tii n ( ) h »(. r iplit< onl) tu cases of security tu 1 eep the peace 
c m n„ witlim S iv( and for ^oud bchixiour only to cases coming under S no 
as ii IS nK 11 such l si*s ihat «ecu it) can be demanded for the period exceeding 
one )Cit- Sec Sch X N< s \n!— \X for form for execution of orders passed 
under s ,23 

The law as to ippeals m ca»es referred to the Sessions Judge is now settled 
bj tl amt id ig Act * f » ) J S 40^ of this C idt now lujs down that there Will be 
no aj I cal by persons the pricetdin^s against a\honi are laid before 1 Sessions 
Jud^* indir subsection (?) or subsection (3A) of S i2j so though in a single 
'.es; an^ Yen® o. t.c. y. •swws*, W "> yvat -iT/i -iVrc/iViXS "J* ’ffiv/vL 

C’^ccrding i )car there will be no appeal in the ca'e at all bee luse under this 
■section the reference will include the case of all persons required to give eecuntj 
In such a case if a person ordered t< give securitj for one jtar does not furnish 
It till Magistrate will not tale acti n un ter S 1^3 (1) ic he will not commit 
h m to prison in default but will refer the whole case to the Sessions Judge 

Notice shoul 1 be given of the tl ti ft r the hearing of a reference under S 123 
f I thdigh this 1' not cxprts<lv piovidctl ever) i»cr«on is entitled to be heard 
before an order is passed against him * 

\ peism called i [x n to give seruritj an iccused perst n within the lemis 
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of S 340 and is therefore, entitled to be defended by n pleader whom the Sessions 
Judge should also hear on the reference » . »i « cinte 

An order of ristnction for a period exceeding one jtar passed by a Magi a ^ 
under Punjab Act V of lyiS does not require confirmation by the Session Ju ge 
Sell \ lIs (13) and (14) presciibe forms of warrints for commitmen 0 
ptison on failure to find security S 29 of the Prisoners Act (HI 1900) provi es 
for the remocal of a person so sent need to imprisonment from the jail in w 1 
he IS confined to any other jail m the same procince 
Sub section 3. 

"After requiring any further evidence which U thinks necessary.” 

Till'- w IS enacted in constquenci of its being held* that, under the Code 
iSb- the Sessi ns Judge hid n> jiowei to rimand a case to the Magistrate or 
this purpose 

"Such orders on the case as it thinks fit." 

Mthough It declined to put « << nsiriution on these words the Allahabad 
Court,* as a Court of Rccision has dcclired tint it is absurd for a Court to or 
the detention of i person bcund «\ri under S 1^3 for a period less than *"“t ^ 
which he was c died upon to gi\e secuntc The term was accordingly enhance 
thit period It would stem h< weetr th it m a case before a Sessions Judge 
S 123, he would hast the sami di-^crction to reduce such period as the 
who instituted the pioceedmgs \\<uld ha\e to reduce the period or any of tn 
other terms of the securit\ vt iicd in lus oidir in writing under S iia. 
apparintly it was held that such discretion had not been properly exercised 
A Sessions Judge can admit to bail a per-.on whose case has been referred 
The terms of the Magistntes order would piobablv not be enhanced either 
in rcgird to the amount of the sotunu the number of the sureties, or the period 
fixed Unless it sets aside the order of the Magistrate, the order of the 
Session would be that the person should be detained in prison for some 
period unless he shall in iht meantime furnish the security required (See Sch » 
Nos \1II and \IV) Ihe nature of the imprisonment is not defined m this 
Code Mheiher it shoulil be regardid a> a sentence has been considered m several 
cases With reference to its relation to a sentence subsequently passed upon him 
for some ofTcnei Whither that sentence should tal e effect at once or be suspended 
until the tcrminaiion of imprisonment which he was undergoing in default n* 
vrcurita, was much di-eusscd 10 the High Courts and was the subject of con 
flicfing rulings Tliese doubts bate been set at rest b\ the proMSO added to S 397 

be \ct No \\IIl of i<)’3 S U)<> this lays doc n that where a person a\ho ha' 

been 'interned tn and is undeigoinf, imprisonment b\ an order under S 123 
sub'iqurnth sentenced to imprisonment f< r an ofTcncc committed prior to the 
making of the order the latter sentence shall ommence immrdialeh 

The Chief Prc'idmcc Magistrate or the Oistrici Magi'trate (S 124) uy’J 
sufliiicnt reason-, to be recorded in writiiu. cancel any bond executed under this 

Cliapti r be I rdi r of ans M igisirale not supi rn r to his Court and such Magistrate 

ran nko order the di'diarcc of an\ |Krsoii imprisoned by order of any such 
Ma^istrite fir filling to gne •^icunis or lii can redurc the amount of the security 
or the number of Ihe sureties 

‘sub section (yM now requires a reference to In made in respect of all the 

(sr-ins 111 i CISC though serunis for 1 period exceeding one year may haiC 
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been dcmindcd in the of one person onl» This ob\ntes the possibility of 
conflictmj; decisions in the sime rise 

Sub-«ection (3!?) rmb!<' rcfmnccs under tlio section to be transferred to 
Addition'll nnd \«si«tmt ''cs 1 >ns Judges regarding whose dcnling with them 
there was heretofore some doubt 


Sab BBction (6) 

Tlic Migistrite no longer Ins o discretion ns to the 1 tnd of imprisonment m 
dcfiult where proceedings hue been Inken under S 108 or S 109 (Act Will 
of i9’3 S 21) The imprisonment must be simple in these cnscs Why thc 
Leffslaturc has drawn a distinction m this matter between S 109 and S ilo is 
not clear 

124 ( 1 ) ■\\]lc^t^cl the Disltict Magislntc or i Chief Prcsi 

Power to release per Magistrate IS of opmion that am per<?on 

sans imprisoned for imprisoiictl fop failing to gi\e securitj under 
filling tog, re security Cliaptci * * » unj bc iclca'^ctl tuthout 

Inrard to tlio comiminit\ or to un other per'^on, lie maj order 
such por'son to lie di‘'Clnrgt(l 

(~) ^\llcllc^tr im \Ki<.(in Ins hcen iinpii<;oned foi failing to 
giae securit) under tins Chapter, the duel Prcsidencj oi District 
Magistrate lna^ (unless the ordci has been made bj some Court 
superior to Ins o^ul) mike an older icducing the amount of the 
security or the number of s>utttics oi the time lor which security 
has been required 

(3) An order under sub section (i) mav direct the discharge 
of such person either without conditions or upon any conditions 
which such person accepts 

ProMded that anj condition imposed shall cease to bc oper- 
atne wlien the period for which such person was oidered to gne 
secuntj has expired 

(4) The Local Government may prescribe the conditions 
upon which a conditional discharge may bc made 

(5) If anj condition upon which auj such person has been 
discharged is, in the opinion of the District IMagistrato or Chief 
Presidency Magistrate by wliom the order of discharge was made 
or of his successor, not iulfilled, ho may cancel the same 

(6) When a conditional order of discharge has been cancelled 
under sub section (0), such person may be arrested by any pohee- 
ofilcer without warrant, and shall thereupon be produced before 
tlio District Magistrate or Chief Presidency Magistrate 

Unless such person then gives security m accordance with 
tlie terms of the original order for the unexpircd portion of the 
term for vvliicli he was in tlie first instance committed or ordc 
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to be detained (such poition being deemed to be i period equal to 
the period bet^\een the date of tlic bieach ot the conditions of 
discharge and the date on which, except foi such conditional dis- 
clnrge, he would hwt been entitled to lelease), the District 
Magistiate oi Chief riLsidciicj Magistiate may lemand such 
person to prison to umkigo such unexpiied poition 

A peibon leinanded to prison utidci this sub-section shall, 
subject to the pioMsions ot section 122 be iclcased at anj time 
on giMng secuiitj in accoidancc with the tcinis of the oiigmal 
Older for the unexpircd poition atoiesud to the Couit oi Magistiate 
bj whom such oidei was nude oi to its oi his succcssoi 

S'* 124 md 1J5 inijoe t n^jon^ibilitic^ on t District Magistrate and 

Chief Presidcni.} \l igistr te in rc'jnct of bonds for kctping ihe peace or good 
bchiMour Stub superioi M ^.i^tntes are empowered lor sufficient reasons to 
be recorded in writing to nccl Mich a bond (S i2j,) if it Ins been e\ccuted by 
order of n Court not supen r u his. Court ind if filling to give securit) ordered 
b> such T Migiviriu in\ (htn n imprisumd 'uch siipcnor aiagistnte m i> order 
his dischirge or he ma) reduce ihe term' of the order so is to enable the person 
ngiinst whom it Ins been midc lo comply with it (S 124) The Section has 
been amended in some imjxn ni respects by Act No \^ 111 of J023 S 2» 
t CISC* of security required by the Court of Session or the High Court 

the District Magistrate could not order discharge under subsection (i), he had 
to report the case to those Courts who (hen Ind discretion to order the discharge 
There IS now no such restriction on the power of the District Magistrate, the 
amendment made recognises him ns the chief authority responsible for the peace 
and good order of his district Subsection (j) however has remained unchanged 
Sub sect ons (3) {4) {5) and (6) art new Ihcy provide thit an order of discharge 
under subsection (i) m ly bt conditionni cn ible the conditions to be prescribed 
by the Luc il Oovernment and lay down iht consequences of a breach of th® 
conditions The second pir-igraph of subsection (.<>) is important A breach of 
tne conditions imposed does not involve conimilnient to prison for a period 
tquiv lent to the remainder of tht senicnee Fhe sentence of imprisonment is 
deemed to continue to run from the time ol div.liarLt up to tin. date of the breach 
of the conditions The intent on apparently is that the period for which security 
is demanded is not m any case to be extended by the operation of this section and 
therefore the Courts would probably hold that when, there w is an interval between 
thr date of the rc arrest under sub section (6) md the date of the order remanding 
to prison, the unexpired portion will begin to run from the dale of the re 
of the Code The principle appears to be 
that the object of Chapter VIII being to secure the good behav^iour of a person 
that object IS achieved if the person is during that period 
undergoing imprisonment for a substantive offence or is otherwise not at liberty 

"ooWbe passed by such Courts for keeping the peace 
the oUenccs mentioned m S io6 or 

M.gSL.r ’ ■■ s ’’3 by “ 

It any Mogi^rate, not being empowered by law in that behalf, discharges a 
fc , ? va ^ ^ behaviour, his proceedings are void 

la SjO t*/J 
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125 Tlic (Miicf I’lesiiliiKN oi Distnct i\Ingistiato nn>, <it 
nn\ timi foi sufficient rcT^nns to be iccoulcd 
riJ’g‘!rt«tetocan«uS ”1 mitin;! cineil in\ bond toi Keeping the 

bond for keeping the jxici OI foi good beha\ lolu cxccutod under 

peaceorgoodbehawolir Clliplei l>\ Oldci of am Coillt m 1)18 

distrut not su)HUin to his Court 

In rf'peci to itii i mc» 11 iiion of i boml for kecpmi, llic pejte or for good 
bthiMour Pr -idcncx M givtrin- «r» re^, irdotl i- inferior or Kiibordimte to the 
Chief PriMd«-ni.\ Migistrite 

Tin cincdlitiin nf i b nd h m lontempl iled would bi on tlic ground tliat it 
\\ i' m longir s !»•, Mi|)pltn)cnts s 1^4 wliiih iniblcs a ( ouft cr 

M igisir le t d nl w nil ihi « I- i f 1 person iniprisoind on f 11 lure to gi\L sttiirit), 
wliili s 123 inabl*' 1 <oin|Mient M igistr itc to t imt! tin bond itscit when the 
prr« n ma) not be iinthr aoih impris nment 

\ Magistntr t mnnt unili r S cincH 1 bind givin bj 1 auretj on the 

f,round th it Ik is in unfit jKrson b« luei Ik kuIJ iseroM. no tontrol over the 

p rson bound over ‘ 1 he C <U oil 1 High C <Hirt h is h< Id th it the terms of b 125 

ire Mifiinenllv wide 1 1 enabh i M-igi*lriie 10 « intil i bond even on (he ground that 
on the CMdcnre it might not to hsvi. bwn tvhen There is nothing to limit his 
power to case» in which something ln« occtimd subs«quent to the cNrcution of the 
bond which nnkes the bond no longn necossirt md the M idras High Court has 
also expre sed the same opinion* Put ih< Mhhibad High Court has held thit 
if the order requiring a bond was wrong the Magistrate should lofer the case to 
the High Court ns a Court of Rwision* This ca«e was later considered bi a 
Bench of the s me Court, which htid that an apphcition 10 the District Magistrate 
to exercise his powers under S 12^ cannot be regarded in the same light aa an 
appeal, und the Magistrates order thereon would not bo vitiated b> the fact alone 
that the applicants had not been heard Kemble that on an application for 
rtMsion of a security order iho High Court should not refuse to interfere solely 
on the ground that application had not first been made to the Distnct Magistrate 
under S 125 * 

Jhe law i>. now amindid gives the right of ippeal in iverj ca»t of secunti 
for good behaviour, and the tvcrcist of this right will tnablo the appellate Court 
to deal with such a cas'’ (see S 406) 

If j Magistrate, not being empowered by law in this behalf, cancels a bond to 
keep the peace, his proceedings are void [S 530 (/) ] 

128 (i) All) surct) foi tlic peaceable conduct or good beha- 
, Mour of aiiothei person ma) at any time apply 

icagso ure e, Picsidcncy Magistrate, District Magis- 

Uate, bub-di\isional j\lagistiatc oi Magistrate of the first class to 
cancel any bond executed under this Chapter uithm the local 
limits of his jurisdiction 

(2) On such application being made, the Magistrate shall 


• I mp i Takhrudati KMn II U 33 All 0*4 

• Nabu Sarila' ILK 34 Cal i FB (SC) Ji Cal \\ N 2% thiisovcmilmg 
lUrpa Chandra Dev II R 3-» Cal 94. (8 0)9 Cal W N 860 ranch* o Can I L H 
2 i Cal JS5 (SC) C tal \\ V 201 
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» Banarsi Das II R , 33 All . 103 Emp o Shankar Lai I L R 41 All . 6ji . 
Niiamuddin Khan I L R 44 AU 614 

» Emp V Sifv Ram I L R 39 AU , 466 
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issue his summons oi wniriint, as lie thiiiKs fit, requiring the 
person for Mhom such siuetj is bound to appear or to be brought 
before him 

126A When a pcison for \\liosc appearance a "warrant or 
Security for unexpir sumuions Ins bcoii issucd undcr the proviso to 
ed pen d of b'^rd sub-scction (3) of scction 122 OT undcr sec- 
tion 126, sub scction (2) appears oi is brought before him, the 
Magistrate shall cancel tJic bond executed bj such person and shall 
order such person to guc, for the uncxpired portion of the term 
of «uch bond, fiesli sccurit} of the same descuption as the original 
secunt} Eieij such Older shall, lor the purjioscs of sections 121, 
123, 123 and 134, be deemed to be an order made under sec- 
tion 106 or section 118, as the case may be 

S 126 A IS new , It IS merely in clabor ilion of former sub scction (3) of S izf, 
sp as to proMclc t procedure for th'* case where ihc Magistntc takes step to reject 
oi\ the ground of unfitness \ surety prevtously accepted If the Magistrate is 
satisfied of the unfitness of the sureij or where an application is made by a surety 
under S 126 (i) the Mngistrate Ins no option but must cancel the bond, he will 
not however do so until the jHrson bound over Ins appeared before him 


CHAPTER L\ 

Um AWFUL AsSFMDLIES 

127 (2) An) Magistrate 01 officer in ebarge of a police- 

Assembly to dispers- station inaj Command an) unlawful assembly 
on command of Magis or ail) asscmbi) of fuc Or morc persons likely 
trate or pohe- officer causc a disturbance of the public peace, to 

disjicrse , and it shall tlicrciipon be the duty of the members of 
such asscmbi) to dispcisc according!) 

(2) This section applies also to the police m the toivn of 
l/alculta 

rohce-offitors Miixricr m rmk to in olTlecr in eh irge of i police station may 
iNinise the s imc ]K*wcrs, Ihroii^houl the loc il lu to which they arc apiKiinted, 
IS ni ly be exercised by siieh officer within the limits of his station (S 551 ) 

A policc-olTiiir in ch if^t of n patrol bo it Ins no authority to act under this 
Chapter, and no sanction is therefore necessary under S 132 for lus prosecution 
fur firing on an unlawful assembly lyi order to disperse it ’ 

An assembly of five or more {lersons is designated an '* unlawful assembly, 
it the common object of the persons composing that assembly is — 

First — ^lo overawe by criminal force, or show of criminal force the Legisla- 
tive or Fxccutivc (lovcrnmcnt of India or ihc Ooicmmcnt of any Presidency, or 
any Licutcn ml Lovernor, or any {lublic serv mt in the exercise of the lawful power 
of such public servant, 01 

Second — ^To resist the execution of any law or of any legal process, or 
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Thtrd — To commit mj mi«chtcf or criminil trc^p^s«, or other offence , or 
fourth — B^ moms of cnmiml force, or show of cnmiml force, to any person# 
to take or obtain possession of any property or deprive any person of the enjoy- 
ment of a right of wav or of the use of water, or other incorporeal right of which 
he IS m possession or cniojment, or to enforce any nght or supposed right, or 
Fifth — By means of criminal force, or show of criminal force to compel any 
person to do what he is not IcgalU bound to do or to omit to do what he is legally 
bound to do 

Explanation — \n assembly, which wa« not unlawful when it assembled, may 
subsequently become an lawful assembly 141, Penal Code, and S 4 (2) of 
this Code ) 

\nv person who being aware of facts which render any assembly an unlawful 
assembly, intentionallv joins that assemblv, or continues in it, is said to be a 
member of an unlawful assembly (S 142) 

The olTcnce of being a member of an unlawful assembly is a cognirabic offence, 
and, therefore, under ^ 54 of this Code anv police -ofiiccr may, wUlvout orders 
from a ^^aglst^ate and without a warrant, arrest any person who is concerned m 
such offence or against whom a complaint has been made, or credible information 
has been recened or a reasonable suspicion exists of his having been a member of 
such assembly 

Being a member of an unlawful assembly is an offence punishable w'lth 
imprisonment rigorous or simple for a term not exceeding six months, or with 
fine or with both 143I and joining or eontimung in an unlawful assembly, 
knowing that it has been commanded under S 127 of tins Code to disperse, is 
punishable with impn-onment rigorous or simple, for a term not exceeding two 
vears or with fine or with both S 14^ Penal Code Both offences arc bailable 
IVhether an assemblv is liKelv t«> cause a disturbanrc of the public peace is 
fiecessarilv a matttr of t pinion and the police-officer or Magistrate to whose dis 
cretion the law leaves the power of divpersing as'cmbhes must of course act on 
hi« own opinion If his opinion is nieiaot the ground^ upon which it is based 
are rr levant also * 2 

If anv part of the countrv be m a disturbed or dangerous state it is lawful for 
the Inspector Gener il of Police with the sanction of the local Government to be 
notified by proclamation m the Government Gazette and in sueh other manner ns 
the Ixical Government shall direct to employ any Police Torce in excess of the 
ordinary fixed complement to be quartered therein The inhabitants of that part 
of the country will be charged with the cost of such additional Police Force, and 
the Magistrate of the district is to assess the proportion to be paid by them * 
When It shall appear that any unlawful assembly, or not or disturbance of 
the peace has tal en place, or may be reasonably apprehended, and that the Police 
Force ordinarily employed for preserving the peace is not sufficient for its preserva 
tion, and for the protection of the inhabitants and the security of property in the 
place where such unlawful assembly or not, or disturbance of the peace has 
occurred or is apprehended, it shall be lawful for any police-officer, not below the 
rank of Inspector, to apply to the nearest Magistrate to appoint as many of the 
residents of the neighbourhood as such police officer may require to act as special 
police-officers for such time and within such limits as he shall deem necessary. 
And the Magistrate to whom such application is made shall, unless he sees cause 
to the contrary, comply with the application * 

Knowingly joining or continuing in an unlawful assembly likely to cause a 
disturbance of the public peace after such assembly has been lawfully commanded 
to disperse is punishable with imprisonment for two years or fine or both (S 745. 
Penal Code) The assembly may be for lawful purposes, but it mai excite su'^h 
opposition as to bo likelv to cause a disturbance and for this reason it mav be 
called upon to disperse Religious processions or mcctingB of the Salvation Armv 


* Fnip c Tucker I I R 7 nom |- 
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would be of this description ’ Where the assemb!} is not unlawful the maximum 
pemlt) IS 6 months, (S 151 Pen il Code) 

128 If, upon being so commanded, any siicli as'?embly 
Use of civil force to does not dispeise 01 if, without being so com- 
manded, it conducts itself in such a manner as 
to sho^^ 1 determination not to disperse, any Magistiate or officer 
in cliaige of a police station ulietlicr within 01 ■without the 
picsidenc^ to^\ns ma^ proceed to dispoisc such assemblj by force, 
and may icqiiirc the assistance of anj male pcison not being an 
officer or soldier in Her Ma]cst> s Aimj or a volunteer enrolled 
under the Indian Yohinteeis Act, 1809, and acting as such, for 
the purpose of dispersing such assombU, and, if necessary, arrest- 
ing and confining the poisons uho foim pait of it, in ordei to 
dibpcise such asserabh 01 that thej ma^ bo puuislied according 
to Ian 

pmon bcund to assut •» Migislr-itp or polico officer personahy 
demanding hix aid in the prcvenlion or «iippre<«ion of a breach of the peace — 
(S 4>) 

The Indi in \ohintecr<! act 1860 ha« boon repealed hv llie Auxiliary Force 
Act 1020 Section ^2 of the lattir Act la\> down that for the purposes of section* 
laS no and ni of thi* Code all ofheers noncommissioned ofTieers and men liable 
to perform militar\ sen co under the Ac* who have been appointed to a corps or 
unit shall be deemed tr be ofheers non commixsioned officers and soldier* respe 
tivelj of Hia Majcxt) x \rnn Tver) per«on enrolled under the Act i* liable to 
preform military service after attaining the age of eighteen )ears but shall not be 
required to perform such «erv»ei ixeipt (a) whrn called out with any portion of 
tie Auxilnrv Force India to ict m support of the civil power or to provide 
rxxinlial guards or (M when the pirtion of th \u\ilnrv lone ha* betn embodied 
n an otiiergenev bv a Covcrnnxnt notification «>r <e) when attached at his own 
request tv anv regular forces fVt No \I 1 \ f i<j2o Sx 7 Tod 18) 


129 Tf anv sucli asseinbh cannot be otlitnvisc (hsperscil 
„ . , and if it IS necessary for the niibhc security 

sc o mil ary orce ghould bo dispersed tlio Magistrate of 

tb( Ingbcst rank who is piesent niav cause it to be dispoiscd bv 
inilitarv force 

A Magistrate ma) al«o tinder such circumstances direct the arrest of an} 
membe- of such asscmblv — fS 130) 


130 (71 Wlun a Magistrate determines to disperse anv 

of offic com asscmblv bv inihtai} foice, ho maj icqiiirc 

m^dmgtroopsreimrTd ati) Commissioned or non-commissioncd officer 
by M*?«tr«fe to dis m command of anv soldiers in Her ^faicstv’fi 
perieAsem y Aimv 01 of anv votiintecrs enrolled under the 

Indian Volunteers Act, 1809. to dis|x'ise such asscmblv bj mili- 
tarv force, and to arrcxt and confine such persons forming part of 
it as the ^^aglst^atc mav direct, or as it inav be nccossarv to arrest 
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nii'l confine in oidci (o di'^pei^e tlie a‘*‘.cnil)h or (o liaie tlicni 
pinn<‘)jed .irronlin" lo Jan 

(H) I3\ct) '•lull offiiei shall oIn*\ such leqiiisition in such 
nl'inncr as Ik* thinks tit. hiit in sci floinji ho shall use as hftle 
force, and do as liitio in|UT\ to peisoii and jnopeiti, ab ma} be 
(onsistcnt Mith ilisjiorMnp the asseiiihl\ and ancsting and detain- 
ing such poisons 

lu ill' In'li in N'lliininr- »Vii| *.tr ma< U> S ijS 

131 \\ lion the piihhc se(nlll^ is niimftsth cndangeied by 

.111.1 iilini no Magistrate 
<d military omcers to can bo < oiinnuiiKated with, an\ comrnissionca 
(jispene assembly (1(11(01 of Hci Majobts s Ann\ ina> dispoisc 
such .is'scinhl} b\ niilitait font, and mat ariest and confine an} 
porsoiis forming put of it in older to disperse sucli asscmbl} oi 
tint thei mat be piiiiishcd accoiding to Ian Imt il, nJnlc he lb 
acting under tins section it boiouios piacticahlo (oi him to com- 
municate with a Jfagistrate, he shall do so, .iiid sliall thcncc- 
foinard obe\ th( instiuctioiis of tlu Magistinte as to nliothei lie 
shill 01 sliall not continue such action 

182 Xo [iioseiution against un pcison for am act juirport- 
Protection egamst to 1)0 (loiK umUl this Ch.lptCl slmll ho llistl- 
prosecutionforictsdone luted 111 .IIU Clllllinal CoUlt, e\CCpt Ultll tho 
under this Chapter .?anction of the Local (kncininent, and — 

(rt) no M.igistiate oi police office! acting undoi thi'5 Chap- 
tei in good faith, 

(h) no ofiicei acting under section 131 in good laith, 

(c) no jierson doing anj act m good faith, m compliance 
uitli a icquisition iindci section 126 oi section 130, 
and 

((/) no infciioi offitei, sohiiei, oi lolunlcei doing an} .ict 
111 obedience lo ain older A\hicli he was bound to 
obc} , 

shall be deemed to lia\c tlicicbj committed an ofTcnce * 

Pioiided that no such prosecution shall be instituted m an} 
Criminal Comt against ain oflicei or sohlici in His jrajesty’s 
Ami} except with the sanction of the Governor General in Council. 

A prosecution wilIioiU mould be bad It is not sa\«d bj section 537. 

Until tills section w is .mitndcd bj the Dt'olution Act, \\\\IH of Kiro. 
sanction of tin. Goternor Gcnen! in Council mas required for all prosecution such 
ns arc referred to in this section 

18 
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would be o{ this description ‘ Where the assembly is not unlnwful the maximum 
pemlty IS 6 months , ('? 151 Penal Code) 


128 If, upon being so commanded, any =iiicli as'ienibly 
Use of civil force to does not disperse, or if, tvithout being so com- 
d‘sFerse minded, It conducts itself m such a manner as 

to sliou a deteimmation not to disperse any Magistrate or officer 
in ciiaigc of a police station, whether within 01 without tne 
plosldenc^'towns mat proceed to dispeise such assembly bj force, 
and ma'V icquirc the assistance of anj male peison, not being an 
officer or soldier in Hei Majesty’s Aimj or a \ohinteer enrolled 
under the Indian Volunteers Act, 1869, and acting as such, for 
the purpose of di'^pcrsing smh assemhlv, and, if necessary, arrest- 
ing and confining the poisons who foim pait of it, m ordei to 
disperse such assoinbh 01 that the} ma\ he punished according 
to law 

F^erj person is bound to assist a Magislntp or police officer 
Uemindinf! hi« md m the prcxeniion or ‘>uppr«»<«ion of a breach of the pM 

The Inc! m ^ohlntelrs \cl iSCci has been repealed hi the Auxilmrj 
Act ro’ i ’Section 3’ of the latter Act lavs down that, for the purposes of 
laS 130 and 131 of this Code all officers noncommissioned officers and men a 
to perform mifitart service under the Act who have been appointed to a 
unit shall be deemed tr be officers non commissioned officers and soldiers resp 
tuelj of Ills Afvjesty a Army Every person enrolled under the Act 
perform military service after attaining tlie age of eighteen years but shall no 
reguiftil to perform suih servire except (a) wlun called out with any 
the Auxiliarv Force India to ict m support of the civil power, or to jy®, . 
cs enti il guards or (M when the portion of the \uxiliarv Force has bein _ 

n an emergeniv bv a f.ovcrnment notification or (c) when attached at hi* n 
rosiest (> anv reguhr forces (\ct No 1\ >f igao Ss 7 and 18) 


129 If an' 'uich n‘?M'mbl' cannot be otliciwi''C di'ipcrscd, 
,, , , . and if it IS ncecsstiv for the public sccurit> 

se o miliary orce shoultl bc (hspCFSOd, tho Mpgl'ltratC of 

tlu hmlicst rank wlio is pie'^ent mi' cause it to be disper‘?cd b' 
mihtin force 


\ Magi*.tratc may also under such circumstances direct the arrest of any 
mcnibe- of «iirh assembly — (S lyt) 


130 (71 \N’lun a Alagistrate determines to disperse 

Duty 0 ! officer com asscnibU b' niilitai' foice, be ma} icquiro 

mandmKtroopsfeiuired aO) cominissioncd oi non-commissioucd officer 
Mrie'aMembly command of an' soldiers in Her ^Taicst' R 

Aim} or of an' 'oluntccis enrolled under tbc 
Indian Volunteers Aet, 1860 to disiyeiao such asscinblv b} mih* 
t-irv force, and fo arrest and confine such persons forming part of 
it as the "NTagistratc ina' direct, or as jt ma' be nccossar} to arrest 
‘ Etnp i TneVer 1 L K 7 ftom 42 
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'in«l coiifine i?i oidci t(» dispciM tlip i‘'‘>cnil)h oi (o In^c lliem 
according lo I\\\ 

''lull (iflidi •'lull <iIh\ such K()in‘<iti(Hi in such 
mmiitr n‘5 lu thinks tit hut in si» dony Ik slnll use m little 
force, nnd do is hlth in]m\ to pi i son ind p 10 ])elt^ imj be 
consistint witli disptisiiy tin is imhh ind iiicstny nnd detnin 
ny such iKrsoiis 

\ to U) In ii n \ 1 I I -• r ^ t i'* » f n I 1 i ^ 


131 AM, in 

Power of ccmmtssion 
td mil tary officers to 
disperse as embly 

such asstniliJN h\ 
IKrsons forniiiyf j 
tint th(.^ nn\ ht 
tcting iindtr this 
mumc'itc with 1 
foiwnid ol)e% the 
shill or slnll not 


tin puhlip s(.(niit\ Is nniiifisth (.luhiycied b'i 
in\ sucli iss< inhlt ind when no i\^^glstntc 
cm Ik (oinniniiuatid witli in\ commissioned 
tjfluii of Hn Ahjtstt s Alim in'i\ dispoisC 
niilitii\ foul ind inn irrcst md confine 
nit of It in oidii tti disptisc such nssembh m 
piiiiisliKl iccoidiiy to hw but it while lie ib 
section It Utonics pi ittu iblc f( i Imn to com 
Migistriti lit slnll do so niid slnll tliciice 
instiiKtioiis of tlx Afyistntc ts to whcthoi he 
coutinnc siicli iction 


132 No pio edition ngiinst im poison foi in\ net piiiport- 

Protect on aga nst ‘'M ‘I”*’*- »«lldtl this ChiptCl slnll l)C llistl 

proseeut on for acts done tUttd 111 im Cllllllinl CoUlt t\Cept With tho 
under this Chapter s'liictum of tilt I ocnl Government 'iml — 

(a) no Migisti itt oi police officci icting under this Chap 
til in good f util 

(h) no offica nctiiy iiiidti section 131 in good fiith 

(c) no ptrbon doing inj ict in good filth m conipliince 

with j icijinsitiun undci section 128 oi section 130, 
and 

(d) no infeiioi onitti solditi oi voluntcei doing aiij act 

111 obedience lo an\ older winch he was bound to 
obc> 

slnll be dtenitd to ln\c tlitiebv comimtted aii offence 
Provided tint no such piosecution shall be instituted m am 
Criminal Court yunst am oflicei or soldier m His Mnjestv s 
Arim except with the sinction of the Governor General in Council 

\ I rosccution 'Mtliout sancton » i>uld be bad It is not sa »d bj sect on 53” 
Unt 1 tils s clion \ I mnd d bs ih I) olut on Vet X\\\ III of i j o 
sinct on of ll c Go error Gcner I m Counot was requ n-d for oil proseeut on such 
as rt rcferrid to in ll » section 
18 
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The Gcnernl Chuses Act {\ of 1897), S 3 (20), decl-ircs that a thing shall he 

deemed to be done in ‘ good f iilh ’ fthen it is in fact done honestly, ashelner it is 

done negltgentl) or not But stc S §2, Pena! Code, which under the last part ot 

S 4 of this Code tpplics It did lies that * nothing is said to be done or believed 

in good filth whiUi is done or bolitvid without due care and attention ” 

An asscmbl) became in unlawful assemb!} when its members did not disperse 
on being called upon to do «o It was then the duty of the Police to arrest those 
who appeared to bo the leaders of ihc assembly and to see what effect this had on 
the othtrs fhi Police did not do so, nor was an} warning given that, if these 
p< r~on' did not deai«t from the act complained of, lhe> would be fired on It was 
consequent!} held that neither the officer in char^^e of the Police nor the constable 
who fired at his order acted m good faith for neither of them heheved that it was 
necessary for the public secunt} lo disperse such an isstmbly by firing on them, 
and they were iciordingl} convicttd of murder* 


CHAPTER X 


Puniic Nuisancps 


Man} of the matters whtth can be dealt with under this chapter ma} form 
lilt subnet of a summary order S 144 provided tbot immediate prevention 
or speed} reim-d) i* found to U desinble, but it should be noted that «n^ 

Under S 144 will onhnaril} liav« effect for onlv two months If a Magistrate ha« 
acted under *1 133 he cannot pa«» an order under S 144* The law, however 
provides for iniimdiate action, for S 142 gives i ^IagI»lrate power to issue an 
injunciion forthwith to an) person against whom an order under S 133 ma} ha't' 
bten passed if he consid-TS that immediate measures should be taken to prevent 
imminent d mger or injurj of i serious kind to the public, and on disobedience of 
such injunction hi ma) him*elf act Probabl} the proceedings under the order under 
S J33 would continue, and the ojicratioo of the mjimeuon would depend upon the 
find onlcr pi««ed after tht pirt) concerned has shown cause (S 137), or the 
rrjxirt of tfu. jun ippoinitd h is I oen niadi (S 139) 

It should b< noted tint this Chapter ib licadid Pintle nuisvvces, and that 
S 133 undir winch certain 'fik'stntcs art. cnijiovvered to act states as grounds for 
thur action tin iMsicnci of iirtam ronditious ill of which alfect the public, not 
fndivuluafs ilom 

Wbiri a well idjoimng 1 road is dangenus to the public as well as to the 
iMstence of tin rand m ordir iindtr this Chapter can direct the construction of 
such works pnlv as irt ^oc^v^^n for the s-,r<i} of tlic public and not of works 
ncctssnrv for the »afet} of t!u road » 

Imjxirtint imindmenls line l,irn made m this Chapter b} llic amending Act 
No W in of i«>23 Ss 24 d Ihfj win cleirh distgnul lo remove the difficulties 
winch liavc irt*in m prwt'ahngs for tfu nmov il of public numnres, find the 
lAgisIalure h n wisdi idojmd the interpretation of the law almost univcrsall} 

I lid down l«} lilt I!i|,h Courts 

TIic most import int millir tn whnli the origin d Code was silent was the 
t riMsIurr t' Ik idoplial I1) tin ^l gisiralt wh<n tin jx rson on whom notice v'as 
issueil under N 133 ai)|K iri-d, iiid denied the existi nee of an} public right in the 
use of anv w iv nier. clunnil ir pl n. Tli Mmn of the rulings have been 
n nil nil 1 1 «>! n bv the inlriKjiirin n nf ih' n,w S 131} , \et ic is iis,cful to refer 
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tn them T« in nnn% tm]><rt'int principle* liiM* been hid do^\n which will 

*t 11 3ppV for ihr- ^xii hnee of the *u)m nlmitr C«urt* heed wilh a dispute of this 
niturc The Court* hi\c hell tint, in *urb n ci^c, it \\is the dut) of the 
'lagKtrite before tiking further pn*credinc< to determine whctlier tlie objection 
IS hofiJ fdf or nnh mrnl\ i. pn\(nt fiirihar iction on hu part • He ought not 
to go further nnd d ti h whr(h«r the title <et up does or does not exist, for 
ihit I* T miticr for the Ci\i 1 ( oiirt * The mxtter is not one tint n jur) is competent 
to consider ml then f n u vhouM not bi *ent to the jtirj for their considcnlion 
ind repiirl ’ The fund ion of n jur\ is to consider nnd report whether the order 
of the \hgistnie und r S 133 is rexMimble md proper (S 139) If the dispute 
IS htfna fde ( md this must Ik- fwinl b% llu Migistnte) no order under S 133 
TOuld Ik- pn»5,ed or mule 'ihs^ilule unlit the public right of wo) had been estxb 
h<hed b\ proceedings ci\tl or criminil lint ssxs held in t case decided under 
the Code of i*;;-. « | m tin C<xle of ivS' and the present Code of 189S do not in 
S 147 as in «: 53' thf n rrcspomhng situ n of the Code of 187’, give a Criminal 
Court power to deal with such 1 matter If notwithstanding such an objection 
a 'lagistraie vhnull appoint a jura h n his order would not be reasonable and 
proper, Ik-ctusi. at the oiiisei of their inqiiirx the jurj would be met by the objec 
• ion that the wav was private and n< t public propcrl) His reference to a jurj 
could bo of no cfferi fir ill proceedings taken on it would be void* although no 
civil suit Will lie to s*t aside an order under this Chapter [S 133 (2)] * Still a 
person mav obtain a declarator) decree that he is owner of the land as against any 
person, who mav claim to vi<e it as a public wa) * 

it was further held that if such a dispute were found to 6e benil fiie and not 
® Pfflcxt to oust jurisdiction the ^ll/,ls^ra^^ should make no order he should 
allow an opportuniij for the determination of the matter in the Civil Court* If 
Within a rcasonabl time after tht Magistrate had stajed proceedings, the person 
objecting dd not assert or failed to establish his right in the Civil Court the 
'lagistrate might proceed • The Magistrate however should not stay proceedings 
merel) because he fiund that the objection was boiirt fide without first finding that 
fnma facie >t is a public v\a> but if he found on evidence tal en that it is not a 
waj, he should recall his order 

The fact that a Magistrate lakes action under S 133 is prtina facie sufficient 
to show that he considers that the place from which he orders an obstruction to 
bo removed is a publw tlioroughfarc or place If no such objection was raised, 
ond it was found that the order was reasonable and proper, the High Court would 
Wot interfere on revision ** 

The new section I39\ , introduced by \ct Will of 1923 S 26, now lavs 
down a procedure for the guidance of Magistrates in cases in which denial is made 
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of thf existence of nn) public right m respect of n \\n\ n\ar, chnnnel or place 
regarding which n conditional order Ins been made under S 133 
appearance of the person against sthom the order i» made the MagisUa e v 
required jt once to question him as to whether he denies the existence o 
public right II the existence of a public right is not denied no denial can 
laisecl in the course of the subsequent proceedings and the Magistrate will ic 
proceed to ascert in whether the person intends to show ciu«e or to ^PPy . 
appointment of 1 jurj If the existence of a public right is denied the Rngis ra 
IS required forthwith to inquire into the matter and if as i result of such *’^^^** ^ 
the Magistrate finds that there is reliable exidencc m support of the denta 1 
must St ly the proceedings until the question of the existence of such ngn a 

been decided b^ i competent Civil Court The law does not sn> how long t e pro 
ceed ngs arc to b stised but presumably the Courts will continue to hold 'i * 
\v4thm a reasonable time after proceedings have been stayed the person upo 
whose denial the Magistrate has found that there is reasonable evidence 
the existence of a public right does not taltc steps to establish his rights m 
Civil Court the M gistrate m »> proceed ‘ If the Magistroite finds lhat 
reliable evidence in support of the denial he will proceed with the case ana 
Magistrate s finding on the question of the existence of a public right will be 
so far as the proceedings under this Chapter are concerned and the 
concerned will not be permuted at anv subsequent stage of the 
raise again his deni il of the existence of i public right In no case "ih * 
question of the existence c f a publu right be -inquired into bv a jury appomte 
under S 13^ \s hitherto the Magi trite will not be required to stay proceeding 
merely because he finds that in ob|ection raised is homi fde There must be a 
feast a pnml facie case that no public right exists 

In the Presidency of Bombiy the rights over all public roads are 
the Government^ In municipalities m Bengal to whiih the Municipal \Ct of 10 -I 
has been extendtd ill roads art vested m and belong to the Commissioners al* 
m the Town of Calcutta* In M xdras \U public streets m an> municipality o 
whulr the Madras District Municipalities Aet ipio has been extended are 'est 
m and belong tc the Municipal Council xinless specially excluded by notificatio 
of th( Govern r m Council ' vnd oKewlicre in the Piesul ncy of 
beyi nil the limits of the Citv of Madras all public roads or streets are vested m in 
I^vcal Board iinl»ss -pfci lly xcluded is |iisl mentioned • and there is n «tmiia 
prnvtsi m in regard to thi Citv of Madras* 

The jurv mi <,t Ic appo niid strictly m iccordanCB with ^ ijS that is to s'l) 
the firtman ind < ne h itf if the remaining members must be nominated by tW 
Magistrate himself and the other members by the person who may have oppheo 
for the )urv that is bv ihe person again t whom the order under S i 33 
made The Magistrate cannot nomin itc or appoint as members of the jUO Pf'’ 
sons nimmatid bv the person at whose instance le has tal cn action* The 
Magstrite must exerc se hs own independent discretion in the matter 
not on the ibjirt n of one if jhc parties concerned and without notice to the 
other partv imul the aj p mtment of 1 piror evtn though -urh juror be one ot 
h > owai nnnim it n * 

It IS not ill gal in the part «f the M ig strata to enquire from the applicant 
lb name% of n jutalle mil independent inhabitants (f ihe neighbourhood who 
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would Ih' lo smo on iho jun but tlic Mioi'lnte should sop tint he does not 

• ppoint friond> or parliMn> of the tpplicini Fhe criterion is whether the person 
at whose instiffalion the proiei dins» wen instituted was allowed to e\ercise 
rights not ctmfirrcjl Ujwn him h\ Itw is if lie were n partt to the litigation * 
Tlie report of ihe jura must b* the result of a tonsult ilion among«t all its 
nifmbirs who mu't he as^.u i ited logilher in considering the matter^ Jlie) must 
all report even though *oini of ilum m»\ dissent from the verdict of the Majonij 
\ final verdict ought not to be dtliveml in a ease in which the jurors differ, 
until b\ consuintiun md discussion on tin jxiinis on which Ihej differ lhe> have 
endeavoured to irrivi i in un inimous judgment for b\ that means onI> the\ 
can maienallv assist one mother m irnving at a just decision * A time should 
l>e fiaed fir diliverj of the n port |S i-jS (i) (f)] which can be evtended if ncces- 
<irv and if nu report is submittetl within such time Ihe Magistrate mav pass 
swell orders is he thinks fit 

133 (71 ^^llcne^el ft Distiict Sfagistratp, a Sub fli\i«5ional 

Conditional order for ^hgistiato oi a Mngistinte of tlio fiist class 

removal of nuisance fonsKleiv, Oil lOCOIVIllg 1 pollpc-iepoit 01 OtllCl 

inforrmtion and no taking sucli oMiltnee (if am) as lie thinks fit, 
that an\ unhMfii) ohstinction oi miisance slionld be icmo\cd 
irom any ^^a^, n\cr or cliannci uluch is oi ma\ be laMfnlh used 
In the puhhc, or from anj public place, oi 

that the conduct of nn\ trade or occupation, or the keeping 
of an^ goods or moiclinndisc, is injurious to the health oi physical 
comfort of the communit\, and that in conscf)nence such trade or 
occupation sliould ho piohihitcd oi icgulatcd oi sucIi goods or 
moiclinndisc should he icmoved or the keeping theicof icgulnted, 
or 

that the constiuction of nn\ building, or the disposal of an\ 
cubstancG, as hkelj to occasion conflagintion oi c\pIosion, should 
be piG^entcd oi stopped, oi 

that an) building, tent oi stiiictuic, or ana tieo is m such a 
condition that it is likoh to fall and lliciel)> cause injiii) to persons 
Ining or caii)ing on business in the ncighliourliood oi passing b), 
and that in consequence the rcmmal, icpair oi support of such 
building, tout 01 stiiicture, oi the lomoaal oi support of such tiee, 
is necessary, or 

that an) tank, a\ell oi cxcaaation adjacent to ain such w.a) 
or public place should be fenced in such maiinci as to pre\cnt 
danger arising to tlic puhhc, oi 

that ail) dangcious animal should he dcstioaed, confined or 
otheiwise disposed of, 
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''Ueli ^lagistrate ma\ make a conditional older icqniring the 
pei'^on causing such obstruction oi nuisance, or canjing on such 
tiade or occupation, or keeping anj such goods or mercliandise, 
01 owning, possessing or contiolhng such building, tent, 
stiuctiue, substance, tank, well oi e\ca\ation, or owning or 
]) 0 s C' ung such animal oi tree, witliin a time to he fixed in 
t)ic ordei, 

to lemoM, such ohstiuction or nuisance; or 
to desist from canning on, oi to icmo\e oi legulate in fcuch 
mannei as ma^ ho directed, such tiadc oi occupation , or 

to iemo\e such goods oi meichandise, oi to icgulate the 
keeping thcicof in such mannet as nia> he diiectcd ; or 

to pre\cnt oi stop the election of, or to lcrao^e, lepair oi 
siippoit, such building, tent oi stuicture , oi 
to iemo\c 0 ! support buch tree, oi 
to altci the disposal of such substance , oi 
to fence sucli tank, well oi c\ca\atio]i, as the case may be; or 
to destio>, confine oi dis|>osc of such dangcious animal in the 
maniici piOMded in the said ordci , 
or, if he objects so to do, 

to appear hcfoic himself or sonic otlicr ^Fagistiato of the first 
m second class, at a time and place to be fixed b) the order, and 
nioic to bale the oidoi set aside oi modified in the manner herein- 
after proMded 

(2) No ordei duh made hj a Magistiate undei this section 
shall he called in question in anj Ci\il Couit 

77xp/nnatin» — A ‘imbhc place’ includes also piopert\ belong- 
ing to the State, camping giounds and giounds left unoccupied for 
sanitarj or rccrcitiic jmrposcs 

lU the imtndnuni mid), in Ihis Milion l») \rl No Will of 1123, S 2-}, 
nil fir'.l cln«s MiRiNlntos nrt now empowered to nk** ^ctl()n upilcr this wtion, 
md not onl) such first cHss Migistritci wen sprsnlh empowered b) the 
IxK-il (ii>\« rnincnl 

numgh the w1«ilc M-ction Ins been redrafted md rr.enacl«1 the imporCtnt 
rhtnRi V nri few rh« words ‘the rondurt of m> indc or wcupition” hi\e 
Ixtn sub'imititl fir llu witrd-. * am Irtde or occiipition ’ The Lihore Hifih 
(Niurl his Juki tint when lh« (bjertion svis to tin itokIc in which the occiipTlian 
uf nnniif iclurmR bricks w is » irned on, nod not t» Ihc occvlp^tlnn itself, S >33 
did nut I) p1> ' It ssiuld n >w prob ibU be held otherwise Dm^'erous tints, 
stnictuns nnd trees in now proxided i(<imst. ns nlso dinRirous mim ils 

1 1 rnierls \ irunis \cts, enntrni nnd locnl, rcjiiilntinj* iminicipTlities, eniblcd 
Nltinicipd nuthnniiis to iisi th« |«wer ronfernd bs Ibis Clnplcr on if'istratcs , 
but liter Municipil \ct* now fjtve aJ hoc |>ower to deal with public nuismce* 
witlunil rebnnci to the (ode 

■ I Viillbin I r t rrwn I I U 1 laih i« ^ 
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If an> not bcinj* tltih rmponcred b\ H\\ in tint behalf, makes 

in onlir under ^ 133, hi« procecJmfjs slnll be \oid [S 530 (g)] 

It Ins been held tint if the Magislnte his, ns Chairman of a Local Board 
■»ln'id\ taken action m the matter he is under S post bnrrid from proceeding 
und< r S 133* This ca«-e was heard fx parle and it was not brought to the 
notice of the Court tint ^ ^^6 applies only to enquiries and trials relating to the 
rommi<&!on of «uch offinces and dso to appeals 

But though proceedings can be takin under S 133 onl) by a District Magis 
tratc, a '?ubdi\i lonal M igistral or 1 «ptcialK empowered Magistrate of the 
frst cla5« anj «uch Magistriti can order the per«on against whom a 
conditional ord<r ha« been made to ippear before a Magistrate of the first or 
second class who will hi\t the conduct of all subsequent proceedings* See note 
under S 133 

I rom the terms of ihi second clmst the nuisance wQuId probably bt'held to 
be T pubi c nuisince from ih< n ilurc of the p! ice in which it is committed S 26S 
I’lml Code, declares tliat a per on is guilt) of 1 public nuisance who does an) 
act or IS guilit of an ilU„al omission which causes ant common injur) danger, 
<r mno' men to the publK or to the people in gtneral who dwell or occupy 
property in the \icintt\ or which must nece«sinl) cause injur), obstruction 
dangei or annis incc to jxrsons who ma) ha\e occasion to ust an) public right 
A common nuisance is not excused on the ground that it causes some con 
Mniencc or adsantage Public nuisances causing or Iikclj to eau«e certain 
dangerous consequences ire punishable under sanous sections of the Penal Code, 
ind when not made «<» 'ptcnll) punish blc re gtnerali) punish blc under section 
290 with fine not exceeding two humlnd rupees 
Okuek 

I orms of order under S 133 arc guen in bcli \ No \\ 1 The order should 
be clear in its terms so xhat tlit person to whom it is directed should be able 
to learn what he is required to do for the purpose of compijing with it \Mierc 
It was indefinite it was set aside on rcMsion* 

In a prot tding und<.i S 133 ignnst sevtnl pirsons alleging \arious acts 
of unlawful obstruction jlo a public was the initial and final orders must state 
accuratcl} the specific obstruction ciusetl bj each, md whicli he is rtquired to 
remote unless it is alligcd that all of them ire jointi) responsible, for all the 
obstruction* An order under S 133 cannot cten by consent of parties, be based 
upon information gathered at a local inquir) * A final order proceeding on 
grounds not cotered b) the conditional order issued is liligal * S 133 relates to 
in existing st ite of aff urs and not to the jvissibilit) of future results* 

An order under S 133 cannot be unconditional so an order directing a person 
to do a certain thing within a cert im time and threatening him with certain 
penalties on disobedience thereof js illegal • 

It must be clcarh ind unequnocabi) expressed If it is ambiguous and 
cipible of two mterpretatums and elisobedience tlicrcof is made the subject of a 
crimiml prosccutu 11, the interpretation most faeourable to the accused must be 
idojted ’ The order should be directed to some (wrson or persons who ha\c been 
found to In\c brought fhomsehes within S 133 md undir the definition of 
“ person in S it. Penal Code, it m ly U. directed to any conipiny or association 
or body of persons yyhtthcr incorporated or not Tlie onler cannot be a general 
order addressed to the public Such an order Is howeyer siyxnally proyided for in 
a matter dealt with under S 134 
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The Migntnlc should be cireful to mile hjs order comply ^\ith one of the 
contliMons set out in S 133 Ht cannot ict mcrclj for the protection of pn\ate 
propirti IS for m'tnncc order the rcino\ d of a bund because it diminishes the 
suppl) of uatcr to lower lands * (See ho\\e\er S 430 Penal Code, regarding 
the commission of mi'chief bj doing an act ciusmg or I nown to be likely to cause 
diminution of tht avipph of water for agricultural purposes, &l) In such a case, 
howtstr if tlu enttion of < 6iiml is Jikelj to cause a bre ich of the peace, he can 
pisv, m order under S 14^ or dttcrmine the right to use the water bj proceedings 
taken under S 147 \or i in la order a pri\ it( path to be rc-opened which leads to 
a public thoroughf irc as there is public right of waj o\er such pathwaj * 
Nor can a Magi'tr itc ordir the nmoxal «f in obstruction to i drim into which 
the sewage of certain premists fell unless it causes a nuisance in a public 
pi ICC * 

Nor can i Magivtr ti require certain rcpiirs to be made to a dwelling house 

because in his opinion it is likeK to fall unless u is ilso Iikclj to cause injurj 

to the general public \Miere ihe house stood in its own compound and it a 
distance from tlu public io«d it was held thit the Magistrite xxa- not competent 
to piss in ordir under S 133 fir its repiir ind that consequently disobedience 

to tint order which was not i legal oi^er w is not in oficnee under S 

I’tnil Code* 

The most coiwtiwn case m which m cirdcr under S 133 is passed relates to 
the rcmo\ d of m obstruction to a public w i\ See nott it the head of this 
Lh iphr 

No kngth I f tiniL creitex , priscnptnc rn,hl to commit a public nuisance So 
what IS not in the first instinic « public nuisance may become one* 

Rut It has ilso been heUl (hit m order under S 133 prohibiting the use of on 
old public burning ghat as a public nuisance is not lawful, for it is Inghl) 
iinreisonabU md unjust to dcpruc the people of the countrj of a right of hhicfi 
tluj arc HI \(rj tenacious and \xhich <nlai1s the performance of a serious dutx, 
sitiipl) because it <nliiU annoxance and discomfort to a sm illcr communitx m the 
ni iglibourhood * (Ihc question xxhethcr this burning ghat found to be & public 
miiMncc should not bi rtmoxed to another localitx seems not to have been 
(onsidi rid ) 

S 133 Ills bicn applied to the remox d of a slaughterhouse, which had been 
long Used Without objection but xx is found to be « nuis mce dangerous to the 
heilili of the comnuiniij ^ 

Mthoiigh a cremation ground projicrlj kept inaj not be a public nuismcc 
still if It be Iqit ind iihU tn 1 itiinmr to be offensive or i source of injuiy 
elingir or mn ' ime to tlu public in gimril wbo Inc m its xicinitj it 1111} be 
dt ill xMlh under S 133 • 

An order m i) be pas-id undir ** 133 dineting the nniox »1 of a bund across a 
ri'cr which In r using the d» pth of w itir tn the rixer has ni idc it un fordable on 
f<K>t ind for t irts Ihc bioid hid ciustd m unjustifiable obstruction to the public 
in iiwful inj<i)mLni of a right of waj * S 147 seems to provide for such a case 
if the disjuMi Ik txxei n the p irtics is likcl) 1 1 c uisc 1 bri irh of the jie m 
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Hou$r< occupied b> pro<Jiiutc< on the public ixnd nnnot be «nid to affect the 
ph\sic'>I comfort of the aimmunitx vo -is to ju«tif) ail order under S n3 for their 
rcmoial ' 

8ab-«eotiion 2 

The rCT^wn of this ha» boon lhu» explained ’ 

‘ The object of the \ct i< m enable the Magislralt to make an order speedil), 
and spocdih to cam that order into execution It ixould be mere trifling with the 
Act, if, when it s.a\s that no action shall be entertained b) any Court in respect of 
anything necossarih or reasonably done to gi\e effott to an order of this nature 
we should hold that the Cnil Court could interfere to restrain the Magistrate 
from giving effect to his order it all, for that is what is really sought to be done 
by such a suit If the MagiNtratc had carried it into effect, no suit could have 
been brought against him or against any one acting under his order, and yet 
It IS contended that a suit will he to prevent him from carrying his order into 
effect '• 

The provisions of the law are stringent, because the intention is to create 
facilities for conditional orders, wh ch Magistrates are authorised to pass under 
this Chapter, in order to prevent danger to jhe public, becoming final without 
needless delay, and thereby to ensure public safely* 

If an order under S 133 is within tlic jurisdiction of the Magistrate malting 

It disobedience thereto is punishable under S 18S Penal Code on a complaint 

made by, or with the sanction of. such Magistrate or of some Magistrate to 
whom he is subordinate (S ms) but on proof that such order is illegal by reason 
of its being beyond the jurisdiction of such Magistrate, a conviction and sentence 
for such offence is illegal, and will be set aside* 

But an irregularity, such as a failure to sene the order as required by S 134, 

Will not vitiate a conviction and sentence under S 188 Penal Code, if it is 

shown that the person to whom it was directed had otherwise become Informed 
that it had been made and that notwithstanding this he has wilfully dis 
obeyed it* 

134 ( 1 ) The order slnll, if practicable, be seized on the 

Service or notification por'ion agimst mIiodi it !<? made, m manner 
order iieiein provided for service of a summons 

(2) If such order cannot be «?o served, it shill bo notified bj 
procHmition, published in such manner as the Local Government 
maj bj rule direct, and a copj thereof shall be stuck up at such 
place or places as mav be fittest for convening the information to 
such person 

Sections 69 — 74 relate to the service of summons See especially S 69 (3) for 
Vbc manner nf service il the '* person ' to be served is an incorporated company 
or other body corpiriti As the matter is one m which the Magistrate has 
acted of his own motion it seems diubtful whether a fee for summons would 
be chargeable * 

In UtvevL priiclamation under S 134 i» to be made by beat of drum at the 
place where the nuisance to be abated or removed is situated tint la to sav when 
personal service is not practicable* 
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Chap X 
Sec 133 


The M'igi«fnt<. should be circful to in'*! c his order complj «tth one of tlie 
conditions «et out in b 133 Ht ennnot ntt incrch for the protection of prnaie 
proptrtv IS for instance, order the remov il of a bund because it diminishes tie 
supph of ^\^^cr to lower lands* (See hotveser S 430, Penal Code, regoramg 
the commission of mischief b} doing an act cmsing or known to be hkel^' to cause 
diminution of the supply of water for agnculturil purposes, &i.) In such n ca«e 
however if the erection of i biiiiii is like!} to cause a bre ich of the peace, he can 
p iss an order under S 144 of dtUmnne the right to use the water b\ proceeding'' 
taken under S 147 \or van he order a pri\ lU path to be ri -opened which l^ds 0 
a public thorough! ire as there ‘s public right of waj over such pathway 
Vor cm a Magistrite grdir ihc removal of in obstruction to i dnm into w ici 
the sewage of certain premises fell unless it causes 1 nuisance in a public 
place ^ 

Nor tan i Magistrite require certain repairs to be made to a dwelling hou«e 
because m his opinion it is hi eh to fall unless it is ilso likeh to ciuse injur) 
to the general public Where the house stooel in its own compound and at a 
distance from the public roid it was held th it the Magistrate Was not competen 
to pass m ordir under S 133 for its repur md that conscqucntlv disobedience 
to (hat order whch was not a legal order was not an ofTcnce under S m 
I’tn il Code 

The. most i mmon cast in which in i rder under S J33 ‘s passed relates to 
the removal of an obstruction to a public w ij See note at the head of this 
Ch ipter _ 

No length of tunc ere ilc» i pres riptivc rit,hi to commit a public nuisance 
what IS not m the first instinct i public nuisance may become one® 
put it lias ilso Icon hefd that un order under b 133 prohibiting the 
old public burning ghat as a public nuisance is not lawful, for it 
unrcisomble md unjust to deprive the jieople of the country of a right of which 
<7 hj are so lerj tenacious and which entails the performance of a serious 
simpl) because it entails anno) ince and discomfort to a sm lUer cornmunit' m t 
neighbourhood * (The question whether this burning ghat found to be a 
miisincc should not bt removed to another locality scuns not to ha'c bc 
tooMdend ) , . 1 j 

S 133 Ills been applied to the removal of a slaughter house, which had 
Ion), O'Cd without objection but was found to be a nuisince dangerous to 
lieahli of the communitj ^ 

Mthough a cremation ground proterlj I cpl mi) not be a public nuisance 
still if It be lipt md used m a nuomr to be offensive ir v source of injuD, 
danger or innujance lo the public m generd who live in its vicinit) it tnHV 
dc lU wuh under S 133 * 

An order mi) be passed under S 133 directing the riniovul of a bund across a 
river which hi ritsing the dipth of water in the river has made it iinfordable on 
foot and for i iris Tlie bioiil had caused n unjustifiable obstruction to the pub ic 
in liwfiil cnjovmcnt of a right of Wa) * S 147 seems to provide for such a case 
if the dispute between the pirtics is like!) to cause i bn ich of the pi m 
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Hou<fs omip ctl b\ pro tituics on the public ro^il cmnot be “ltd to nffect the 
ph\sicil comfort of the communit' is to justift in order under S 1-^3 for their 
remoMi * 

6 ub-Bect)!on Q 

Tlic reason of tins Ina been thus expliined * 

“ The object of the \ct is to emble the Mi|, striu to mil e in order speedilj 
and speedil\ to cirn thil ord«r into execution ft should be mere trifling with the 
Act, if when it «i\s thit no icton shill be cntertimid b> in> Court m respect of 
anything neecssTrtIv or msomblv done to gi\e effett to in order of this nature 
w-e should hold thit tiu CimI Court could inttrfere to restrun (he ^fagistrate 
from gwing effect \ his order it all for that is whit is reillj sought to be done 
bj such a suit If the Mngt tnlc hid cirned it into effect no suit could have 
l)«n brought igiinst him or agimst io% one icting under his order and yet 
It is contended thit i suit will he to present him from cirrjing his order into 
effect " 

The proMSions of the Inw irc stringent bcciusc the intention is to create 
ficihties for condit onil orders which \ligistrifcs ire authorised to pass under 
this Chapter m order to prevent danger to Ihc public, becoming final without 
needless dclai ind thercb> to ensure public safety * 

If an order under S 133 is within the jurisdiction of the ^f^glst^ate miking 
it disobedience thereto is punishible under S 188 Penil Code on a comphmt 
made b), or with the sinction of such \figisirate or of seme Migistnte to 
whom he is subordinate (S i<>,) but on proof thit such order is illegal by reason 
of Its being bejonU the jurisdiction of such Migistntc a conviction and sentence 
for such olTence is illegal ind will be set isidc * 

But in irregul ritv such is 1 failure to serve the order as required by S 134 
will not vitiate a conviction and sentence under S 18S Penal Code, if it is 
shown thit the person to whom it wis directed bad otherwise become Informed 
thit It hid leen mide md tint notwithstand ng thi* he his wilfully dis 
obejed it* 

134 (2) The order <?hall if pricticable be sened on the 

Service ornotification ptTfion 'ig'iinst wlioni it I® mido, ID in'inncr 
licroin proMded foi PcrMce of 1 Riiramon«! 

(S) If Riirli order onnnot be ser\ed it shall be notified bj 
proclam'ition published in such manner as the Local Go\cinment 
ma\ b^ rule direct and a cop^ thereof shall be stuck up at such 
place or places as niai lie fittest for cornering the information to 
such person 

Sections 6r ) — 74 relite to the service of summons See especvilly S 69 (3) for 
the minncr of service if the person to be served is in incorponted compiny 
or other hod^ corjx nti As the matter in one in which Ihc Alagistrife his 
acted of his own motK n if seems dnibtful whether i fee for summons would 

be chargeible * 

In Bi-xcvi prv>cIimition under S 134 is to be made b) Leit of drum it the 
phcc where the niiismce to be ibitcd or removed i» sitintcd that is to si) when 
pcrsoml service is not pncticible ^ 
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CODE OF CRIMINAL TROCEDURE 


Ciur X< 
Sec 135 


In Bombw proclamation is to be made bj notification published in the 
Bombay Go\ernment Cnzette and in such local papers, if there be an}, as the Magis- 
trate issuing the proclamation thinks fit, and b> beat of drum at the place ichere 
the order notified b} the proclamation is to have effect ’ 

135 The person against whom such order is made shall — • 

Person to whom 0 der 
ir addressed to obey or 
show caus or claim 
jury 


(a) pciform, \\ithm the time nnd in tlie manijer bpeci- 
fied in the order, the act directed thereby , or 
(li) appe*!! in iccordince with such order and either show 
cause against the same, or applj to the Magistrate 
b'V whom it was made to appoint a ]ur) to trv whe 
tlic\ the same is reasonable and proper 

The words and in the manner are new 

As to the procedure to bo followed m the first place on the appearance of the 
person concerned before the Magistrate see S 139A post and note thereunder, 
also the note at the beginning of this Chapter 

A distinction is drawn between a case in which cause is shown and one in 
which an application is mjde for the appointment of a jur} In the former, tf 
the appearance has been made m accordance v.ith the order under S 133 («) 
before a Magistrate who did not pass that order that Magistrate con deal with 
the case under S 137 that is, he can hear the case on cause shown, and evidence 
should bo taken as in a summons case (S 137) But if application is made for 0 
jur), It must be made to the Magistrate who passed the order under S 133 and 
It would seem that he alone is competent to deal with the case * 

The law is stiU not \er) clear as to the procedure which should be followed 
bi a person who has received i conditional order and who is directed thereby to 
appear before ‘ some other Magistrate when he desires to apply for the 
appointment of a jur) S 135 requires him to appear before the Magistrate who 
made the order, -and he can therefor, apparentl} ignore the order to appear before 
the other Magistrate 

A Magistrate made a conditional order under S 133 and when the party 
appeared to show cause sent the case with the consent of the parties to another 
Magistrate for mquin and report, and on receipt of the report made the final 
order This was an irrogul int} which vitiated the proceedings® 

It IS desirable that reasonable opportunity should be given to the parties 
proceeded agunst und r S 133 to show cause under S 135 (fe) or adduce evidence 
under S 137 (1) * 

Many rulings as to the effect of the denial of the existence of a public right, 
whether or not combined with ,n apple ition for the appointment of a jury arc 
now rendtred obsolete by the enactment of S I3<)A The law repeatedly laid down 
b\ the High Courts that 1 jury cannot try m objection based on the denial of a 
pwhhc right has now bvcn cmboduil as v statutory law The case law on the 
subj«a.t was thoroughly tsamine,! b\ the Calcutta High Court in LucViee Narain 
Hanfriee \ Ram huviar, I L K 15 Cal 564 

If application is madv for a jury, the Magistrate who passed the order under 
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S 13-^ ts Ixiund lo ippomt a )urv in nccordance with S 138 * If a jury be 
ippointrx] the ij>]>licint i<; boiinil b) tli«*ir \rrdiil * 

The npplicition for in order for the appointment of a jury should be nriMen 
on a piper bearing i stamp of piijht annaf* 

If the \Iigistnte should under <ub section fa) of S 137 abstain from further 
proceedings on ground lint the order under S 133 is not reasomblc inJ proper, 
no order for further inqtnra cm be passed is S 437 does not relite to such 
a CISC * But this IS no bir to fresh proceedings upon materials upon which 
fnrnd (acte the Magistrate could act* 

136 If «5uoli per'ton does not perform such act or appear 

Consequence of his and cau'?© or appl> for the appointment 

failing to do so of a juFj as required bj section 135 he shall 

be liable to tljc pennlt\ prescribed m that behalf in section 188 of 
the Indian Pcml Code, and the order shall be made absolute 

Semce of the order must be proxed before the order under S ’* made 
absolute m consequence of the non appearance of the person to whom it is directed 
If application is not m idc within the time specified, but is made before the 
order is made absolute the Magistrate is bound lo lake evidence as a basis for 
the order which he has madt \ mere inspection of the spot by the Magistrate is 
not sufficient The proceedings must show that the case was one for his inter 
ference When a statute directs anything to be done in a particular way, it 
includes m it«tlf i ncgitivi that it shill not be done otherwise* 

Befure proceedings can be taken under S i$S Pena! Code for disobedience 
or non-cumplianre with an order which has been made absolute under Ss 136, 137 
or S 139 the sanction or complaint of the Magistrate who passed the order or 
of some officer to whom he is subordinate ihat is to whom appeals against his 
orders ordinari 1 > he must be obtained (S 195) 

It IS not competent to a person prosecuted under S 188 Penal Code for 
disobedience to an order made absoU te with which he has failed to complj to 
go behind the order and show that it was on order which ought not to have been 
made ’ 

The Magistrate, whose order may have been disobejad, cannot hold the tnal 
(S 487) 

137 (i) If he appears and shovts cause against the older, 
Procedure wnere he tlic Magisti.-ite sinll take tlie cMdcnce m the 

appears to show cause mattci as in A sninmons'caso 

(5) If the I\ragistratc 1 *? satisfied that the order is not reason- 
able and propel , no further proceedings shall be taken in the case 

(3) If the Magistiate is not so «:atisficd, the order shall be 
made absolute 

In cases in vsluch ciion is Icing talon to prevent obstruction niiisircos 
or danger to the public in the u«e of nnv way, nver, channel or place the first 
thing the Magistrate will do on the appearance before him of the per<)n 
concerned will bo to question him as to whether he denies the existence of anv 
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Sec 135 


In Bombu proclamation is to be made bj notification published in the 
Bombaj Government Gazette ami in such local papers, if there be anj, as the Magis 
tnte issuing the proclamation thinks fit, and b> beat of drum at the place where 
the order notified b> the proclamation is to have effect * 

135 The person against ^hom such order is made shall — • 

Person to whom 0 der 
1 addressed to obey or 
show caus or claim 
jury 


(a) pciform, A\it)nn the time and in the manner bpeci 
fied in the older the act directed therebj , or 
(h) appear in accordance witli such order and citlicr sho^^ 
cause against the same, or applj to the Magistrate 
b) t\liom it was made to appoint a jurj to trv wlie 
tlicw the same is reasonable and proper 

The words nnd in the mnnner nre new 

As to the procedure to be followed in the first place on the appearance of the 
person concerned before the Magistrate see S 139A post, and note thereunder, 
also the note it the beginning of this Chapter 

A distinction is drawn between a case m which cause is shown and one m 
which an application is m «de for the appomiment of a jury In the former, if 
the appearance has been made m accordance with the order under S 133 ('1 
before a Magistrate who did not pass that order that Magistrate can deal tvith 
the case under S 137 that is he can hear the case on cause shown, and evidence 
should be taken as in a summons case (S 137) But if application is made for a 
jury, It must be made to the Magistrate who passed the order under i 33 > 

It would seem that he alone is competent to deal with the case* 

The law is still not very clear as to the procedure which should be followed 
bj a person who has receiaed a conditional order and who is directed thereby to 
appear before «ome other Magistrate ” when he desires to apply for the 
appointment of i jury b 135 requires him to appear before the Magistrate who 
made the order and he can therefore apparently ignore the order to appear before 
the. other M igistntc 

A Magistrate made a conditional order under S 133 and when the party 
appeared to show caus.e sent the case with the consent of the parties to another 
Magistrate for inquirv and report and on receipt of the report made the final 
order This was in irregul inty which Mliatcd the proceedings* 

It IS desirable that rtasunable opportunity should be given to the parties 
proceeded against under S 133 to show cause under S las (6) or adduce evidence 
under S 137 (1) « / 

Many rulings as to the efftet of the dcni il of the existence of a public right, 
whether or not combined with an application for the appointment of a jury are 
now rcndtnd cbsolctL bv the enactment of S I3<>A The law repeatedly laid down 
by the High Courts that i jury cannot tn an objection based on the denial of a 
public right has now bien embodied as 1 st itulory 1 ivv The case law on the 
subjtct was thoroughly txammed b\ the Calcutta High Court m Luckhee Naratn 
/hinrrjre \ Ram Kuviar I L R 15 Cal 5G4 

If application is made for a jury, the Ma^strate who passed the order under 
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^ 13^ IS l>oun<l to nppoint i iur\ in tccordincc tilth S ijS • If a jury be 
ippointod tbr ^pp!'c^nl i< t»< und In tlwir tmliit * 

The ipplintion for in order for the appointment of a jury should be tvriMen 
on a paper bearmf* a stamp of onnar* 

H the Maijistraie should under «iih <rclion (j) of S 137, abstain from further 
proet-edmgs on jjmund th it the « rder under s 133 is not reasonable and proper, 
no order for further inquirt can 1 >e passed as S ^137 does not relate to such 
a case* Rut this is no bar to fresh proceedings upon materials upon which 
prtmi facte tin Magistrate con’d act * 

136 If <>iirh person tloc’t not perform <511011 act or appear 
Consequence oi his anti '^liow cau<;e Of applj for tijc appomliiicnt 
faSing todo so of a jiirj as re<|inrc(l b) <5cctJon 135. he slnll 

be liable to llic ptnilh prc'^mlted in tint Itohalf in section 188 of 
tile Indian Pcinl Code and the onler slnll be nndc absolute 

Service of the order must bi proved Iwfore the order under S 133 is made 
absolute m cons' qmnee uf the non appearance of the person to wliom it i« directed 
If applicainn i« n( t m »d«. within the lime sprciaed, but is madt before the 
order is made ibsoluK ilic Magistrate is bound to lake evidence as a bisis for 
the order whidi h< has mad' \ in<rr ins|)ci.tion of the spot !>> the Magislnte is 
not sufTiuent The pr<cecdings must show that the case was one for his inter 
fcrence When a statute directs m>thing to be done in a particular way, it 
includes in nstlf i ni.giti\e «. that u shvtl nut be dune othor'Aisc * 

Before proceedings cm be taktn under ^ iSb Tenal Code for disobedience 
or non*cunipIianre with an order which has been made absolute under Ss 136, 137 
or S 139, the sanction or complaint of the Magistrate wlio passed the ordei, or 
of some officer to whom he is subordinate that is, to whom appeals against his 
orders ordinaril) lie must be obtained (S 19S) 

It IS not competent 10 a person prosecuted under S 188 Penal Code for 
disobedience to an order made absolute wnh which he has faded to comp\> to 
go behind the order and show that it was an order which ought not to have been 
made ’ 

The Magistrate whose order may have been disobejod, cannot hold the trial 
(S 487) 

137 (I) If he appeal*? ami show*? cause against the Older, 

Procedure wnere he the Magihtiale shall take tlic CMdence in the 
appears to show cause matter IS in a summons case 

(2) If the Magistrate is satisfied that the order is not reason- 
able and propel , no furtlicr proceedings shnll be taken in the case 

( 3 ) If tlie Magistiatc is not so satisfied, the order shall be 
made absolute 

In cases in which ction i'‘ Icing fil on to prevent obstruction nuisances 
or danger to the public in the u«c of an> wa>. river, channel or place the first 
thing the Magistrate will do on the appearance before him of the persm 
concerned will be to question him as to whether he denies the existence of an) 
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public right m respect of the way &c , (S 135^) If a denial Is raised, 
Magistrate will inquire into it nnd will not in the memtimc tale cMdence for 
the purpose of showing cause 

As to the procedure see S 244 and S 24S and see S 3^3 for the manner in 
which evidence i» to be recorded A Magistrate is hound to tile evidence upon 
the matter of the complaint not merely any evidence that the other side might 
offer * He cannot on a mere inspection of the place deal with the matter That 
would merel} indicate his own opinion It would not ••how that the matter "is 
one properlv for his interference and whether his order was reasonable and 
proper * , i , 

When ippearing to show ciusc the partv cannot consent to abide by any onier 
that the Magistrate might make upon the result of a local investigation, for the 
terms of S 137 arc mandatorv lequinng the Magistrate to take evidence as In a 
summons case It does not lontemplate that he should act as an arbitrator at 
the instance of the parties Public rights arc imohcd which must be determined 
on legal evidvncc and not upon information devised at a local inqiiirv No waiver 
can confer any jurisdiction on the Magistrate * 

Failure to produce evidence on the part of the person cilled upon to show 
cause does not justify a summary order mal mg the order b«oJute Where such 
person denies the facts on which the order under S 133 was passed evidence must 
be taken to prove those facts and to show that such order is re isonable and proper * 
The Magistrate to whom a ca«c has been transferred m iv deal with it under 
S 137, although ho mav not have been competent to pass the order under S J 33 
commencing the proceedings » 

The person cilkd upon to show cau«e may be examined u|on oath and if 1 ’® 
m ikes a false statement ho is liable to be prosecuted for an offence under S i 93 
Penal Code He is not an accused person and may be examined upon oath The 
prohibition in S 342 {4) applies only to a person liable to punishment for an 
tiffence * 

If an order is passed under subsection (a) no superior Court can order a 
further inquirv, as S 437 dies not apply to such an order ^ 

The fact th t another M j,i«trate has discharged an order under S 133 is no 
bir to fresh proceedings upon materials on which primt facie the Migistratc could 
ict • 

The order ehall be made absolute 
This should le fjllowed by a notice as set out m S 140 and on non^omphance 
With the order within the time specified m such notice the Magistrate may cause 
the ict to be pirf rmed the costs mav be recovered from the person m default, 
who may al*o I e jirnsecuted fi r an offence under S 18S Penal Code — (S 140 post) 

138 (I) On icccivin^ an application under section 135 to 

Procedure where he Appoint I JUr\ , (llC MlglstratO Rhall 

claims jury 

(ff) fortlmith appoint a jiii} consisting of an uneacn number 
of iKirsous not less than fi\c, of whom the foreman 
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nnd one-Iialf of the icmumng mombers shall bo 
nominated In mjcIi Magi^tiatc, and the other mem- 
ber'? b\ tlie applicant , 

(h) ‘■lunmon ‘•neli foieman and nieinbeii. to attend at ^itcli 
place and tune a*? the Magi^tiate tluuks fit , and 
(c) fi\ a time nitlnn nhich fhc\ are to ictiiin their ^erdlct 
(2) The time «o fi\ed iiia}, for good cause 'sliown, be extended 
b} the Magistrate 

The MigistrUe here riftmtl lo i' thi M igistnle who imde the order under 
'' 133 instituting the proccctlings, not a subonlin'itt MngistnU before whom ip- 
l>eardnrt was m^de !*• 133) bt ilic lemt- of tint notice lint i» indicated by 

>35fb)‘ Consequenth, on iht tnnsftr of the nsc to mother Magistrate, if 
1 jur\ IS applied for the matter can he d< ilt with only b> the first Magistrate who 
I' the •' Magistrate ' referred to m S 138 

See Sch V (17) for a funn of i 'lagistntt >• order constituting a jury lo 
o\oid future objections it would be well if the Migi-trate w irnid the jurors fh it 
they should hold th«ir prnei<dings loj^eilKr and irri'c at their virdict m lonsuUa 
tion, for in several reported vasts ordtrs l)a«etl on nports of juries hive been svC 
iside on this gruund So if ins(iev.iion of the localiiv ht nudt it should be 
made b\ all th'' jurors togtiher, «nd not bv each of the jurors upiratcly 

The ^l^g|sl^ate is bound on ipplcaiwn made to ijiptini i jury * Ih jurors 
must be appointed as prtvinhed bv S 13^ flu Migistnte cannot appoint the 
nominees of the person at whos< inst mce he ha« irted * nor t in the person called 
upon to show cause b appointevl a juror for no one can be judge in his own 
cause* It IS desirable that before the appointmtnt of a juror the Magistrate 
should Ifom whether the i>cr«on t> b ippoinied will serve fo' he has no power 
to compel sen ICC He m ly probably substilutt inother juror for one who will not 
scn'c, or who is in some w ly incapaatated from scning 

The appointment of i new juror must be regularly m ide and not hv the 
fi rem in of the jury ‘ 

But the Magistrate cinnot on the objeriion of <n« of ihe pirties and vvitliojt 
notice to ihe othtr cancel the ajuxjintment of a jumr even ijiuugh he be one of 
the Magistrate's nominees ’ 

Uhere the jury niglccUd |> rcjiorl the Magistr U< should not pass 1 suinm ir\ 
order in the case under S i^i and refuse to illow the person tonrtmed to 'how 
cause for «uch person is not responsible for the luglcit of the jurv To so do il 
>j.vdv the. c-vse w-vwt wl proper vWtv.VTOW vnd of tntriul consideration ot the 

rights of property on the part of the Magistrate* 


* In re Narasimhp 1 I It 9 Jlid .01 Prtonath Dev i ( tljordhmc I I J{ 
Cal 

* Durga Chiran Das V bavhi Bhusan I L R lyCal 75 I’ctiniber Juci i Sassa 
ludli -5 It Cr 4 Khcht Cbundcr Ghose I Tara Chum 0 \\ K Civil .Oi 0 
I mp I Khushali Itain II R iS MI 15S 

’ In te Mothnor ChunitcT DaM 2 Cal I H 50U y\cir -3' 

* Dino Nath Chuckcrbiiltv i lIuri,oviiid 10 y\ It , Cr ^ Ita ah t-hat\anundo 
tihosat t Cainpcrdown -’i U R Cr 43 IpendraNathi Klutish ( ban Irn I I It, 
2j tal !><) 

‘ Hrindihmi Diitt 1 Dvvarkanatli . \\ It Cr 4* 

' I inp r III oirtb Chiinder Datta 10 Cal 1 It tit 

» In ri Llnin Icrnath Sen I I It 5 Cal 87s («? O ) 6 Cal L R 30 

* Rig t Dalsiikram Iliribhat 3 Horn II C It 384 
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139 (1} If the ;ury or a majoritj of the jurors find that the 

order of the Magistrate is reasonable and proper 
find^MagistrateTorder as Originally made, OF subject to a modification 
to be reasonable -v^liich the Magistrate accepts, the Magistrate 

'ihall make the order absolute, subject to such modification (if an>) 


(2) In other cases no further piocccdmgs shall be taken under 
this Chapter 

The Magistrate referred to would be the Magistrate who made the order under 
S 133 and appointed the jurj * See S 135 

Ihe must be properly constituted so where <ome of the jurors refuse 0 
act the report submitted is not a legal report within S 130 it was the duty 
the Magistrate to appoint others to m'tke op the full number required by S 138 (1) 

It IS not the function of a iur\ lo determine no objection which the Magistrate 
has overruled ns not botin fide that the way not a public way, but whether tne 
order the Magistrate is reasonable and proper* 

As an instance of the other cases referred to m sub section (2) may be gnen 
a case in which the \rrdict of the jury U that the Magistrate s order as originally 
made is not reasonable and proper If objection >s taken that the aerdict is not 
a proper verdict the Magistrate should inquire into the aahdity of such objection 
The objection must be taken as speedily as possible^ and the objector must pledge 
himself to establish defnitely such facts as would if proved, be sufficient to reMcr 
the verdict improper and invalid* The jurors must meet find arrive it their 
verdict after consultation A verdict cannot properlj be arrived at except at a 
meeting of all the jurors Lach juror must exercise his own discretion in the case 
submitted to him and he must decide on evidence * A juror cannot blindly follow 
the opinion expressed by others If Ihty visit the spot they should go together 
Unless the verdict be a modification of his order, and there is valid objection to it, 
the ^Iaglst^ate is bound to accept it 

Where three out of five jurors refused to return any verdict at all the Magi* 
trate was not justified m stopping proceedings entirely, but should have appointed 
I fre«h jury • 

Ihe duties of jurors are thus described^— 

All acts of a judicial nature to be performed by several persons ought to be 
performed when they are all present together, and a final decision ought not to be 
pronounced in a case in which they differ until bv conference and discussion 
of the points m difference they have endeavoured to arrive at an unanimous 
judgment Such i rule is clearly laid down m regard to arbitrators, and it is 
equally, if not more specially, necessary to be acted ujwn by a Court consisting 
of two or more judges, with power lo decide on matters of the greatest 
importance M;lh regard to arbitration it laid down in Russel on Arbitration 
p 209 As they must all act so they must all act together, they must each be 
present at every meeting, and the witness and parties must be examined m presence 


’ In re \aras1tnh3 I L It 0 Mad joi I'reonath Dej t Cobordl one 1 L R 
••5 Cal 278 AtiRvppa Mudali I L R 43 Mad 316 

* Uma Churn Mundlc I L R ii Cal 8 ji l)orj,a Charan I)as I I R 13 Col 
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Cf tfirm nJl f r Ihr piriir* ire rniiUrd to ln\e tJi< •‘rfiument. experience md 
jedgnent if rich of tlir irliinl>r< *»! f\’'Ty *tiRo of tlie proceedings brought to 
t>^„r n the mm t< of their fr II w judges So thil bl ronfi rence the\ shall mutinllv 
sii «t e-ich r ihrr in irnimg il i jii<t decision 

Tl ( m >difinti n nnn it be »vhit imounts to i frc«li order to pro\ide for the 
futuri \\hrn the juri n p< ritiJ that the obstruction to a th<j/ no longer existed 
and that '\ is the i bjeci « f the , nb r passed under S i tj the Magistrate could not 
On tin rrcomnii nJiiH n if ihi joia is.ut an order to prevent future ubslnictions 
In f 1 1 iiuh n-' 1 ni ( f ihe parti s to riiso om of the b in! s of the / hat ' But if 
the Hfvrt Is mdefnui in ii' itrms the M igisirate should call upon Jhc jurors to 
report vihiihir m tb. ir .pm' n l«is order sv is or wa» not reasonable and proper* 
\n order priK.Tding .n gr. onds not covered b> thi conditional order under 
Ij 3 is illrg.l* 

\ Tnal ord r is sul je. i ii nvisun (S ^is) . 

No appral Ins ml r lb. loiters Patent against an order of a Single Judge 
f'f the Hiph ( „ijrt m i ( rtmm i 1 Ktvision Petition prcfirred against an order of 
a 'figistrip uttng und.r s 133 * 


189A \\ herp i» order p? made under ‘tection 133 for 

Procedure where ’I'*- l»urpo«e of plc^entmR obstruction. nuiijanco 

existence of public or (hn-rir i<> tlic piiblic in tbc ii«ic of my way, 
tight u denied clnmiel or place, the Magistrate shall, on 

tic appearance before linn of the person against whom the order 
''.as iiiade c^uestion him ab to whether he demos tlie existence of 
on\ pnhlie npht in respect of the ua>. river, channel or jilace, ana 
if lie (loos so. the Magistrate shall, before proceeding under 
"cctiun 1S7 or ‘.tction 13B inquire into the matter 

(’) If in such infjmr> the Magistrate finds that there is any 
reliable tvidcnec in support of such doninl, be shall staj the pro 
ceetlings until the matter of the existence of bucli right Ins been 
decided hv a eornpttcnt CimI Court and, if he finds that thci^e is 
no such cMdoiue, Ik shall proceed as laid down in section 13/ or 
sertinn 1 as tht rase im> require 

( 3 ) A person who Ins. on being questioned h} tbe Magistrate 
under sul) section il) lailed to deny the cMstencc of .a public right 
of the nature then m referred to, or who, hav ing made <such denn , 
has failed to adduce reliable e\idencc m support thereof, shall not 
in tlic subsequent jirocecdings be permitted to mahe’ any such 
denn! nor shall anv {piestion in respect of the exntcnce of any 
'’Uch public right be inquired into bv any jun appointed under 


ncction 138 

riua s^ttiun IS new liavi 
prcaetiuri to be followed m t 
down b\ ihi e il iitti Hifch 


mg been inserted bv Act Will of 1^2* S 26 
isca of the n'ltun Uejif vviUi m this section v'ls 
Court In a case *n wluth ill the xuthotities on 


The 

lud 

the 


‘ Kast, Chundcr ChucketbuUv iVar Mahomet 21 " K Cr 10 
•O , Uoh, lee MullicK . 

‘ Ookal Uiand t Crown I L R ' * 
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point were considered ' The statutory Kw laid down in this section goes ^ 
further Ihm the ense Inw in thit it requires the M^glStr^te as soon as the 
against whom the conditional order has been made appears before him to qncs lo 
him as to whether lu denies the existence of an> public right This question wii 
onlj be put in cases in which a conditional order has been made for the prc\en lo 
of obstruction nuisance or danger to the public in the use of any way, river, c an- 
nel or place but it will be put whether the person desires to show cau«c or o 
applj h r the appointment of a jury Tlie Magistrate therefore referred to i 
S 139 \ . where the person appears to show cause is the Magistrate before who 
appearance is directed b\ the order under S 133 and where the person 
to applj for a jurj the Magistrate who made the order under S 133 [see S 13 S ( /J 
As to the procedure to b followed under this section see note it the beginning 0 
this Chapter 

Lnder the old lu\ it was held that if the Magistrate found the claim 
to be well founded he should take no further proccetlings for it will then haMJ ee 
shown to him that S 133 does not applj lo the cast The Magistrate shoultl ^ 
slaj proceedings in order to gi\c the person conctrned an opporlunitj lo csta is 
the right he claims in a Cnil Court, but if within a reasonable time the 
objecting did not so assert or failed lo establish his rights the Magistrate mig 
proceed * But it is not altogether clear whether sub section { 2 ) of S *39^ • ’ 
ipiended to enact this as statotorj law It lays down that proceedings sha e 
stajtd until the matter of the existence of a public nght has been decided by 
competent Ci\il Court This can hardly be intended to amount to an absolute stay 
or abatiment of proceedings in the case where a person concerned takes no step 
to establish his title and it would probably be held that where a reasonable ®PP ®5 
tunity has been gi\en and has not been taken the Magistrate maj proceed 
case He would do so bj ascertaining whether the person against whom the orde 
has been made desires lo show cause or to apply for a jury 

The law is now perfectly definite that the question of the existence of a public 
right IS not to be inquired into bj a jury 

140 (1) When nn ordci lias been made absolute under 

Procedure on order ‘tCCtlOn 130, sectlOD 137 Of bCCtiOD 139, tllC 
being; made absolute ifagisitiate shall gl\C notlCB of tllO SaEQC tO thC 
person against vtliora the order x\as made, and shall further require 
him to perform the act directed h> the order Mithm a time to be 
fixed in the notice, and inform him that, in case of disobedience, 
he Mill be liable to the pcnalta proiided bx section 188 of the 
Indian Penal Code 

(9) If such act IS not ]>ciformcd Mithin the time fixed, the 

Consequences of dis ^tagistiatc niaj cause it to be performed, aud 
obediTce to order iccoxcr tlic costs of performing it, cither 

h) the sale of anj building, goods or otlier property remo^cd b} 
Ins order, oi In the distiess and sale of an) other moveable pro* 
pertN of such person Mithin oi mthout the local limits of Buch 
\Tagistrate’s jurisdiction If such other propert) is Mithout such 
limits the order sliall authon/c its attachment and sale nlicn 
cndoixod In the Magisti ite nithin the local limits of nhose juris- 
diction the projieit) to Ik* allachtd is found 


I ucUbfi Nsriin Uaiirrjcc i nxm Kuntir ILK 15 Cil 5 ^-} 
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(3) No suit slnll lie in re<?i)ect of aiiUlimg done in good faith 
under this section 

See Sch \ (iS) for ilic f im of the order of a M^gistritc under S 140 
Service of such order would probab 1 > be is proMdttl b} S 134 

A pereon is Inble lo punishment under S iS^, Penal Code before an order under 
S 133 IS made absolute and without anj noiiic under S 140 if he does not comply 
with the order ir ohjett to it b\ •showing ciu«e or In applving for a jury within 
the time fixed b\ thi. notitt under 133 * 

The suit contemplated m sub v « t on (2) would bt. a suit ft r dam igi-s’ in carry 
ing out an order undir S 133 

A «uit IS mamt unable on aci unt if m obstnictiun to highwaj only on proof 
cf special damagis su«t untd * 

\ suit will al'-o he for an injunction * and ilsti for i decree declaring that the 
place, from which the Magi'irau has orderctl an obstruction to be removed, is not 
a public place \ny finding of Iht Magistrite on this point cannot oust the juris 
diction of a Civil Court to dtttrmiru private rights of property » 

The order itself cannot be called into question m any Civil Court [S 133 (2)] , 
but the manner m which it was carried out under b 140 i» open to suit provided 
that It can bt shown that it was done without good filth that is without due can, 
and attention (S 52 Penal Code) Nothing is said to bo done in ‘ good faith " 
which IS done without due care and attention (S 52, Penal Code) 

The consequences of an interference by a Civil Court with an order passed by 
a Magistrate under this Chapter have been thus pointed out* ‘ If, when a 
Magistrate having entered into the question has determined that a nuisance doe* 
cMst he IS to be restrained by a Court of Civd Judicature from carrying this order 
into caecution it might be two or three years before the nuisance could be removed, 
by which time ill the injury may have been sustained While the suit is going 
on, persons may be poisoned by the malaria arising from the nuisance, or a con 
flagration may take place, or li'cs may be lost by the falling of a ruinous wall on 
passengers, or cattle may be drowned in a tank or well which has not been properly 
fenced to prevent danger 

Ihe object of the Act is to enable the ^Iagl>t^ate to mal e an order speedily, 
ind speedily to carry that order into execuiion It would be mere fnfiing with the 
Act, if when it siys that no action shall be cntcrt lined by any Court in respect of 
anything necessarily or reasonably done to give elTcct to an order of this nature, 
we should hold that the Civil Court could mUrfere to restrain the Magistrate from 
giving effect to his order at all, foi that is vvhat is really sought to be done by such 
a suit !f the Magistrate had earned it into effect no suit could have been brought 
against him or against any one acting under lus ortler ind yet it is contended that 
I suit will lie to prevent him from carrying lus ortler into effect 

The provisions of the law ire stringent with the intention lo creite facilities 
for conditional orders, which Magistrates ire aulliorised to pass under this Chapter 
of the Code in ordtr to prevent danger lo the public, becoming final without 
needkss delay and thereby to ensure public safely * 

141 If the applicant, bj neglect oi otlierwi'ic, prevents the 
on f..inro appointment of the jiu} , or if from an} cause 
to appoint jury Of omis thc jufj a 2 )pomtetI tlo iiot retum their verdict 

Sion to return verdict y^ithm tlio tiinc lixcd oi vvitliiii sucli further 


1 AluvalaGuruviah I L H 31 Mod 280 Itishainbar Lai I L It 15 Ml 5*- 
• ItajCoomarSinshi Sahel rada f L R lt«l 20 ^biulMnhv Nasir Mahome<I 
I L R 22 Cal 551 * Adunaoni Arumtigam I I U > Mi I 4^3 
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tune as the Magistrate may m Ins disciction allow, the Magistrate 
may pass such ordei as he thinks fit, and such ordei shall be exe- 
cuted in the manner ])roi uled by section 140 

An extension of time for returning n \erilict in be gr inted under S 138 {■’) 
foi good cause shown but onlj b} the Mogistritc who ippointed the jury to 
whom the verdict is rtturnible* 

Where the jurv did not iitum the \crdut within the time fixed, but 
subsequentlv. the Magistr itc Is bound to give dui weight to it He does not 

exeruse n proper discretion if he summ inly makes his order absolute and 

refuses to allow the party toncomid to sliow c luse Considerations of justice 
and cquitv should form the rule of the M igi-vtntc s order in such a ca'e * 

142 (i) If a Magistiatc making an ordei undei ‘tcction 103 

Injunction pending coiisidcis that immediate measures should be 
taken to pievent imminent danger or injury of 
a serious kind to the public, he may, uhether a jury’^ is to be, of 
ha*? been, appointed or not, issue such an injunction to the person 
against A\hom the order was made, as is rcquiied to obMate or 
prevent such dangei or injury pending the determination of the 
matter 

(2) In default of such poison foilhwitli obeying such injunc- 
tion, the Magistrate may himself u<;c, oi cause to be used, such 
means as he thinks fit to obviate such danger oi to preiont such 
injury. 

(3) No suit shall he in lespccl of an% tiling done in good faith 
by a Magistrate under this section 

Sco Sch V (iq) for forflt of injunction under S 142 

In Blncal and Ass\m a fee of niir rupee 1$ pnvable for an injunction,* and 
in Bomb«, eight annas * 

The injunction would bt nifrcl) during the inquiry bcinc held, and it would 
bi subject to its result / t. 

The suit contemplated by subjection (2) js one for dimnces — See note W 
b 141 ante ' ' ** 


143. A District Magistrate or Sub-di\isional Magistiatc, of 
hZXIuuoU'c’, cC M«gi8tiatc empowered b} tbc Locnl 

tinuance of public eminent OI the District Mngistiate in tins 
nuisance hehalf, mav order any person not to repeat or 

continue a public nuisance, as defined in tbc Indinii Penal Code or 
any special or local I.iw 


In the I LXJIU all w ly^tnUs d the first or second cl iss. h ivc been inijwwir 
fd to act under i, ,^3 » -mJ aU u,s,r,pt Superintendent^ of Poluv 

nna XsMst ml District Supenntcndcnls/ and in UirER IIlkui. jII MnystnU* 



CvAr XI 


TFJrPOn\R\ ORDFRS IN XRfFNT C\SES 


155 


Sch \ (20) contuns n form of t Ma(;i«trife s orilc*r under S 143 
*>00 S 6S Peml Code for the definition of 1 publ c nuisance 
The rop)eiition or com luance of 1 public nuisance after such injunction is 
punishable under S 291 Penal Col 

If ana Mag strate not being empowered bj Jaw in this behalf prohibits the 
cont nuance nr repetit on of a public nuisance his proceed ngs shall be aoid 
(S S30) 

Orders under th s «cct on were formcrij not open to revision as S 435 (3) 
lad down that thej were not proceed ngs a ith n the meaning of that sect on S 
43 a (3) has hoaaeaer been repeated b\ \ct No Will of 19 3 S n6 The section 
«cems to be one aal ch is rarela if ever used 


CHAPTER \r 

TrMP0RAR\ Ordpr^ in t RCrNT C\SF‘? OF Nuisancf or 
Vpprfhfndfd Dancfr 

144 ( 1 ) In c'lst.s whcie in tjic opinion of t Pi^tiict Arngi'? 

tmte 1 Chief Pre«5l(lcnc^ M-igistrate i Sub 
absolute it oneVirr (livisioml M'lgislntc Of of my otliei Magis 

gent cases of puisa ceor tntC (llOt bcing 1 Mlgislntc of tllC third claSS) 

appre en e anger cmpoMcrod b> tlie Local Go\cinment 

or the Chief Prosidcnc) Jragi‘«tnlc or tlic District Magistrate to 
'ict under tins stotion thcic is sufficient ground for proceeding 
under this section and innncdiate pro\cntion or speed} remed} is 
desirable, 

Such ^fagistrato ma} In nntten ordei stating the miternl 
facts of the case and scr\ed in manner proMded b} section 134, 
direct any person to abstain from a certain act or to take certain 
order 3Mth certain propeitj in his possession or under his manage 
ment, if such i\ragistrate considers that such direction is likelj to 
pre\ent oi tends to preaent obstruction anno}ance or injur\, oi 
ribk of obstruction anno}ance or injury to an> person Jaufull} 
employed, or danger to linnnn life hcaltli or safet3, or a disturb 
'ince of the public tranquillity or a not or an affraA 

('’) All oidei undei this section may in cases of emcrgcnc} 
or in cases aalieit the ciicumstanccs do not admit of the ser\ing 
in due time of a notice upon tlic person against 3\liom the order 
IS directed he jnssed cx parlc 

(3) An order uiidci this section ma\ be directed to n parti- 
cular indiMdinl or to the public gcnenlh ^\hen frequenting or 
\isiting a particular place 

(J) All} Magibtiatc ma\ cither on his 03\n motion or on 
tlie application of am person aggrieved rescind or niter anv 
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order made under tins section bj himself oi an} Jfagistrate sub- 
ordinate to him, or In, his piedecessor in office 

To) Where such an application is reccl^ed, the Magistrate 
shall afford to the applicant an nil} opportunity of appearing 
befoie him cithci in poison or b\ pleadei and shewing cans 
against the oidcr, and, if tlie Magistiate rejects the apphea lo 
uholh or in part, he shall record iii uriting his reasons for ''O 
doing 

(6) No ordei nndci this sertion shall icmain in force or 
more than tuo months fiom the miking thereof, unless, in cases 
of danger to human life, health or safet}, or a likelihood of a 
not or an affrai, the Local (Toxernment, hi notification in th^ 
official Garctte, otherwise directs 

See Sch \ for n form of \ Magistntc > order under S 144 
A j)er«on igainst whom nroccr^ ire til en under this section onv n ‘ 
himself IS a witness <S 340) 

If 1 M igi'tnte, not being emiMwered b) Inw m that behalf, makes m cf er 
under S 144, lus proceedings ire void (S 530) , 

Some amendments ha\c been made m tLs section by the amending Act 
No Will of 19*3 S 27 Previousl) an> Magistrate might be empowered by the 
Local Coxernment or ilic Chief Pfesidenc> Magistrate or the District Magistrate to 
act under this section A aiagistrate of the third class cannot any longer be so 
empowered As to the words “there 1$ suflicient ground for proceeding under 
this section" sec note to S 107(1) 

By the ternts ol S 435 (3) as it stood before amendment proceedings under 
this Chapter were not open (0 resision That sub-srction Ins now been repta ed 
A large number of cases did howoacr come under the rcMSional scrutiny 0* the 
Chartered lli>,h Courts for if was held tint an order purjiorting to be made under 
S 144 which could not be kgallj made under this section vs as without jurisdiction 
and could be set a*idf b» the Clnrftrid High Courts 

Sub-seclKn (5) is new md though in «o far is it hjs down that an applicant 
under sub section (4) should be giicn m earh opportunity of showing cause 
against an order it adds nothing lo the law, jot it now requires that w-here an 
ipplication IS made the M'jj.isinfc shall male a proper inquiry and record his 
reasons in writing wher' ht refiisis to rescind or alter the order 

In a inatlcr which can be dealt with under S 133 as well as under S i44' 4"® 
yiigistrate is bound to proceed under S jjj unites it can be shown th it 
immedtale firetenlion or j^rrdy remedy 11 desirable, and he can make an order 
under S 144, rv p<ir/r, onlv m a tait of emerf,enc\ or n hcrc the cireunistances of 
the rose di not admit of Iht remte of notice in due time Except under special 
orders of the Local Go' i rnment m order under b 144 d< es not remain in force for 
more than two months from the dati of linking thereof 

An order purporung l«i have ptmiamnl cfTect would In illegal.* and 
would a direclnn bj i Magwtritc iMcnding ihi duration of his original onlcr 
lo-vond two months * 

\n onkr under S 144 cannot b, pas ta| in i m itter dealt with under *5 >33 * 
S 14? pro'id*' for in injiinetioo tn «ufh a fa<t to hive elTerl during dctermim- 
toin of the matter under S 133 


• Soureodra Nath Mittra p Finp lo Cal XX N 154 Rasbbehan SmRb 3 
I I 130 * Kanjit binjth r I achman I rosi t 7 Cal XX N 140 

' IhtuSiiiKh 8 XX 11,37 
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An onkr under S 144 rm un! r subsection (4) bo rescinded or altered by 
the Mtqistrnte who i( or In the successor in ofiico to such Magistrate or 

bj T Magistrate to whom such Magistrate is subordinate that is by a Distnct or 
hub^fnisonal Magistrate 

The « rder max be (t) ti restrain in interference with liwful aets ir (3) it may 
1 >e to restrain a jierson in cvrrcisi ef hs lawful rghts but 1 Magistrate can so 
act onJx when immediate prev ntion or sjiecdy remedy is desirable Such should 
apptnr on ihe face of his jirort'ial ngs or the order maj be set as le as withiiit 
lunsdiction ‘ 

The Migistrite lan interfere with the perform ince of a lawful act only when 
the consequences of such an ict is dangerewis to hum in life health or safely or is 
hK.eH 10 lau e a di fmbance M the public tranquillit) xr a not or an affray 
And when notice to the jHyse n concerned would cause such delay as would 
frustrate the object m new the Magistrate is empowered to make such an order 
cr Parle But still the law eonlemplaies that the person against whom such n 
erder la summarilx 11 I 'hall have an opportunity of showing that it was in 
tailed fur or unjU't or unrea nable for on b ng satisfied of this the Magis 
trate max rescind or liter in> rdtr mide L) h msclf or Ins predecessor in ofl ce 
or if he IS a District or bub-di\isionaI Magistrate, an order made by any Magistrate 
subordinate to him \n order under S 14-I moreover will not remain m force for 
more than two months from the making there f eacept under special notification 
<f tin. local Government 

WTierc a breath of tlit pent is j preliendcd although the Jfag strate in n 
case of tmci^enc) can j as> an order t\ parte directing a party to abstain from in 
act which may cause such breach still if it is found that a person is doing what 
he IS legally entitled to do and that his neighbour chooses to take offence thereat so 
as to create a disturbance it is clear that it is the duty of the Magistrate not to 
deprive such person of the exercise of Ins legal rights but rather to restrain the 
latter from an illegal interference ihercwiih* And if such order has been made 
ev parte the Magistrate should rescind such order 

Thu* a ^Iaglstrate cannot restrain a person from executing a decree of 0 
Civil Court awarding him possession of certain property* But the Magistrate 
may have good reason to apprehend a serious d slurbance of the public tranquilhtv, 
as for instance when in execution of a decree an attempt was made to take 
possession of land which was claimed to have been used as a Mahomedan place of 
worship and was therefon regarded as desecration In such case if the Magis 
trate has failed to induce the decree holder to abstain from enforcing his decree 
i ntil the excitement has ceased or Ihe Police was able to assist him the Magistrate 
would probably be competent to pis> an order (S 144) to have effect until such 
time as arrangements 1 id been made for preventing the danger 

It IS the frst duty of a Magistrate lo secure to every person the enjoyment of 
his rights under the law and by measures of precaution to defer those who seek 
1) invade the rights of others, but if he apprehends that the lawful exercisi. of a 
right mav lead lo civil lumult and he doubts whether he ha' a sufficient force 
available to ropnss such tumult or to render it mnocuoii rigard for the public 
welfare is illovvrd ttmporirily lo interdict the exerci»e Hie duration of ‘his 
authority in the Magistrate is coextensive with the eniergencv that justified the 
oercise of the authoritv The law has been explained m a ca«o where the order 
of the M tg strate was to restrain a rchgiou;. procession of Hindoos with music 
from passing i ^^ahomcdan place of wrorshlp on the public road and it was held 
that then co ild properly be sich restra nt only to prevent disturbance of such 
worship and not at all times of tlie dav * Similarly a Afagistrafe can direct a 
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certain person not to interfere %\ith the mm igentent of a temple so as to preynt 
n breach of the peace but such order can remain in operation for onlj two 
months ' 

In another case the Magistrate prohibited a person from collecting rents 
a certain property which he claimed to be his and he was convicted and sentenced 
under S iSS Penal Code for disobedience of such order It was pointed out 
that if this were permissible a person without a shadow of right or title might 
put the rightful owner to great inconvenience and loss and tenants who mignt 
b( willing I pav their rents could net be ashed to do so and limitation iriigtt 
bar claims thus suspended * Such a matter could not be properly dealt with 
undir S 144 when S 14^ provides a remedv complete in every respect to avert 
the contemplated danger to the public without injustice to the rightful owner of the 
property m disputi \ Magistrate can after taking proceedings under S I 45 
Ulach the land the subject malttr of dispute pending his decision in legard to 
actual possession of that land if he considers the case one of emergency 

Similarh persons who have grown certain irops are entitled to reap them 
and arc not to be resiruned from doing so on the ground that others who claim the 
right to receive rent art likely to be injured for unless they interfere there is 
no probability of ny hieach of the peace Ihey should be left to establish and 
enforce iheu rights bv legal means and through the Courts * 

^^hcrc the m itter in dispute has been dealt with by the Civil Courts it is 
obviously the duty of a Magistrate to endeavour to maintain the order passed tn 
regard to the respectiie rights of the parlies So where a decree has been 
obtained ejecting «omc tenants and giving possession to the landlord the 
Magistrate cannot pass an order under S 1J4 restraining the landlord from the 
exercise of his lawful rights because he may have failed to have pointed out the 
exact lands of which he obtained possession The eflect of such an order would 
bo to deprive the landlord of the benefit of the decree which he had obtained It 
1^ rather for the opposite party if they maintain that the lands are not covered 
by the decree to satisfy the Magistrate on this point before they can claim his 
pre tection by an order under S 144 * 

Xnother instance of restraint pul by an order under S 144 in the exercise of 
fiwful rights to prevent a breach of the peace is the prohibition of the holding 
of a liilt (a market) on the private propertv of n man on a particular day of the 
week in opposition to another lidt held on the same dav m an adjacent place 
It was pointed out that a particular act or a particular mode of enjoyment of 
property might be perhctly innocent and lawful in itself But the act may be 
done and the property enjoved in that particular mode under cireums^ances cal 
ciliated to leid to a serious breach of the peace attended even with loss to human 
life, and it would be bv no means proper or desirable to hold that even in such 
ca«.es the chnl peace-officer of the district has no power to issue an order such ns 
that contemplated by the law * Hut the Magistrate cannot in his order prohibiting 
(he holding of a / if on certain day* direct that it shall !e held on certain other 
days leaving the party no option (o hold it on certain other days * 

Me cannit forbid the holding of n hJt vviihout any reservation of existing 
rif,ht’« and liaving pa-.s<d such an order under S 144 he cannot reconsider the 
matter unliss h< has cancelled or altered it at once He cannot allow it to run 
while he takes j rocei 1 ngs U> consider what onlcr he shall pass in modification 
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of It If thi< ^ofc possible 1 u wotilJ be competent to (\tend the injunction pre 
Mouslv passed in restraint of existing rights bejond thf period intended b) sub 
section (6) * 

The Hw allows an order to be pissed in restraint of the exercise of prn ite 
rights '* to present danger to human life health or <afet} but a Magistrate would 
rarelr act in such a ease under 144 for he can ait on!> when immediate pre 
tention or speed} remeds is desirable * OrdinariU such a matter would be more 
proper!} dealt with under S 133 in which the procidure is not summ ir} as tint 
under S 144 and the final ordir is not like an ordtr under S 144 onl} nf 
temporar} tfTect If howeser such a matter is dealt with under S 144 the Magu 
trate should be careful to satisf} himself that it is a proper order, that is one within 
his jurisdiction under S 144 So tn order prohibiting inoculation was pronounced 
to W illegal bfcaust it related to a course of conduct or an occupation mvohing 
a sines of acts don* at cert un inieiaals and spread oter an intend of time 
nor can an order be made prohibiting caste dinners in a certain town which b} 
bringing people together are hkel} to promote the spread of cholera — f r that i*- 
not an order within S 144 inismuch as it is not directed to a parti id ir j erson 
nor to the pubic when frequenting a particular place The conviction of a per on 
under S ib't Penal Cede for disob^ience of that order by having a dinner in 
his own house wa« <et aside ' \or can a Magisrtrite make an order under *5 144 
regulating boat traflic al a certain landing place on the ground th it the crowding 
«l boats IS dangerous to public health because «uih an order is not foi directing 
ant pir on to abstain from a icriiin act or to take urtain order with icrtnn 
propertt in his possession or under his management * And for the same reason, 
a Magistrate cannot make an order directing owners of cattle to take propii can 
of them and not to allow them to stra} on public roads about the station or in 
the baaar That is an attempted exercise of a power of legislation by mal ing m 
order of the nature of a Municipal b)e law ♦ 

An order under S 144 will be in force only for two months unless its opera 
tion IS spcciall) extended b> a notification of llu I ocal Government 

It 18 open to revision \ conviction and sentence passed under S iSfl Penal 
Code, for disobcdence of an order made without jurisdiction or an order set aside 
in revision will also t>c s<t a idc The reason^ for the fnaht} of on order properly 
passed under S 133 have been staled m the note to S 133 (a), and thev are deserving 
«f consideration m rc«peil of an order under S 144 although there is no special 
provision as to the juri<dictiun of a Civil Court m regard to an order under that 
««clion * 

This section docs not enable n Magistrate to pass any orders except tho>e 
specified in S 144 He cannot forbid any future obstruction to a thoroughfare,' 
nor can he mike in order which not being limited in time, purports to be a 
perpetual injunction, nor can be renew an order under S 144 which after two 
months has ceased to operate’ He cannot direct the removal into Court of the 
disputed property for two months or until the Civil Court has decided the question 
of title * 

If no lime is spicified in an order for il> duration it must be presumed to be 
I legil order and therefore limited to two months unless there be something in it 
to show that it is intended to be m force for a longer period • See Sch V 
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No \\I which in guing a form for orders under S i 44 does not refer to an) 
period for jhe operaUon of such an order 

Where a renewal order passed under S 144 did not state jhnt there ’^as aga 
i temporarj emergenc) and a continuing or existing insufTiciency of the jwlice force 
to protect the petitioners in their rights, the Magistrate gi'cs himself a more 
extended jurisdiction than is covered by S 144 The order was however not 
aside, the period of two months \v^s about to expire on the date of the hcinn^ 
of the application for revision in the High Courts \Vhere an order restraining 
persons from entering certain land expired, and six weeks later the Magistral 
passed a similar order against the saine parties, it was held that the Magistral 
should not have made the second order but should have proceeded under S 107 
The use of S 144 is a suitable method of avoiding a breach of the peace omy 
if it IS clear from the pcilne report th it the claim of the party making the 
disturbance is not a claim made in good faith * 

Reported cases show that Magistrates "ife mclinid to make list of a sumniarv 
and final order under S 144 when the m ittcr should have been properl) dealt wi'h 
under 134 or 145 The extrcise of jurisdicition under S 144 is espcciou) 
important in regard to breaches of the peace likely to irise from excitement caused 
li) religious procissions md interruption to religious worship The matter h i» 
been cafefull) lonsfdered bv the Madras High Court in a judgment which deserves 
the most careful attention^ The following passages on this subject arc re- 
produicd — 

It IS on th< oni hand « right rccogniAd b> I i\v tint in isseinbly luvftill) 
engaged in the p«.rfurman<.t <{ relij,io«is worship or religious ceremonies shall n >t 
be disturbed It is on the other hand a right recognized b> law that persons 
ma), for a lawful purpose whether ci'il or religious, use a common highwa) li) 
parading it attended bv music, so that they do not obstruct the u«c 0/ it by other 
persons if persons pissing in procession athnded by music pass a place in whiih 
others are assembled and engaged in their worship which the music would tend 
to disturb, It is the dut) of the persons composing the procession to refrain from 
such disturbance, but assemblies for purposes of worship are held scarcely in any 
place at all hours and general!) at appointed hours, and therefore it is unnecessary 
that th«ri should be a rule that jersons should not at any time pass along a high 
road in Ihi nughbourhood of a rccogni/td place of worship if ittendcd by musii. 
If inikid the procession be of a riligious chiracier, the prohibition of it may be as 
real in mterfercnct with the free exercise of a religion a-, in allowing it to proceed 
past m asspmbh engaged in worship mended with such circumstances as to 
tbstiirh tint worship, and if no religious procession is to be allowed to pass i 
ric(>j,ni/id place of worship whether persons are or art not at the time there 
issemfjtcil and ingagwf in riligious worship the members of a mimcrous stct 
might dost an) liighwav «o the proccs-ions of a Met to which thev are opposed 
b) «r«crmg tn iftt mighfi* urftoo*f of etc* AigAw ly i pfice of worship TTic faw 
in the resinction it imposes on processions of whatever eharictrr does not go 
t»)oncl ih* nieissitv 

lor the prestrv ilion of the jniblic jxatt a Maj,istratt ha> i special authoritv, 
an imhontv limited to certain otiasnms ilis first duly is ti secure to c'cn 
jKrson the tnjfnment of his rights uoder the law, md hv mtasuris of pncaiilion 
to drttf those who «Kk to im ide the rights of olhirs but if he ipprehends that 
the lawful txervHC of^ii fight m«v lead l< civil tumult iind he doubts whether he 
has availablt n siiflicrent fone to npress such tumult, or to render it innocuous 
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regard for the public tvclfire i« iltowed lo o\em<!e tcmponnl} pruile right«, ind 
the Magistrate is authorised to interdict their exercise Tlie duration of this 
authontj m the Magistrate is rcM^xiensixc with the emergent that justified the 
exercise of the authonta ’ 

^ also xahen an established ctisttni regarding the rcmoxal of certain idols 
for ssorship is denied it is not for a Magistrate to determine the existence of this 
Tight, and, on heing so enisled to dirrcf cerfon perv^ns to observe it b} doing 
ecrtain acts with idols m their posMssion lie should rather leave it to the parties 
to establish and enforce the rustom bv an order from a competent Civil Court • 
Nor can he order the division of crops between tenants and rival landlords, or pass 
an order of an irrcvoc ible nature * or prohibit the collection of rent from tenants * 

The recognition of a right to the undisturbed performance of public worship 
IS not extended to private worship such as mi) take plicc at a mosque at all 
hours of the da) It is not reisonable to require the members of one section of 
the communitv to restrict themselves in their ordinirj rights, in recognition of the 
reverence due to a religion to which the) do not belong and in vvhich the) do not 
believe * 

An order ran be passed undir S 144 to direct 1 certain person not to interfere 
With the management of a kozil so as to prevent a breach of the peace, but such 
in order cannot also prohibit interference until the manager was evicted in due 
course of law as under sub-seclion fj) an order under S 144 cannot remain m 
force for more than two months* 

Orders have been made under S 133 for the closing of old public slaughter- 
houses and old burning ghats a» nuisances dangerous to the health of the com 
munit) Such matters might come within S 144 The cases are cited and 
explained in the note to S 133 ante 

Bub section (4) 

Thu ccntemplate* onlj a change m the nature of the order made md rot a 
Chang** in the party against vvhom it is made* 

Sub section (j) 

This IS new In view of the fact that proceedings under this section are new 
open to revision the Legist iture apparcntlj thought it desirable to la) dowai some 
procedure and provide for a written order, so that the High Court may 1 ave 
material upon vvhich to base its decision Ihis adds little to the law, for a part) 
aggrieved undoubtedly had the right 10 appear and apply for a reconsideration of 
the court s order It would probably be held now that the High Court would not 
consider an application in revision unless at least vpplication had first been made 
under sub section {4) 

Bub section (6) 

A Magistrate forbade, by an order under S 144. the passage of processions, 
whether religious or otherwise along particular streets The Local Government 
vv IS comjvetent to extend the period of the order and was not required to I mit the 
extension 10 religious processions onij * 
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CHAPTER XII 

BisptTrs \s TO I^^MO^E\DL^ pRorrRTi 

Previous to 1898 the High Courts had potver to act as Courts of Revisicn 
in ri»pcct of proceedings under Chipter "VI! Under S 435(5) however ^s 
onginallj enacted in the Code of 1898 those proceed ngs were excluded from the 
revisi ml [unsdiction of the High Courts Nevertheless imnj cases came 

before the High Courts for the most pait the Courts establ shed under tie 
Ind an High Courts Act i86i held that the> had power under S 15 of that 
Act to interfere where Courts had acted without ;iirjsd)Ction , but where pro- 
ceedings were m intention n form and in fact proceedings under Chapter \II 
by a Nfagistratc duly empowered to act the High Court had no power to send 
for the proceedings cither under the Code or under the Indian High Courts Act 
1861 * The ca«cs on this point are now obsolete for Sub section Ts) of S 435 
has been repealed by Act No XV HI of 1923 and therefore proceedings under 
thu Chapter are now subject to revisional jurisdiction 

145 ( 1 ) Wlienevci a Histuct Migistnte, Stib divisional 

or Migistiatc oj tl.c first class is 
pute concerning Und, sttisned from *1 police report or otliei mfoim'i 

tjon titat 1 dispute like)} to cause t breicli of 
breach of peace , * J . . , 

the pe'ice exists concerning any Inna oi ^ater 
01 the boundirics tlieicof -uitliin the locM limits of Ins jvuisdic 
tion, lie slnll make an order in wiitmg, stating the grounds of 
In*' being so satisfied, and rcquiiing the parties concerned in such 
dispute to attend Ins Couit in poison oi b> plcadei, uithin a time 
to lie fixed b> sucii Magistrate, and to put m ayiittin statements of 
llieir respectHc claims as icspccts the fact of actual possession of 
the subject of dispute 

(^) For tlic purposes of this section tlic expicssion ' land 
or water ' includes Innldings, imikcU, fisliciies, crops 01 other 
produce of lind, and the rents or piofils of any svieli pioperU 

(?) A ropy of tlio order shall lie fsorted in niannci pioMdcd 
by this Codt for the sirviec of a summons upon sucli prison or 
or persons as tfio Magistrali maj duect, and at least one cop) 
shall he pnlihslicd b) being affixed to some conspicuous place at 
or near the suhjeet of dispute 

(i) llir 'Magistrate shall then, without reference to the 
Inquiry a* to poms- iiicnts of the claims of an) of sucli parties to 
u right to |K)sscs\ the suhjtct of dispute 
peruse tlie slatenients so put in, heai {lie paitics, recene nil such 
cMtlenec as ims he produced by them rcspcctiyel) , consider the 
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cfTcct of ‘iuch cMdcncc, take »;ucli fiirtlici c\idcncc (if an}) as 
lie think'' ncce''‘'ir\, aiuU if possible, <!ecidc nhctlier any and 
ulncli of tlio paitus was at the date of the ordci befoie mentioned 
in such |>os''C‘'Si(>n of the sijd subject 

Pnnidcd tint, if it apjic.irs to the ^fagisttate that an} paity 
Ins witlnn two niontlis iic\t befoie the date of such older been 
forcibh and wiongfu!l\ disjiosscsscd, be ma} tieat tlic part} so 
disjjossesscd as if he liad been in possession at such date 

ProMded al'«o, tint, if the ^fagistiatc considers the case one 
of cmergcnc} lie ina\ at an\ tune attach the subject of dispute, 
pending Im decision uiulei tins section 

(j) Nothing in tins section shall jnechide an} pait} so le- 
qinred to attend, or am other jieison interested, fiom showing 
tint no such dispute as afoiesaid evists or has ''\istcd , and in 
Ruch case the Magistrate slnll cancel lus said ordci, and all fui- 
thcr proceedings tlieieon shall be sta}cd, but, subject to such 
cancclhtion, the ordci of the Magistiatc undci bub-sectioii (1) 
shall be final 

(0) If the Magistiatc decides that one of the paitiis ivns oi 
Patty in poM«,ion sliould uiidei the fiist proviso to sub-section (4) 
to retain pouetiion be ticated as being in sucli possession of the 
until leiaiiy tTicfei subject, lic sliall issue an ordci declaring 

such part} to be entitled to possession tlieicof until evicted tlieie- 
from in due couise of law, and foibidding all distuibance of sucli 
jiossessioii until such gmcIioii, and wjien lie proceeds undci the 
hist pioviso to Rub-hcction (i), inav icstoic to possession the part} 
foitii)!} and wiongfull} disjxissLsscd 

(r) 'When an} pait} to am such piocccding dies, the Magis- 
trate ma} cause the legal rcpicseiitalnc of the deceased part} to 
be made a paitv to the proceeding and sliall thereupon continue 
tVie mqTni}, and il am question anscs as to who the legal repre- 
sentative of a deceased part} for the piujiose of such proceeding is, 
all persons clainiing to be lejircsciiLitives of the deceased partv 
sliall be made paitics tliereto, 

(8) If the Mttgisti ite IS of opinion that anv ciop or other 
pioduce of the propcit}, the subject of dispute in a piocccding 
under this section pending before him, is subject to speed} and 
n,itur.il docu, lie ini\ iiiakc an oidci foi the proper custodv or 
Slit of such piopert}, and, iijxin the completion of the inqmrv, 
shall nnkc such ordci foi the disjxisal of sucli propertv, or the 
sale piocccds tlicicof, ns he thinks fit 
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(9) The Migistiate inaj, if he thinks fit, at ain stage of the 
proceedings under tins section, on the application of cither part), 
issue a summons to an) uitncss cliiecting him to attend or to pio- 
ducc an) document or thing 

( 10 ) Nothing in this section shall he deemed to he in deroga- 
tion of the poueis of the Magistinte to proceed under section 107. 

Numerous amendmcnls In'c born nude in S 1^5 bj Act No XV'III of > 9 ^ 3 * 

S 28 In subsection (4) the words •• rcccnc ill «uch ludcnce ns nn> ^ 
duced ln\c been substituted for ilic words * rcccnc the cudcncc produced 
In sub section (6) it has been made clear that where the Mngistnte has 
under the first proMso to sub section (4) and Ins treated anj part) whom he 
to base been dispossessed withm two months before the date of bis order as if he 
hiid been in possession at such dale the Magistrate shall issue an order declaring 
such party to be entitled to possession and he may morroicr restore possession 
to the party who has been so dispossessed Subsection {“) has been elaborate 
so as to authorise the Alagistrate to make the legal representative of a deceased 
party a parly to the proceeding' If an) question arises as to who the legal 
represent itive of a deceased part) is ill persons claiming to be representatives 
are to be made parties to the proceedings Subsection (8) empowers the Magis 
trate to pass necessar) orders for the custody or sale of property in dispute which 
IS subject to speedy and natural decay Sub section (9) enables the Magistrate at 
any stage to summon a witness on the application of cither party Finally, sub- 
section (lo) has been enacted to maU it clear that nothing in S 145 is to b® 
deemed lo prevent a Magistrate from proceeding under S jcp? There had been 
some doubt on this point in view of the mandatory nature of the words " he shall 
make an order m writing" contained in subsection (1) 

There was formerly some difference of opinion as lo whether a proceeding 
under S 145 was & " criminal case ’ within the meaning of S 526 The leading 
cases on the point were considered on an application for transfer made to the 
Allahabad High Court i These cases are now obsolete for S 526 has been 
amended by the substitution of the word case’ for "criminal cise” with the 
intention of making it clear that S 526 covers mi«cell ineous proceedings under 
the Code 

For form of order under S 145 see Sell V form WII 

If a Magistrate not being empowered by law in this behalf, passes an order 
under S 145 his proceedings are void (S 530) 

Numerous reported cases have abundantly shown that in acting under S MS 
Magistrates do not properly appreciate their responsibilities The object of this 
sectjxia u tn enable a ^la^«trate^ when. a. hreacb. -at tb/i •pawie. Va take 

place in consequence of a dispute regarding any land or water or the boundaries 
thereof, to settle the matter in dispute temporarily, that is, until the contending 
parties shall have had their rights determined by a competent Court It is not 
the duty of a Magistrate to determine such rights (sub see 4) but too often m 
such proceedings the Magistrate loses sight of the real point for his determina 
tion and allows issues to bo raised and evidence taken regarding rt^Jits in the 
subject matter in disjiute instead of confining himself to the determination of 
the fact of actual possession thereof (Sub sec i) His duty is to find and mam 
tain actual possession ‘ without reference to the merits of the claims of any 
such parties to a right to possess the subject of dispute " (Sub sec 4) In 
some reported cases no doubt it has been held that evidence as to such nghl 
may have some value in determining actual possession Evidence of title 
mav supplement direct evidence of possession It cannot however, standing 
alone, be proof of possession If there is substantial evidence of possession, or 
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a conflict of CMdcncc on tint point, i Mafiisfrilc is justified in looking at evi 
dence of title in combimtion with csidcnce of pos<e««ion * As a Police Court, 
n 'Iagi»lntc nn deil with pos<icssion so is to prevent the occupation being dis- 
turbed bv violence The Court <a)s ** 1 cannot look at jour title, the posses- 
sion IS the onl) question and therefore if jour title is not clothed with possession 
vou must go to another Court to establish that title'* 

So where the 'fagistrate decides that the oral c'idcncc of actual possession 
IS in favour of one part\ he acts without junsdiction if he proceeds to consider 
the e/Ioct of an order b\ a Revenue officer awarding possession lo the opposite 
partv, and directs that partv lo be niaintained in possession in accordance with 
that order * 

Information on ^hich tbe Magistrate proceeds to be stated 

The most imjwrtant part of proceedings, taken and held under S 145, is to 
record properlv the order instituting such proceedings, so as to indicate (i) on what 
grounds, (j) m respect to the possession of what propert), (3) in respect to the 
disputes or claims of whit parties the Magistrate assumes jurisdiction to act 
as provided bv that section It is csscnliallj necessarj to the validity of proceed 
mgs «o taken and for tin m iintcnance of the final order passed therein, that, 
if the case comes before a Court of Revision the terms of the order under sub- 
section (j) taking proceedings under S 145 sjiould show that the Magistrate has 
acted with jurisdiction 

Mhere both parties were fuliv cognizant of the matter in disj)ute and there 
was no danger of a breach of the peace the High Court declined to interfere 
where the initial order was defective in that it had not set forth the ground for 
the Magistrate being satisfied of the eaistence of 1 dispute ]il elj to cause a 
breach of the peace * 

The making of an order m writing under subsection (1) is absolutely neces 
•arv to give a Magistrate junsdiction lo act under S 145 * and it should be 
properly expressed to comply with jhc law A Magistrate is bound to satisfy 
himself on gn unds that ire reasonable that the dispute is Iil clj to cause a 
breach pt the peac«* So if ho is satisfied on a I ol ce report in this respect, he 
has complied vv h 'v 143 to instituting proceedings • An order referrini» expressly 
to a Police report is not defective because it is not self-contained and does not 
state in exptess terms the grounds upon which the Afagistrate was satisfied 
when ihcst grounds appeared in the Police report ’ But le must exercise bis own 
judgment and not act merely on a Police rcjKrl which gives no facts lo subs 
tanlialc the Police opinion that \ breach of the peace is hi civ • The grounds 
ufion which the Rfagistrate is so satisfied must be reasmable and they must 
as stated by him be such as would satisfy a Court of revision » The order under 
sub section (i) should be correct and complete in its term:. It is not sufficient 
tint when he drew ic up the Mag strate should hive before him a Police report 
informing him that a breach of the peice is likely to tike place in consequence of 
a di pule concerning certain land At if, in his order he omits to state that he is 


‘ Kail Kristo ThakTii t Colam Ah I L R 7 Ca\ 46 (s c ) 8 Cal L R 43 Raji 
Babu t Muddun Mohan I L R 14 Cal 169 

’ Kedar Buksh Khan 5 Moore Ind App 413 (see p 4’4) 
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sitisficd in tins respect from tlie report* He is bound to st itc the jjrounds upon 
which he js *10 siHsfiecJ When the Mtf,i<(r'ite merely thit it ippenrcu 

from i local itiquir) hold bj him on n icrliin date tint a diNpiitc concerning ccr- 
tun hinds w IS likely to cau'e « breuli of the {«• ice and tiurr was no riwrd 
of that local inquiry to show the materials upon whicli the Ma^^istratc ncted it 
w IS held tint he hid not complKtl witli tlie hw, and had ictcd without 
jurisdiction * 

/—On what grounds 

Ihe order sliuuld •■how tlie inform tliun on which tlu May,istrale had proceeded 
and that he is satisfied from such information tint there is a di*putc likely to 
cause a breach of the peace concerning certim 1 ind ir water or the boundaries 
thereof (which should be clearly stated and defined) 

The imminence of a bmch of the peue is ind eotling a higher degree 

of the chance of the t\ent hapjiening Ih »n is dene ted b\ the likelihood” of it 

IS not essential to ^jivc a Magistrate jurisdiction* 

Mthoiigh the order .must satisfy the rcqiiirtmints of sub section (i), k 
need not be self-contained If it refers to a Police report as showing iht grounds 
upon which the Magistrate is satisfied that the dispute is likily to cause a brea^ 
of the peace and the Police report sets out reasons for so rcjwrtmg that "df he 
suflicieni * 

Ihe f ict tint i \Iagistratc found on receipt of i Police report tint 'beff 

were no suffiiieni grounds for proceeding under ^ 143 docs not prc'cnt the 

District \lQgi'-trate from instiiuling proceedings on the « ime report * But tj 
It the hearing the Magistrate finds th it there is no apprehension of a breach e‘ 
the peace he can strike off the case* ind another Magistrate cannot on the same 
information reNwe it ^ 

Nor can a case be retiied which Ins been struck off on a settlement bj ihe 
parties of their dispute If the same dispute should again arise so as to cause 
apprehension of a breach of the peace, the Magistrate can take cognizance of U 
only by fresh proceedings taken under S 145 (»)• 

Where the Magistrate with the InowWgc of the parties proceeded on an 
inquiry held by himself but omitted to state in hi« order in writing the infornia 
tion on which he his proceeded under S 145 the omission will not iffect th® 
validity of his proceed n{,s * Mthough the Magistrate need not describe the 
substance of Ihe information on which he has proceeded it should form pirt of 
the record and it should show that there arc reasonable grounds for apprehending 
a breich of the peace on account of such a dispute It is not necessary that th® 
Police report on which ho acts should have been made by a pol cc officer of the 
district in which the lands &c m dispute may be situated So a report made 
by a Police officer that a breach of the peace was l kely to take place m conse 
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qupnce nf t divputc rcRirding lind< in Ifto ndjoming districts, \^^s sufficient 
grciuml for i ^I^gl«tntc in one nf ihc distncU to tnUc proceedings under S 145 
to determine the ^clu^l pii<«cs'iQn of Imd niiliin his jurisdiction * If tlie report 
doe*- not ‘■how tint «urh i (!is{)ulc is likilj to cniise a breach of the peace, Ihe 
Magistrate ha* actetl s\itliout suflicient grounds, that is without jurisdiction,* 
for a Magistrate cinnut mteqxise to «ttlle 1 dispute between prmte parlies, 
unless It IS hUeh to cause i bn ach «f tiu jh art The making of an order m 
writing under subsection (i) is thsolutelj nece<«ar} to gne the Magistrate juris- 
diction to proceed iindt r S 145 s-o Ik r innot summaril} convert proceedings 
taken under 107 In requin smint3 (o keep the peace into a case under 
S f4S * 

The law docs not require, a^ in a case for security to keep the peace or for 
good belnvinur 117) that thi Magistrate shill inquire into, that is, take 
evidence to prove the truth of, the infortnalion on which he has acted * Aiiv 
partv In iltt- proceeding nr an\ other person interested, is, however, entitled 
to show th It no such dispute exists or has existed, that is, that the dispute is 
not hkelj to cause a breach of the peace, such an objection can be made b) anj 
person interested, who need not be a pirt) to Ihc proceedings, that no dispute 
realiv exists regarding the partiiular land or water, or that the dispute is collu 
sive and raised between the parties lo tin proceeding ontj to defraud him in the 
exercise of his lawful rights of property In such a case, the burden of proof 
would tie on the person raising such an objection, and evidence of the truth of 
the information on which the ^laglst^l♦t has acted would be taken, and al«o evi- 
dence, if nccessan to rebut such an objection 

//—In respeot to the posaoseion of wbst property 
The dispute mu«t bo concerning * land or water or the boundaries thereof.” 
that IS concerning the possession of such land or water It is obviously of 
vital importance that the subject matter of the dispute should be defined with 
sufficient accurac) to inform the parties so that they may be able to set out 
m their written statements (heir claims to actual possession thereof (either in 
whole or in part) and next because if the property, the subject matter of dispute, 
be indistinctly described there will be difficult) m enforcing the final order, so that 
m the end the proceedings may lead to no good result Care in the first instance 
Will prevent this A\here the pirties are in dispute as to the identity of the lands 
specified in the order in writing under Subsection (i), tlic Rlagistrate is bound, 
before proceeding furcber to ascertain and identify them, so that neither party 
mav be m doubt in regard to evidence of possession which they should produce* 
But when there is no misapprehension by the Court or either of the parties as to 
the land the subject matter of dispute, the want of specification of the boundaries 
is immaterial • After an inquiry has been commenced on the day fixed for the 
hearing the proceedings cannot be amended* A Magistrate i» however competent 
m his final order to deal with the actual possession of only a portion of the land-, 
mentioned in liis order under Subsection (j), if he finds that the dispute between 
the parties relates only to It • Where there is a dispute between two joint-owners, 
each claiming exclusive possession of a joint estate, through their resjaective ten 
ants, an order can be made under S 145 declaring the exclusive pwssession of a 
tenant ofone party * But S 145 does not apply to a dispute between co-sharers 
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as to the right to collect mar! ct lolU and not as to jxjssession of the market 
Nor docs It appl) to the right to and apportionment of the offerings gnen b} the 
worshippers at a temple* 

A Magistrate cannot under S 14^ detirminc the possession of cut crops stored 
on a threshing floor He ^an determine onl> a right to standing crops which 
represent possession of the land to which the> arc attached * See Sub section (s) 
But It might now be different if the crops had been cut bj reason of action taken 
by the Magistrate under sub section (8) But he cannot in a dispute between two 
landlords deal with the right to standing enps as they belong to the tenants 
who grew them if the tenants are not parties to the proceeding* Nor can a 
Magistrate determine a dispute regarding the right to eollect rent in respect of a 
share in an undnidcd joint properlv * unless such right be disputed by an attempt 
to exclude a share holder from posscbsion by demmg his title to any share in the 
property or possession by receipt of rinl 

A Magistrate cannot under S determine the method by sshich the posses 
Sion of the parties is to be exercised or the agenia b\ winch the party in possession 
IS to collect the profits * 

The subject matter of dispute may be land vsith portions only of the posses 
Sion of which each of some of the partie* to the proceeding under S 145 
cerned The question has therefore been raised whether separate proceedings 
should not be taken in respect of each of these portions A Full Bench of the 
Calcutta High Court has held that it is impossible to lay down a general rule on 
this subject The jurisdiction of a Magistrate would depend upon the nature of 
the information receded by him upon which ho has tal en action, and this would 
not be affected by the fact that m the course of bis judicial inquiry, the claims of 
some of the parties are shown to relate to only portions of the entire area in 
question The Magistrate’s findings should howeser be directed to the possession 
of particular plots * 

A Magistrate cannot inst tute proceedings with regard to any land or such 
portion thereof as is outside hi« jurisdiction • 

///-'Parties coDcerned in such dispute 

It IS of the greatest ifnjiorlance that attention should be paid to this particular, 
as the expression the parties concerned m such dispute ’ has been interpreted 
to mean not only the parties actually in dispute but any one concerned in the 
S^.ibject matter of the dispute This has been carefully considered by a Full Bench 
of the Calcutta High Court* It was held that when he institutes proceedings 
under S 145 a Magistrate should endeasour to mal e part es to u all persons then 
claiming to be m possession of the property in dispute Parties interested in or 
claim ng only a right to such property are not entitled to be made parties to the 
proceeding and should not be so made So a person claiming as a re\ersioner a 
right to the property in dispute should not be made a party The intention of Sub 
section (3) IS to empower the Magistrate, after he has issued the order under Sub 
section (i) to the persons who from the information before him appear to be claim 
ing to be in pojsesiioii to bring In any other persons who from subsequent infor 
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rmtion it nn^ «(cni |m>p(.r to Ijcforr him Subscttion (3I also provides for 

the pubhntion of the order under (1) in i nnN|>K!uous place at or near the subject 
of di'-puie, pnbablv with the intinlion of j^irdinj' ij'imst collusive proceedings 
a« Well as Ic) give notu'e to inv *»n« intinMed who mi\. tliroiigli in oversight or 
otherwise nit ln\< rtnivitl i vuninmns m» as to hne an opjwrtunit) of coming 
in With Ills claim to jMissession mil ilso lo nutif) gencrill) to all persons in the 
Ivcahtv lint i procmlmg undi r S i-ia his been instiiiileii The general iharicter 
of the inquirv to deirmiini tlir tael of actual possession should however still 
remain Befon ih' inqiiirv Ins comntinced, the Magistrate on his own motion 

or on the ipplKatum of mv < n« iliiming lo Im tomerned in the dispute, that is, 

(laiming lo b< in (Missession m iv ill«r or add p irties to the proceeding The 
tirnis of siilivtxtun t^l in n frnng to ixrsons interested seem lo show that, 
up to this stag! of the proeetdings i>ers«>ns who are mentioned in the order under 
»ub s(>ction ii) 111 IV <-ome for the purpo*! of joining in the proceeding and bringing 
It to in end Rut aftir the ctimmencement of tlu inquir) no person claiming to 
be concemeel in tin disjntlt is entitUd to b< m id< 1 part) to the proceeding 

Tills judgment of tin I uH Beiuh «»f tin C iliuti i Higli C oiirl h is il*o declared 

I former judgment of 1 lull Bench under (In repciled (ode of ihSa to be obso 

hie In ih It < isi ic hid bean hold iliit 1 Migisiritc w is not competent to idd 
or substiiuti IS parties to a proieeding under S ’ persons who had not 
been hi made in the order in writing bv which tlao»e proecrdings had been initiated, 
and that if he w is silisriexl Ih it other |)iriirs should ittenJ is being concerned in 
the dispute the onlv eoursc open to a Migislritc is if he be empowered in that 
beh ilf and if he is suisfic'd (hit dinger of a brr ich of tin peace still exists to 
record a fnsh pruecenling fhere ire 01 mv retorted e ises evliieh depend on this 
case now deci ired lo b< obsohie lo eehith it is unncccssirv to refer in detail 
The result if these eises i« was |>oinud out in the order of reference to a lull 
Bench* would be to render S iq3 inoperaliee Tin rule hid down by tlic Cilcutta 
High Court m IV i lusc some del •> in starting the judicial inquir) because on the 
daj fixed for the commenioment of this inquin it m ly be found that persons other 
than these mentioned in the order in writing made under sub section (1) arc con* 
t'cmed in tlic dispute md should be ni ide jitrlies lo that inquiry but it should be 
borne m mind that if th Magisinte considers the ci«e one of emergency ” that 
i«, that meisurcs should be at once liken to prevent a probable breach of the 
peace Ik nnv uiich the subjtit of dispeiu pending liis decision” [Sub- 
section (q) rrovisu ] 

Lnless ill such persons be nude parties |o the proceedings in the order passed 
under siib sittion (i) the M igislratc s final onler in regard lo the actual jxisses 
«ion of some jicrson who mi) be a p irly to the jiroccodmgs under S 145 may 
iffeit jMssession rcallv with some other jicr-on who is no pirty, and although 
in order pissed in a proeceding te> whuh he w is no party may not in taw affect 
the rights of siith person it would put him to senoeis inconvenience and expense 
m defending fiis rights md prob ibly lauec further proceedings under S 145 io be 
instituted wliieli might have been avoided So where there, is a dispute within the 
terms of S 143 bet wee n two sets uf ten ints each cl uming lo hold lands as tenants 
of different landlords, k is not sufficient only to make tlie 1 mdlords parties lo a 
proceeding under S 143 I he lenints should alse» be made pirtics The land 
lords would in such 1 e ist cliim to liold aclu i! possession merely by proof of 
receipt of rent from the ten ini« and an order as between two contending land 
lords, would not affext the actual possession of the tenants* 

If a dispute for possession still exists likely to cause 1 breach of the peace, in 
which the ten ints are loncerncd it mav be necessary lo institute fresh proceed 
mgs to whuh tliev ire pirtics, but the former pruceeilings as between the parties 
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to them would still be binding is iIkiii Ilu\ would not be %oid for w int 

of jurisdiction * 

If, lioweecr the dispute is whillur the |H.fM>n» in letu il jxisscssion ^rc so 'is 
till ttnmts of A or B, iht disputinj* jurliis the knmts ncid not be nude parties 
since the rmttcr for dctcrmin ition b\ tht MnfjistriU between A md B would 
settle which of these two persons is m \ios«ts<!ion li\ proof of reiiipt of rent from 
such tenants A landlord tin pro\i his possession b\ proof ih it his lessee is in 
possession but it is dtsiribk that whin the I ind is so let, ill those eeincirned in 
an> dispute rcgirding jxissession which ma) iri<c sluiiild be made parties, that i' 
the landlord his firmirs ind Ihe ociup^inj* r)ots is the) irt dl in some degree 
loncerncd If llu dispute be between Imdlords i itli il liming jK>sstssion llirough 

the tenants ejiiup>ing lert iin lands jiossession « m be proicd b> CMdenct of the 
receipt of rent fir the dispute which must Ik. tonetrnmg 1 md or w ittr ' ma), 
under the definition of this <\j>rtssion gi\cn be rej, irding tlic receipt of rent 
Ibis mi) be proved b) receipt of rint from t Kssit if he is in receipt of rent frem 
the ueiup)ing ten ints ^ If huwivir ihi dispute |s betwe n t\ i sets al Imdlo'ds 
each cl liming possession through ■ difTerent set of tenants and the ten ints arc 
not m ide parties to the proetedint,s evidinee of jxissessitm of reeeipt (f rent would 

not prove it It would be neeessirv lo prove {xissessuin bv the teninls thcm«clves 

and us they ire cqu dl) concerned in the dispute thc) should iKo be made p irtie« * 

\ m m iger is not i pro|>er pirt> lo a prtK ceding under *? MS»* 

servants* for the possession asserted is the possession of their tniplovcrs who 
should be made partus though i nnn iger or serv inis ni i) be joined^ But if 
the proprietor of the proper!) in dispute be out of the jurisdiction of the High Court 
to which the M igistrate is subordinite be ma) in proceedings under S 14S 
represenetd b) his manager as a part) • The Allahabad High Court his held tint 
0 party claiming possession as i man iger lannot obtain in order under ^ t4a 
even IS agunst i person who under a compromise nude with thc partv entitled to 
jKissession declared that he should manage the proportv in dispute on behalf of 
th it part) * 

Thc making of i manager and n< t the zemmd ir a partv to jhe proceeding i* 
i mere irregularity or at most an error of law which does not affect the Magis 
trate's jurisdiction ** 

Parties claiming only portuns of ihe lands in dispute ire entitled to scjiarile 
findings regarding actual jiossessison under determm ition b) a Magistrate but 
It IS impossible to In down a generil rule how far sep irate proceedings should 
be hild in respect of each parcel of land As between remind ir landlords there 
would be no difficult), but to require the Magistrate to hold separate proceedings 
in respect of each plot of land claimed b) each of the raiyats would be to requifE 
him to undertike an almost impossible lisJ ’• 

If a receiver appointed b) the High Court be made a partv to proceedings 
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under 14s; the hi"* no jun-^liclion to proceed ngninst him without 

the sanction o{ thit Court ‘ But Mt now S 146(2) 

( OVt\lt\r4MV\T «H PROCtflllM S 

If tin ciM iv «inick off ihit IS lo s^\ thindoneii bccmise the ptrties have 
settlrtl their di'piite which r lu-itl prtvnnlinds under *' 145 to be taken, it cannot 
be renew eil if the dispute at»ain irises Ihe Mi«is|rttc must record an order 
in wntin,! stalinfj tint hi is sitisflrd on cert iin spcxified information that a 
dispute likelv to cauvo a hri ich of lh« p< ace concernin}* certain land Ac " 

\ District <r SuMivi'ionaJ MiRistriie is comitetent lo trmsfer to an) Magis- 
trate subordinate to him i case iind<r S 143 for it is an inquir) (S 4 (k}|, 
and thus it is within llie terms of s ly* (1) v But it has been held that such 
a case cannot be transferred b\ 1 M igi-lrate of the first cl iss empowered to act 
under S 145, because, ilthough he maj be also empowered under S 192 (2) to 
transfer cases, bo i m transfer tlum onK lo another Magistrate competent to 
trv the iceused or commit him for Inal md this would not inilude m inquir) 
under S 14^* Thf Migisirite to whom i tase under ^ 143 is irinsferrcd 

should be one competent to hold the inquir) that is, a Magistrate of the first 
class' Therf was some ilifference of opinion is lo whether proceedings under 
^ 145 are a c-\«e whu-h «an under S ^26 be tnnsferred to another Court b) a 
High Court The doubt ha» been sejtletl b\ the amendment of S 56* 

It has been held that a proceeding under S 143 u a criminal ca«c, and the 
Magistrate has power to transfer it under Ss lyj and 528 of the Code Iven if 
there was an) illegalit) in smh transfer, it w is cured b) S 529 of the Code* 

If the Magistrate finds that the case is one of emergenev, he can at any 
time during the proceedings attach the subject of dispute until liis final order 
shall have been passed (Sub section 4 prov 11) 

SiRVICl or nil ORDIIt 

\ enpv of the onlor undir Subseiiion (1) must be served as a summons, (See 
^s 68 74) upon such person < r persons as i|»e Magistrate ma) direct This 
would ordin iril) be on the i ames to the dispute specified in tlic order under Sub- 
section (1) ^t hast one cop) must also he published b) being affixed to some 
conspicuous place it or near the subject of dispute The object of this is to 
give suih notice as ma) cn ibh other jiersons concerned m ilie dispute lo appear 
If an) such person does appear at the first bearing the Magistrate may add or 
substitute him as a part) \n omission to publish the order on or near the 
subject of dispute docs not mike pnireedings subsequent!) held void for want of 
jurisdiction Such service is director) not mandatory ' The direction as to publi 
cation nHtes to a nnfter of procedure md not jurisdiction, and omission to 
romplv with it is onl) an irregtilnnlv , and so where the parlies dul> appeared 
and none suggested that mvone bad been prejudKcd b) Ihe omission the High 
( ourt dill not interfere* But where i Magistrate having drawn up a proceeding 
under S 145 m the presence of the parties, did not hive notices served or pub- 
hshed and neither of the parlies filed written statemints and the MagiNtrale 
after heanng one witness declared one part) to bo in possession, the proetWings 
were held to be so irregular is in juslifv the interference of the High Court* 
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If all the pnrtio« do not apix'ir Mnice on an abs«nt jnrlj should be 
before fiirllior proceedings are tal en ex parte It would probnhl> be preferable to 
order fresh service in order to prevent an objection on account of non*service 
being raised fur, if established il would viUiie ill proceedings taken ex parte m 
th< absenic of such parts In thi ibsenrc of one of the ronUnding parties, the 
M igistrate is not coitipetenl sumnnril) to piss i find order in favour of the 
p irl> wh> IS present * He is bound to tile evidence ind Jo be satisfied in regard 
to the actu il possession of ihat part) before lie cm pass sueii an ordci iX parte 
But where jhc idmission of the plead r on one side compli trlv gives up his case, 
the Magistrate need mil ntoril inv evidince' 

Cot RSC OF lllF isctlRt 

Anj person ag iinsi whom proieeiUngs ar< instituted under Chapter \n naa> 
offer himself as i wUntss, — S J-fO ” 

The parties should on or before the div fivtd for bearing put in their 
vvriticn statements of their respeiiive claims is respects tlie f ict of actui' poshes 
Sion of the subject of di»pul> It not unfrequcntl) happens th it one of the 
parties makes some e\cuse for m adjournment for the purpose of taking advan 
nge of the written stitement put in bj bi> id»ersir>, in order Jo shape his own 
written statement so as to meet it If an idjournmcnt be granted the Mag>' 

trate should if so required return m) written statement put in bj one of the 
pirties, and direct him to present it again on the new da> fixed for hearing 

On the day fixed for hearing th» Magistntc i« competent to add or substitute 
parties who are shown to be concerned m the dispute or interested in the proceed 
mgs He cannot do so afterwards \n omission to add parties who may be 
afterwards shown to be nccessir) docs not render the proceedings void for want 
of jurisdiction * 

A proper interval should be allowed before the inquirj commences but when 
It has commenced, the Magistrate should entkavour to hold it de die m diem so 
as to complete it without delay He should bear in mmtl that from its nature 
such t vase should be dealt with speedily and summarilv His order i* only an 
ad interim order and this interfenncc is permissible onlv to prevent a breach 
of cite peace by temjKirinly settling md thus removing the cause of dispute 
The parlies should therefore rome willi their evidence or apply before the day 
of hearing for professes for the attendance <f any witnesses, whom they may r 
quire If the parties cannot produce iheir witnesses, the Magistrate should accede 
to an application for process to comjvel their attendance * A Magistrate ha® ao 
power to postpone sine die a proceeding under this section on Jhe ground that 
the land or estate is under settlement by the revenue authorities ' 

Cinifer ■9u6 secfion (^f as nmendierf tAe Ifagistrafe is required" to receive aiV 
such evidence as may be produced * bv the parties that js to say he must 
examine all witnesses who arc in attendance Under Subsection (9), which is 
new, the parlies may apply for a summons and the Magistrate has discretion to 
issue It or not The rulings which bad laid down the principles which should 
guide a Magistrate in this matter will still for the most part be applicable 

Mthough It mav be discretional with the Magistrate to issue summonses 
for the attendance of witnesses cited by a ptety stdl when such an application is 
made in proper time the Magistrate should not arbitrarily refuse his assistance 
He cannot refuse an application for summonses simply because a large number 
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<>f I", mcntionixl tl'cmn ' Ihc lcnn< of ilic I""' not ni(‘''n thnt the 

pnnics sh lulcj pn^fucc their own rEidcim. or 'i!»«oKe the Mngi«tnle from the 
dut\ of as«i<tinR them tn olil-nning Iho ittendmco of rmternl witnesses, when 
It In Nhinn ih-it their ^l^fnll^nct < innnt Ik* otherwiNO obtTined To improperl} 
rrfu«e Nurh *« procT't is to iri willHnit liiri«diction 

Hilt n l)i\iNion n<nrh of the ( ihultT High Court ln« held tint, m proceed- 
m^N under S the pirtn' rinnot clmm « nniicr of right, the assistance 

ff the Court in proiluring their ttitneNNC-* The >!agiNtrate i« not hound to assist 
them in pnvlunng thiir exidenM * 

tin exuknci should In reronleil in itiordancc with S jaf*, tint is, is m a 
"irnnt.< iNi litlnr of the parliis, ur 'ms third pirt> tnleresled ' in the pro- 
reeding mas show that no dispuje regarding the land Ac . Iikel) to cause a 
breach of the jn ire, rxi-ts* or his existed that i», lint the police report or other 
information on whith the Magistr-sle has acted is not reliable, or that the alleged 
dispute IS collusiso ind mt fco«.} fide If that be established the Magistrate can 
canci 1 hiN order th it is, he nn discharge the in<]uir} 

Parlies who though not dcluall) insolsod in the dispute, claim to be in 
possession of the | md' which air the subject of the proicedings, should he 
alfiwed to gisi esijence in supfHsrt of ilicr claim* 

If without re isonablc ciuse ont of the parlies should neglect to put m his 
"ritten stitemint, the Vlagi'trale cannot «ummaril) pass an order in favour of 
the other pirtv Mi cannot do ssiihoiit taking esidenre which satisfies him of 
the possesswm of ih M p'vrv) * 

Before a MagiNtriie can proceed erpor/e, he mu«t hasc csidence of tlie 
service of the notice on the absent party * 

Uhen there art several cases all depending on the sime evidence and arising 
out of the same circumsi ince>, the Migistrate ma) tale the evidence in one 
case Ts a test c jse and treat that exidencc as evidence in the others, but he 
can do 'o onlj with the consent of the parties ind after telling them what he 
proposes tu do h ich part> wovvld have the right to cross-examine jhc witnesses 
and to produce is witnesses vvijomsoever he may wish to have (sanimecJ on his 
own behalf It Would be i waste if time to have the same evidence taken ogam 
and agiin 

The is.iu for diiirmimtiin i< actual posscsiioii of the land, Ac in dispute 
on till d It. <11 whuli tli erderof ihf Magistrm undei 'lub section (i) instituting 
proieeding- w is mjcle 

It In howestr vojTVprtem to the Magistrate in his final order lo find the 
I>ONNeNNion of oni of tli< pirlies it some earlier date within two months of the 
datf of till iiidir un<l<r Syb Mrtion (i) if it ippian, to him on the evidenic given 
Ihu suili p nv h IN |«<i» forcibly and Wnngfullj dispossessed on tint dale 
(Sub nc* tiofi (/) Provis7j The law did not however, provide that the Magistrate 
shall iri Nuih i t ISC order possession to be restored The Magistrate by his fiml 
< rdcr -hill declare suili party to be entitled to possession of the property jn 
dispute until evicted therefrom in due course <if law mtl at the same time forbid 
ill disturbanci until such eviction So that if the unsuccessful parlv offer- opposi 
tion to tin entrv of the party in whose favour the order has been passed, he might 
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probabl) be proccciitcil for disobedience of the Hwfiil order of the Magistrate 
S ^22 enables a Magistrate to restore possession of immoveable property to one 
who has been forcibly dispossessed of the same, but that can be ordered only after 
a comiclion of an offence attended bj criminal force by which dispossession has 
been caused A person who has been forcibly dispossessed of immoveable pro- 
part} would complain to ihc Migixtritt of the offinie so tommitled ind on 

proof of his complaint he should obtain an order under S 522 He has also 

another remed} b} summar) suit undir the ^pcrifii. Relief Art (I of 1*^77) h 9 
in which no question of title can be raised and the decree is not open to appeal 
nr review of judgment But such a suit must be brought within sia months 
from the date of the alleged illegal dispossession See Act I\ of 1908, Sch I. 
Art 3 Or a regul ir Miit cm bt bnight for ritovery of jxisscssion, 111 winch 
case tliL period of Imitation is thrci }eirs (\ct l\ of looS Sch 1 , Art 47I But 
the defect in the law whi h did not pnvide for ummary restoration ti pc<«e 
Sion of the pirson treated as being in jxissesNion under Subsection priviso i 
has been remedied hv the amendment «f Subsettion (b) 

\ Magistrate can depute am Magistrate subordinate to him to mal e a local 

inquiry, and in that case he should furnish such Magistrate with such written 

instnutions as ma} be neccssar} for his guidance I he rcjxirt of such local m 
quiry ma) bo read as evidence in the case The inquiry should be 

restricted to some features of the propert) m dispute It should not be 

directed to an) matter which can be proved before the Magistrate who is 

holding the proceedings under S 145 * for m that case an order for local inqii ry 

by another Magistrate who may be competent himself to deal with the case, 
would practically result in the decision of the case on evidence, not taken by 
him but by a Magistrate not competent to deal with the ca«e, and on the 
opinion expressed by that hfagistrate When a local inquiry has been held and 
report made it becomes a part of the proceedings under S 145, and the party 
affected b) it is entitled to be made acquainted with the result rtf such inquiiy, 
and to have an opportunitv of rebutting the report if he desires to do so* 

There must be some evidence from which the Magistrate ma> reasonably 
and fairly draw conclusions of fact before he can pass an order in favour of 
either of the part os ’ He cannot proceed merely on the result of his personal 
inspection of the land m dispute* If the Magistrate cannot on the evidence 
before him find that either of the parties was in possession as above stated, or 
if he fnds that neither was in possession he can attach the property pending the 
determination of the rights of the parlies b) a competent Court (S 146) 

Where the lands actually in dispute are Found to be onl) a port on of those 
to which the proceedings relate and the) can be distinguished the Magistrate is 
competent to limit his order to declaring the possession of one of the parties to 
those lands onl), or he can deal with them by an order under S 146 attaching 
them or he ma) declare the possession of a part of the lands in dispute to be 
with one of the parties and under S 146 attach the remaining lands * 

The question has arisen whether on the application of the parties the Mag s 
trale is competent to refer the matter in dispute to an arbitrator appointed by 
them Where a Magistrate had so proceeded, and had vacated office before pass 
mg a final Order in the case and his successor m office refused to act on the 
report of the arbitrator as it was m his opinion inadmissiBle in evidence, the 
High Court on revision set aside his order and directed him to take it Into con 


I In re Baikant Kumar 3 Cal L R 134 

* Mir Dhunoo v Brown 2i \\ R Cr 25 

* Mad H Ct Pro May 13 1869 4 Mad H C R XI U Weir 7-0 

‘ Anandee Kor i Ranee ISonaet Koer oW R Cr 64 pi Kali Chandra Shah 7 
BLR (s c)i6W R Cr 13 Kittyannnd Ro\ 1 1 aresh Xath I L R 3 * 

Cal 771 (s c) 9 Cal \V N 621 

* Sadar Ali v Abdul Karim 5 Cal W N 710 

* S ms I Johnny Lai 5 Cal W X 563 



CH*r \1I 
bcc 145 


DISPUTES AS TO IMMOVEABLli PROPERTY. 


175 


'iJtralion ‘ '»ul».-(xtnin 14* rrquiro the Migi^tnic to retcixe any e\i- 

dcnci {inxIiiciJ b\ the jnriitN u> ronsiiltr «u«.h evidence, to tnke «ucli cMdtncc 
T* he con'idef' nect«'tr\ ind t( |>i to dccijc llit n linl possession of one 

of the pirlKs in di'putc It iK*e« not i|>p ircnth contempi itc Ih it he should 
rtftr th( nnttir tn di'puli it ^rbiintion ind deil with the case before liim 
on the rt|X)ri *0 nnd< If thi pirlie" express * wish to settle the dispute 
btlwitfi tlitm hi irbitr itiun th* pn per course seems to be to sli> his pro 
feedings on ilu ground tbu thirc was no longer anj dispute likely to cause 
T bre-ich of the pe ue ' 

hen ont of ihi ptrtns to « prmceding undtr S 145 had instituted a suit 
f >r jxj»-es<ion tif tin I ind' tn dispute the Mngistratc wn< Without jurisdiction 
I' pos«e<:»i, n if ilu othtr w «s tdmiiled Ht should ritliir tike security from 
the per-on lui of |>o' t'sim to ktip the ptatt * 

The duti of i Migistrin m pissing in order undir S 143 i» to maintain 
tilt trder of in\ lumjieKnt (.ourt whiih m i\ Inte determined the right of 
iithtr of iht p irli » is iguinst the other If the Magistrate finds that an 
< rder of I comjietent CimI Court his gmn ms of tht lands in dispute to one 
of the pirties he should m nnt un thnt |>arty in possi^sion * If he finds that 
the I ind is otlur I ind he slioiild determine whith of the parties 1$ jn actual 
;>uss(ss))/7 Till objut f iht l«w to jinvrnt • breach of tJie peace by 
retaining in (Wsis.ion (In pard ilreadt tht re until such time is the CimI 
Court r m pronounii on conflKimg Oainis of right \\hen the Civil Court has 
onti p-isstd I decree the fight is between the litigants is decided and there 
i» no more pi ice for i sommir' order which proceeds not upon title but upon 
jwsstssion If the 1 iw were otherwise it would be worth no ones while to 
go to tin. trouble ind expense of proving title in a regular suit for the effect 
of a detni might bt to i grint extent nullified by parlies getting into some 
kind if possession ind ttun demanding to be retained until i second suit is 
brought ind d cidod * 

In ont cast tht High Court his gone >0 far as to liold that where tltere 
his bten a dtcrtt of i Citil Court guing possession of the land in dispute 
to one of the parties the M i^istraic should gi\t tffett to it, notwithstanding 
that another pirty to the proteiding under ** 14^ was no partj to the decree’ 
n«t (lie dftiet must be recent If it is not so, the other party shoufd not be 
shut out from gwing esidcnce to pro\c his possession It cannot after a con- 
sidtnble lapse of time bt coitclusi\cIy presumed merely on the decree that 
possession undsr 11 has not beto disturind • 

I he question of possession in a proceeding under S 145 has to be deter 
niintd wiili rtfinnit to i specified point of time upon this question, every 
(irevious deem of i Civil Court or order of a Cnmiml Court is not necessarily 
itinclusne tht cviiltntnrv value to b< attached to such a document must depend 
upon the eircumst inces of nch particular case* 

If the defeated judgment dtbtor persists in resisting possession and is thus 
defving the authoritv of the Civil Court he should be Jold that he is a 
trcspissir ind hi should if necessarv be bound over to keep the peace,"* 
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ind It hjs bicn so licit! whire one of the pirtiis liud been declared to 
bt in possession undtr tlu Bengnl I ind Rcj,istrUion \ct 1876' \\liire posses- 
sion his been deihnd bj i lompcttnt Court it i period not too remote from 
ih( prutecdings tikcn under S 1^5 u is |hc diit) of thi M igistrate to muntain 
tbit order !f the pirtits 'in it i inincc is to the lonstruction nfid elTect of 
T decret of 1 Civil Court it is (umpclcnt to the M igistnlc to construe the 
decree for the piiriK)?i of deciding on Iht ocidente the ficl of possession* I’ro- 
ceedings under S 14a shuiild be tikin onij when then is 1 lotil fide dispute, 
the title to hold p s cssion bung uneertim ind there is in ipprthcnded breach 
of the peiee in lunsiqucnec If ihi tillt is eertnin the Mjgistrite should bind 
over the nggnss r to I ecp the jk itc Hoh fir anj prucetdings or order of a 
competent Court was binding betwren the pirties in dispute before the Magis 
trate would di|)cnd uiwn wluthtr ihi\ wen both pifliis to the former proceed 
mgs iitlier iiersonall) or through iheir predecessors in title 

Ihe dispute is often bt tween some per on el inning 1 right to possession 
under m onler or title bt lined from a Cieil Court and some person resisting 
his ttempt to obt iin pisstssion who is sometimes the judgment-debtor, or a 
pirtv 10 those proeeidings or r third jierson Flic proper toiirsc for such 
pirtiis IS to ippl) to the Civil Court to settle the matter in dispute as the Code 
of Civil I’roeedurc provides for ea»es m which a decne holder or purchaser at 
in execution sale is opposed when atiimpting through m officer of tlie Civil 
Court to obt un possession the parts who«e right lo possession is bi«eU on «ome 
title e beamed through the Civil Court should appl^ to that Court for redress 
ind m order so obluncd would be given projier iffeit to bs the ^I igistralc m 
proceedings taken under S 145 e>r it might hive the effect of superseding in' 
fresh order pissed b> the Nlagistraie which is onlj of temporaf> operation So 
where pessession giwn bv in oiTieer of the Civil Court in exiciiton of i dwrcc 
was opposed bj the judgment debtor on the ground that he held the land as 
scbtiil under » diflercm title the Migistrates order in his favour was set asiele, 
the judgment debtor being referred to the Civil Court which was competent to 
determine the title set uji ‘ Simihrl) where the judgment deblors claimed to re 
mam on the lands of which possession had been given to the decree holders on the 
ground that tho) were tenants having rights of oceupanc) and obtained an order 
of llie Magistrate under S 145 it was set aside on the ground that as that title 
had never been raistd in the Civil Court possession under the decree •hould be 
miintotned-* But 1 pureli iser at i sile held in execution of a decree is not so 
cntitlcel to be declared to be in possession if he is oppo-ed b> a third part> claiining 
to be in possession His remeilj is in the Civil Court * 

111 cffeit of a Butwara is simply to give jiossession of jiarticular lands to pro 
pnclors IS imongst themselves not to ou«l tenants in possession and therefore 
It c innot be binding as ig inst the ten nts n J roctedings under S 145^ 

When however 1 Magistrate found that an order of his predccesvor passed 
tin Ur S 143 two jears previoiish had not been complied with he was not com 
potent to inforer it He ought rather to have mami uned the possession which 
he found even if it were inconsistent with that order for the part) who had 
obt lined it had never complained that his possession had been threatened or dis 
turfaed nor asl ed to be mamt uned in possession * 
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The \hRi»trtte cnnnol clecKlc -i miner under S 145 on cudcncc of title, > 
for Sub-«ection (4) Jet hr*' thit the MigiMrile «hnll without reference to the 
merits of in\ chim of in' of the pirlics lo a rtglil to (>ossess tlic subject of dis- 
pute. decide which of the pirties w is tt Ihc dite of the order m ictuil posses- 
sion, ind the written <titimenis of the pirlics, is well is their cxidence, should 
be directcrl to their rcsiiecti'e <ljiin« is regirds the f ict of ictiial possession 
of the subject nnitcr nf disjuife Ifut the Migistritc ni i> use e\idercc of title 
mere!' to guide md iss|,.t liis mind in coming lo i decision of the question of 
possession I 'idcnte <f titk if liken ni i) supplement direct evidence of posses 
sion but It nnnot stmding itone be proof of possession If there is substantial 
evidence of jiossmsion or 1 lonflitt of evidence on lint point, 1 Magistrate is 
justified in looking it evidence of title in combmition with evidence of possession * 

Sub section (j) 

b nder this one of the pirlies to the proceedings or i stranger wlio miy be 
affected b) them * will be able to show thit no such dispute, is is set forth in the 
order of the Migistnte under sub section (i), evists or has evisted, and that there- 
fore his interference is unnecessirj or without jurisdiction The dispute miy not 
exist because there mav have been i setthment of such dispute between the parties, 
or It maj not have existed cither in such manner is to ciu»c anv reasonable ap 
prehension of a breich of the jjeKC or in respect of the particulir property speci- 
fied An objection -o taken will in f cl be to dispute the truth or the correctness 
of the inform ition on which tin 'ligtsirue has proceeded Such in objection miy 
be made by a pfrsen who is no party 10 the proceedings under S 145 but who 
IS interested in the m itter under determination Such person may be one in 
possession of the land « nd < be m dispute md he may thus show that the dispute 
alleged to exist between th parties i«, the proceedings under S 145, is fraudulent 
and collusive and merely in ittempt to mlcrhrc with his possession and lo put 
him to inconvenience md expense m consequence >f m idverse order behind Ins 
back in the Magi-tntf s Court which h< his oihirwisc no meins of contesting 
llie Magistrate shculd in his order under subsection (i) instituting proceedings, 
make pirties all those whi are interested in the dispute that is all persons whd 
cl iim a right to tin propi rtv m dispute iltough they may not bi involved in tin* 
dispute likely to lause 1 breach of the |>eace, and although he may have omitted 
such a person is for inst tnce, one interested therein he can add or substi- 
tute such parties who hive not been made parlies lo Ihe proceeding instituted 
under S 145 (1) it tlic commencement of the inquiry lint is when the matter 
comes before him under sub section (4) but not at 1 later stage in the proceedings * 
Sub section (5! seems to hive been enacted so is to enable all parlies “ inter- 
ested ’, whether thev have been made parlies to the proceedings or not, to con- 
test the inform ilion on which Ibe Migtstnle has ictrd that there is a dispute 
111 elv to cause a breach of the peace for the I tw dots not mike it incumbent 
on a Magistrate, as m a ca«c regarding security to keep the peace (S 117) to in- 
quire, in the presence of the parties concerned into the trutli of Ihe inforniation 
on which he his proceeded It only requires that the Magistrate should be " satis 
Pud from I police report or other information in this respect The burden of 
proving that such information is not true seems rather to be thrown on the party 
disputing It under this sub-<cctton for it declares that, subject to a cancellaiion 
of hi« order in consequence of such an objection being established the order of 
the 'lagistratc under sub section (1) shall be final 

Piriies who though not aciuillv involved in the dispute claim to be in |>os»is- 


' Pravae Mahlon t Cobind llihton 1 1 R 42 Cal 60' (s c ) o Cal M N 86* 
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ind It lia' been so licld where one of the pirlics had Ixtn declared U 
be in ^)OssCS':lon undir the Bcng >1 Lind Rcgistrilion Act, \\here pos«cs^ 

Sion Ins been diLlind b) i tompiunt Court H i period nut too remote {roir 
the proceedings taken under S 143 it is the dots ol the M igisirate to nTwiMair 
that order If the partus ire u \iriinii is to the construction md effect 0 
I decree of i <i\if Court it is cumpetent to tlu Makistritc to construe the 
decree for the puriw-c of deciding on the ceidenit llie fiet eif possession* Pro 
eeedings under S 1^3 should be liken onlj whin there is n boini /idr dispute 
the tale to hold possession bung uniirtiin ind there is in ippnhcndcd bread 
of the peice in lonseejuente If the title is certain the Migntrite should bme 
e\er the aggressor to keep the pi ice How fir an) proecedings or order oft 
eompetont Court w is binding bflwien ilie parties in dispute before the Mogis^ 
tratc Would depend upon esluthir lhe> were both pirtits to the former proceed 
mgs either personall) or through thoir predecessors in title 

Ibe dispute is often between some person el iimmg a right to jKissOssiot 
under in order or tit/e obt lined from a C leil Court, and some )vtr«on resistmf 
his aiempc to < bt iin pKsession, who is sonictinus the judgment-debtor, or 
pirtj to tfwst priKiedmgs or t third jnrson llic profit r course fur sucl 
parties is to ippl) tei the Civil Court to settle the matter in dispute, is the Cod 
of CjvjI J’roeeelure provides for e iscs in which 1 deem holder or purchaser i 
in e\erution sale is opjioscel when attempting through in officer of Ihe CiM 
Court to obtain pi 'session the pertv who'C right to possession is bi«td on «omi 
title obtained through the Civil Court should vpplj to that Court for redress 
iind m order so .btnnrd would be given pro|Kr c ITcct to bv the Migistnte ir 
proceedings taken under S 14, or it might h.ve the effcit of superseding an 
fresh order pissed b> the Migisirite nhieh is onl) of lemporar> operation Sv 
where possession given bv m ollicer of the Civil Court m evecution of a di'trei 
was opposed by the jucigmentxlebtor on the ground that lu held the land a 
jcbail under 1 di/Terent title tlx Magistrates order in his favour was set aswiv 
the judgment debtor being referred to the Civil Court which was competent h 
determine the title set yji « Siniihrl) where the judgment debtors claimed to re 
mam on the lands of which possession had been given to the decree holders, on th 
ground that tlu> were icnmts having rights of occupanej, ind obtained an onJei 
of the Magi'true under S 14^, it wa^ set aside on the ground that, as that tith 
had nt^^r bcin nised in the Civil Court, possession under the decree should b< 
maintained * But a purchaser at a s ile held in execution of a decree is not » 
entitled to bn declared to be m possession if he is opposed by a third party claimmf 
to be in possession His remedy is in the Civil Court » 

The effect of i Butwara is simply to give possessii n of pirticular lands to pro- 
prietors IS amongst themselves, not l« oust tenants in possession and thercfori 
It cannot be binding as against the ten ints m jrocecdings under 

Mh n however i Magistrate found that an order of his predecessor passci 
under S 14^ two years pnviousty had not been complied with he was not com 
petint to cnforie it He ought rather to have maintained the possession whici 
he found evin ;/ it were inconsistent with that order, for the party vvho hae 
" j^d It bad never complained that hi' possession hid been threatened or dis 
turbed nor asked to be maintained in possession • 


‘ Gobind Chunder Mojtrae Adbool Sajad I L R 6 Cal 835 (s c)8CaI b B 
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The cinnot tiocide i miller under S 143 on oidcncc of tillc,* 

lor SijI»-«ecfxon (^) detfirrs fhif ihe ^Iit'i'frile *hiH niihout reference to ihe 
merits of nn\ chim of in> of th'“ p>rlie> It a rn;lil lo pissess the subject of dis- 
pute. decide which of the pirties w 1- it the djie of the order in ictuil posses- 
sion, ind the wnttin stitimcnt» of tin pirtics wtll is their c\idencc, should 

be directed to their rcsix-ctive 1 1 unis is reRirds the f ict of icfuai possession 
of the subject nniti r of di'pule But the Migi'lntc ma\ use exidcncc of title 
merch to guide ind is-i-t his mind in turning to 1 decision of the question of 
possession txideme of title if t iken mix suppUment direct evidence of posses- 
sion but It cinnot standing ilone bs proof of pos-cssjon If there is substintul 
evidence of im-scs-mn or i lonHul of evidence «n tint point, 1 Magistrate is 
justified in loo! mg it evidentt of title in combination with evidence of possession * 

Sub eectiOD (j) 

bnder this one of the pirtics to the proceedings or i stranger who may be 
a^ected bj them ® will be able to 'bow thit no su»h dispute is is set forth in the 
order of the Migistrate under sub section <i) t\ists or has existed and that there- 
fore his interference is unnecp'siry or vvuhout jurisdiction The dispute may not 
exist because tivero miv hive been 1 settlement of 'uch dispute between the parties, 
or n ma} not liave existed either in 'Uch m inner is to c luse any reasonable ap 
prehension of i brcich of the jieue or in rc'pect of the partituhr property speci- 
fied An objection 'o taken v'lll m fut be to di»pute the truth or the correctness 
of the mformuiion on which the 'ligisimc has proceeded Suih m objection iniy 
be made b> j person who i» no pirtj to the proceeding* under S 145 but who 
IS ‘ interested in the m itter under determination Such person m i> be one in 
possession of the 1 ind « ltd to be in dispute and h< may thus sliow that the dispute 
alleged to exist between th parties to the proceedings under ^ 145 •* fraudulent 
and collusive ind merely m ittenipt to inicrfire with his possession and to put 
him to im-onvcnienre md expense in con'cquince of m adverse order behind his 
hack in the Magi*trito< ( oort whidi he lu» oilicrwi'C no meins of contesting 
The Magistrate should in Ins order under sub section (i) instituting proceedings, 
make pinics all those vvh> arc interested in the dispute, that is, all persons whd 
el urn 1 right to the property in dispute tliough they may not be involved in thd 
di*|>otc iikclv to cause i breach of the peace, and although ho may have omitted 
such a person as for instance, one *• interested ” therein he can add or substi- 
tuto such parties who have not been made jiarties to the proceeding instituted 
under S 145 (i), at the commencement of the inquiry, tint is, when the matter 
comes before him under sub scvtion (4), but not at 1 later stage in the proceedings * 
Sub section (5) seems to hue been enacted so as to enable all parties “ inter- 
ested ”, whether thev Invc been made parties to the proceedings or not, to con 
test the information on whiih the Migistnte has acted, that there is a dispute 
likely to cau*e a breaih of the pmc. for the I iw does not make it incumbent 
on a Magistrate, as in a ca<c regarding security to keep the peace 117) to in- 
quire, in the presence of llic parties ronrerned into the truth of the information 
on which ho his priKeeded It onh requires that the Magistrate should be ” saji*- 
fied from a jxilitt report or other information ’ in this respect The burden of 
proving lint such information is not true seems rather to be thrown on the party 
disputing it under this sub section, for it declares tint subject to a cancellation 
of his order in consequence of such an objection being established, the order of 
the Magistrate under sub section (1) shall be final 

Pirlies who though nut acluallv imohed in the dispute cl 11m to be in po*se<- 
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Sion ol the Hnds %\hich Tre the subject of the proceedings ••hoiild be ^lIo^ve'J 
to gi\e CMdtnce m supixjrt of their cl urn * 

Date of poeseesion to be foaod and made ground of the 
Magistrates 0nal order 

Ordin ml) the is«.ue for detcrmin it n i*. iitud jh "»<ies<iion on the date of tic 
M igisinte s order under «ub ‘•ettion (i) tiling iclion m the imttcr lti ho'' 
c\er somitimcs liippins that after the mfomiatidn Ins been gi\cn on which the 
Magistrate has proceeded and before he cvertisi*. jurisdiction under S i-} 5 » 
the dispute one of the pirtiis -.itcccds in forcibly and wrongfully ousting the 
other part) or it ni i) be th it tlic probable breach of the peace reported to the 
Magistrate by the Police is the result of i wrongful or forcible dispossession by 
one of the parlies U therefore the Magistrates order was slnctl) limited to 
jX)»ses»ton on the date of lus. unlir subsequently passed it would maintain P®* 
session forcibly and wrongfully icquired This difilculty has been felt by the 

Courts as scicr I reportid c iscs show nd it is to procide against this tliat 

the 1 iw now permits i Migistritt to find ictu il iwsscssiun within the terms of 
S 143 lo be within two m mihs b«f«rc the date of his order under sub-scction 

(i) if it ippe irs th it within tint period oni of the parties Ins been forcibly and 

wrongfully disposscsscal Still is has been obsened in a prcMOU* pof 

tion of this note the la'v did not originally pro'idc that such per«on 
shall be ousted The course whicli the law pro'ided before the amendment of 
S 14S m the present Code and which still exists gucs a remedy for such a 
cise vt prosecution of such a person for the offence resulting in the forcible 
and wrongful possession and after Ins comiclion if it is found that such dis- 
possession has been attended by crimin il force the Magistrate can under S 5 *^ 
order the person so ousted to be restored lo possession Act IV of 1840, S 

expressly gaxc a Magistritc power to pass such m order in a summary pro- 
ceeding such as that now under S 145 of this Code, but the Legislature, 
in i860 and subsequent!', thought proper to prcaenl such action on tlie part of 
a Magistrate except under S ifter a conviction lea'ing it open to an og 
grieved party to appe il to the Criminal Court bv complaint of on offence or to 
the Ci'il Court by i summary «uit under the Specific Relief Act, (1 of 1877) 
S 9 which re-enacied the law expressed in similar terms in Act \!V of i 859 i 
S IS But the more recent imcndment of subsection (6) provides an easier and 
more speedy remedy for the Magistrate is now empowered to restore to posses 
Sion the party wlio has been forciblv and VMxmgfuIIy dispossessed within two 
months preceding his order under sub Mxrtion (1) and v\hom he treats as being 
in possession under sub section (4) proviso 1 

Tb/i 'wiftc o/. "x ^ CwAt a 

possessory suit under Act I of 18^7, S y or, in Bombay, under Bom Act II of 
1906, S 5 to obtain pos ession on the ground that the possession so declared 
has been acquired otherwise than m due course of 1 iw ’ 

The order passed should bo that a certain person is entitled to retain pos«cs 
Sion until evicted in due course of law Consequently a Magistrate cannot direct 
that certain ryots be retained in possession onlv until their crops have been 
rtaped By such an order he would terminate a possession winch he is bound 
to maintain until eviction as a result of other proceedings before a duly constiW 
ted tribunal ’ 

When a Magistrate has cancelled proceed ngs under this section, he cannot 
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imkc nn ordor Tl!o\\injJ ono of iho p•l^tK^ to rcip the crops to the exclusion of 
the other • 

\ MngHtratc issued an oriltr under ** 144 forbidding any collectioiT of rent 

in certain propcrt\ and twu rnonths liter on cxpintion of the operation of that 
order, he took proceedings under S 14^ The parties consequently were unable 
to gi\e CMdencc of po">c«Mon at the dale of the order under S 145 (1), or while 
the order under S 144 was m force is by reason of tint order they could not 
exercise am rights of possession It ms therefore held, on ciidence of posses 
Sion befi re the order under 144 that the possession continued during that 
order and up u the d iP- of taking pnretdmgs by the order under S 145(1)* 

Subsection (d) 

The terms of this ^iib-secinn must be carefidly considered in connection wi'h 
an ofder passed by a Magistrilt in the discretion gi\on by Subsection (4) Pio- 
'ISO I lint IS 10 s i\ uhen he f nds thil there Ins been a forcible and wrongful 
dispossession within two months before the date of his taking proceedings under 
section 143 Sub-section (6) rontemplates the right of the party so disturbed to 
re-enter into [wssession the Magistrate can declare that such party is entitled 
to possession and forbid all disturbance of «uch possession , and by reason of the 
recent amendment made in this sectiun he can restore possession to the person 
di possessed 

Sub-seotioD (7) 

This IS intended to enable a Magistrate to settle a dispute which imy require 
adjudication so tint the death of one of the parties to it shall not terminate his 
proceedings which m most cases would haie to be renewed in consequence of the 
Opposition of the legal representative or heir of the deceased party, for sucH 
person will be equally interested in maintaining possession of property which 
in that capicity he may claim Htihcrio no provision was expressly made for 
deilng with such a niatter The Magistrate on receiving information of the 
death of one ol the parties should abstain for a reasonable lime from proceeding 
further in the inquiry before him, so »s to give an opportunity to some person 
cl iming to act on behalf of the estate of the deceaswl party to apply for leave 
to appear * or if the ’'tagistraie has information on this subject, he should 
give notice of the proceedings before him, so as to enable an application to this 
elTcct to be made 

By Sub section (7) as nova amended the Magistrate should take steps to bring 
the legal representatives on the record as parties, he is not required to make 
any inquiry as to which is the legal representative in case of dispute, that is 
the function of a Civil Court, in such a case all persons chiming to be legal 
r« |)rcsentatives must he made parlies to the pmcceihng' 

Sub eection (S} 

This IS new It is to be remembered that the expression “land ” includes 
“ crops ind other produce of hnd Where such are the subject of dispute, and 
in the opinu n of the Magistrate are subjeet to speedy and natural decay, he can 
mal e an order for the proper custody and sale of such property, and at the con 
elusion of the proceedings can order the property, or sale proceeds thereof, to be 
disposed of as he thinks fit For a similar power in regard to property in a regu- 
lar inquiry or trial sec S ^i6\ 


* Kanmuddi v \aim«ddi 3 C L J , 573 
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Sub eectiou l 9 ) 

This new Subsection ni »l e«. it cic r thit tlic Mnpistntc Ins n discretion tQ 
issue summonses for the attendince of n witness or the production of n document 
or other thing There ha\e been reported cases in which thit discretion has been 
recognised “ind the principles which should guide the Magistrate hate been laid 
down See note \bo\e under the heading Course of inqinrj ' 

Sub eection (fc) 

The legislature has now definite!} hid it down that nothing in S 145 slnll 
be deemed to be in derogation of the powers of a Magistrate to proceed under 
S 107 This IS a point that has repeaicdt) been considered by the High Courts, 
and mast of the cases dealing with it are still applicable m so far as they lay 
down the principles which should guide 1 Magistrate to a decision whether he 
Will take action under S 145 or under S 107 

Magistrates should re lollect that the} should aroiccd under S MSt rather 
than take securit} to keep the peace where the subject matter of the dispute 
hi el} to caus a breach af the peace is the possession < f land or water as dtfined 
m S 145 (2) and that e\cept upon the clearest grounds that the person pro- 
ceeded against 1$ a wrong-docr the} should not in proceedings to take security 
to keep the peace find that he is a wrong-doer and not m possession of the 
subject matter in dispute In such proceedings, «uch an is«iic of the fact of actual 
possession c nnot be tried between the di puling parties as they are not both 
of them parties to those proceedings In one reported cose, such proceedings 
have been set aside as bad ‘ 

This ruling was followed in a later <ase* in which the dispute related to 
oHishery right and proceedings under S 107 were ogam sot aside In so far as 
these decisions proceeded cm the argument that the words of S 145 (1) *tre 
mandator}— he shall male an order m writing’ — they lose some of their force, 
because Subsection (10) has been deliberate!} inserted to meet this argument 
Butrin the earlier case no reference is made to the language of S r4S »n th® 
reported judgment Another case has laid it down that when the dispute which 
IS 111 ely to cause a breach of the peace relates to the pdssession of land the 
the Magistr ite has a diseret on to proceed either under S 107 or under S i45* 
In this case the learned Judges of the Madras High Court were not prepared 
to sa> that they would have taken the same view as the Calcutta High Court 
in Dolei,abtnd Chotidhry \ Dhanu Khan ' The Madras decision was followed 
in a later Calcutta case< the same view was taken by the Allahabad High 
Court * Finally the question was considered by a Full Bench of the Calcutta 
High Court* which laid down the law which has now been adopted It has been 
held that there is no conflict between S 107 and 145 that the fact the dispute 
concerns 1 md doc> not deprive the Magistrate of his discretion to act 
under S 107 and that when a Magistrate has proceeded under S 107 his com 
petence to take action subsequently under S 143 and the propriet} <f 
taking such action vvill depend on the circumstances of the case, namel}, whether 
a 111 elihood of a breach of the peace continues or not The competence of the 
Magistrate to proceed under S J07 against persons not in possession must 
depend upon whether as against those persons the conditions specified in the 
section have been est ibhshed Ml the cases on the point were cited in arguments 
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l)eforr ilie ('ouri, but the Inmetl Judges who constituted the full Bench did not 
refer to Tn\ ol them in the murso of their judgment 

\ Mngi'tnte in competent to proceed under 1-45 ^'hcr lie has taken action 
lindfr s inj if tlip nraint't inffN «o require’ 

Wlure there na« a dispute likil) to cause a brcacli of the peace, between 
the tradcfN '\li> frequinti'd i piriiiular market and the agent of the owner of 
the market ax lo who should rcreue ccrtiin marktt dues, u was held that the 
circumst ipces did not warrant an order under ^ i 45 * ^hat S 107 "ns the 

more appropn iif xcctiun iindtr which to procet?d * lor further cases on this 
IKJini set nni< ilxiar under heading In respict to the possession if 
what projKftj 

Discretion necessary before proceeding under s 146 
Magixtrattx should be moxi careful before the) take proceedings under S 145 
The I iw now goes them the fullest powers protidcd that the^ act tilh jurisdtc 
t‘o»i for it IS unh in a case m which a Magistrate has acted iilhout jurisdiction 
that It lx open to a Court of Revision to take cognizance of h^» proceedings 
But Magixtrates xhould alwjvs bear in nund iliat the primary ob'ject of an un 
scrupulous per'on in fomenting 1 dispute so a« pnma facte to form sufficient 
ground for proceedings under S> 14^ is, with an insecure title, to obtain a sum 
mar\ order in hix luour and thus lo pul an adversar) to a disadvantage m hti 
gallon which lie desires to promote, and m which he will be m a better position 
"IS a defendent with the burden of proof on the other side, to prove his title 
It IS in the dixcretion of 1 Magistrate to institute proceedings under S 145 
He cannot be directed to do <0 bv the District Magistrate * or b> the Sessions 
Judge* cr b\ the High Court * 

There are numerous \ct« which give Revenue Officers and Courts jurisdiction 
to settle disputes relating lo the possessu n of land arising between landlord and 
tenant, 1 r relating i > tin. boundaries of such I >nd — 

For Bhsou see Deng Reg \ll of i8zz S 14 Cl i\, in respect Jo a 
Revenue Officer mal mg a settlement IJeng Act \ of 1875 S 41, making a 
revenue xunev Beng \rl \II of 1876, Ss 55, 56, in proceedings for the rcgis 
tritiiin of mui ition of names of proprietors of estates 
I r Msduvs sec Mad Reg \II of 1816 

lor Bovinvi sec Bom Act II of tpod, ^ m respect to MamKvldars 

lor the Unitio Pisovikcss sec Act \l\ of 1875, S 144 
lor the PiNjtii see let \VI of ib‘?7, S 50 

If a decree has been passed by a Civil Court between the disputing parties 
the Magistrate is not competent lo interfere with its operation He is bound to 
maintain possession given under it by which any dispute regarding it his been 
finallv determined and it is then |he Magistrate’s duly to treat the decree holdir 
is thf owner of that land and to give him every protection in the use and enjoy 
ment of it If a dixpute regarding possession of such land again arises, the point 
lor bis deiixion ix in the first inxtaprt whether the decree covers the land which 
lx the subject of di'putc If he findx that it does, he should then maintain the 
decree holder m posxcssion, but if he finds that the land is other land, he should 
try and find out who is in de facto possession If the fact of possession ts not 
cleir but extremely doubtful, the subject of the dispute may be attached until 
a comiK-ttnt Civil Court xhalj have determined who ought to be m possession 
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There ^\ould nc\cr be nn end to Iiligition if the Mngi'iinte did not keep in force 
the decision of n CimI Court regarding Innd * 

When m t s«le m eNccution of \ decree possession was given to the auction 
purclnser ^nd a dispute arose between him ind the judgment-debtor, it is for the 
Magistrate < nl} to inquire whethir the pmpertv m dispute pisscd bv the decree 
•^nd s de md whether possession iindir it hid bien givtn^ Where the defeated 
judgment debtor persists in resisting pjsspssim ind is thus dof)ing the authoritjr 
of the Civil Court he should be told ihit lie is i tiespasser and he should u 
necessarv be bound over to leip the peicc* So t*o vvlicn under the Land 
Registrilon \it a part) is decl ind to be in possession, it is not competent to a 
Magistntc undtr S 143 to decl in and maintain the possession of anotlier pirt) 
The principle to be followed is thit when the rights of the parties have been deter 
mined b) 1 competent Court the dispute is at an end and it is the dut) of the 
Magistrite to maintain the rights of the successful part)* 

In connection with this subjeit the Code of ( ivd Procedure iqoS S 74 and 
Order \\I rules r 103 ma) be refernal to Ihesc relate to llie course to be 
tal cn whin tlie execution of a d tree fir posses on of land is obstructed o^esisted 
b) a person not the judgment-debu r ilso when such pirson has disputed the right 
of the decree hi Ider to dispossess him and il«o when a purchiser of immoveable 
propert) in execution of a decree is resisted or obstnictcd in obtaining possession 
and these enactments confer on a Civil Court ample powers to deal with such 
matters A Magistrate should therefore ibstain from interfering m disputes 
regarding cl urns to possess land in such cases referring the parties to the Cnd 
Court and tal mg if necessar) a bond to keep the peace 

It will thus be seen that it has been determined that when a title Ins once 
been declared between certain parties b) a decree or order if a competent Civil 
Court the Magistrates dut) is to maintain it if necessar) by binding over the 
part) who thus tries to oppose it, to keep the peace Ilis proceedings under S 145 
are to be taken onl) when there is a boMu fide dispute the title and right to 
possess under it being uncertain m order to prevent a breach of the peace The 
jurisdiction of a Criminal Court is confined to cases of possession It is beyond 
Its province So inquire into and ascertain titles to landed property* 

But a M ig stratc s jurisdiciion i> not ousted by the fact that a suit is pend ng 
wiih regard to the land in dispute under S 0 of the Specific Relief Act, i^ 77 * 
Nor IS a High Court justified in setting aside the proceedings because on the date 
of th ir initiation there was a subsisting order under S 144 • 

A Magstrate s order under S 145 is onl) of lemporar) duration to retain a per 
son in possession of certain land until evicted therefrom m the course of law, and 
It IS pissed without reference to the merits of the claims of an) of the parties 
to a right to possess the subject of dispute (Sub section 4) It is therefore the 
duty of a Magistrate to maintain the order of a competent Court which ma) have 
drlerxojnrd and declared the of cither of the /larlies to possession md this 

would be especiall) m respect to an order m a possessory action under the Specific 
Relief Act 1S77 Sqm which possession mav have been given without reference 
to title, Is much as in a suit in which the riglit to possession b) virtue of title may 
have been found and declared A Magistrates order under S 143 would probably 
be also subject to one p ssed b) a Criminal Court unikr S 522 i [ this Code on 
conviction of a person of an offence b) which dispossession has been caused b) 
criminal fi rcc 


* Rai Mohun Ro) i Wise 16 W R Cr 24 Gulraj Marvvan t Sheik Bhattoo I L 
R Cal 706 
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» In re Bhola Nath Ghosh 7 Ca! I L R 516 

* Jut* »l„»C jTTTir gjj (s c ) 8 Cal I R 217 

« • 7 Moore Ind App ’Sy (s c ) 
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PrixTCcdinj^v »in(l< r i<> m in inqMin witliin jhc torni« of tlic definition, 
^nd thcnfoR if ih. wlu* ln» inNliluUti ‘ucti jinxricdincs or who Ins 

h nrd or mx nli-d tin who!< <ir xn\ jtirl «»f the »\i<Jint«, ii i'‘OS to iscrnsc jurisdic- 
tion llunin or i« viiawl.-d l.\ mother M ij^i'trUi who Ins or cxmiscs siith juris 
diction, the Mi^i'lrite s,, suemtlin^ im) id on lln evidence ‘o recorded b> Ins 
pn-di’ces'or or pirtU rexx nhtl l»v his j>rx-«l«e*‘'<ir ind {nrllv rtiordcd hj himself, or 
he miv re siimni m the wilni'ses iml r<>romiiHne« thi inqinr) (S 350) 

\ Di'lricl or Snb-div I'lon il mi) under S 52 S triiisfer or withdraw 

iTW -uch t is< from in\ Mij^isinit siibtinlin ite !<> him, md he in iv inquire into 
'uih cis< hiiTi'elf or lu ni »\ nhr it for inqmn to inj iillnr sviih ^^j i{'istralc 
(oniptint to inquire into tin v im« * 

DiMihi <Ii> n< I of in ordir |>tsMs] h\ ■ Mij.istrite under this seition would he 
punishible under S iS.s I’l n il Co«l« \ i*t rs4 n jnirili isinq from one ngiinst 
whom sueli in order w is (iissed nnd with knowhd^i of suili order wn» litid to 
have been nghth jiuni'Iwd for disobedi<nct tlureof bj disturbinj,' the possession 
of the jnrtv in whose fivour it hid bitn piwd® 

tin iMoii 

In the ( odi of tS'i-'' is iri},in dh enuicd SnbsdUyn (3) of S 435 Jmd down 
fh*t prc*<cdin},« under (hipur \M w«re not |»roi<cdinfi« within the nnaning 
of thit section This Subsdiion his neiw been reju iltd fij Ait Will of 1923 
"ith the result ih it pruemhnjts uneler this Ch pnr hive unit ignin bcconio 
subjtrct to the revision 1 1 jurisdieiion ed ilie High (ourt* During the period 
following ih<>S the High Courts considerixl whether the> Ind jwwer under S 15 
of the Indiin High Courts \et ihf»t to revise proicidings under this Cliaptcr, 
the C ilcutt I High Court h< Id' ihn it hid tlie tvowtr lliouji it used it nrely, 
the Ml ihabad High Court tioK tin opposite view * 

The foregoing not< mdicnes v irious grounds on wimli the High Courts 
Would be likelv to interfere m the <\er<iso <f their new powers of rtvislon 

\ M igisir lU Ills no jurisdiition to review 1 find order ptsstd b\ hitnscif 
under S 145 * 

146 (7) If tlic Migis.tiatc decides tliat noiu of tlie p.utic't 

Power to attach sub- "as tlltll 111 SUcll possession, Ol Is Hinblc tO 

ject of dispute sHish Innisclf as to whicJi of them was then 

in such jjosstssion of the subject of dispttlc lit nll^ ittncli it until 
.1 conipeltnt Coiiit Ins deleiniiiicd tlic lights of the jnittcs thcieto, 
01 the ptison entitled to jiosstssion tlicieof 

PiOMtled tint the Distiict Magistiate oi the Msgistiatt wlio 
his attaeJjcd the subject of dispute iua\ withdnw the attschnient 
at ain time if lie is satisfied that tlieic is no longei an\ likehlioocl 
of .1 hieacli of tlic jieice in ugaid to the subject of disjuilc 

(V AVlien the ^ragisliatc attaches the subject of dispute, Jie 
ni.u, if lie thinks fit, and if no icccnci of the propeitv, the subject 


« Sv IS Chandra Pandaj t Rajendrv Nmin I I K ss Cal 8 »S 
' (,oUik Clnndra Pal t Kalich-iran ^ L , ca 
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ol (ll'^putc, lias been appointLMl In an\ Ci\ii Couit appoint a ic- 
ccnci tlicitof, wlu), subjut to tin contiol of tlie Magistrate, ‘'ban 
ln\c all the po\\ei‘' of a lotcnu appointed uiulci tbc Code of Ci\il 
Pj occdure 

Piovided tliat m the c\cnt ol a lecenci of tbc piopcit}, tlio 
Mibjert ot dispute being subscqueiUK apiKiinted In aiij Cnil Comt, 
possession shall be mule o\ci to liini b) tbc lecenei appointed b} 
the' Magistiate nlio shall tbeuiipoii lie discliaigcd 

Sell a No 3 jjixcs I form of « \\ irrjnt of Utulmiint under this section 
H i \1 igisir tc not bun^ cni|x>\\crtil b) I »« in th il bcinlf passes 
order under jliis C hapter his prorecdings ire \oid b ^30 (j) 

S 14I1 h lb bein micndid «n iwo res|«.c.|b by \ct No Will of iy’ 3 t ^ ”9 
In the first pHte Subsection Ol implied th it once the M igistr itc had itlached 
the subject of dispute the Utuhmcnl must remain until the rights of the 
pnrlies hid been determined b\ 1 competent Court even though the parties 
might settle their diffcrenies b\ « compromi>e imong themselves The provt«o 
which has been iddcd to subsection (1) now en ibles the District M igistnte, or 
the Migistrite who has ordered the ittachmeni to rclci«c the propert) from 
att ichmeni if he i» sitisfitd th «t tlxre i% no longer anv likilihood of \ breach of 
the po ice m reg ird to u I he power is conferred on jht District ajagistratc 
because he is prim inlv responsible for the m iinienanre of ordtr and peace ih 
Ills district for simil ir jwwers griniecl to him on the same ground «eo Ss ;24 
and 135 

In the second pi ice the Code did not eontempl tie Jlie cisc where a receiver 
might have been ilrt idy or might subsequcnil) be ijiixiintecl b> a Civil Court 
JJie section notv ni tkes it clear thit in ihe former eise ihe Migtsfrife will not 
have power to ippennt a receiver and in the latter cast i receiver appointed by 
the ^ilglst^^te will hand over posscsbion to the (.ivil Courts receiver, and will 
be discharged 

\n attachment can be only of the property actuallv m dispute «o when rf 
portion of the property Ihe bubject matter of the eibo under S 145 was admit 
tedly in possession of one of the pirties, the Magistrate cuulU not attich it > 

' Under S 143(4) proviso ifler he Ins liken proceedingb under th it section 
T Migistriti Lin in a cist of emergency, it iiu time attich the subject of 
dispute pending his decision on the possession of my of the pirties 

Where it w is found m rispect of certain rooms in dispute th it each p irty 
hid I key the matter could not be brought under S 14G bcciusc the M i^istralc 
w IS not unible to find winch parlv was m jHissessi >n and he li id not fuui^ that 
neither was in |wssc»sion ’ 

A M igistratc ifter notices issued under S 145 to two partus finding 
un ibic to determine which of them was m possession attached llic propertv in 
dispute under ‘b 14G Uixin this a third party represented that he, as landlord 
hid liken pos-.<ssion on the diath of the person to whom it had been leased 
Jhc Magistrate observed that the death of a bolder of a tenure which is not 
tr msferabU, dies not nccess inly imply assumption of p issession by iJic 1 ind 
lord md ho appirently inferred that the landlords possession was without colour 
of I iw md he held th it the ittarhment under S 14C signified that the Govern 
ment stepped into tin jwsuion of the lite owner ns trustee and was bound to 
jiiv nnt for ibe tenure The High Court held that it was jhe duty of the 


* Kakhal Das Sinsh i Rajah Shoo Preshad 24 W R Cr -3 

* Davaji Manalpad Weir 774 bee also Rajendra Narain Roy v Mohammad Arzu 
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Magistrate to lii\e withdriwn hi" order under S 146 if he found tliat the land 
lord was actualh m possession of the Imd, and his order was set aside * 

\ Magistrate can attich propcrij onl> on the ground that he cannot satisfy 
him<elf as to wliith ot the parties is. in possession, and not on his liability to 
decide upon the rights of the parties He is neither called upon, nor empowered, 
to consider the question of rightful possession * 

SimiJarh when the parties were tn dispute in regard to the possession of 
certain lands of which they gave cxidenee of receipt of rent from the cultnating 
rjots, ind the Migistritc found tint each party was in receipt of rent from some 
of the ryots it was held that the lands could not be attached under S 146* 

A dispute regarding possession of a Umple can be properly dealt a\ith under 
S 143 and a Magistnic is jusiified m attaching such property under S 146 
But such attachment docs not necessarily mean that the temple should be closed 
altogether * 

A Alagistritc c mnol disregnal a decree of a CimI Court m cvcculion of 
which possession has been gi\en to one of the parties But for ihe cnactmenf 
of the proiiso to Suhsc*cfion (i) an order of ittachment under S 146 would 
ordinarily be remoicd only by 1 decree of t Cud Court in i suit for possession 
by declaration of title to the 1 inds aitiched Ihc applit ilion of the law of 
limitation to such a case has been consider d ir scieral cases ‘ in r*».pect to the 
date of the possession of the plaintiff •$ iffeettd by his order of attachment 
\fter altichmcnt under S 146 • suit for dimiges by one of the parties will 

not he against the other in consequence of the non<ulti\ ition of the lands, is 
(his was not due to his act ' 

An order under Bengal Suncy \ct 1873 S 41, is a detcrnnnatiun by a 
competent Civil Court within the terms <f S 14O which i Magistrate is bound 
to follow by releasing lands from attachment • 

The High Court in revision cannot interfere with an order of i Magistrate 
relating to the management of lands under attachment * 

Order \L of the I irst Schedule of the Code of Cud Pruteduie itjoS, contains 
the law regarding Receivers 

In two reported cases'® the High Court has in revision set aside orders under 
S 145 and substituted for them orders under S 146 attaching the property in 
dispute These cases were under the Code of tbS-* and are again applicable 
now that rcvisional jurisdiction has been restored to the High Courts 

Initiation of procculings under S 143 is a necessary preliminary to an order 
of attachment under b 146 Mhin there was no such preliminary proceeding 
the order of attatbment was vMlbout juriMliction ** Where the Magistrate pi«sed 
in order under S 14G onlv on the written statements of the parties and without 
taking evidence the High Court set it aside '• 


* In re Jojkisscn Mookerjee 24 W R Cr 40 

* /» re banganbasvva 7 Bom L Rep 18 

* Rajendra Xaram g Cal W N 887 (sc) i Cal L J 331 

* Sandara Pandaram Wcir 776 

* ’ alli 
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The M-t^uintc iinnot siy th «i lie is. un iWe lo satisfy him'^tU whciKr esl'vr 
and if ■'O which of the parties is. m iKiss^^sMcn is to jostifj un order of attoeh 

ment under S nO when he has neetr made the slightest effort to do «o ‘ 

In Bcnoil tlie following instructions line been issued bj the Board ol 
UeecnuG 

Collectors to whom wirrinis of ittiihmcnt of linds bj order of i M igjs 
trite under S 146 ire issued in the form gnen in Sch \, No Will of the Code 
of Criminal Procedure, will m in ige the. 1 mds in the same m inner is other lands 
under their charge lhc\ will lulket the. rents but keep them in deposit on 
behilf of the Court by which iltaehment w is made to be eecntuallj paid hy 
order of th it Court or of the Ci'il Court to the pirties in whose fniour the Ci'il 
Court may adiudieate In order howexer to aeoid retintion of the causes for an 
indefinite period under hia charge, the Collector will at the end of each financial 
jear rejxirt to the Court under whose order the ittaehment w is made, that the 

lands ire still under his chu^e and suggest tint such steps as are possible ma) 

be taken with i \icw to h's being relieved of this charge on an eirlj date 
periodical reports or returns of my such |)roj)crt) are required by the Board of 
Revenue is the Collector lets is an officer of the Criminal Court and not m 
subordination to the Board of Revenue 

( 1 ) ^Yll(.nc^cl in> Dislnct Ttlngi'^tiatc, Sub tliMbional 
Deputes concerning ^lagistldtc 01 Magtstinto of tllC first class 15 
xighti of use of im- batii'fied lioui ,i iiolicc icpoit 01 othci infoini'i- 

tlic pence CMbts icgaiding an} alleged iigbt ol user of an} land or 
^^ntc^ as e\pl lined in 'section 145 , 'subsection (.3) (wliethei such 
light be ciaimed as an casement oi otherwise), within the local 
limits of his juusdiction, lie iua> make an ordci in wntng stating 
the grounds of Ins being so Mtisfied and ic(]uiring tlic paities con- 
cerned in sncii dispute to attend the Couit in pci son oi h} pleader 
within .1 time to be fixed b} such iM.igistrate and to put in written 
statements of their ics}>ccti\e claims, and sbill thcieaftei inquire 
into tht matter in the imnnei pioMded in section 145, and the 
pioMsions of tiiat section shall, as fai as may be, be applicable 
111 the case of such inquii\ 

\T) M it aiqicais to siic’n "hlagistiatc thil sucli light exists, 
he iin} make an oidei piohibitiiig aii} mUifciLiice with the exer- 
cise of such light 

ProMded that no sucli oidci shill be made wheie tlic right is 
cxeicissble at .ill tunes of the jcai, unless sucli light has been exci- 
tised within thicc months next befote the institution oi tlie m- 
qmi}, 01 wheie the light is exeicisable ouh at paiticulai seasons 
01 on paiticuhi occasions, unless the iiglit has been exercised 
duung the last of such stasons oi on tlic last of such occasions 
beloic such institution 


•MansarAhi AlatiuHah isCat W V 896 Shcobalak Rai i BhagwatPande ILK 
40 Cal 105 (s c) 16 Cal W N i05-» 

» Ben Man 1897 Part 11 V i88. 
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(3) If it appear'J tn ^Magistrate tint siicli light does not 
exist, he ma> make an oidoi pinhihiting am exeicnc of tlie alleged 
light 

(J) All 01 del uiuUi this section slmll he subject to anj subse- 
quent decision of a Cnil Conit of eompetent jmisdiction 

If nn> Mngistnte, not bfing pnip««verMl 1 j\ Iiw in tint bolialf, passes an 
order under S 147 it is \oid S 530(1) 

The folot\mg comment was made on S 147 n« ongimlK enacted in the 
Code of 1898 — 

‘ The drafting of this section m modification of the pre\t£>iis law is unfortumte, 
for, as It nins, the section is unintelligible The dispute must be concerning the 
right of nsc of ans Imd and witer, md it must ilso be one that is hhely to cause 
a breach of the peace, and if, after an inquiry yn the lines of S 145, it appears 
to the Magistrate that such right exists, he maj mal e an order permitting such 
thing to be done or directing that such thing shall not be done But there is no 
reference to or description of, the thing which ntav be done or which maj not 
be done The explanation seems to be that, in amending S 146 of the Code of 
iSS’ which ejesenbeef the dispute to be concerning the right to do or prevent the 
doing of anjthmg in or upon mj tangible immovable proper, those words were 
struck out, the intention being, «s also in S 145 to express the subject of dispute 
in clearer language than the expression langigle immovable property, and to 
adopt the language of S 532 of the Code of 1872 But m taking the former 
part of that section, the latter part of k 147 of the Code of 1882 was allowed to 
stand and was re-enacted in this Code, jithough it was altcgether inappropriate 
to Its context ‘ 

The form 0^ an order under S 147 given in Sch V (24) is more explicit, but 
that would not supplv i meaning t« the terms of the law which it is framed to 
supplement not to explain 

An inquiry under S 147 should be conducted as provided by S 145, but al 
though a MagHtrate must bes atisfied from maten ils before him that a dispute like, 
ly to cause a breach of the peace exists concerning the right of use of any land Ac , 
the law does not require that he shall as under S 14^, record an order in writing 
before he lakes proceedings He must however be satisfied upon materials 
before him * and make parties to the proceedings alt persons concerned in the 
matter in dispute and not the contending parlies only This is the rule laid down 
by a Tull Bench of the Calcutta High Court in reference to a parallel case under 
S 145 But when a right chimed has been found, the proceedings are not bad 
because the persons from whom this right was derived were no parties* Still 
It would not be binding on such persons if the right claimed had been disallowed 

In considering reported cases on this subject it should be noted that it 
was not until llie Code of 18S2 that the jurisdiction of M.igistrates in matters 
coming within this section was restricted to cases in which the dispute was likely 
to cause a breach of the peace This alteration was important in its effect, for 
under the Code of 1872 ii was held* that where a private right was set up against 
in order under S 53’ of that Code (corresponding with S 133 of this Code as 
well as of the Code of 1882) the M igistratc should make no order under that 
section, but should proceed under S so that the party claiming such private 


‘ See Tasupati hath Basil t Nando I al 5 Cal M N Gy . Lalit Chandra Neosn , 
Tarini Porsad, 5 Cal M Is 335 ° 

• Millar t Rajendra 2 Cal M N 670 . See Kali Kisscn Tagore e Anund Chunder 

I L R 23 Cal 557 * 

• Diikhi Mullah i Hahvay I L R 23 Cal 55 

• Chradtr Nath Sen a Kn.nd) al I L R 5 Cal . 8;, . c ) 6 Cal L R . 3., 

haraini Ramkumar I L R, 15C3I 564 seep 570 • *-«ciuiee 
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ridlit should hive an opportunitv of hivmg the imtter niscd b> him di'lj mquir 
ed into and determined But under the amendment of a 532 of Ihe LMe 01 
1872 made by S 147 of the Code of 18S2 anil re enacted m this Code, a 'lag's 
trate can no longer determine such a matter unless it arises in a dispute liKel} 
to cause a breach of the peace 

S has now been redrafted by Act No \N 111 of i()'*3, S 30 Tlie dis- 
pute which gives the Magistrate junsdclion must still be one which is 
to cause a breach of the peace and it must be regarding any alleged right of 
user of any land or water as explained in Section 143 subsection (■*) An 
attempt has also been made to remove the difTictiUies created by decisions raising 
doubts as to the applicabilitv of the Ncclion to rights not resembling easements 
nr to rights acquired by contract Tlie specife reference to rights of way has 
been omitted inasmuch as it had been suggested that it might, b\ implication, 
exclude negative easements from the scope of the section The orders which 
the Magistrate may pass as a result of his landings in the case have been clearly 
defined in Subsections (2) and (3), and finally Sub-section {4) makes it clear 
that the order is subject to a subsequent decision of a competent Civil Court 
The procedure in the inquiry must be that laid down m S 143 that is to say, 
il must commence with an order in writing stating the grounds on whivh the 
Magistrate is satisfied that a dispute exists winch is likely to cause a breach of 
the peace and Ihe parties must be called upon to put in written statemepfs 
Subsections (7) and (9) will also apply to the inquiry The rulings cited in the 
note to S 145 as to the contents of the milialory order and the rights of the 
parties to invoke the assistance of the Court in securing Ihe production of their 
evidence are applicable to inquiries under S *47 

The object of each proceedings 

This IS to settle a dispute regarding a claim in restraint or derogation of the 
ordinary rights of property on land or water but only when such dispute is lil ely 
to cause a breach of the peace Such cases are mostly regarding a claim to a 
right of way or to a right to water for purposes of irrigation (A right 
of way under dispute and made the subject of proceedings under S 147 need not 
be a public right as in a matter dealt with under S 133 an/e) Disputes of 
the latter class nearly always lead to seroius riots and loss of life for the depn 
vation of water mean*! destruction of crops upon which the inhabitants of a village 
depend for their existence In matters dealt with under S 147 the burden of 
proof is on the person mal ing the claim because it is in restraint of ordinary 
proprietary rights A man i» entitled to cut a tmid on his own land for the flow 
of water to irregate his crops but he may be restrained if b\ doing so, he dis 
minishcs the supply of water to which another is entitled ‘ 

But in order to establish his nghl to an order under S 147, the claimant 
must show that he has exercised his right within three months before institution 
of proceedings under that section or, when such a right is exerciseable only at 
particular seasons or on particular fxrasions that he has exercised it during the 
last of such seasons or occasions before the institution of the proceedings The 
fact that the parties have set up a claim to the right of user at all times would 
not prevent a Magistrate from finding that they have the lesser nght only at 
particular seasons or on particular occasions*, but this must be distinctly put in 
issue so as to enable the opposite party to show that such right does not exist 
or has not been exercised within the time prescribed by the proviso to S 147* 
The right claimed should have been exercised as a matter of right and with 
out interruption except as set out in the proviso* 


* Han Monan Tbakur t Kissen Sundan I L R ti Cal 5-* 
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\ nglit of or T righi to the flow of water across the land of mother, 

IS 1 right to the u<e of hnd within the meaning of S 147,' so is a dispute re- 
garding the right to fiNli m *» )htl' The obstruction of a dram into which the 
sewage of certain premi'es fall is within the scope of the section * 

The interruption nni't be of a right exercised, so the putting up of gates 
to preaent the u«e of i road between sunset and sunrise cmnot be objected to, 
unless It be pro\ed that the nght of passage has been used during such times 
S 147 does not enable a Magistrate to make a purely declaratory order * 

\ right to the e^icUiswc performance of certain religious service in a mosque 
is one which comes within b 147 * but the Calcutta High Court has declined 
to follow these cases • But a Magistrate cannot forbid certain persons from 
taking part in worship and other religious ceremonies in certain temples, as the 
right to perform <uch ceremonies is a trnial question of mere dignity or 
privilege ’ 

Because the person claiming a right of way which has been obstructed has 
another means of ingress and egress to his house is no sufficient reason why a 
Magistrate should decline to consider the claim • Nor should a Magistrate re 
fuse to consider a matter properly within S 147 merely on the ground that a 
CimI Court has refused to grant on injunction to restrain one of the parties in 
exercise of the nght in dispute Tlie refusal to grant an injunction is not neces 
sanly on the ground of proof of the right obstnicted It may be on the ground 
that the party has failed to prove that his end rights might be so alTected as to 
coll for a restrictive order and the Magistrate might, nevertheless, come to the 
conclusion that a prohibitory order was necessary for the preservation of the 
peace • 

When the matter in dispute is one which is not open to adjudication by a civil 
Court It cannot bo made the subject of a proceeding under S >47 The proper 
cour-.e i» fir the Magistrate to bind down the contending parlies to keep the 
peace 

It was held that a Magistrate could not determine under S 147 m right 
arising out of a contract between the parties such as the right of a tenant to 
build on land occupied by him in which he is opposed by his landlord but his 
decision would now probably be licld to be obsolete 

But where a tenant of agricultural land enclosed it with a wall instead of 
a hedge, vvhieli act was hi ely to cause a broach of the peace it has been 
held fh-’l the sect on is wide enough to include a case like this where the user 
18 by the person in possession, although it would be proper for the Magislratc 
10 take security from the person from whom the breach of the peace 
apprehended *> 

As in a proceeding under S 145 (see note thereunder) a Magistrate i> 
bound to take evidence He cannot act summarily in such a matter” nor can 
he pass Ills final order merely on inspection of the locality An order under 
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* In re Atmaram ^a^avan Parab 1 L R 14 Bom 23 Sts however AfusaLar t 
Kunji Chek I L R n Alad 323 

* Toyluckonauth Si car a W R Cr 64 

* Subba Nayak 1 Tnncal I L R 7 Mad 460 
1 * Emp i Ganpat Kalwar 4 Cal W N , 779 
“ ArunachaUam i> Chidambaram 15 Mad L J 
'• tn r* Alfred I indsaj 1 L R 4 Mad iji. 
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S 147 made without inqinty set aside under S 15 of the Indian High 
Courts Act iSfi ‘ This could now be done in the evercise of the Court's ordi 
nar) powers of revision under the Code 

But if on proof of service of his order passed under S 145 (0 instituting 
proceedinj,s under S 147 one of the parties does not appear, there i' no reason 
why after tal mg the evidence of the party present the Magistrate should not 
pass final orders in the matter 

The matter in dispute was a right claimed to graze cattle on certain lands 
^hen proceedings wore tal on under S 147 the same question was under adjudi 
cation in a trial in which certain persons claiming this right were charged with 
mischief Proceedings were idjmirned 10 await the result of the trial in which 
the right was disallowed The proceedings under S 147 should have ended as 
nc further investigation w is necessary after the nght of the parties had been 
judicially ascertained * 

If It be found that one of the parties is entitled to the use of water m a water 
course the Magistrate should order that exclusive possession should not be tal en 
by another party who has obstructed the water-course and he should also order 
the removal cf the embankment obstructing it* 

But S 147 contemplates orders directed to the parties and does not enable 
a Magistrate ti enforce his orders through the agency of the police, so an order 
to the police passed some time after the termination of the proceedings, directing 
the removal of a bund is without junsdiction < But this case was again con 
sidered by the Calcutta High Court in two later cases* m the latter of which 
was held that where the Magistrate had allowed five days for compliance with 
his order directing one party to male openings in an Al and the order was not 
comptica with he was justified in ordering th^ police to see that the obstruction 
was removed Proceedings under S 147 are now again subject to revision by 
the High Court (See Act No Will of 1923 S 116 repealing Subsection (3) of 

435) 

148 (i) ^Vllcnc^el A local inqnir} is necessaij foi the piu- 

poses of tins Chaptci, anj Distnct Magistnte 
Local inquiry division'll Magistrate maj depute anj 

Iilsgistiatc suboidmate to liim to make the mquirj, and rasj fur- 
nish him Mith such written instructions as may seem necessary 
foi Ins guidance, and maj declare bj whom the mIioIc or anj part 
of the necessarj expenses of the inquiry shall be paid 

(2) The report of the person 'lO deputed maj he read as evi- 
dence in the case 


(3) When anj costs ha\c been incurred bj anj partj to a 
proceeding under this Chapter * ■* * the 

Order as tJ costs ^lagistratc passing a decision nndei section 145, 
section 110 01 section 147 may direct by whom such costs sliall be 
paid, Mhctlier by sucli paity or by any other paity to the piocced 
ing, and Mhethci in uholc or in part or proportion Such costs 


» Kader Batcha I L R 29 Mad *37 / 

* In f Balkrishna Amnt Pradhan I 1 . R »i Bora 584 
» Madho Chum 13 W R Cr 51 

♦ Dalmir Pun i Khodadad Khan I L R 36 Cal 923 

» Doulat Kore v Siva Pershad Pandit lo Indian Cases 615 Ambica Prosad Singh 
I L R . 39 Cal 560 
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Seo 148 

ma) include an} expeii'^e^ inciuied lU icspcct ot witnesses!, and of 
plcadcis’ fees, mIiicIi tlic Gout ma} con&idci icasonable 

The f tet th^t S 14b permils i su|)enor M igisirJtc to depute i M igisjrate 
subordinate to him to mike a local inquir) does not pre\cnt such Magistrale 
from him'tlf holding such inqmry * 

\ local mquirj under this Chapter can he held only b> a Magistrate,* and . 
Ills niKirt under S J4b is c\idcncc in the case Sec not to S 143 ante 

The \Iigistratcs instructions reginlmg a local inquiry to be held by a sub 
ordin lie Migistraie should not rcl iie lo any question of possession ^vhlch should 
be decided only on cxidcnce tiken by linnself The inquiry should rather be 
directed to some matter which cannot be prosed by oral evidence it the trial* 
^^he^ an inquiry under S 148 is held it becomes part of the proceedings in 
the case, and the party a/Tccted by u is entitled lo be made acquainted with the 
result of It ind to hive *n upportimity of rebutting the deputed M igistralc's 
report, if he thinks necessary lo do so ^ 

Coats 

A ^Ilglslrate should exercise a reisonabk discretion in assessing the costs 
to be paid bv in unsuccessful party He is not bound to make such pirtj pay 
dl costs that m ly have been incurred bv the opposite party but only such as 
were reasonably incurred m phcing his case before the Magistrate lor instancef 
It would not be reisonible for 1 M igislrate to order an unsuccessful party to pay 
the fees of sevcnl Counsel cr \ ikils engaged mac tsc when one or two would 
have been sufficient Ihis is the rule in ( i\mg cost in Civil Courts and this 
practice should be followed 

ll w IS held tint travelling e\|>ensts lor bringing a pie ider from a dist ince 
should nut be alliwed Dut though this vv is disippruved the C ilcutta High 
Court held tli it il hid no power is ■ Court uf Revision to interfere* But 
this CISC IS obsolete in two res|)ects Proceedings under Ch iptci \n liavc row 
become [by the repeal of b 435(3)) subject lo the revisional jurisdiction ot the 
High Court, and S 14S has been imendeel formerly a was confined to costs 
incurred ' for witnesses, or jilcaders fees, or both Now any costs mat be 
iwarded, and may include ’ my expenses incurred m rcspict e>f witnesses, and 
of pleaders fees, which the Court ma\ consider reisonible Iheso words are 
dearly intended to be illuscnlivc ind not exhaustive 

Damages on account of crops injured e in not bi given is co«t« * An c>rdcr 
for costs under S 14S should be pissed it the time of p issing the find order on 
the c ise But it may be passed on in ipphcation subscqucntlv made without 
delay ind iftir notice to the other side, md it must be jiassid by the Migistrite 
who passed final orders on the ciso* If however the isvessment of the amount 
iVas Ocen reserved' ibr cunsicferaiion tfte onfer computing Ifie order l<ir costs may 
be pissed by his successor in olTice* 

Costs m ly be recovered a» if (hey were fines S 547 


' Rai Molum Roy v Prosonno Chandra 5 Cal M N 680 

* Unia Chum Santra e Bern Madhub 7 Cal L R 353 

* In re Biikunt Kuniar 3 Cal L It 134 See also Aruniuja Covindon I L. R 31 
Mad 8> 

* Mir Dhunoo 1 Brown ai M R Cr 25 



CHAt^TER Mil 

pRLArNTiM Action oi 'liii Poiic] 

lliis Chiptcr describes the prexenlive 'iction of the police To it maj be 
iddtd S4 (/), t! recoiirfli uhich cn'ibks my iwlice-ofTcer, without an order 
from a Magistnte and without n warrant, to arrest anj per*>on Jn\ing m his 
possession without lawful e\niso anj implement of housebreaking An officer 
in ch irge of a police st ition can also under S 55 arrest or cause to be arrested 
in) person found taking precautions io conceal his presence under circumstances 
^%hlch ifford reason to bche\c that he is tal ing precautions with a \tcw to com 
mit a cogniz ible offence also suspicious or reputed bad char iclcrs is described 
therein 

149 E\en police officei mt} intcipose foi the purpose of 

pit\cntmg, ami slnil, to the best of lus abilit), 
cogm»bieiffea«r"* prc\ctU tbc Commission of in> cogni/abic 
offence 

A cognuabk offence ts one for which 1 |x>licc off cer iiia) in accordance 
with Sch 11 of this Code or under in) I iw for the time bung in force, arrest 
without warrant — S 4 (/) 

If a co(,nizQbIc offence cannot in the opinion of the police-oflictr be other 
wise presented he can under S 151 arrest in) person designing to commit it 
without orders from a Magistrate or witlwut warrant 

S S4(0 cl \ empowers & police-officer to arrest inv person who obstructs 
him in the execution of Ins dul) 

150 E^elv police officci icccning iiifoimation of a 

info,™t.on ot 1.. ‘o commit 0113 cognizable oUence shall 

Sign to commit such commiimcalc such infomiation to the pobce- 

®^*“'** officer to be is subordinate, and to au) 

otbci officci ubose dut} it is to pic\cnt oi tabe cognizance of the 
commission of an} sueb ofTciicc 

151 A police officci knotting of t design to commit an} 

Arrest to prereit cagmrdble offence ma} atrest, ttifbout oidens 

suchoffences fiom a Magistiatc and ttitbout a ttariant, the 

peison so designing, if it appears to sucli officci that the commis- 
sion of tbc offence cannot be otbeittise pietonted 

A police officer can also arrest in) person obstructing him in the execution of 
his dut) [S 54 (1) cl \] 

152 A police officci nia> of Ins ottn autlioiitt inteipose to 

prctciit ant injur} attempted to be committed 
io**ubiicpr”pertV”*'^^ public piopertt, moteablc oi 

* immot cable, or the icniotal oi injui} of an} 

public liudmaik oi biiot oi othci iniik used foi natigation 

Tlic«e nets Trc puni'h ibic under S> 431434 Pen il Code If such injury 
or rcmonl be done in opposition to the policc-offictr, he cm, under S 54 cl 
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arrest the offender, nnd ns the offender cm be nrrested ^Mtlioiit a ttarrant for 
all the offences mentioned, except for that punishable under S 434, Penal Code, 
if anj of these acts be committed in the sight of a police-officer, he can imme- 
diately arrest the perpetrator otherXMse he should proceed under S 24, Act V 
of 1861 

153 ( 1 ) Anj officer m charge of a police-station may, with- 

inspection of weights out a warrant, enter any place within the limits 
and measures of such station for thc purpose of inspecting or 

searciiing for any weights or measures or instruments for weighing, 
used or kept therein, whenc\ei he has reason to belie>e that there 
are in sucli place an\ weiglits, measures or instruments for weigh- 
ing which are false 

(2) If he finds in such place any weights, measures or instru- 
ments for weigliing which are false, he may seize the same, and 
shall forthwitli gne information of such seizure to a Magistrate 
haMng jurisdiction 

S 153 does not nppl) to the Police in the towns of Calcutta and Bombay 
[S I (a) (a)], nor to the Police in the town of Madras inasmuch as the matter 

has been specially provided by Mid Act III of i8$8 and this Act would apply, 

as S I (i) of the Code declares that nothing contained m ihe Code shall affect 
any local or special law m force Similar powers are given in Calcutta by 

Ben Act I\ of i866 S 5G and in Bombay by Bom Act IV of 1903 S 54 



PART V. 

I>rORAI\TION TO Tlir POTICr AND THFIR TOWTRS TO INVESTIGATE 

Police officers superior in rank to nn ofliccr in clnrge of n police station may 
exercise tlie same powers throughout the Jocnl area to which they are appointed 
as may be e\ercised by such officer mthm the limits of his station (S 55 ’) 

CHAPTER \1X 

It has been held by a Full Bench of the Calcutta High Court that, with the 
exception of S 155 no part of this Chapter applies to the Police in Calcutta,’ 
and the same rule has been applied to the Police in the town of Bombay* See 
S I (■’) which declares that in the absence of any protision lo the contrary 
nothing m this Code shall apply to the Police in the towns of Calcutta and 
Bombay 

S 155 so far as it applies to the police in ihc town of Bombay, has been 
specifically repealed by Bom Act IV of 1902 

154 Every information relating to the cnmmis<?ion of tv 
Information to cogni cognizablc offencc if gi\en orally to tin officer 
zabie cases jn charge of a pohcc-station, shall be reduced 

to vritmg by him or under Ins direction, and be read o\er to the 
informant, and e'verj such information, whether given in writing 
or reduced to writing as aforesaid, shall be signed by the person 
giving it, and the svibatancc thereof shall be entered in a book to 
be kept by such officer in such form as the Local Government maj 
prescribe in this behalf 

The information here referred to 1$ the first information of the offence by 
whomsoeNCf gisen on which the investigation commenced* It not unfrcquently 
happens that such information is given by a village police-officer or by some 
other person who is himself unacquainted with the facts reported except on 
heresay, and the police-officer does not record this information as required by 
S 154 but after some interval of time records ns the first information the 
statement of an eye W'ltness or some person cognizant himself of the occurrence 
That IS not the information contemplated by S 154 The first information is 
not a statement made in the course of an investigation W'hich only satisfies the 
Police that an offence has been committed The careful and accurate record ol 
the information given under S 154 is most important in the subsequent pro- 
ceedings for It IS used to show the manner in which the occurrence was first 
related and especially in regard to the persons alleged to have committed the 
offence, and such a statement can be used under Ss 157, 158 of the Evidence 
Act, to corroborate or impeach the testimony of a witness who may have given 
it The rule laid down in S 162 is moreover broken by the irregular practice 
described 

Tlie first information is always a valuable pece of evidence at a trial not os 
substantive evidence but to corroborate or contradict the evidence of the person who 
gave It ‘ 

* Q Emp u Nilmadhub Mitter I L 1 ? 15 Cal (F B ) 595 

* Q Emp V VIsram Babaji I L R 21 Bom 495 

* K Emp V Bhut Kath Chose 7 Cal VV N 345 

* Autor Singh 17 Cal VV N 1213 
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The police^fiiccr x^ouM un-l*^ S 1*7 /rtfnm'fK*- th<* n ^ 

information alreid> gixen to him til fh i» tl# Infyfmjti-n «. oimi ; St. f |, 

S 154, and therefore anx st-jt»m.flt iul.v»-«)jmtl)r |« „ »ia|.ituni 

b) a person in the course of tint inxrtu-^tiyn, ,1^ 

S 162, and It must not be sign.-d hs lli« i^Ttf/n m Vini- !(, ^ f |, . 

as cxidence except as spccia!l> vfl i»ut in ih. prmit., u, S ifj s... ,a-, \n 

formation gnen b> a chowkecd tr th.- |x.U tl t , (|„ m. t nnl I . I, 

down in wTiting the d)ing declinliun of tlx ti.Minl J j-rwo, it I..II ,1 . 
lint was not first information lh«. sl«t«m*nl *1 tli. 
information of the offence ‘ ' 

A first information is the first gixen of the omimiitlr n if nn iftMur 
a statement recorded by a polict-cifliccr wlwn, ifi.r m Inn uij. ,i,„„ 1 I' ' 

satisfied himself of the truth of the information wlilih l,„ ."^1 "x 

statement so recorded cannot be rcgardcxl as n first iiiforiinti m niul il l, , ^ 

ticall) a Molation of S 162 ft t mnot r<|ir<Mnl (It. i<(ouni ■( t|„ 
originally gnen, and it must alw lys br o|Hn to ili. 
what has been discoiered up In thil siifjc of tlic Inn nl^' ili. ii, im,! « , 
was known to the informant tml lold by him to iJw Polli, 1 ||,f„f|„ .j 
garding the commission of an offince given to a iiublic kirvint win, i.i, "t, 
an officer in charge of 1 police stition in mformilion gim, uivl.r S 11,' t 
Code and if false renders the jRrMin giving it lublc to puni»lmi.nl im.l.r i!” u'’ 
Penal Code * ' 

An information respecting «n olTcmc when made to or hid bef,r,. - ,, 

officer IS not tliargedblc with my fee under the Court Ihh Act, iti,., L 
el x\i *''■ 

An information to a polii c-ofTa er slioukl not be ni uli <10 imii •« . . 

filsc, It cannot be made the subj.et of . chirge under S i.jj, p,„,i c,;,, 

It might be an offence under S 182 or S 2iJ« ’ 

Statements made under S 154 or S 15$ >rc pnvili gid , ih,y , 

used as evidence, or made the foundilion of i thirge of def iin iiion * *" 

The wilful giving of filsc informition with intent to e iuno a imblu «• ru 
to use his lawful power to the injury of inotlur person is an offinre tiunUl. t , 
under S t 8 i^ Penal Code ' 

No Court shall take cognuime of m offmec punislnble under ‘1 ir,, 

S 182, Penal Code, except on the compi unt uf the public servant eonicrned 
of some public sen mt to winch he is MiUirdmile— b iijj /loif 


Reduced to writing, read over to and algned by the pereon giving It 

The signiturc may, if sueh jHrNon be imiblc to sign his n ime, bo , 

Ills mark "Sign” shall, with nfertnec to 1 person who is on ibli to \vrli„ 
his name, include ‘ mirk” General Cl mses Act (\ of iSjy), S 3(52) 

If the perMin giving the information sluU refuse to sign the statement mail. 
In him, when required by the pohce-oflicer to do so, he shall be punished wni, 
simple imprisonment which miy extend to three months, or with fine \vl„ch 
may extend to five hundred rupees, or with both — b 180, Penal Code 


155. (I) When information is pi\en to an onicei in cliargo 

in formation m non- of a pohcc station of llic coininismon vMtlnn the 
cognizable eases limit*? of Mich btatioii of a iion-cogni/able 
offence, lie shall enter in a boolv. to he Kept as aforesaid the subs- 


, 1 L R *8 Mad 565 overnibng as obsolete Q v Pen 


‘ K Emp t Daulut Kunjra 6 Cal W N 92* 

* Emp V Kumpu Kwki i Cal N SSr^fS^,, 

• Jonnulagada \enkatrayiida 

annam, f L R, 4 Mad 241 _ ^ », j t, ^ t> 

* Q V Bonomaly Sahai 5 W R Cr 32 . Q *• Subbanna J ^Iad H C R 30 . Sahk 
Rov 1 L R 6 Cal 582 , (s c)6Cal L R . 255 . Malappa Reddu. Emp , I L R .ayMsd 

• Emp t Parwan, I L R , 41 All 311 
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tancc of sucli information and refci the informant to the Magis- 
tiate 

( 2 ) No police-officer shall imcstigatc a non-cognizable case 
inTsst.eation into Avitliout the Order of a Magistrate of the first oi 

jion cognizable cases secoiicl class liaving power to try siicli case or 
commit the same for trial, or of a Presiclenc} Magistrate 

(3) An} police officei receuing such order nia} exercise the 
same po^\ers in respect of the in\cstigation (except the po^er to 
arrest without warrant) an officei in charge of a pohce-station 
may exercise in a cognizaWe case 

Informition respecting an> oflence when presented, made of laid to or 
before a police-officer is not chargeable ttith any fee under the Court Fees Act, 
1870, S 19 cl xvi 

A police-officer should record onij the substance of information regarding 
T non cognizable offence, that i» an offence for which he cannot arrest without 
Warrant [S 4 (n)], and he should refer the informant or complainant to the 
^^aglstrate On complaint of facts constituting such m offence made to him, 
a Presidency Afagistrate, District Magistrate or Sub-diMsional Magistrate, and 
any other Magistrate of the first class specially empowered on thit behalf, can 
take cognizance of such offence, unless under some special piovision of Istw 
(e g Ss 195 et seq ) his jurisdiction is barred except on complaint in writing, 
nnd after examining the complainant he can order a police investigation (See 
also S 302 ) and in such a case the police can then exercise the same powers 
as m a cognizable case, except the power to arrest without warrant 

A Magistrate of the third class cannot order a police imcstigation of a non 
cognuabfe offence [S 155 (3)J but if any Magistrate not empowered by law on 
this behalf erroneously and m good faith orders a police-officer to investigate a 
non cogniznble offence, (11s proteedings shall not be set aside merely on the 
ground of his not being so empowered (S 539) 

Nor can a Magistrate of the third class order a local investigation to be 
held for the purpose of ascertaining the truth or falsehood of a complaint, but 
he may himself be directed by a superior Magistrate to hold such an investi 
gation (S 303) 

U has been ordered that the Commissioner of Police, Midras, shall not, as 
a Presidency Magistrate, exercise the powers conferred on a Presidency Magis 
(rite b> S rs5 (3) * 

A police-officer can arrest without a warrant a person for a non-cognuable 
yffence only when it has been committed in his presence by a person who 
refuses to give his name and residence, or gives a n^me and residence which 
the police-officer has reison to believe is false (S 37) 

S 157 cmblcs a police officer to abstain from investigating a cognizable 
offence, if the offence is not of a serious nature and any person is accused by 
name, or if, in his opinion, (heft is nu sufficient reason for investigating the same 
Rut in such a case he is bound to record the reasons lor so abstaining from in 
vtstigation nnd at the same time he is bound to send n report to the Magistrate 
who IS empowered to tnkc cognirmce of such offence on n police report, that is, to 
T Presidency Magistnte, District Magistmle, SubdivisiomI Magistrate, or any 
other Afngistratc specnlf) empowered on (hat behalf (S 190) In such a case 
the report of the police-officer would necessarily come before a Magistrate where- 
as in a non-cognizablo case, under S 153 there would be no such report The 
Msgislrate would consequently take cognizance of a non-cognizable offence only 

I Mad Govt , July 15 iSpJ, Roles & No 218 
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on a comphmt [Spo S ^ (f»)] «>r on infomniion fnmi in\ ixr^on olJicr 

thin ^ police-oflicer or in>un hi*i own lnoulp(]},c or ^I'liRion lint siicli olTincc 
his been committed — [S njo (i) (c)] 

The m\estigition b\ the pidicc of i m n-co(,nizabk ofTinci <hinild be ortlcrcd 
nrely and onl) in exception d i i«es I nim tluir n itiin i Migisirite chniild 
seldom take cognizance of such offences except on c«m]il nnt mil a Magistrate 
IS bound to form his own opmim on esidence gnen before him of ficts consti* 
tuting such an offence If howtver on examination if tlie lomphinani, the 
Magistrate is not satisfied of the truth of the facts stated in the complaint, he 
can, under S 202 order .a police inxistig ition otherwise In should not dtlc’guc 
to tlic Police a dut> im|X)sed on himself to tr) the complaint 

150 (i) Ain O01CC1 in charge of a policc-btatioii maj, \Mth- 

inrestigation into ont tlic OFtlcr of a Magisti atc, in\cstigatc any 
cogmiabie cas-s cognizable c'l'te which a Coint lia\ing jurisdic- 

tion o^er tlic local nrea within the limit*, of sucli station would 
have power to inquire into 01 trj under tlic protisions of Chap- 
tei \V relating to the place of inquii} oi tnal 

(2) No piocecding of a jiclicc-officei in am such case shall 
at an} stage be called in question on the gioiind that the case was 
one which such ofRcei was not erapoweicd undei tins section to 
investigate 

(3) All} Mngistiatc empowered undci 'section 190 may order 
such an imc'itigation ns abovc-mcntioued 

The extension thus given to the powers of the police to investigate any coo 
nizabte case be>ond their local jurisdiction is important ■' 

Thus, an officer m charge of o police station, wuhin wliose local lurisdictvcn 
a person i> who has been charged with being a thug or with being i thuc an!t 
committing murder or with dicoit), or with dicouy with murder, or^wiib 
hiving belonged to i gang of dacoits, or with having escaped from custodv miv 
investigate the offence, although it nny have been committed beyond his’ Iocm 
jurisdiction (S i'll) So also wnh regard to i theft if an> of the property stole 
was possessed bj the thief, or by any person who r«:eived or retimed it, knov" 
ing, or hiving reason to believe it to be stolen, within his local junsdictio 
(b iSi), or when the pt icc of the commission of the cognizable offence i" 
doubtful, or the offence has been comroitud partl> in his and jnrtl> m anoth ^ 
local jurisdiction (S 182), or the cognizible offence Ins been commuted m th^ 
course of performing a journey or vojage and the offender or the person against 
whom, or the thing in resjiect of which, tint offence was committed, pissed 
through or into his I H il jiirisdnlion in the tour=e of tint journej or vova« 
fs 183) But except in cn«es of receiving stolen propertj, u would seem 
tint the offence must Invc been committed in British Indn— See note m 
b» iSo-ibj ° 

Subsection (’) protects the proceedings of x police^fficcr out of his ordinarv 
IoctI jurisdiction agnmst in cbjcclion taken onl} on thit ground with the obj^ 
of preventing in interruption of the cour*e of in investigition S 531 gnes 
similir pn tcclion to the rc-ult of in inquirv, tnil nr otTier proceeding 
crroneoiisU bcvonci the loc il jurisdiction of 1 Court provided that such error 
his not in f ict otxisioncd c fiilure of justice 

Subsection (j), which is new, cniblcs i Migislmlc ic> order the invcsiiga 
li.i! of i cognizible offence of which he miv hive taken cognizince under S 
ollurwi>« thin on i p. lict iT|x>rl of the ficis constituting such offence Sucj, ^ 
MigistrUc wivild be i District Magistrite Sub-dmsion il Migi'triie or any other 
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■Magistrate spcciall> elnpo^\e^ed on lhat behalf by the Local Go\emment or by 
the District Magistrate (See S 190 and Sch IV) A Magistrate is also em. 
powered under S 159 to order an investigation into a cognizable offence regard- 
ing which the pohce-offictr may under S 157 have abstained from holding an 
investigation But such Magistrate must be a Magistrate within the terms of 
S ic>o, that IS a M igistrate empowered to take cognizance of an offence on a 
complaint or a police report of farts constituting such offence 

157 il) If liom infunnntioii lecenetl oi otbeiwise, an 
Procedure where cog. officer Jii charge of a police-station has reason 
mzabie offence suspect- to suspect the commission of an offence vliich 
ed 


he IS cmpoweied luulei section 15G to in\cstigat'e, he shall forth- 
with send a lepoit ot the same to a Magistiate emjioweied to take 
cogni?ancc of such offence n|)on a police leport, and shall pioceed 
in person, or bhah depute one of his suhoidmatc officcis not being 
below such rank ns the Local (toteniment niaj, bj geneial oi 
special oidci, prescribe in tins behalf to proceed, to the spot, to 
imestigate the facts and circumstances of the case, and, if neces- 
sarj, to take raeasines toi the discover) and aiicst of the offender 
Provided as follows — 


(a) when anj infoimation as to tlie commission of anj 
such offence is given against any 
gaS'SspSSL'S'' person b} name and tlio case i& 
not of a scuous natiue, the ofFicei 
in chaigc of »i police-station need not jirocecd in 
person oi depute a suboidinate ofBcei to make an 
investigation on the spot , 


(h) if It appear to the ofTicci iii clnige of a police-station 
Wh«te pohee-oHiew tliat there IS no sufficient ground 
c”ent"|round " or'^Sr ciiteiuig Oil ail investigation, 

Testigation lio shall iiot investigate the case 

(2) In each of the cases mentioned m clauses (n) and (b) of 
the piovibo to suh-section (I), the ofDcoi m charge of the police- 
station shill state in Ins said rcpoit Ins leasons for not fully com- 
phmg with the requirements of that sub-sectioii, and, m the case 
mentioned m clause (b), such officci shall also forthwith iiotifj 
to the informant, if an), 111 siicli mannei as inaj be prescribed 
bj the Local Government, the fact that he will not investigate 
the case or cause it to be investigated 


Sbi notes under tlic prixtding section 

If the investigition is held by a subordmite polico-onicer, the result must 
be retwrled to the ofTitcr in chxrgt of the police-st >tion (S ifS) 

The words ‘‘not bimg below such nnk as the Local Government may, by 
general or special order, pre-cribe in this bch-ilf ’ were inserted by Act No XV'III 
of 1023, S 32 They enable Local Oovemments to restrict the practice of depot 
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rules as to investigation by the police 

Secs 163 159 

ing held constibles to conduct in\e$tigations where sub inspectors are available 
for the purpose, or to confine investigations by head constables to those officers 
of particular grades 

The same imendmg Act has alxo made an addtition to sub section (••) which 
requires thi. officer in-charge to notify to the person giving information the fact 
tint he will n<.t m\estigate the case when he refrains from doing so on the 
ground that c nu«e (b) of sub section (r) presents him from doing so The in- 
formant IS thereby put in a position to make n complaint to a Magistrate if so 
ad\ ised 

S 157 of the Code of Cnmmal Procedure requires that immediate iritima 
tion of e\cry oimpl iint or information preferred to an officer in charge of a 
police stall in of the commission of a cognirable offence shall be sent to the 
Magistrate basing jurisdiction but it should if the Local Government so direct, 
be submitted through such superior is it may app mt in lhat behalf (S 158) 

The object of this provision is obvious and it involves more than i mere 
technical compliance with the law The Magistrate is primarily responsible for 
the condition of the district as regartL rqvressible crime and he is not it liberty 
to divest himself of that responsibility or to relax that supervision over enme 
which the law intends that he should exercise It is his duty to know and con- 
sider each cognisable case as soon after its occurrence as possible He should 
not rest content with reading the challon when the case comes up for trial, but 
he should watch the various steps taken by the police and advise them in all 
cases whenever it may be necessary 

Moreover it is for the Magistrate by ihe continuous study of diaries, to 
acquaint himself with what is going on of Ihe salient and special kind referred to 
in the Code as matters for his attention and possible interference It is for the 
police to keep the Magistrate constantly informed of them > 

S IS) declares how a Magistrate should proceed on receipt of such a report 

108 (t) Ever^ report sent to a Magi«!tnte nnrlcr * 10011011 157 

shall, if the Local (roicrnment so directs, be 
submitted through such superior officer of 
police as the Local (TO^crnment, h\ general or 
special order appoints m tliat behalf 

(5) Such supeiior officer ma^ gne such instructions to the 
officei in chaige of the police-station as lie tliinks fit, and shall, 
aftei recording such instructions on such leport, tiansmit the same 
^Mthout dch> to the Magistrate 

Tor orders issued by Local Governments under this section see the vanous 
provincial Manuals 


159 Such Magistrate, on recening such report^ mav direct 
Power to hold in- f*" investigation or, if he thinks fit, at once 
vestigation or preii- procccd, or depute am Mngistiato subordinate 
Tonaryimvi ry piocccd, (o liold a preliminary inquiry 

into, 01 otheryyise to dispose of, the case in manner provided in 
tins Code 


Unless the Magistrate thinks it necessary to proceed under S iCo he mau 
dismiss the case on a police report lhat there is no sufficient ground for an 


» Orders Issued by the Punjab Government 
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Oha? XIV 
Secs 158. 169 


ligation But if a complaint is made to him, the Magistrate is bound to proceed 
ns set out m S 200 and to examine llie complainant 

The terms of S 159 are not clearly expressed The subordinate Magistral^ 
IS to be directed to proceed to hold a preliminary inquiry into or otherwise io 
dispose of the case in manner proMded in this Code’ 

In order (o ascertain the meaning of the expression * preliminary inquiry, 
It will be well to trace the course of legislation The Chapter corresponding to 
Chapter Will of this Code in the Codes of i&ji, 1872 and 1882, on the same 
subject was headed of preliminary inquiry into eases triable by the Court of 
Session’ The expression ' prehminarj inquiry* in S 135 of that Code, which 
corresponds to S 150 of this Code therefore clearly referred to an inquiry into 
such cases or an inquiry as defined by Codes of 1872 and 1882 which re 
enacted the law of Criminal Procedure But in the Codes of 1872 1882 and 
1898 the word preliminary was not reproduced in the headings of those Chap- 
ters It would therefore seem that the word has been retained per tncurian 
and that ‘ a preliminary inquiry under S 150 is an inquiry under Chapter Will 
The words * or otherwise dispose of the case’ seem to favour this construction 

An inquiry includes every inquiry other than n trial under this Code by a 
Magistrate or Court S 4 (fe) 

An investigation under S 150 can be held only on a report submitted within 
the terms of S 157* 

This Code gives no authority for proceedings by a subordinate Magistrate 
terminating in a report to a superior Magistrate except in a matter dealt with 
under S 302 that 1$ when after examination of a complainant the Magistrate 
18 not satisfied in respect of the truth of such complaint and nbsta ns from 
issuing process for the attendance of the accused until an investigation has been 
made into the matter complained of In such a case a Subordinate Magistrate 
may be directed to hold such investigation and to report the result thereof If 
therefore a case is on a Police report made over under S 159 to 0 subordinate 
Magistrate it would seem that he is required to dispose of ft as provided by ‘he 
Code for the Magistrate receiving the Police report can take cognizance of the 
offence so reported fS iqo fil (a) 1 and the order under S 149 to a Magistrate 
subordinate to him would have the same effect as an order under S 192 (t) 
transferring the case to him for inquiry or trial 

It too often happens that before regular judicial proceedings are held a 
Magistrate directs a preliminary inquiry to be held by a subordinate Magistrate 
and acts on such report There is no authority for such an order and for such 
a proceeding unless it be a matter within S 202 It is calculated only to relieve 
the Magistrate of the duty of deciding on evidence given before himself which Is 
imposed on him bv law 

On the other hand the delay thus inten> sed before regular proceedings are 
held must seriously harass the witnesses and parties concerned by putting them 
to unnecessary exoense and inconvenience if they are required to appear again 
at the regular trial The practice is therefore objectionable in every point cf 
view 

A siibord mte Magistrate to whom an order under S has been directed 
should be most careful to act stricth as a |udicn! officer for if he show's any 
inclination to act as a detective or shows bias towards the prosecut on objection 
will inevitably be tal en to his holding further proceedings and the case will be 
removed to some other Court There are instances m many reported cases to 
this effect 

The position is clearly indwatecl bv Phnr, J — 

“ Tlie Deputy Magistrate states ‘In this as in that case, I was the chief 


* Moiili Diirzl 4 Cal W N 35 KnndhervaLal All M N 1800 p 87 Entp 1 Atidul 
Radhanath T U R 32 All 30 
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actor and inxcsligitor I hnve in this is in that, to separate, and, so far as 
in me lies, to banish from the record, and if it were possible, from my own 
re-collection facts whith I have setn and known nd confine myself strictly to 
the eMdcnce of the record In fact I ha\c to do tint most difficult of all things — 
to, as It were change mj identilj and speak write, and thick, not m tlie 
first, but tliird pierson 

What w is the particul ir oblig ilion under \shith the Deputy Magistrate 

supposed himself to ha\e 1 iboured and which constrained him to change,’ as 
he says, his identity, it is perhaps difficult to understand It has been held 
by this Court and is accordant with the generit principles which govern the 
conduct of an English Court of Criminal Justice, that while a person is not 
necessarily disqualified from presiding as a Judge or acting as a juryman, upon 
an inquiry into or investig ition of facts because he may have been himself 
a witness of some of the facts which arc the subject of the inquiry or investiga 
tion, if he does do so he so far from being under any such obligation as that 
which the Deputy Magistrate seems to have referred to is bound to 

state to the pnsonir or other person concerned or made known to him so 
far IS he can what ire the ficts which he himself observed to 
which he himself can bear testimony And moreover the prisoner, 

who IS being tried by a Judge in this situation, has a right f{ he thinks it desir 

able, to cross-^^amme the Judge wIh» under these circumstances and to this 
patent, must be viewed as a witness and his evidence should be recorded It 
is quite erroneous in our opinion to suppose, on the contrary, as the Deputy 
Magistrate appears to have supposed that he was bound to keep out of sight 
altogether the part which he had played in the matter and to pretend (we cannot 
use any other word than th it) that he knew nothing about the facts excepting so 
much as the witnesses told him in Court It is always dangerous for any man 
in whos** right conduct others are concerned to set up and endeavour to carry 
out I fiction such as this It is Aiiost specially dangerous for a Judge who is 
under the grave responsibility which attaches to the office of a Criminal Judge, 
to attempt anything of the Kind 11 k Deputy Migistrate if he thought it right, 
as he did, to take upon himself the duty of trying the prisoners in this case, 
oughl to have made no pretence whatever of any sort he ought to have frankly 
avowed and openly stated in this Court all the part which he had taken and facts 
which he had observed and made his own evidence a part of the record in 
the case The awl wardnes« of a Criminal Judge being the principal witness m 
the case which he has to try, i< no doubt most apparent, this however, is a 
reason for Ins declining to try the case, not for Ins endeavouring to assume an 
unreal character 

' The proceeding if held by a Magistrate, would not be an investigation 
wiilnn the terms of the definition given in S q (I) but would be an inquiry 
(fc) or a trial The nature of the proceedings lieid bv a subordinate Magistrate 
Would apparently depend on the terms of the order passed by the Magistrate 
who received the Police report ’ * 

If a Magistrate acting under S 15*) holds an inquiry at the place of the 
alleged occurrence, and records the statement of an accused person, he should 
be most careful to observe the requimnents of S« 164 and 364 read with S 344, 
as otherwise any statement so obtained may be rejected as inadmissible m eva- 
dence * But when a Magistrate is conducting a preliminary inquiry under S 159 
It IS not obligatory on him under S ifq to record m wnling a confession made 
to him and such confesvion may be proved by the ora! testimony of the 'lagis- 
trate * 


’ Q t Bcharv ‘'ingh 7 M R Cr 3 

* Q Emp i Cliairab Chundcr CbncLcrbutty 2 Cal ^\ N “o’ 

* langcnupalla Pedda Obigvidu t King Emp I L R 45 Mad 330 
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CODE Of CRIMDfAt PROCEDURE. 


Ciup i.iv 
Secs 160, 161 


160 police officer making an investigation nndei this 

Pol, c=-.fflce,’, power Cliaptcr itiaj b) oidei m ijritmg, require the 
to fcqure attendance of attendance before Inmself oi anj person being 
nithin the limits of his onii oi any adjoining 
station nho, fiom the mfoimatioii given oi otherwise, appears to 
be acquainted with the ciicimistanccs of the case, and such person 
shall attend as so requiicd 


E'ery person so ordered in \\niing lo nttend is bound to do so, but not other* 
wise In no case can a police-officer compel ft witness by force to attend before 
him pr to detain him ^ 

Disobedience should be reported to the Magistrate bj whom it is punishable 
under S 174 Pen vl Code But no Court can take cognizance of such an offence 
without the written compl imt of the public senant concerned or of some public 
servant to whom he is suborclinati (S 193) Police officers when requiring the 
attendance of railway employees should send immediate information to the Head 
of the Department under whom such persons are serving Probably in such a 
case the rule laid down in S would be followed 

A Magistrate is not competent to issue a warrant for the arrest and produc- 
tion of a person to be examined by the Polite in an investigation * 

The terms of S iGo do not empower a police officer to summon a person to 
answer the complaint so as to make him liable to punishment if be fails to 
attend ® They do not ipply to an accused person 

If It IS a cognizable case, the police officer should obtain his attendance under 
arrest/ and if the offence be bailable such person should be released on bail 
iS 49G), alid the police officer has a discretion lo release him on bail even if the 
offence be not bailable — See S 497 , 

When it is necessary to examine women, the Police should examine them 
nt the residences of such women * 


161 (2) All) polue-ofTicer making an investigation under 

Examination of wit this Chapter or anv police-officer not below such 
nesses by police , ^nk tlic Local Government maj , by general 

or special order, prc'icnbe in tins behalf, acting on the requisition 
of such officer maj evanniic orallj an) person supposed to be ac- 
quainted with the facts and circumstances of the case 

(S) Such person shall be bound to answer all questions relat- 
ing to such case put to him b) siicli officer, other than questions 
tlie answers to winch would have a tendenc) to expose him to a 
criminal charge or to a penalty 01 foifeiture 

riic v\«rds inserted in subsection (/) b> Act No Will of 1923 S 331 
en ibli’ the police-officer making an mvestigHion to depute a subordinate not 
belt w a specified rank lo examine witnesses in the case The person who 
gives Information of a cognizable offence at the police station is bound to sign 
his si itement when nduced lo wnting (S >54), but no other statement, if 
redutrd to writing shall be signed by the person making it (S iG’) An exa- 
mination b> i police-officer should not be on oath or nfiirmation 


* Pursliotam Vanama Bom 11 Ct March 26 1896 

* Q Emp I w ♦K T » T» - 20 (s 0) 1 C VV N 154 

* Bom H 

* Q Emp ■ 1 274 

* llaladbar * 99 
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The person under eximimtion by the police “ shill be bound to answer all 
question^ relating to the case put to him by such officer, ’ under S i6i of fhe 
Code of iSSs he was bound to inswer truly The words of subsection (2) are 
those of section 119 of the Code of 1872, in which it should be observed that the 
word ‘ trul} ’ did not appeir It his iccordingly been held, as it was held under 

S 119 of the Code of 1872, ‘ that if such n person answers falsely, he is not 

guiln of the offence of intentionally giving false evidence as defined in S 191, 
Penal Code, for he 1$ not bound by any express provision of the law to state the 
truth • He cannot, therefore, be convict^ under S 193 Penal Code, on an 
alternative charge of having made filse statements either to the Police, or to a 
Mngistnte when such stitements in. conjndictory ind irreconcilable* 

It should be noted that in S 175, the corresponding section in regard to an 
investigation of the nature of an inquest, any person who appears to be so 
acquainted with the facts of the case may be summoned, and he shall be bound 
to attend and to ansuer truly all questions other than of an incriminating nature 
There is in such a case an obligation on such a person to tell the truth, and if 
he states falsely he would commit the offence of intentionally gfving false evi* 
dence as defined m S J91, Penal Code The reason for this difference appears 

to be the nature of the matter under investigation as well as the fact that <uch 

investigation cannot be held by any police-officer deputed for that purpose 
<S 174) Such an investigation, except in the Presidencies of fort St George 
(Atadris), and Dombav, can be held only b) an officer in charge cf a police-st ition 
or by some other police^jfficer specially empowered by the l^cal Government on 
that behalf In those Presidencies, ihe investigation can be made by the head 
of the village who 1$ bound to report the result to the nearest Magistrate to hold 
inquests (S 174) S 17^ however would not apply to an investigation held bv 
the head of a village, as power under it is given only to a police officer proceed- 
ing under S 174 

As to the use to be made of a statement made in the course of an Investi- 
gation and reduced to writing see S 162 md note thereunder 

A statement made by an accused person cannot be reduced to writing by a 
police-officer when, on information received the police-officer should have arrest- 
ed a person, and in fact did afterwards arrest him It is improper for such 
police-officer to take down his statement in writing under S 161, as if he were 
a witness* 

162 (i) No statement made bj anj person to a police officer 

sutements to dice coiirsc of all investigation under this 

not to be signed , use Cliaptct wlnJI, if leduced into writing, be sign- 
eTid*en« *^*'®*"** ed b) tlic pei^on making it ; nor shall anj such 
statement or anj record thereof, whether m a 
police-diarv or otherwise, or .an> part of such statement or record, 
he used for anj purpose (save as hereinafter provided) at anj in- 
qmrj or trial in respect of anj offence under investigation at the 
time when such statement was made 

Provided that, when anv witness is called for tlie prosecu- 
tion in such inquirj or trial whose statement has been reduced into 


' Emp t Kassim Khan I L R , 7 Cal , t2i (s c ) 8 Cal L R 300 . Q Enip r 
Sankaralinga I L R 3 Mad 

* Chinna Ramanna Goud I L R , 31 Vlad 508 

* Q Emp t Appigadu II R . 23 Mad 544 note; Q Emp r Sanlaralmra I 
L R . 23 Mad 544 

* Q Emp I Jadub Das I L R 27 Cal 205 {s c ) 4 Cal VV >, , 1-9 
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anting as aforesaid, tlie Court shall on the lequest of the accused, 
refer to such ^\nting and direct that the accused he furnished uith 
a copj thereof, in order that anj part of such statement, if duly 
proved, may be used to contiadict such witness in the manner 
proMded bj section 145 of the Indian Eiidence Act, 1872 When 
anj part of such statement is so used, aiij part thereof may also 
be used in tlie le examination of such witness, but for the purpose 
only of explaining anj matter rcfeired to in his cross-examination 

“ ProMded, further, tint, if the Court is of opinion that any 
part of anj sucli statement is not lelevant to the subject-matter of 
the inquiry oi tnal or that its disclosure to the accused is not es- 
sential in the interests of justice and is inexpedient in the public 
interests, it shall record such o]>inion (but not the leasons there- 
for) and shall exclude sucli part from the copy of tlie statement 
furnished to the accused ” 

(2) Nothing in this section shall be deemed to apply to any 
statement falling within the pro\isions of section 32, clause (l)t 
of tlie Indian Evidence Act, 1872 

This section has been amended e\cr> lime the Code of Cnminal Procedure 
has come under re\ision The Lowndes Committee in their report made m 
ic)i6 Rave the folloning histor) of ihe section ”»< it stood it that time — 

' Under the original Code of ifi6i (section J45), a Police ofTicer could exa 
mine potehtial witnesses ind reduce ihcir statements to writing, but the -uritnig 
was not to be part of the record or used as eiidenee The Code of 1872 main- 
tained the abo\e pro\isions merely adding (section 119) that no person when 
examined by the Police should be bound to answer mcrimimtmg questions 
The only mitenal change made b> the Code of 1882 (section 162) was that, 
instead of the provision that the statement when so reduced to writing should 
not be vised is evidence it wis provided th-it no stitemeni made by a witness 
if reduced to writing should be used ns evidence agoni-st the accused, thus 
making it clear that the provision in question was intended for the benefit of 
the accused 

The new. sectvoev dvd wot la> down vw Ktovs that the aftcwsed wwght wot ww 
the written record of n witness statement for the purposes of his defence, and 
indeed it rather suggested thnt he was entitled to do so Accordingly cases 
occurred in which the nccuscd demanded to see the statements which the police 
had taken down, in order thnt he might use, for the purposes of his defence, 
nnjthmg Ihnt appeared therein to his ndvnntngc, nnd the Cnicutfa High Court 
ruled that he wns entitled to do so The Alinhnbad High Court, on the other 
hnnd held thnt the writings in effect formed part of the pohce-diary, and were 
therefore privileged from inspection, and this wns the position which stood to be 
denlt with when the Amending Act of 1898 wns under consideration There 
was evidentl) a good dcnl to be snid on both sides ns will appear from the 
report of the Select Committee on the Bill which is quoted tn exlenso below 
The Bill ns introduced proposed to ndopt the Alinhnbnd view, and put statements 
of witnesses when recorded b) the police under section 161 on the same fooling 
ns police^diancs and would onij nllow them to be used to the same extent os 
such dinries under section 173, » e , m effect enneting that the accused should not 
have access to them at all unless the Poire officer vised them for Ihe purpose 
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of refreshing his mcmorj, in which nsc the accused would be entitled to see them 
and cross-examine on them 

The present section ib' which was embodied m the Act of 1898, was the 
result of a compromise in the Select Committee whose report was m the follow 
mg terms — 

• Clause 16 ^ — This clause, ns drafted pro|x)sed to affirm tlie decision of 
the Allahabad High Court, which was m conflict with the decision 
<if the Calcutta High Court The Governments of Bengal, the 
North Western Province-^ Madras Bombay and Burma and most 
of the authorities consulted approve the decision of the Allahabad 
High Court, but the question involved (namely, whether the accused 
Is entitled to inspect statements taken down by the police under 
section ibi) is full of difliculiy In the first place it is essential in 
the interests of public justice that the sources of police information 
should be kept secret If the names of informers or detectives and 
the n iture of their information be disclosed, the detection of crime 
would be seriously crippled In the second place it is unfair to a 
witness that his evidence should be discredited on the strength of 
an alleged statement made to a policeman which he may have 
had no opportunitv of verifying or correcting Such statements 
must necess inly be often taken down hurriedly and may be incorrect 
ly copied out They arc not taken down as depositions or with 
regard tq the rules of evidence, but merely to aid the police m the 
course of their investigation But, in the third place, it may ba 
most important for the accused to show that a witness called for 
the prosecution is telling a story substantially different from that 
which he cold when first questioned by the police We have en 
deavoiycd to reconcile these conflicting interests by reverting io the 
language of the Codes of 1861 and 1872 and adding a proviso com 
pelling the Court on the application of ibe accused to refer to such 

statements and then empowering it in its discretion to allow him to 

have copies of them We ihen provide for the mode in which these 
statements are to be used Ii is clear that a witness ought not io 
have his credit impeached on the strength of a statement alleged 
to havt been made to a policeman unless and until it is shown 
that he his made that statement *' 

The result was not altogether a happy one It will be noticed that the 
section deals mainly with the writing and enacts that it shall not be used as 
evidence with a proviso that the Court may in its discretion direct the accused 
to he furnisliecl with a copy of it — presumably only in order that the accused may 

know tint there is something in the writing which may help his defence and 

goes on to s ly lint the statement (1 e what the witness said to the Police 
oflicer) may be used in the ordinary course to impeach the credit of the witness 
ibviously implying that for this purpose it must be duly proved 

It seems clear that all that the amendment of i8)S intended to effect was 
to mal c It clear that the accused had no nght to call for or see jhe record of 
any s.titem<nts tal en down by the police under section 161, unless the Court 
lliought tint in the interests of justice he should be allowed to do so It did 
not purport to deal with and has left untouched the further question whether 
or not a statement made by a witness under section t6i, as apart from the 
written record of the statement might be u«ed bv the prosecution for the purpose 
cf corrobor iting one of ihoir witnesses under section 157 of the Evidence Act 
and this is at all events one of the pnnnpal difficulties with which we have to 
do 1 n vw 

But though the written sntrmcnl may not be used in evidence, its contents 
mav be made evidence by the examination of the Police officer to whom it was 
male and he may refresh his memotj bv referring to it “ Used as evidence*’ 
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therefore means the putting m of the written stitement as documentary m 
dence m the case * This Meiv of the section 'tas more or less consistently taken 
by the Courts The proviso as it stood till amended by Act No Will tf 1923 

S 34 was also the subject of careful analysis 

S 155 of the Indnn Evidence Act (I of 1872) declares in what ways the 

credit of n witness may be impeached Amongst those it is necessary 6nly to 
mention 

(3) By proof of former statements inconsistent w'lth any part of the evi 
dence which is liable to be ontradicled ” so that before his credit can be im 
peached the former statement imputed to him must be proved S 145 of the 
same Act while declaring that a witness may be cross examined as to previous 
statements made in writing or reduced into wnting and relevant to the matters 
m issue without such writing being shown him or being proved provides that 
if It IS intended to contradict him b> the writing his attention must before the 
writing can be proved be called to those parts of it which are to be used for 
the purpose of contradicting him It will be for the Courts to de- 
clare whether S 145 relates lo a statement reduced to writing under S 162 
of the Code or whether the previous statements mentioned in it are only state 
meats made by the witness m writing or reduced to writing by him and are not 
statements reduced to writing by a police officer or any other third person And 
ne\t It will have to be determined whether the terms of the proviso, that " the 
Court may then if the Court thinks expedient to do so in the interests of justice 
direct that the accused be furnished with a copy thereof” contemplate that such 
ropy shall be given only at that stage of the proceedings and not otherwise 

If however the police officer who reduced such a statement to writing is 
examined as to the statement made to him he can refresh his memory by refer 
ring Jo it while under examination (Evidence Act 1872 S 159) and, if he does 
so the adverse partv if he so requires it may require it to be produced and 
shown to him and ma> cross examine the police witness upon it — (S 161) 

It has however been held that as there is nothing in S 162 which limits the 
prohibition of the use of a statement recorded by a police^fficer under it, as 
evidence to the matter of the charge which is actually under investigation when 
the statement is made it extends also to the use of such a document against the 
person who is alleged to have made that statement So it tould not be used as 
evidence agamst that person when under tnal for intentionally giving false evi 
dence before the Magistrate as showing that previously he had made a contradic 
tory statement to the Police It is not admissible under S 35 of the Evidence 
Act * The vv ntten statement might be inadmissible in evidence but the fact 
that a person made such a statement might be proved by other evidence 

The law on this subject and the value of a statement reduced to writing 
bj a police-officer have been thus explained’ — 

‘ The object of a trial in every case is to ascertain the truth in respect of the 
charge made For this purpose it is necessary that the Court should be in a 
position to estimate at its true worth the evidence given by each witness and 
nothing that is calculated to assist it in doing so ought to be excluded unless 
for reasons of public policy the law expressly requires its exclusion Beanng 
this in mind let us see how Jhe case stands here 

It IS complained in this case that the accused were not permitted to elicit 
from witnesses for the prosecution that they or some of them had before made 
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statements inconsistent with their rxidencc before the first-class Magistrate 
This IS admitted bj the first-class 5 Iagi<trate, whose reason for so refusing 
permission we shall presently consider When it is intended to throw discredit 
upon the c'ldence of anj witness for the prosecution, nothing is more common 
in practice than for the Counsel for the defence to prove, if it can be proved, that 
that witness has previouslj made statements inconsistent with his evidence at 
the tnal When this fact is satisfactorily established, the Court cannot but regard 
the evidence of such witness with suspicion, and the fact is established by the 
evidence of an) one to whom such statements were made, or in whose presence 
and hearing the) were made But the first-class Magistrate is of opinion that 
if the statements arc m ide to a policeman, who chooses under S 119 of the 
Code of Criminal Procedure, iby^, to reduse them to writing they are by that 
section rendered inadmissible, and cannot be proved by the evidence of witnesses 
to whom or in whose hearing the) were made If the section were capable of 
no other construction than the one the Magistrate his put upon it, we should 
be bound to adopt that view though thereby the criminal Courts and counsel 
for the defence should be deprived of one of the modes of testing evidence adduc- 
ed fur the proseculiun But wc are of opinion that the Magistrate has mis 
understood the meaning of that section which runs thus — 

‘ An officer m charge of 1 police station, or other ivolicc-ofllcer making an 

investigation m3) examine orally any person supposed to be acquainted with the 
facts and circumstances of the case and may leduce into writing on) statement 
made b) the person so examined * 

• Ssuch person shall be bound to answer ill questions relating to the va«c 
put to him b) such officer other than questions cnminaling himself 

‘ No statement $u reduced into writing shill be signed b) the person making 
It, nor shall it be treated as part of the record or used as evidence 

(These are the terms of the Code of iSjt, b 119 which were modified by 

the Code of bs it>i, 162, and were dilTerentl) expressed m the Code of 

1698 These modifications however do not make this judgment the less ap- 
plicable ) 

The meaning of ilie section, so fir as it has reference to the point wc are 
now considering, is this 

"A poIicc-ofTicer ma) iximinc an) person acquunicd with tin. facts nf 
the case 

*' Hi IS not bound to reduce into writing an) statement made b) that 
person though, if he wishes to do so, he may reduce it into vvnting 

'* If he does so such written Matement shall not be treated at the trial as 
part of the record or as evidence, which means that though it ma} be used by 
the police-officer to iid him in hi« investigation, it is not Jo be used by the 
prosecution as evidence to establish the iccuscd s guilt 

lo our minds it is clear, from llie wording if ihe section iHelf, that when 
a jicrson males a statement to a police-officer vvhiih is not * reduced into writ- 
■ Mg ' b) him, such statement is not inadmissible in evidence under this seition, 
sinit It does not profess to provide for such a case The policc-oflicer may, 
tlierefon, be questioned as to such statement b) the Counsel for Jhe defence, 
IS ilsi) in) other person who ma) have lieard it made And it is equal!) clear 
tint when it is ‘reduced into w ruing * the seition does not sa) thit the police- 
ofiiccr^ or suth other person, shall not be liable to be questioned as to it, or 
bound to state (he truth when so questioned, but tint the ‘stitement reduceil 
into writing’ (tint is the writing liscIQ shall not be ‘used as evidence' Conse- 
quently, the iKiliic-ofliccr and such ollwr jieruvn, if an), notwithstanding S nq 
of the Criminal Procedure Code, continue as liable to be questioned with regard 
ti sjjih statement as tlic) were before its faiactmenl, and ma), under S 159 of 
Act 1 of 1R72, make use of such wntmg to refresh their memories though the 
writing Itself cannot bo used a« evidence The rule which is Jaid down in 
S 155 of ihil Alt, that tin. credit of a witness may be impeached 'by paxsf 
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of fornur statements inconsistent with 'inj p^^t of his CMclenct which is liable 
to be contradicted and which has il\\a>s been the rule of evidence both m 
Englind and m Indi i is thus left untouched by the subsequent enactment of 
S try of the Code of CnmimJ Procedure This view of ours though it might 
at fiT'st sight seem opposed to S 91 of the Evidence Act is not in reality so, as 
the statement made to the pohce-ofitccr is not a matter required by law to be 
reduced to the form of a document so is under that section, lo exclude oral 
evidence thereof from the mouth of the pohcc-ofTicer or such other person 

Such being our view on this point, vve are of opinion that the Magistrate 
was wrong in not permitting the accused to show, by eliciting answers to that 
effect in cross-evaminution that the witnesses for the prosecution, or some of 
them had previous!) made statements inconsistent with their evidence in Court 
This CISC was considered and approved* The objection was raised that 
the Magistrate refused to require a Police witness to refresh his mcmorj from 
the stitement reduced bj him to writing under S 162 It was pointed out that 
there was no authontj for compelling a witness to refresh his memorj from an) 
document unless that document is either in the possession of the part) wh° 
desires to put it to the witness or is at least such as he can insist on having 
produced This is a document {a part of a police diary) which the law expressly 
declares that the defence has no right to see This was approved by the Allaha 
bad High Court Rut it was also held’ that a Police witness, who had 
with him in Court such statements was bound to produce them when required 
to do SI b> the iccused It was a1«> held that Ihese statements would be 
admissible in evidence and that the> are noi a portion of the diarj, and are not 
prolcwted b) an> enactment Tlie case of hah Churn Chiinan was not refer 
red tc though the object for which these statements were required was the 
s ime in both cases vi to insist on requiring the Police witness to refr“sh hi" 

memor) from them and thus to enable the accused to obtain possession of the 

statements reduced to writing under S 162 

It seems to have been too broadly laid down thit these slatcircnts were 

aJmi«*ibk in evidence for though what a witness may have previously slated 

to the pchce-ofTicer or indeed an) other person may be evidence the written note 
made b) the Police would not ^ evidence and it would have to be proved first 
that a statement w is made md next lhat it was reduced to writing 

The procedure to bo adapted in appl)ing S lb-* was again considered by the 

Calcutta High Court in a judgment to the following effect* 

When a witness whos.e statement has been taken down in writing b> the 
Pol CO appears before the Court for examination and the accused desires to 
make use of lhat statement for the purpose of testing the credit of the evidence 
he IS about to give he should ask the Court to refer to such writing and, if 
neccssar) to give him a cop) of it This is rcall) the only way of secunng the 
u«o of 'uch stitenunts If lbs practice wore tdopted the result would be that 
such statements which might be reallv necessary for the defence would rarcl) 
be kept out of the record and no question would be raised subsequently before 
another Court whether the accused has been prejud ced by his being improperly 
deprived of an opportunit) to refer to such statements The High Court next 
observed that although the pleader of the accused might ask the investigating 
police-officer whether a witness had not made certain statements to him at van 
ance with the evidence that he had given it would be of little use if as in the 
case before it, the poticeoiflicer does not remember what was said and declined 
to refresh his memor) from his diar) in which the examination of the witness 
was entered and it is ver) doubtful whether the police-officer could refresh his 
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memory unle<s tlie wntng was already m and had been put to the witness who 
IS alleged to hn\e made the statement which it is sought to show that he has 
'aried It is not the proper time after all the witnesses for prosecution have 
been e\amined for tin accused to as! the Court lo e\amine the pol ce-officer 
and, on this being refused the) cannot appi) to have him summoned as a wit 
ness for the defence or to produce his dianes fvo doubt the Magistrate might 
at that stage of the case peruse the dianes and if he found it expedient in the 
interests of justice to make use of anj statements entered therein to Impeach the 
credit of witnesses alrcnd) examined he might re-call the witnesses, and after 
furnishing the accused with copies of such statements have permitted further 
cross-examination but this would be a most unusual and highly inconvenient 
practice which nothing could justif) but the clearest conviction in the mind of 
the Magistrate that a miscarriage of justice would otherwise result 

The practice here laid down is liowevcr open to this objection that the ac 
cused should first satisf) the Magistrate that the investigating police-ofTicer has 
taken down in writing any statement made to him by a witness or entered it in 
his dial) and ordimnl) this would be uni nown to him except bj the examina 
ton of the police-officer or the witness himself and therefore it could be followed 
onl) when the accused is possessed of such information 

Th'' danger of reljing on statements reduced to writing by the Police las 
been pointed out ' Such statements arc recorded by the Police in a most Inpha 
zard manner Officers conducting an investigation not unnaturally record what 
seems ir their opinion material to the case at ihat stage and omit many matters 
equally material and it ma) be of supreme importance as the case develops 
Besides that in most cases the) are not experts I what is aid what a not evi 
dence The statements are recorded often I urriedly in the m dst of a cre vd and 
confusion subject to frequent interruptions and suggestions from bystanders 
Over and above all they cannot be in any sen>e termed depositions for they are 
not read over to nor arc they sgned by the deponents There is no guarantee 
that they do not contain much more or much less than what the witness has said 
The law has sife guarded the use <f them and it never can have been the 
intention of the Legislature that as m this case copies should have been without 
question as a matter of course made over to the accused or their counsel it 
is obvious that such statements if used at all should only be used after proper 
proof of them and of the circumstances under which they were recorded, and 
under the direct sanction of the presiding Judge 

Sub secUott (2) 

A dying declaration made to an investigating police-officer under the present 
law may be taken down m writing it may be signed by the person making it, 
and It may be used as evidence Ilie police-officer or some other person must 
however be examined to prove the staiement made and he must state what the 
deceased said to him The written statement purporting to be a dyang declara 
ton may be used to relrcsh h •. nnm but it is not evidcnci m itself like a 
deposition made to a judicial officer by a witne«s who has since died and cannot 
therefore be again examined (See Evidence \ct 1S7 S j2 ) 

The Legislature has now rc-enacted the while «ection The words “used 
as evidence have been replaced by the words used for any purpose nt 
any inquiry ir trial n rc«ptct of any offence under investigation at the same time 
when such statement was made and the first pwijo now makes it clear that 
there can be no question of corroborat ng a witness of contradicting a defence 
witness by oral testimony regard ng a statement made lo a police-officer, for 
neither the statement nor any reexird thereof shall be used 
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The Court is now obliged, when so nquested by the ^ccu«cd to refer to the 
writing, and to suppl> him with i cop> At the time when tJie amending Bill 
was under discussion in the Legislature in it was pointed out that if a 

copy of the whole statement liad to be guen the police might be seriously ham 
pered in their in\esligation of other cases, for a witness often makes one state 
ment to the police in respect of a senes of offences under in\estigation at the 
same time The Legislature has therefore proaidcd that the Court may exclude 
from the cop> guen any part of the statement when it is of opinion that such 
part ‘ IS not rclc\ant to the subject matter of the inquiry or trial or that its 
disclosure to the accused is not escntital in the interests of justice and is in 
expedient in the public interests It is to be noted that mere incxp^ienc) 
m the public interists will not justify the withholding of a copy, even 
in such a casi the copy must be given unless the Court is al«o of opinioi 
that the disclosure of that portion of the statement is not essential in the 
interests of the accused Ihe word and ’ after ‘ interests of justice” cannot 
be read as or 

163 (i) No police ofiicei oi othei person in authoiitj 

Ko inducement to be offei or make, oi eaii^^e to be ofTerctl or ma'le, 
®®*‘’*'* an} sucli induccnient, threat oi promise as i*? 

mentioned in the Indian E\idcncc A.ct, 1872 » section 24 

(‘^) But no pohcc-oflicor or other per^^on slnll pie\cnt, any 
caution or otlierwise, an} pci^on from making in the course of any 
m\estigation under tins Chapter an} statement uliicli he maj be 
disposed to make of his own fico will 

The following sections of the Evidence Act (1 of iSya) are of importance in 
connection with ihis section — 

S 34 A confession made by an accused person is irrelevant in a criminal 
proceeding, if the making of the confession nppenrs to the Court to have been 
caused by any inducement, thrcit or promise, hiving reference to the charge 
against the accused person proceeding from a person in authority, and sufficient, 
m the opinion of the Court, to give the accused person grounds, which would 
appear to him reasonable for supposing that by making it he would gain any 
advantage, or avoid any evil of a temporal nature in reference to the proceedings 
against him 

S 25 No confession made to a police-officer sh ill be proved as against a 
person accused of any offence 

S 26 No confession made by any person whilst he is in the custody of a 
police-officer, unless it be made m Ihe immediate presence of a Magistrate, shall 
be proicd as igainst such per-^on 

Explanation —In this section ‘ Magistrate does not include the head of a 
Village discharging magistcnal functions m the Presidency of Port St George 
or in Burma or elsewhere, unless such headman is a Magistrate exercising the 
powers of a Magistrate under the Code of Criminal Procedure, 1882 (1S9S) 
(Amendment enacted by Act III of 1S91, S 3) 

S 27 Provided that when any fact is deposed to as discovered in consc 
quenie of information received from a person iccused of any olTcnce, in the 
custodj of a police-*>fficer, so much of such information, whether it amounts to a 
confession or not as, relates distinctly to the fact thereby discovered, may be 
proved 

So even if ornaments connected with an offence have been produced under 
th< inlluence of an improper inducement by the police, evidence as to their pro- 
duction IS admissible • 
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S 28 If such T confession, as is referred to in S 24, is made after the 
impression caused bj an) such inducement, threat, or promise has, in the opinion 
of the Court, been full} removed, it is. relevnnt 

S 29 If such T confession is othervMse relevant, it does not become 
irrelevant merel} because it was made under a promise of secrecy, or m 
consequence of deception practised on the accused person for the purposes of 
obtaining it, or when he was drunk, or because it was made in answer to ques- 
tions which he need not have answ.ered whatever may have been the form of 
those questions or because he was not named that he was not bound to make 
such confession, and that evidence of it might be given against him 

Person in authority 

The same words are to be found also m S 24 of the Evidence Act It mil 
be lor the Court in each case to consider whether the person who may have 
offered or made or may have ciuscd to be offered or made such an inducement, 
threat or promise is a person in authonty over the person who may have con- 
fessed under such an influence A travelling tuditor m the service of a Railway 
Company was held to be a person in auihorit) over a booking-clerk of the same 
Compan} , so that in consequence of an inducement offered by him, the confes- 
sion of the booking-clerk was held to be inadmissible as evidence The test 
would seem to be had the person authority to interfere with the matter, and 
any concern or interest m it would be sufficient to give him that authority, as 
a travelling auditor, it was his business Jo report to the authorities of the Corn- 
pan), and he had it in his power to represent the matter m any light that he 
might think proper In Madras a Monigar is a person m authority ® 

Mherc an indiuemenc is held out to a prisoner to make a confession, by 
telling him that he will be better off if he makes a confession, he may be in- 
duced, if he knows that circumstances arc strong to lead to a presumption of 
guilt, to make a confession (hough he is innocent There may be no objection 
to telling i pnvoner th it he had better tell the truth but that is very different 
from telling a m in thit lu had btUer ciinfcss when jou do not know whether he 
is innocent or guilt) ^ 

184 (I) Aiij Prc^iKlcnc} Magi^slrntc, anj Mfigi^trite of the 

Power to record state- first cl'\‘!8 and anj Magistrate of the second 
m nsandcanf isiia clffss ‘.peciallj omiwucrcd in this behalf 1)} the 
Local Go)ernnicnt nn), if lie is not a police-officer record anj 
statement oi confc^^sion made to him m tlie cour'^e of an investiga- 
tion nndcr this Chapter oi at an> time afterwards before the com- 
mencement of tbc inquir} or trial 

(2) Such statements shall be rccoided in such of the manners 
licrcinaftci piescnbed foi recording evidence as is, in his opinion, 
best fitted for tlie circumstances of the case Such confessions 
slnll be iccoidcd and signed 111 the manner provided m section 
3G4, and such statements oi confessions shall then be forwarded to 
the Magistrate b) whom the case is to be inquired into or tried 

(3) A llfagistiate shall, liefore recording anj such confession, 
explain to tbc person miking it tint he is not bound to make a 
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confession aiifl tint if he doe*? so it niaj be used ns evidence against 
him and no j\Iagistiate slnll lecoul anj such confession unless, 
upon questioning tlie peison making it, lie has reason to believe 
tint it uas made ^o)^ntar)h and, when he iccords anj confes- 
sion, lie shall make a mcmoiandiim at the foot of such lecord to 
the following effect — 

“ I !n\e explained to (namel tint lie is not bound to make 
a confession and that, if he does so, anj confession he maj make 
maj be used as evidence against him and I behexe that this con- 
fession was voluntarilj made It was taken m mj presence and 
hearing and was read o\ei to the pcison making it and admitted 
bj him to be correct, and it contains a full and true account of 
the statement made bj him 

(Sipiicrf) A B , 

Magistrate 


Explanation — It is not neccssarj that the Magistrate leceiv- 
ing and recording a confession or statement should be a Magistrate 
having jurisdiction in the case 

A Magistrate acting under $ 164 must not be also a pohce*oiIicer 

In Madras a village Magistrate* and a village Munsif* may act under 
S 164 But a village headman cannot for, os a village servant, he is emploj^d 
on police duties * nor can a village headman unless he is a Afagistrate exercising 
the powers of a 'Magislrue under the Code of Criminal Procedure, and not 
merely exercising «ome special powers of a Afagistrate under a local law (Act 
III of iSgt S 3) The same rule applies to heads of villages m Burma and 
elsewhere— (f&itf) 

In Bovibvv a patel is a policea>fllcer and cannot therefore, ad under 
S 164 ‘ 

S 1C4 relates to two distinct mailers ti the recording — 

(1) of a statement made by a person who is regarded as a witness (see 
sub section 3) 

( 3 ) of a confession of guilt 

Both of these could before the amendment of this section be recorded by 
any Magistrate not being a police^flicer m the course of an investigation, that is, 
a proceeding for the collection of evidence conducted by a police-officer or by 
an> other person (other than a Alagstrate) who is authorised by a Afagistrate on 
this behalf [S 4 (1>)J and before the commencement of an inquiry or trial, that 
IS before the commencement of judicial proceedings If jud cial proceedings 
have commenced, the investigation would no longer be m progress S 
would not apply 

So a statement cannot be recorded under S i<>4 when a case is under inquiry 
by a Magistrate under S 302 * 

Hitherto all Magistrates were aothonseil to record statements and confes 
sions under S ir4 but by the amendment made b) /Xct Will of 1933, S 3S 
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ihe po^vcr is taken awa> ^Itogelhe^ from Magistrates of the third class and it 
nn onl> bo e\erci«od by such \[’igistntes of the second class as are specially 
empowered in this behalf by the Local Goaemment At the same time amend 
ments have been made in sub section {3) and the Magistrate before recording a 
confession is now required to explain to the person about to make it that he is 
not bound to make a confession and if he does so it may be used as evidence 
against him The memorandum to be signed by the Magistrate has been ela- 
borated so as to cover all the requirements of the sob section 

The word statement m S 164 is not limited to a statement by a witness 
but includes too tint made by an iicuscd and not amounting to a confession 
Such statements must be recorded in the manner laid down and cannot be proved 
orally by the recording Magistrate when not so recorded • 

If a confession is found to be filse in parts namely os to the justifying 
motive for an offence it does not follow that the rest of it relating to the com- 
mission of the offence must he rejected \ prosecution may contradict any part 
of the statement of the accused person given in evidence and if sufficient grounds 
exist the Court may accept the incriminatory and reject the exculpatory portions * 
The confession of the person under trial is obviously the best evidence 
possible, and this has from ages past been accepted as a legal axiom But a 
confession must be voluntarv and not obtained by ‘ any inducement, threat or 
promise having reference to the chirge against the accused person proceeding 
from a person in authority and sufficient in the opinion of the Court to give 
the accused person grounds which would appear to him reasonable for suppos 
ing that by mak ng it ho would gam any advantage or avoid any evil of a 
temporal nature in reference to the proceedings against him (Evidence Act 
S 24) So with the object of further protecting a person making a confession 
from such influences it has been also declared that no confession made to a 
Police-officer shall be prned as against a person accused of any offence llhid 

S aj 1 and also that no confession made by any person whilst he is in the 

custody (fa Pilue^jftter unkss ii be made in the immediate presence of a 
Magistrate «hill be proved a« evidence {Ibid S a6) 

S 164 of (he Code tmpowers a Magistrate to record a confession in the 
course of an investigation (hit is while a person is in the custody of the Police 
or at any time afterwards before the commencement of the inquiry or tnal, 
that IS before judicial proceedings have been taken It also declares how* such 
a confession shall be recorded The object is to secure that it shall be volun 
tardy m ide and that it accurately and properly represents vvhat has been said 
Every care should be taken to observe the law in this respect so as lo ensure the 

idmissibility of a confession, for, although provison has been made to provide 

some remedy for neglect to comply with the directions in regard to the recording 
of a confession by enabling any Court before which it is tendered or has been 
received m evidence to tale evidence that the statement recorded was " dulv 
made’ 533 fort) there must always be some reluctance on the part of 
such Court to rely upon such evidence, and a failure of lustice may thus be 
caused So where the accused person when first placed before the Magistrate 
did not offer to make any confession, but after being remanded to Police custexly 
under S ifiy and five days later made a confession which was recorded by the 
'fagistrate under S i ('4 Ihe confession was rejected as unreliable* 

S 164 It will be observed enables any Magistrate of the classes mentioned 
in sub section (i) to record a confession although he may not be competent to 
hold the inquiry or trial and so it often happens that the confession is recorded 
by a Magistrate who takes little interest in the matter through inexpenence or 
carelessness from the feeling that his duties are somewhat mechanical because 
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ho is not IiKel> to net further as a judicial officer But the great importance of 
a careful performance of this duty lannot be too strongly impres«cd upon all 
Maglstr-Ues, and in their desire to enforce this the seieral Local Go\ernments 
have issued very stringent orders 

It IS to be remembered that ordinarily a police officer making an arrest 
without a warrant la bound to send the person arrested without unnecessary 
delay before a Magistrate having jurisdiction in the case (S 6o), and if he is 
holding an investigation he may not detain him in custody for a longer period 
than m all the cinunist.inces of the case is reasonable Such period, except under 
.1 special order from a I\f igistratc obtained under S 167, ought not to exceed 
twenty-four hours (S 6ij The strict observance of this rule is of the highest 
importance in reference to the weight to be given to a confession obtained while 
in police custody 

Among the executive orders issued by Local Governments and High Courts 
the following may be cited to illustrate the importance which is attached to a 
full understanding ol their dunes m the matter of confessions by the Magis- 
tracy and the Police If a person is rc.idy to make a confession he should be 
taken to the highest Magistrate, short of the District Magistrate, who can be 
reached within a reasonable lime A Police-officer should realise that a con- 
fession IS not the final but an initial stage of an investigation, and that it is his 
duty to make every effort to obtain corroborative evidence in proof of the state- 
ments made in the confession, for experience ha« amply shown that a confession 
IS not necessarily true and reliable A confession may moreover be rejected in 
the course of the inquiry or trial and in that case if no other evidence is forth- 
coming which was procurable there will be a failure of justice ‘ 

Confessions voluntarily made and properly recorded though retracted before 
the trial commences arc admissible in evidence against the accused* 

The object being to ensure as far as possible that confession is being volun- 
tarily made, and for that purpose to remove any influence likely to affect a person 
miking it, all Police-officers, specially any Police-officer connected with the 
investigation, or in whose custody he may have been brought before the 
Afagistrate, should be excluded at the time of the recording of the confession 
The fact that such precautions have not been inken may not render a confes- 
sion inadmissible in evidence, but the Court might not attach much weight to 
It, and if there 1$ evidence showing misconduct on the part of the police this 
may induce the Court to reject it as unrcinble imJess it be in some way cor- 
robornted by substantial evidence Where it appears that there were no pre- 
cautions t.tUen to relieve the person making a ronfession from the influence 
of the Police so as to ensure lb'll the confession had been voluntarily made and 
the Magi'.tntc h.id omitted to attach to the confession the memorandum required 
the Calcutta High Court refused to admit ft in evidence* 

Before the recent amendment to sub-section (3) the Madras High Court had 
required fhit ‘belore a conlession w-is recorded it should be explained to the 
accused th.it he was under no obligation lo answer any question put to him 
and he should be warned that it was not intended to make him an approver 
and tint anything he said will be used against him But the fact that he his 
not been so warned docs not make his confession Inadmissible in evidence 
(nvidence Act I of 1872, S 29) 

it ins also been laid down by executive order that the Magistrnle should care- 
fully watch the demeanour of the pcr«on both before and while he makes the 
statement confessing his guilt The .accused should also bo asked how long he 
Ins been in the custody of the Police This was also held by the Bombay High 
Court,* which addcti th.Tf if there is no record of the fact, te , how long the 
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•>ccu«ed Inti been in police custody the Court shoo'd send for the Aligistnte and 
satnfv Itself on (lie point If the iccused permit^ should be examined 

for the purpt ce of isccrt lining whether he exhibits any mark of personal injury 
and in the event of such examination mealing prwta facie grounds for suspect 
ing violence the M igistratc should have the accused person examined by a 
medical officer 

How a confessioa should hs recorded 
\lthough S if4 permits a ronfossion to l*e recorded By a Magistrate not 
cimpetenj to di li with the inquiry or tnil of » particular offence it has been 
the rule to require that it should be recorded aS fur i* possible by a Magistrate 
of experience and not by a Magistrate of the jpwest classes The Punjab Chief 
Court has required the Magistrites decid ng ca«cs to bring to the notice of the 
District Magistrate any case m which a confession has been recorded without 
adequate reison by a Magistrate of a lower class than the first Some of the 
exeiutive mstruclions forbidding lower class Afigistralts to record cmfes'ions 
are now rendered obsolete by the amendments made in sub section (3) In the 
United Provinces it has been ordered by the High Court that in dacoity cases 
and other serious crimes confessions should be recorded by the Distnet Magts 
tratc or by an Furopcan Magistrate of some ^landing in whitever part of the 
iTstnct the crime may have been committed and that as a general rule confes 
sions should be recorded only by a Magistrate of the first class at headquarters 
or by a Sub*di\is onal Magistrate 

Unless the Mag stratc upon questioning the person mal ing a confession h is 
reason to believe that it is being made voluntarily he must not record it The 
Madras High Court has ordered that if a Magish’olo has a doubt whether the 
accused is going to speak voluntarily he may if he thinks fit remand him to a 
sub<jail before recording hi« confession or statement and in such cases care 
should be taken that he is not subjected to any mlcrfercnee or undue influence 
by the police the investigating Politc-ofTtcr not being allowed to see him excipt 
in the presence of the Magistrate It is not siifiicient for the Magistrate before 
recording the confession to note that the accused was made to understand that 
he should make his statement voluntarily and that he was given time to satisfy 
himself and make his statement voluntarily Where the Magistrate on being 
examined admitted that he had not asked the tfecused whether he was making 
It voluntarily there was a defect which vvas not cured by S 533 and the con 
fesson was not idmissible m evidence* Although it is most desirable that a 
Magistrate should make a memorandum of inquir) showing what steps he has 
tal cn to satisfy h mself fully that the accused is confessing voluntarily a con 
fession otherwise duly recorded is not inadmissible in evidence merely because 
no such memorandum has been made (Umar Dm v Crnuri I L R, 2 Lah 
12)) But where an inquiry is to the voluntary character of the confession 
IS made by the Magistrate not at the commencement but at the end of the 
statement of the accused the defect is merely one of form * The Courts must 
ensiirt against the reception of evidence not strictly admissible Statements to 
the verifying Magistrate when not recorded in the manner provided by S 164 are 
in dmiss ble and cannot be proved orally by the ^Iaglstrate * 

A confession should be recorded in the manner provided by S 364 
S 3f4 requires that the examination of an ncciised per>on shall be recorded — 
(fl) in full including every question put and every answer given 
lb) m the language in which he i- examined or if that is not practicable 
in the language of the Court or in English and requires that such 
cxaminat ( n shall be shown or read to him or if he dies nit under 
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stand the language, interpreted fo him with liberty to him to explain 
or add to his answers that it shill be signed bv the accused md 

by the Magistrate nnd that the Magistrate shall certify, and that ns 

the examimtion proceeds he shall record under his own hand a me 
morandum thereto which he shill sign 

In the language m ^bicb it iQ tnade. 

This IS of the highest importance so as to obtain the evict words and expres 
sions used in order to xscertain what 1 confessing prisoner meant to siy An order 
of the Local fjocernment under S 357, directing evidence to be recorded m 
Cng[i«fi cfoes not iflect the language of recording a confession So, if an m 
tcrpreicr he u<cd because the language used is not the language of the Loim» 
or understood by the Magistrate the confession should be recorded in the 

language in which it js so interpreted ' u, by the process of re interpretation 

there IS danger of muccur icj m the rendering of the words used If an inter 
preter be employed unle'ig he is in official interpreter of the Court be mu'*' 
be sworn (^Sce 0 »th> Act f\ of iSyj) S 3 ind note S post) If the 

confession is made m a language intelligible to the Magistrate, and be is onwft 
himself to record it in that language, and no ministerial officer cm be obtained 
for tfi It purpose the law has been sufficiently complied with if the Magistrate 
records it under his own hand 

Oi'dinanlji it should he recorded in the language in which the accused was 
examined The object in view is to obtain the words used bv the accused, ono 
6y this means to learn the meaning ol what he may have said The fact that 
the Local Government nn> under S 357 hate empowered the particular judicial 
officer to take down evidence of witnesses m bis own mother tongue, cannot 
affect the terms of S 3O4 // ti « not pradicalfle 10 record do examination id 
(fie language in which it i< made, it may be recorded m the language ol the 
Court ir m Lnt,Iish This would be for instance when the examination is in a 
fsinguige unlnown to the Court and conducted through an interpreter, or, in the 
case of a confession recorded under S 164 out of Court when the Magistrate 1* 
unable htmvcir to tal e it down in the language m which it has been made and no 
nimiaiinal officer or other person is present or available who is competent io do «o 
/>ui IV hen i f’residenrj Magistrate uxortltd m Cngbsh a confession made in Marall 1 
ahhovigh when examined under ^33 the Magistrate admitted that it could 
have been tiken down m Marathi by a subordinate of his Court, it vvas held 
that this w 15 nn irregularity but it A>as admitted as the irregularity had not 
injured (he accused in his defence * 

H an interpreter is employed the examination should be recorded m the 
fanguifie in which it i* comniun rated to the CiUrt by the interpreter* 

Where a tonfession recorded under S 164 was not taken down m ibe 
language in which it was made In accordance with "5 3^4 it was held to be 
inadmissible notwithstanding thit the Magistrate was under S 533 examined 
and dopo-.«l to the statement having b*en made for it was held lhat b> rea*on 
of S Qi of th" Evidence Act (I of iS7*) no evidence could be given m proof 
of such a matter except the document itself, which was m existence and forth 
coming* fbe corr<clne«« of (his (pinion has been doubled m a ca«c which Jd 
not depend on that pomi ^ and it has also been dissented from • It has been poinie*! 
out ihit S S33 expressly alfows such evidence to be taken So as to make a state 
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ment nnde b> -in acciistd idmu^ibk "is ividcncc notwHlisnndmg S yi of the 
Evidence Act (I of 1872) nnd Ihit thil section of the Code is intended to apply 
to C1SCS in which the directions of the Im hive not been fully complied with 

So where 1 iinhssion or < Mmin ition of the -iccustd had been taken down 
in English when it could and «hou)d have been recorded in the vernacular in 
which It was made evidence wt> taken under S 533 from which the Court 
was satisfied that it hid been properly mide as recoialed, and it was idmittcd • 

Interpretation of ezamination as recorded 

If a confession or examination of an accused is interpreted, it should be 
recorded m the ! nguaj,i nd words in which it is communicated to the Court,* 
for if a second trinslatim be made, and the statement be recorded as so under- 
stoed the accuracy which the hw contemplates is made more remote The 
object of the law in requiring that ordinarily such a statement shall be recorded 
in the langii ige of the person making it, is to represent the very words and 
expressions used so as to ensure iccuracy and prevent misconstruction of what 
is said 

Every question put and every auwer given to be recorded in full 

This is of great importance for a si itement made in answer to a question 
put may have a different meaning if considered without that question Also 
the questions put should not be of the nalure of a cross-examination, nor 
should they be pot with thi object if getting the accused to incriminate himself 
or others under trial with him * 

But where the confessions wen ncorded in narrative form ind without 
any questions and inswcrs it was held lint they were properly admitted in 
evidence ns it vv is not shown that the prisonirs liad been prejudiced* Where 
the confessions as recorded omitted to give the questions put but the memorandum 
m ide by the ^taglst^ate set them out it was held that the omission was 
immaterial as the questions were of such a nalure that it was perfectly immate* 
ml to the sense and meaning of the prisoners statement whether they were 
recorded or not* Ihe mere absence from the record of any questions put does 
not in Itself nnl c. a statement inadmissible Nor does the fact that ft may 
have been ibtumcd tn inswcr to questuns which need not have been answered 
(tvidence Act S •<<)) 

A confession should not only be voluntary but it should be expressed m the 
words of the person making it the quc»tions put being with the object of 
making it complete and more intelligible The Calcutta High Court have accord 
ingly severely condemned the pn>cedure of a Magistrate who recorded a con- 
fession with the assistance of a statement previously taken by the Investigating 
Police-officer ^ 

He shall be at liberty to explain or add to his answers 

The original record should not be iltcred or imended An explanation or 
addition should be separately recorded 

The record ehall he eigoed hy him and the Magistrate 

If the person cannot write, be sliould affix his mark which is equivalent to 
a signature General Clauses Act \ of iSqy, S 3 (52) A thumt^imprcssion 
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IS not T sigmture When an accused js able to write, his thumb impressjon will 
not mat e the confession ndmiss ble * The Magistrate should also affix his signa 
ture to a confession as well as to the certificate required by S 164 

The reason for requiring the signature of an accused person to the record of 
his confession ts probably to furnish *» new and strong test whether the confession 
was voluntary nnd free from controlling influences and to afford him a lecas 
petitiettlia ; — an ultimate opportunity, — ^before the finnl completion of the record, 
of indiciting that the confession was not voluntary, or vvas made under improper 
influence (if such were the case) and also an additioml opportunity of denying 
the accuracj of the record of that confession The error of the J^Iagistrate in 
omitting lo ask such a person to Sign Inving regird to the probnble intention 
of the Legislature in requiring the signature of the accused was held to be 01 
such n nature “is may have senousl} prejudiced her, and therefore this im 
perfect retord of the confession was not admitted in evidence ogflinst her* {S 
533 of this Code since emefed vvould now provide a remedy for such an 
omission ) 


Mamoraodum at foot of the record'-'S 104 (3) 

This is of the highest importmce It need not be m the Magistrate’s Innd 
writing* but it must be it the fool of the record and signed by him The omis 
Sion to attach such 0. memorandum must necessarily induce the Court, before 
which such confession is tendered or has been produced in evidence, to rega™ 
the proceedings of the Magistritc as having been both hastily md carelessly 
conducted ’ind when there was evidence showing gnie doubt whether the con 
fession was voluntirily made the Court rejected it, nnd would not take evidence 
to supply omission * 

The fact that this certifiente hi« been mode does not prevent another Court 
before which the case may come judicnllj from considering whether the con 
fession vvas voluntarily made upon evidence lo show jlie contnry* The length 
of time that the 'veewsed has ^en t ept under duress or custody by the Police 
before he confessed is impornnt evidence m this re«ptet 

Statemont. 

A stitcment recorded under S 164 is not necessirily n statement mide b> 
an accused person It may be that of ■% witness in the case under investigation 
as for instance, the sntemint of 'i person dangerously wounded or otherwise 
in danger of death whose evidence it might be of importance to obtain abd 
preserve A discretion is left to the Magistrate as to the manner in which it 
is to be rtvorded s » long a- il is recorded in one of the niannerv heremifler pm 
scribed for recording evidence that is as prescribed by Ss 355363 The witness 
should be examined on oath — Oath s Act, \ of 1873 S 5 But if he is a 
Hindoo or 3fahomcifan or his an objection to m iking an o ith, ho sh dl instead 
of an oath mike in affirmation (Art \ of 1873 ^ &) Torms of oaths and 
affirm itions are guen in the note l» S 359 post If falsely made the witness 
making the statement is punishable imder b 193 Penal Code • 

S i<>4 does not is m the case of a confess on provide that a statement 
made by a witness shill be soluntanly made, but it is the duty of a Migisfratc 
m taking such a statement, m the course of an investigation, that is, before the 
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accused and all the witnesses are sent in with the final report (S 173) by the 
Police, to satisfy himself m this point, and, if a. witness is sent in by the Police, 
to satisfy himself that it is necessary to take his statement before the inquiry or 
or trial has actually commenced Unless some necessity be shown to his satis- 
faction, he should abstain from acting under S 164, and more especially if he 
IS not competent to hold the inquiry or tnal When the person was seriously 
wounded and likely to die, such n necessity would exist The Police are not 
competent to send in custody an unwilling witness for the purpose of having 
his statement recorded, so that bis statem^t may be fixed when it becomes 
necessary to examine him afterwards in judicial proceedings,* for that would 
alone show that the statement was made under undue pressure which would 
throw doubt on its truth and deprue it of any weight as evidence So where a 
witness was kept under surveillance for several days before he was examined 
by a Magistrate, it would be impossible to say how far any of her statements 
then recorded, and afterwards retracted at the Sessions trial, can be accepted 
as voluntarily made or tnie and such statements cannot therefore be properly 
admitted under S 28S in evidence at the trial * So also a Magistrate is not 
justified in taking the statements of witnesses sent in by the Police while the 
investigation is still being hold on the ground stated that “ there is every chance 
of their being guned over Such pncetdmgs have the appearance of a desire on 
the part of the Police to have recorded unwilling or it may be untrue, evidence 
obtained under some pressure, so as to bind these persons, who up to that time 
have been under their influence and llius to prevent them from afterwards making 
voluntaiy statements and possibly telling the truth, without risk of being prose- 
cuted for perjury The law (S 162) declares that a Police-officer shall not record 
any statement made to him by a person under examination by him Its object 
IS defeated, if while a Police-officer cannot himself record such a statement, 
he can indirectly do so by placing certain persons before a Magistrate and per- 
haps a local ^iaglst^ate not competent to deal with (he case judicially, and thus 
to get their statements recorded The Police-officer had no authority to place 
these witnesses before the Magistrate and they did not appear voluntarily If 
he thought that these persons could be gamed over he should have completed 
the investigation without delay, and thus have obtained the evidence of these 
witnesses in a regular manner* In another case* in which certain persons 
were sent in by the Police to have their statements as witnesses recorded by the 
Magistrate under S 164, as otherwise their evidence might be lost Ihe High 
Cour tin condemning such proceedings has pointed out that, though the law does 
not require that the Magistrate should as in the case of confessions record that 
the statements had been voluntarily made, it is important that there shootd be an 
equal safeguard in the case of statements by witnesses The Mag strate should 
have abstained from recording such statements unless he had some assurance 
that the witnesses attended voluntarily In that case at the *?essions trial a 
statement so recorded was retracted by the witness who denied Us truth stating 
that It had been made in consequence of ill treatment at the hands of the Police 
The Sessions Judge nevertheless under S 28S treated that statement as evidence 
in the case under trial It was also pointed out that it was impossible to say 
which of these statements was true <0 as to enable reliance to be placed on one 
rather than on the other* as there was no comiboration of the statement which 
the Sessions Judge hod received under S 2^8 

Such statements or confeseione shall then he forwarded, eto. 

The Magistrate or Court before whom or which such statement or confes- 
sion shall come shall presume that the document is genuine that anv statement 
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IS not a signature When an accused is able to write, his thumb impression will 
not mal e the confession admissible * The Magistrate should also affix his s gna 
ture to a confession as well as to the certificate required by S 164 

The reason for requiring the signature of an accused person to the record of 
his confession is probably to furnish a new and strong test whether the confession 
was \oluntary and free from controlling influences and to afford him a locus 
penttenUce — an ultimate opportunity, — ^before the final completion of the record 
of indicating that the confession was not \oluntary, or was made under improper 
influence (if such were the case) and also an additional opportunit> of denying 
the accuracy of the record of that confession The error of the Jilagistrate in 
omitting to ash such a person to sign, having regard to the probable intention 
of the Legislature in requiring the signature of the accused was held to be of 
such a nature as maj have seriously prejudiced her, and therefore, this im 
perfect record of the confession was not admitted in evidence against her* (S 
533 of this Code since enacted would now provide a remedy for such an 
omission ) 


Memorandum at foot of the record'— S 164 (3) 

This IS of the highest importance It need not be in the Magistrate s hand 
writing* but it must be at the fool of the record and signed by him The onus 
Sion to attach such a memorandum must necessarily induce the Court, before 
which such confession is tendered or has been produced in evidence, to regard 
the proceedings of the Magistrate as having been both hastily and carelessly 
conducted and when there was evidence showing grave doubt whether the con 
fession was voluntarily made the Court rejected il and would not take evidence 
to supply omission * 

The fact that this certificate h is been made does not prevent another Court 
before which the case may come judicially from considering whether the con 
fession was voluntarily made upon evidence to show the contrary* The length 
of lime that the accvised has been 1 ept under duress or custody by the Police 
before he confessed is important evidence in this respect 

Statement 

A statement recorded under S if4 is not necessarily i statement made by 
an accused person It may be that of a witness m the case under investigation 
as for instance the statement of a person dangerously wounded or otherwise 
in danger of death whose evidence U might be of importance to obtain and 
preserve A discretion is left to the Magistrate as to the manner in which it 
IS to be recorded so long is if is recorded in one of the manners hereinafter 
•ftadovi, far. vmrrlin/g fc/inaiu,-, ‘hnti -rs "fs inarscrhnb *oy ^55 ■^03 'X'in: •w/ne-ss, 

should be examined on oath — Oath’s Act, \ of 1873 S 5 But if he is a 
Hindoo or ^Iahomedan or has an objection to m iking an o ith, he shall instead 
of nn oath make an aflirmation (Act \ of 1S73 S 6) I orms of oiths and 
nffirmaticns arc giicn in the m to to S 35J post If falsely made the witness 
making the statement is punishable under S 193 Penal Code • 

S if>4 docs not as in the case of a confession provide that a statement 
made by a witness shill be v ilunlanly made, but it is ilie duty of o Magistrate 
in t ikmg such a stitcnicnl, in the course of an investigation that is, before the 
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accused and all the witnesses are sent in with the final report (S 173) by the 
Police, to satisf) himself in this point, and, if a, witness is sent in by the Police, 
to satis(} himself that it is necessary to take his statement before the inquiry or 
or trial has actuallj commenced Unless some necessity be shown 10 his satis- 
faction, he should abstain from acting under S 164, and more especially if he 
IS not competent to hold the inquiry or tnal When the person was seriously 
wounded and likely to die such 1 necessity would exist The Police are not 
competent to «end in custody m unwilling witness for the purpose of having 
his statement recorded so that his statem^t may be fixed when it becomes 
necessary to examine him afterwards in judicnl proceedings,* for that would 
alone show tint the statement was made under undue pressure which would 
throw doubt on its truth and deprive it of any weight as evidence So where a 
witness was kept under surveillance for several days before he was examined 
by a Magistrate it would be impossible to say how far any of her statements 
then recorded and afterwards retracted at the Sessions trial, can be accepted 
as voluntarily made or true and such statements cannot, therefore, be properly 
admitted under S 288 m evidence at the trial * So also a Magistrate is not 
justified in taking the statements of witnesses sent m by the Police while the 
investigation is still being held on ihe ground stated that “ there is every chance 
of their being gained over Such proi codings have the appearance of a desire on 
the part of the Police to have recorded unwilling or jt may be untrue, evidence 
obtained under some pressure, so as to bind these persons, who up to that time 
have been under their influence and thus to prevent them from afterwards making 
voluntary statements and possibly telling the truth, without risk of being prose- 
cuted for perjury The 1 iw (S 162) dtclares that a Police-officer shall not record 
any statement made to him by a person under examination by him Its object 
IS defeated if while a Police-officer cannot himself record such a statement, 
he can indirectly do so by placing certain persons before a ^^aglstrate and per. 
haps a local ^laglstrate not competent to deal with the case judicially, and Jhus 
to get their statements recorded The rolice-officer had no authority to place 
these witnesses before the Magistrate and they did not appear voluntarily If 
he thought that these persons could be gained over, ’ he should have completed 
the investigation without delay, and thus have obtained the evidence of these 
witnesses in a regular manner* In another case,* in which certain persons 
were sent in by the Police to have their statements as witnesses recorded by the 
Magistrate under S 164 as otherwise “ their evidence might be lost ”, Ihe High 
Cour tin condemning such proceedings has pointed out that, though the law does 
not require that the Magistrate should, as in the case of confessions, record that 
the statements had been voluntanl) made, it is important that there should be an 
equal safeguard in the case of statements by witnesses The Magistrate should 
have abstained from recording such statements unless he had some assurance 
that the witnesses attended voluntarily In that case at the Sessions trial a 
statement so recorded was refracted by the witness who denied its truth stating 
that It had been mide m consequence of ill treatment at the hands of the Police 
The Sessions Judge nevertheless under S ’SS treated that statement as evidence 
in the case under trial It was also pointed out that it was impossible to say 
which of these statements was true so os to enable reliance to be placed on one 
rather than on the other,* as there was no corroboration of the statement which 
the Sessions Judge had received under S 288 

Such etatements or confessiooB shall then be forwarded, eta 
The Magistrate or Court before whom or which such statement or confes- 
Sion shall come shall presume (bat the document is genuine, that any statement 
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as to the circurastinces under which it was Jaken purporting to be made by the 
person signing it is true and that such eiidencc, statement or confession was 
duly taken (E\idence Act, 1872, S 80) In such a case therefore a Court is bound 
to regard such facts as prQ\ed unless or until thej are disproved {Ibtd S 4) 

It not unfrequently happens that a statement or confession recorded under 
S 164 IS retneted or denied at the inquiry or tml, and on allegation is made 
tint It was made under undue influence or pressure on the part of the Police 
If proper precautions ha\e been taken by the recording hlagistratc as already 
indicated in the note there will be little difliculty in dealing with such an imputa 
non This subject has been also dealt with in the note lo S 287 post 

\\hen a person has under S 164 confessed to a Magistrate and he is 
examined at the inquiry or trial, he should not be asked if he made that con 
fession The Court is to be satisfied that the confession was made, and that 
should under S 80 of the Evidence Act be presumed Undoubtedly great care 
IS required in testing such a statement, but experience shows that a man, who 
has made a perfectly free and voluntary confession, is so astonished, in his 
passage through several Courts, that people seem not to believe him, that he at 
last retracts ' 

Cooduct of a police lovesiigation after confession recorded 

The tendency of the Police is to rely entirely upon confessions recorded under 
S 164, instead of inquiring how far the statements made are true and can be 
corroborated by the reliable evidence of vvitnes-^cs The less confessions are 
relied upon the better standing alone, they do more harm than good * It rarely 
happens that a confession voluntarily made 1$ absolutely true and reliable, for 
there must nearly alw'ays be an inclination on the part of the confessing prisoner 
to minimise the part he himself took 10 the commission of the offence, and to 
make another the pnnapal offender So also a confession regarding the com- 
mission of an offence against property, eg dacoity (S 39 S> Penal Code), is 
often of little value if it does not disclose what has become of the property carried 
off, for ordinarily the confessing prisoner must be well informed of that, and, 
as was remarked by Strsight J ’ it continually happens that while the Police 
have been occupying themselves m getting n confession, many of the traces of 
the crime which if once followed up would have produced valuable proof, 
have disappeared 

The following observations* of Fftiieram CJ on the duty of Magistrates 
and Sessions Judges in respect to receiving confessions recorded under S 164, 
which are retractid at an inquiry or trial arc important 

“ In a very large number of cases there is reason to beheve that miscarriages 
of justice occur, because no trouble is taken by the Judges to use the means 

which are provided to enable them to ascertain whether or not confessions, which 

have been made and afterwards retracted, are true or false 

“The prisoner made a confession which is corrobarated in various ways 
and which is in all probability true, but he afterwards retracted it and charged 

the Police with misconduct As no step was taken to test the truth of such 

charge, it would probably not be safe to act on the confession alone, nnd, without 
It, there is no evidence to convict the prisoner The duty of the Judge on the 
tml was to have examined the police dnnes, nnd to have himself examined the 
roIice<on«table m whose charge the cise w is from the beginning, with the 
View, not to ascertain what the prisoner said, but under what circumstances, 
and under what pressure, he made the various statements which he has made, 
and, had he done so, the exact \ ilue of the confession would have been asccr- 
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Jn ni-d ^nd U ^ould ln\*' been possible either to icquit or con\ict the prisoner 
tvithout fe ir of injustice but is the ci<e his been tried, neither of these courses 
cm be taken with anything like sifetj It appeirs lo be well known that the 
Pot ce are in the h ibit of extorting confessions bv illegni md improper means, 
mil gmt bi me ts i i t on ihi Police for doing so In ni> opinion the bHme 
does not rest so muih with tht Police is with the Magistrates and Judges 

The Police ire ignorant men and must re!) for their instructions upon the 
ofticnls whose dut\ it is to test the nlue of their work They find that con 
fessions obtained b) them are constmtl) retracted and themseKes chitged with 
tortun ind griss nil i induct The\ find that no inquiry is made of them is to the 
truth of such ihirg s but th u the) ire merely told thit they must obtain convictions 
f nder this* iircunisiinus n would appear certain that they should think their 
condiut ppr ved bv the Judges md should persevere in it 

For vinous reasons it seldom happens that the police investigation is com 
plcted when the ictused person is sent to the Magistrate within the extreme 
period tvventy four hours after his arrest (S 61) and if he has confessed and 
IS willing to give information likely to lead to the discovery of further evidence 
his pnsenco may b<- necessiry it the investigation In such a case the Magis 
Irate to whom the accused person has been forwarded may, from time to time, 
authorise his further detention m police custody as he may think fit, for a term 
nut exceeding fifteen days on the whole But he is bound to record his reasons 
for so d ing (*5 167 and note thereunder) 

Bemedy provided to correct neglect to record a confeaeion properly. 

This Code attaches more importance lo substance than to form, and while 
providing for the manner in which various acts should be performed in order 
to prevent a failure of justice from some neglect or failure to conform strictly 
with its d rections in this respcit, it enables a Court before which such a case 
has come to take evidence to supply what has been left undone so long as it 
IS possible without prejudice to the person under trial 

533 enables a Court before which n statement of an accused person 
IS fendertd or has bicn received in evidence, to take evidence that the person duly 
made the stattment recorded if il finds that any of the provisions of S 164 or 
S 364 have not been complied with by the Magistrate recording such statement, 
md It further divlares that notwithstanding anything contained in the Indian 
Evidence Act 1872, S qi, such statement shall be admitted if the error has 
not injured the accused as to his defence on the merits 

By this means a Court is enabled to prevent a failure of justice which might 
result from a confession purporting to have been recorded under S 164 being 
inadmissible evidence because through the carelessness of a Magistrate, the 
forms prescribed by those sections have not been duly observed But though the 
mischievous consequence of such carelessness may thus be averted, the Afagis- 
trate is liable to censure for the trouble, inconvenience and expense which he has 
caused The cases in which S 533 has been applied, arc stated in the note to thit 
section 

Distinction between confession nnder S 164 and an 
ezaminstion under S 864 

\ confession recorded under S 164 is made m the course of an 
investigation,” that is, when the offence is under investigation by the Police 
md the use his not been pi iced before a Magistrate on termination of that 
investigation by the submission of his final report by the investigating police 
oflicer (Ss 16^170) A confession recorded as an examination of ihe accused 
under S 364 would be in the course of judaal proceedings taken by a ^lagistrate, 
nther m an inquiry or trial and after ibe matter is no longer in the hand» of the 
Police S 342 requires a Magistrate at any stage of an inquiry or trial, to put 
questions to an accused for the purpose of enabling him lo explain any circum 
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stances apenring m CMdence against him in which case the examination would 
be recorded is directed by tbit section and 364 Reported cases show that 
"Nlagistrites ind Sessions Judges have commenced judicial proceedings btwtt 
them by so questioning an iccused before there was any evidence requiring an 
expfm iiion from him Such proceedings hue been cortdemned is contrary to 
h\v being of an inquisitornl nature and unfair to the iccused, since they 
hi\e the ippeirmcp of in attempt to obtain evidence igainst him out 01 h\v 
Own mouth by pressure of cross-eximination But it would be otherwise u 
nn iccused bemg brought before a Court \o 1 uotarily expresses Viis wish \o 
ciiofcss Ills guilt or to mil e 1 stitement of the pirt he htd td en in the comnU'*- 
s on of the ofTenre under inquio or tnnl The liw doc< not expressly provvie 
for such a cise, wh'ch would not come within S 164 for the reasons stated 
It would seem therefore that such a confession or statement would he recotiti 
Under ^64 The ludicnl officer should howoer explain the position bj 
recording the circurnstances under which he w-is called ujwn to act, that is, ma' 
hi h cud it the \CiluntirY wi-h of ihc accused He should be careful to 
record my question that he might put to the accused such questions shoulfi be 
<nlj to miKe the confession or stitement intelligible, ind not be of the nature 
of 1 cross cximin du n The terms of S 364 should i 1 so be strictly observed 

Pur the same reason i confession recorded by o Magistrate who has under 
S 20a been deputed to inquire mto the mitier of n complaint docs not cotnc 
within S 164 ind consequently it is, not admissible is evidence under S ^ of 
the Evidence Act * But its substince can be mide evidence through the eviaence 
of the 'Iigistrate who took it 

Thi- Ifigh Court has been called upon to determine whether t confession 
recorded has been tiken under S ibj or under S 342 ind 3G4 It has been 
hefd tfnt w fit re ^ Magistrue had jurisdiction to tike proceedings on '» Toltce 
reptrt [S iqo (D)| a confession recorded by him mav be regarded as the com 
mcncement of in inquiry or tnij held by him ind that, in thit case u would 
hive been recorded not under S 164 but under S 364 » A FiilJ Bench 0! the 
Cifcut<« ffigh Court has also held that when a confession wis recorded before 
the police investigation was concluded by 1 Migistraie who 'Ms competent to 
hoW the inquirv and did hold the inquiry it was not recorded under S 164 but 
under S 3(4 and that the act of the Maglstnte terminated the investigation* 
But in 1 c'*e decidM vind^r lhi«[ Code this case was distinguished and was not 
foffowtJ< The prisoner was placed before the Magistrate because he had slajed 
thit he vvas prepared to mike a confession ind the rise vvis still under investi 
gitfon But under the autfionij of the Full Bench case {•>) it was contended 
that the confession Wgs record^ under S 364 becnuse the Magistnte who 
recorded it held the inquiiy ind commiijed the prisoner to the Sessions Court 
fc Kx# fn«eicr poinferf out that this action of the 'figistrate was after the 
confession hid been recorded and could not iffect the chiricter of the proceed 
mgs i/reicfy tiken ' m the course of the investigation’ sUll being held * 

The \ltihibid High Court his held, under the Code of iSSj S rf >4 
ippfies to confessions or statements recorded by a Mugisirate other than the 
Migistriip holding in inquiry pre) m niry to commitmcni.* J/ u 7s bmveier 
round in thit else thit the Magistrate was competent to hold md wa« ictuifly 
hold ng an inquiry prehmlmn to commitment 

The Itornbi) High Court* held ihii only stitemmU of wimcsses made to 
the irvmg Court nn be rnrrobt nlej in the manner coniemplUed b\ S 157 of 
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Uie 1 \idcnic \ct Bill Hie Al^dn® High Court* after coiisidcnng this ruling 
held that a statement of n witness recorded under S 164 is admissible to corro 
borate the statement made that witness before the committing Magistrate 
and from which statement he re«siles in the Ses^s ons Court 

When a complainants ntafiment thargmg another with an offence recorded 
as a statement under S 164 happened also to amount indirectly to a confession 
of the complainants own guilt of some other offence the fact thit it was not 
recorded as a confess on did not render it inadmissible in evidence against 
the complainant on i charge of perjurj * 

S 164 does not npplj lo the towns of Cjicutti and Bomba) because this 
Code dies not apph to the Pol ei of tho e towns JS 1 (2)] F\ccpt S 115 no 
part tf Chapter \I\ <f which S i(>4 a p irt ippi es to th( Pol ce of C ilciitta * 
or Bombas * See now k B m \ct 1 \ of i/i 

Confession recorded fay a Magistrate in a Native State 
If proiod such i confess on is Inussibk 

Copy of a confession or statement 

An ccu«ed person is not entitled to a cop) of any statement under S 164 
as the Code dies not provide for this* 

105 (j) ^116110%^ an ofHcci in cJnrge of a police-station, 

seach by pole 01 a jiolicc officcr iTPiking an investigation has 
icasoinblc grounds for believing that anything 
nLCC''‘s'ii} fui llie j)iiijK>scs ol an iincstigation ;nto inj offencL 
Mhich he 18 authorised to investigate may be found in any place 
within tlio limits of the police station of winch lie is in charge, or 
to which lie lb attaclied, ind that such tiling cannjDt in his opinion 
be otherwise obtained witliout undue delay, such ofScer may, after 
recording in, writing the grounds of his belief and specifying in such 
wnting, 80 far as possible, the thing for which search is to be 
made, r-ciicli or cause seiitlj to be nude, foi sneb thing in any 
place witliin the limits of sncli station 

(2) A police officer proceeding under sub section Ci) shall, if 
]>i icticablc conduct the search in person 

(i) If he IS unible to conduct the search in puson and there 
IS no other person competent to make the search present at the 
time, he may after recording m wnting his leasons for so doing 
icqinu an) oflicci subordniilt to liiin to make the ‘Starch, and 
he slull deliver to such Miboidnnte offiroi an older in writing 
specif) mg the place to be searched and, so far as possible, the 
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thing for -nhich seaich to be made , and such subordinate officer 
may thereupon search foi such thing m such place 

(4) The provisions of this Code as to search-wan ants and the 
gcncial pioMsions ns to searches contained in section 102 and 
section 103 shall, as fni as may ht, apply to a seaich made under 
this section 

(3) Copies ot <niy iccoid niadt uiulei sub-section ( 1 ) oi sub- 
section (3) shall forthwith be sent to the nearest Magistrate em- 
powered to take cognizance of the offence and the owner or occupier 
of the place searched shall on application be furnished with a copy 
of the same by the Magistrate 

Provided that he shall pay foi the same unless the Magistrate 
for some special reason thinks fit to furnish it free of cost. 

S 94 enables an oflicer m charge of « police stntion, not in the towns of 
Cnlcuttn nnd Bombay to issue a written order to a person in whose possession’ 
or power a document or thing is believed to be, the production of which may be 
considered to be necessary or desinble for the purposes of an jnvcstigationi to 
attend and produce it or to produce it provided that it is not an unpublished 
record relating to any affair of Slate or an official communication or a letter, 
jxistcard telegram or other document, or any pirccl or thing in the custody of 
the Postal or Telegraph authorities S 165, which i« analogous to S 96, enables 
such Pohcc-offiLcr or any Police officer m il mg m investig ition to search or cause 
search to be made within the limits of ihe police station, if he has reason to 
believe that such document or thing will not be produced on such a written 
order, or vdteit it i» m t liioaii lo be in Ihe possession of any person (to whom 
such written order may be directed) 

The terms of S tf»5 were interpreted m a very re-tricted manner having 
been held lo limit the power of house search by the Police to search for some 
sjvecifK. thing and not to authorise a general search ’ A wider view of the 
I«iwcrs if the Police was however |n 1 en by Ihe Judicial Committee of the Privy 
Council who held that a M igi^trate, v%lio may be acting not as a judicial officer, 
can under S lo^ if present at in imestigntion, order a general search to be 
imdi in I'lnuch is ht would hive b<.vn competent undir S fi to issue a 
wamm for that purpose^ Ihe learned Judges of the Calcutta High Court 
seem lo have regarded this as a matter not provided for by the Code 

S 1G5 as amended and re-cnaclcd bv Act No Will of S jf, now 

lays down that the rolicc^ofTlier shall record m writing his reasons for mahmg 
the search and that the thing for which seateh is made shall so far as possible’ 
be »ixcifeil in this record 

S if, iNo provides th ii orJininl} the search shall be made by the Police 
officer holding the mvtstigaiion m person, and that, if that be not practicable, 
he nn\, bv an order in writing authorise any subordinate Police.officer to rnahi 
such search Care should be laWen that Ihe order in writing specifies the parli 
lulirs r»“quired by sub si-clion Ij) Ihe search must bi ronductul as far as n’ i' 
l>e, in accordance with S inj and S 103 Tlie latter section requires fo) that 
the search shall be made m the presence of two or more respectable inhabitants 
of the localiH , (b) that a list with particulars of the places of the finding of th'* 
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articles found shall be prepared in the presence of these persons and signed by 
them, (c) that the occupant of the house or some one on his behalf shall be 
allowed to be present at the search and (d) that he shall receive a copy of that 
list duly signed S lo’ declares how entrance into the place is to be obtained 
i! It IS closed 

. A pohce-ofTicer is competent to act under S 165 only in an investigation into 
an olTence whch he is authonccd to investigate that is a cognizable offence, 
or if the offence is non-cognizable only jf be is authorised by an order from a 
Magistrate under S i^j (2) to make m investigation 

He IS justified in exercising his discretion to mike a search under S 165 
whenever he has reason to believe that an offence has been committed which 
he IS authonsed to investigate * 

Sub section (j) is new The Police-officer is required under sub section (i) to 
record in writing before making a search the grounds of his belief le his 
reasons for mnk ng the search and when under sub sect on (3) he requires a 
subordinate bj order in writing to male the search he is again required to 
record his reasons Both these records are to be sent to the Magistrate having 
jurisd ction and the owner or occupier of the place is entitled on application 

to receive copies for which he must pay unless the Magistrate ‘ for some special 

reason otherwise directs It is not eas> to conceive the spectaJ reasons 
contemplated possibly poverty would be one 

Searches by night are not illegal and ore occasionally unavoidable When 
the search can be delayed until daylght without endangering the chance 
of recovering the property it should be postponed 

Some local and special laws deal also with the subject See Ben Act VII 

of 1864 S i 7 also Mad Act IV of 18S9 and Bom Act II of 1890 Also Act 

\II of 1882 Ss 15 and 18 

Any Police Officer above the rank of a head constable may institute 0 search 
for excisable articles liable to confiscaton Ben Act V of 1909 S 'o 

Police-officers of all grades may without a warrant enter and inspect* any 
dnnkmg shop gambling house or other place of resort of loose and disorderly 
characters (Act V of iSdr S 23) (■•) any salt works or any warehouse or any 
premises in which salt is stored (Ben Act V!I of 18^4 S "3) (3) any shop or 
premises of licensed manufacturers and retail vendors of excisable articles (Ben 
Act V of 1900 S 66) Special provision is also made by S 153 of this Code 
for the inspection of weights and measures 

Searches under S 30 of the Ind an Arms Act (\1 of 1878) may in Bengal 
be conducted only in the presence of a Magistrate or police officer not below the 
grade of Inspector * In the D vision of Chittagong this has been extended to 
police off* cers not below the grade of Sub Inspector * 

S 102 (3) enables search to be made of the person of any one in or about such 
place if be is cPxsntvihlv siisppctr *4 of coiJceaJjwvg ohmit, bj.s ijecsiw. Uwt axtiHft 
for which search is being made 


106 (2) An officer in clnrpe of 1 pohce-station or a police- 

Whfn officer m officer not bcing below the nnk of sub-inspector 
lonmay V«qu4*anr imestigition may require an officer 

ther to issu* search m cliargc of another police station, whether in 
the same or a different district, to cause a 
search to be made in anj place, in anj case in which the former 
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officer might cause such search to be made, 'withm the limits of 
his own station 

(2) Such officer, on being so required, shall proceed accord* 
ing to the provisions of section 165, and shall forward the thing 
found, if an), to the officer at whose request the search was made 

(3) 'Wliene\er there is reason to believe that the delay occa- 
sioned by requiring an officer in chaige of another police-station 
to cause a search to be made under sub-scction (1) might result in 
eiidence of the commission of an offence being concealed or des- 
troyed, it shall be lawful for an officer m charge of a police-station 
or a police officer making an investigation under this Chapter to 
search, or cause to be searched, any place in the limits of another 
police station, in accordance with the provisions of section 165, 
as if such place were withm the limits of his own station 

(4) An) officer conducting a search under sub section (3) shall 
forthwith send notice of llie search to the officer in charge of the 
police station within the limits of which such place is situate, and 
shall also send with such notice a cop) of the list (if any) prepared 
under section 103, and shall also send to the nearest Magistrate 
cmpowcicd to take cognizance of the offence, copies of the records 
referred to in section 1G5, sub-sections (1) and (3) 

(5) The owner or occupier of the place searched shall, on ap 
plication, be furnished with a cop) of an) lecord sent to the 
Magistrate under sub section (4) 

Provided tint be shall pa) for the same unless the Jfagistrate 
for some special reason thinks fit to furnish it free of cost 

See note to S i6j Compare S 84 which is made apphcnble by S l6S U) 
md S !Oi 

Powers under this section hitherto esercisablc only by officers in chirpe of 
pol re stations cin now by reason of the amendment made by Act No Will 
of 1923 S 37 be exercised by an officer making nn imestigatlon, protided he 
ts not below the rank of a Sub Inspector 

Under S 157 (1) the officer in charge may depute one of his subordinate officers 
not being below such rank as the Local Goaemmenl may, by general or speaal 
order prescribe in this behalf to proceed to the spot nnd investigate 

Sub-section (3) is new, and enables an officer in charge of a police station or 
an investigating officer to search or cause a search to be made, beyond the 
limits of his own junsdiction whenever there is reason to believe that the delay 
In adopting the procedure laid down b> sub-section (1) might result in the con 
cealment or destruction of evidence An officer making a search under sub- 
section (3) must comply with all the requirements of subsection (4) 

107 (J) 'Wlicncvcr am per'ton is 'irrc'^tcd and detained in 

Procedure when In- appears that tlic investigation 

Tfs/cttion cannot be cannot W completed withm the period of 
fo^hourt twcnt)-four hours fixed b) section 61, and 

there arc grounds for believing that the accusa- 
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tion or information is well-founded, the officer in charge of the 
police-station or the police-officer making the investigation if he 
IS not below the rank of sub-inspcctor shall forthwith transmit to 
the nearest Magistrate a cop> of the entries m the diary herein- 
after prescribed relating to the case, and shall at the same time 
forward the accused to such Magistrate 

(2) The ^Magistrate to whom an accused person is forwarded 
under this cection ma}, whether he has or has not jurisdiction to 
try the case, from time to time authorize the detention of the 
accused m such custod} as such Magistrate thinks fit, for a term 
not exceeding fifteen dajs m the whole If he has not jurisdiction 
to try the case or commit it for trial, and considers further deten- 
tion unnecessary, he may order the accused to be forwarded to a 
Magistrate haMng such jurisdiction 

ProMded that no Jfagistrate of the third class, and no Magis- 
trate of the second class not specialh empmveied in this behalf 
by the Local Government shall authorise detention in the custody 
of the police 

(3) A Magistrate ajithorizing undei tins section detention m 
the custody of the police shall record Ins rcn'?ons for so doing 

(4) If such order is given by a Magistrate other than the 
District Magistrate or Sub divisional Magistrate, he shall forward 
a copy of his order, with his reasons for making it, to the Magis- 
trate to whom be is immediately subordinate 

S 38 of the Amending Act No Will of iq» 3 has made two important 
changes in S 167 In the first place the duty laid upon the officer in charge 
of the police station in all cases b} sub section (i) can now be performed by the 
in\estigatmg officer, if he is not bclo\% the rank of Sub Inspector The chief 
reason for this is clearly to obviate delay In the second place it is now laid 
dov,n statutorily that a remand to police custody cannot be ordered by a Magis- 
trate of the third class and can only be order^ by a Magistrate of the second 
class when specially empowered 

S 167 completes the first stage of an imesligalion If it has not been 
finished within twenty four hours after the arrest of any person and there is 
good reason to believe that the accusation or information is well founded, the 
officer m charge of the police station or the investigating officer, if he is not 
below the rank of Sub Inspector is bound forthwith to send to the neartsl 
Magistrate such person together with a copy of the entries in the dianes 
relating to the case The Magistrate will then be in possession of information 
upon which he should act He can then exercise his discretion whether he 
should authorise the further detention of the accused in police custody for purposes 
of the investigation still in progress An order for such detention should no 
be inconsiderately made and merely because the investigating officer applies for 
It but for some good reason to be recorded by the Magistrate 

An application for a remand to police custody under S 167 must be made, 
in Bengal, personally by the chief police-officer present to the chief Magistenal 
officer present, that is, at the head-quarters of a district by the District 
Superintendent, and at a subdivision, by the police-officer in charge of Ibe 



228 


CODE OF CRIMINAL PROCEDURE 


Chat XlV 
Sec, 167 


sub-district, unless this is impossible owing lo the absence of one of the officers 
concerned, or to some other e-sceptional ca.use 

A remand cannot be granted in the absence of ihe prisoner The prisoner 

should be for\%arded from a Police station direct to the nearest Magistrate 

and not to the next superior officer of Police* 

The Magistrate is required to record his reasons for such an order This 
means that there should be some ground for believ'ing that the insestigation 
will be properly assisted by the presence of Ihe person arrested with the m'esti 
gating police-officer Among such reasons, it may be suggested would Be that 
the acccused who has confessed lo a Magistrate under S 164 to having com 
muted the offence can alone identify others engaged in it or that he js 
willing to show where stolen property has been concealed, and that owing 
to the necessil) for sending h m io the Magistrate sufficient opporlunit) ha* 
not been gwvn for that purpose 1{ the real name and residence of an accused 
cannot be ascertained by the Police within twent} four hours from the time 

of arrest application should be made for a remand for a time sufficiently long 

to enable proper inquiries to be made It should be noted tint before an order 
detention m police custody can be passed the accused must have been placed 
before the M gistrntc ind that the term of the detention is lim ted it wn' 
be for the Mogisrate m each case to consider what the term of such detention 
should be It should not necessarily be ordered for the full term allowed by 
law It should be only for what may be necessary to attain the object m 
for which the order of remand is Jesir d* The nearest Magistrate can order 
such detention but if he be a Magistrate who has no jurisdiction to inquire 
into or to try the case he must at once (withm twenty four hours) fonvard a 
copy of his order with the reasons therefor to the Magistrate to whom he is 
subordinate that is to the District Magistrate or Subdtvisional Magistrate Such 
Magistrate who is empowered to receive police reports can then deal with 
the matter If the nearest Magistrate 10 whom an accused is sent by 
the police has no jurisdiction to inquire mto or try the case and cons ders that 
no further detention or police (ustody is necessary or should Be ordered he should 
forward the accused to a Magistrate having jurisdiction S 165 does not 
authorise a police-officer to detain a person in police-custody for twenty four 
hours unless such detention is shown to be necessary, for S 61 declares that 
no police-officer shill detain m custody a person arrested without warrant for 
n longer period than under all the circumstances of the case is reasonable* 
and the term of twenlv four hours is fised as the extreme limit of «urh 
detention The term of twenty four hours is the time of custody of a Police 
officer in the regular force not that of a village police-officer (See S 59 and 
note) If such period has been exceeded the Magistrate should talce proper 
notice of the conduct of the police-officer, and if be is a sJibordvwate Magistrate, 
he should report it to the superior Magistrate It constitutes an offence for 
which the policc-ofTcer is liable to punishment under Act V of 1861, S 29 An 
order by a police-officer potting a person in the charge of some other person, 
such as a neighbour, is detention in his custody * 

The following executive* instructions have been Issued in various 
Provinces — 

A Police-officer should never apply for an order from the Magistrate for 
further detention in police custody on the ground that the prisoner is likely to 
confess and he should not npply for such an order except upon the follow- 
ing grounds — ■ 
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(i) that It IS necessar} to compare the accused person's footprjnts with the 
tracks to and from the «cene of offence, 

(ii) when the accused offers to point out stolen propertj or articles used in 
the offence, a weapon or other articles with which the offence was committed, 
O' othe' e\idence of \a!ue in the case, and there is reason to belie%e that the 
offer IS bona fide, 

(ill) when It IS belie\ed th.it persons h\mg ilong the supposed route taken 
h} the aicu'id por'on mit,ht be able to identif> him, and when it is considered 
unreasonable to expert such persons to come forward upon the chance of being 
able to gne etidence, 

(i\) an} other good and sufficient special reason, and in considering 
whether the prisoner should be sent to the M igisterial lockup or be remanded 
to the police the Magistrate should be guided accoixling to the opinion formed — 

(i) whether the confession is \oluntir} or improperl} obtained and 

(ii) whether tn case of opinion that the confession is voluntar}, he considers 
that the return of the prisoner to the police is of importance to the proper 
preparation of the case 

Before ordering the detention of an accused person in police custody under 
S 167 the Magistrate must explain m writing to what use he intends the 
presence of the accused in the hands of the Police to be put ind will hear 
any objection which the accused person may lia\e to offer to the proposed 
order 

In consequence of instructions from i 1 k superior police luthoritics in 
Bescsi. a practice has been introduced of asking for an order of remand to 
police custody 167) in order that some \erificalion of a confession recorded 
under S iff4 may be obtained from the prisoner at the place of the occurrence, 
and after an order of remand a Magistrate generally a subordinate Magistrate 
and not the Magistrate who has recorded the confession, is deputed to occom* 
pany the prisoner who remains m custody of the Police This remand is 
generally ordered although the prisoner has not caen stated his willingness or 
desire to give any further information while m the custody of the Police, but in 
the presence of the Magistrate, he points out various places where the crime 
was commuted or m progress, ond often such information is not new, but has 
been already obtained and by ihis means it is sought to corroborate the con 
fession already recorded, S 27 of the Evidence Act declares that “when any 
fact IS deposed to or discovered m consequence of information received from the 
person accused of an offence in custody of a police officer, so much of such 
information, whether it amounts lo a confession or not, as relates distinctly 
to the fact thereby discovered may be proved ” This practice has been 
condemned in several cases It was remarked (i) that its real object seems 
to be to add fictitious weight to a confession and to embarrass a judicial officer 
when he has to determine at the trial whether that confession, which has been 
repudiated and denied almost immediately ifler it was made and on the first 
opportunity when the prisoner was free from ail influences, real or imaginary, 
from the Police, is reliable, was made voluntarily ond is a true statement of 
what actually took place It should be only when the prisoner admits m his 
confession a willingness to point out places mentioned by him or to give other 
information that recourse should be had to such a practice, and then the greatest 
care should be taken that whatever the prisoner may say or point out is his 
voluntary net apart from all possible influence of the Police What is described 
as the verification of his confession by the accused nearly always relates to 
matters already known, and must therefore be of little value when the accused 
IS m custody of the Police 

If he is a prisoner under conditional offer of pardon, he should not be 
remanded to police custody and so detained during the whole investigation 
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Such a course raises the greatest suspicion Jhat the Police have so arranged the 
evidence that he ^ill gi%e under pardon in such a manner as to fit in with the 
e\idence that they maj obtain while he is in their custody* It was held that 
a conditional pardon under S 337 could be ofTered only when an inquiry i* 
before a Magistrate, that is, after judicial proceedings have commenced 

But the amendment made by Act No Will of 1923, S 86 now provides 
for the tender of a pardon "at any stage of the investigation or inquiry” 
note to S 337 

The Local Government, Unjted Promsces has commented on the fact 
that the detention of accused persons by the Police u often authorised by 
Magistrates on insufficient grounds, and that the duty of requiring the Pohe® 
to show good and sufficient reasons why the accused should be remanded to 
their custody is not properly exercised lor example, a remand for the purpose 
of enabling the accused to point out ihc place where the stolen property is 
concealed is rcnsoniblc if the nccusod has voluntarily before the Magistrate 
offered to conduct the Police to the spot But u is unreasonable if no such 
offer has been made md if the object of the Police is really to induce him to 
make discoveO Remind again, for the purpose of allowing the Police to 
compare the prisoners footprints with suspiaous tracks, or und^er some circum 
stances of having him identified would be reasonable But remand for the 
purpose of enibling the Police to extract more information of on mcritninating 
nature from him than he has given in bis statement would be impropcf m 
general terms a remind to the Police should be regarded os the exception, and 
not the rule, and the exception should only be mide when the Magistf®** 
believes that certain points m the case cannot be properly investigated unless 
the Police arc allowed the custody of the accused 

S 344 makes similar provision for the remand of an accused person to 
custody, but this is only in a case under inquiry or trial, and there must be some 
evidence before the Magistrate before h«» can act under S 344 A remand under 
S 344 IS very dificrent from one under S 167 to police custody during a police 
investigation 

In proceedings under S no the Migistrate has no power to remand to 
custody S 167 apples to proceedings under Chapter \IV and not to those 
under S no * 

168 \S^licn an) subonliimtc i>ohcc-officer has made anv 
Report Ol inTort.- in\cstigntion unilor tins Clnpter, lio sin'll 
gation ^ subordinate rcport Utc rcstilt of sucli imestigatinii to tlie 

police-officer ofTiccr 111 charge of the police-'ttation 

S 157 authorises an ofTicvr in rharge of a police station to depute one of his 
subordinate officers to mike an investigation mlo a cognirable offence and to 
take such measures as maj be necessary for ihe discovery of the offender The 
foregoing sections declare how such investigations are to be conducted S 16® 
requires that the report of an investigation held by a subordinate police-officer 
shall be made to the officer in charge of Jhe police station, who will then act 
as provided by Ss 169, 170, 173 The investigating officer may himself take 
action tinder 160 

The necessity for making such a report will not justify the detention In 
custody of an accused person for a jicriod csccedmg twenty four hours from 
the time of his arrest 

The accused person is not entitled to a copy of such report * 


I Amir Khan p K rmp.7Cal N,457 
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169 If, \ipon an investigation under tliis Chapter, it 
R,fc«c of occusrf appears to tlio officer in cinrgc of tlie police- 
when evidence defi- station or to the policc-ofTicer making the 
investigation that tiierc is not Riifficicnt evi- 
dence or reasonable ground of suspicion to justify tlie fonvanliiig 
of the accused to a Magistrate, such officer sliall, if kucIi person ib 
in custodj, release Inin on his executing a f>ond, with or witijoiit 
sureties, as sucli officer maj direct, to appear, if .iml when f-o 
required, before a l^Iagistrate empoucred to t'lkc ca^tn/.ttue of 
the oiTence on a police-report and to trj the acciisid or tomrnit 
him for trial 

ENcry imestigating oflicer can now take iction und. r S lOj w(i ir»-vcf lilt 
rank Hitherto, le, prior to the emetment of Act Will of Kjii, S ti ji 
was onij the ofheer in charge of the police station who hid l!i»- {mwtr 
Sch V (25) contains a form of bond nnd bail bond wilh nintbt 
If the accused person is m custody the case must In rc{><irli(l t») th" M it'U 
trate, and he cm be discharged only on Ins bond, or on bol, i,r ondir the 
special order of a Magistrate (S 6j) If the ormcc i« huhM^ imd Uf u 
prepared to gi\e bail he should be released on bid or, if ihf iMiWtuMrir 
thinks fit, on his bond without sureties (S ^«/>) If he i« anus d <i( h iimi 
billable offence, he may be released on bail but he shill not hi kfi nlni^d If 
there ippear reisonible grounds for believing that he his hem guilty ,f un 
offence punishable with death or transporfition for life (S 4 17) / > ui 

If an lecusid per«on his been released by the Poliei on hu Umj j, j, 
if nnd when required, before the Magistnte, the Migistrite on rirnvlna tl^ 
Police report on completion of the investigation, sin!) nnkt smh ordir f r »* 
discharge of such bond or otherwise as he thinks fit (S 173) (3) ■* 

If after an investigation the police officer reports that the infurmit 
complaint mide to him is filse, the Magistnte is not comprtmt 
order the complainant to bo prosecuted A full opportunity ^huu'd Lr‘''‘ 
by the Magistrate to such person to complim to him, so is jo 1,-^,, ^ f 
inquiry as to the truth of the complaint If, after sufTrirn^ ^ 
complaint is made, there is no reason why the Migistralf* r1,ou^ 1 
such person He should not on receipt of 1 police repfjrt cal! 
to show cause why he should not be prosecuted But if 1,^ 
complaint is inquired into by his examination of himsrlf h, 
it is dismissed, he can be prosecuted* Similarly, it hii !>«,„ ^ A'lid 

there is no reason, why the prosecution should put forward s» e u 
who m their opinion, would give false evidence* ' ‘-t a (a rt/^ 


Case to be sent 
Magistrate when evi* 
dence is suffiaent 


170 (1) If, upon an investigation undtr fj j 

appears to tlie officer in clnrfri /,(r . it 

station tliat tlicrc is Huffir,,-,. 
reasonablc ground as nfons / 
shall forward the accused ^ 

Magistrate empowered to take cognisance of to ^ 

police-report and to try the accu«od or comt' • 1 , , 
if the offence is bailable and the accused ibj*‘ ~ 

— 
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shall fake security from him for his appearance before such 
Magistrate on a day fixed and for liis attendance from day to day 
before such Magistrate until othemise directed 

(2) When the officer in charge of a police-station forwards 
an accused person to a Magistiate or takes security for his ap 
pearance before such Magistrate under this section, he shall send 
to such Magistiate any weapon or other article which it may be 
necessary to produce before him, and sliall require the complain- 
ant (if any) and so many of the persons who appear to such officer 
to »be acquainted with the circumstances of the case as he may 
think necessary to execute a bond to appear before the Magis- 
trate as thereby directed and prosecute or gne evidence (as the 
case may he) in the matter of the charge against the accused 

(3) If the Court of the District Magistrate or Subdivisional 
Magistrate is mentioned m the bond, such Court shall be held to 
include anv Court to which such Magistrate may refer the case 
for inquiry or trial, provided reasonable notice of such reference 
IS given to such complainant or persons 

(4) The dav fivod under this section shall be the day whereon 
tlic accused person is to appear, if security for his appearance 
has been taken, or the day on wliicli he may be expected to 
arrive at the Court of the Magistrate, if he is to be forwarded 
in riistody 

(5) The officer, in whose presence the bond is executed, shall 
dcluer a copy thereof to one of the persons who executed it, and 
shall then send to the ^Tagistrate the original with Ins report 

Sch V (■’6) ^^d (27) conmn Torms of bonds referred to in sub seclions (1) 
and (2) respectively 

Maglsltate empo^eted to take cognizance 0! the 
oSence on a police report 

This would be the District M'ii,istntc or a Subdtvision-il Magistrate or any 
Magislnte specnll) empowend m this behtlf by the Local Government or by 
live District Mngislntc 190 and Sch IV) 

When the accused Jns been brought before such Migistrate, the case m^y 
be tnnsferred to anv Vfigistnlc siiterdinite to him who miy be competent 
to hold the inquiry or trial S 192 

S 170 contempHtes thit the iccuscd and the persons required to attend as 
witnesses shnll nppmr on the simc doy before the M-igistrale, thus providing 
for *1 n«e in which the invc«tigTlion his been completed within the twenty four 
hours from the time of the arrest of the iccused, or if he has been remanded 
to police custody within the time allowed by the order of remind It, however, 
seldom happens that what the law thus contemplates is accomplished The 
accused are generally forwarded to ih Magistnte several days before the Invcsli 
gallon IS eomplited and the witnesses ire required to attend, and the accused is 
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often kept in custody during such time without any evidence before the Magis- 
trate that pntna facte he has committed "my offence Magistrates and superior 
police-officers should take serious notice of delay in completing an investigation, 
for It is often prolonged without any sufficient reason The evidence obtained 
by the Police should be sent as found md not kept until the investigation is 
concluded (i) B) this means the Magistrate will at once be in a position to 
know whether there are sufficient grounds for detaining the accused in custody 
It not unfrequentl> happens that only some of the accused persons are sent in, 
although there is the same evidence against them all This has been strictly 
forbidden The object is apparently to obtain the opinion of the Magistrate on 
the evidence m what may be termed a test case and if he finds against the 
police report the Police will be able in their statistical returns to show a smaller 
number of persons acquitted or discharged If however the Magistrate finds 
that the offence is established proceedings, are taken against the other persons 
accused although they should have been placed before the Magistrate in the 
first instance The result is that more than one inquiry or trial is held, the 
witnesses who are required to attend several times are put to serious incon 
vemence and eapen'e and the time of judicial officers is wasted 

Such a practice cannot be too severely condemned and yet it is frequently 
adopted It arises from the importance unduly attached to statistical returns 
showing the proportion of convictions to acquittals and discharges, which is 
regarded as a test of merit Thus when there is the same evidence against 
several persons only some are sent in to the Magistrate so that If those persons 
are acquitted a smaller number of icquittils ire shown If on the ether hand 
the prisoners are convicted the others can be safely sent in without any danger 
to the rcputition of the policejjfficer 

In Bovinw it has been ordered by the High Court that m all important 
cases of murder and daroity it is desirable that the police-officer by whom the 
investigation has been conducted should be examined as a witness in regard 
to the circumstances of the investigation Each poIice-ofTcer should bring with 
him his diary md also any memormdum of the stitement of the witnesses 
taken down by him under Ss i6i 162 of the Code of Criminal Procedure An 
extract from the diary should inviri'ibly be attached to the record of the case 
The memormdum if necessary should not be recorded but should be used by 
the police-officer to refresh his memory if he is questioned as to the statements 
made to him by the witnesses 

In the PuNjAH the Police are required to provide for the diet of witnesses 
up t and inclusive of ihc diy on which the charge sheet is hmded over to the 
judicial Court and also the diet of the prisoner up to md inclusive of the 
diy on which he is made over to the judicial lock up For this purpose 
District Superintendents of Police receive 1 permanent advance from the Treasury 
On presenting the charge sheet the police-officer should move the judicial-officer 
to pass the sums disbursed in the particular case The Police will however 
have nothing to do with the diet of witnesses or of accused persons in cases which 
are instituted in the judicial Court on the petition of parties or on the motion 
of the Court 

The wording of sub section (4) is imbiguous “The day fixed” rrust me in 
the day fixed for the appeirmcc of ihe compliinant and witnesses, ‘hough sub- 
sectim (2) does not mention the fixing of a day An amendment of sub-section 
(2) apj ears to I c called for 

Complainants and 171 No comphinint Of Tvifnc«!S on his 
nqm‘.d’to™'compaJT "''5 sliall bc 

police-officer required to accomp■^^^ a police-ofiiccr. 


30 
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or shall be subjected to unnecessary restraint or inconvenience, 
compUmants and Or roquircd to give any security ior tos 
Witnesses not to b appearance other than his own bond • 

suDjectea to restraint * ‘■ 

Provided that, if any complainant or witness refuses to 
Recusant complain- ^ittcnd or to execute a bond as directed in 
ant or witness may be scction 170, the Officer in cliarge of the 
orwar e in custo y poliCG stution ma\ forward him in custody to 
the Magistrate, nlio may detain him in custody until ho executes 
sucii bond, or until the hearing of the case is completed 

The police arc not competent to send in custody or Ueep under surveillance 
in un"illin{» witness So when a witness was kept under police suneillance 
for several days before she Was examined by a Mai’istrate, and at the Sessions 
trial she repudiated her deposition before the Magistrate, alleging that it was 
made under pressure of the Police and not voluntarily, it was hold that the 
Sessions Judge could not under S 388 properly admit and rely on the evidence 
Riven before the Magistrate > 

172 (1) E\ory police-officer rn'ihing an invc‘?ti^fltion 

Diaty oiprcceed.Ms Chapter slnll day by day enter his 

m investigation pi ocot dings 111 tlic investigation in a diary, 
<!etting forth the time at which tlic informa- 
tion icaclied him, the time at winch lie began and closed his 
imostigation, the place or places \isilod 1)\ him, and a statement 
of tlie Circumstance*! asicert tined thiongh hi*! imcstigation 

(2) Any Crinunal Court maj send for the pohce-diancs of 
a case under inquir} or trial m such Coiut and may use such 
(iiancs, not as e\idcncc m the case, but to aid it m such 
infjiury or trj.al Neither the accused nor lus agents shall he 
entitled to call for such diaries, nor shall he or tlie} bo entitled 
to see them merely because tlic\ arc uferred to In the Court; but, 
if tiicy arc used hj the police-officer ulio made them to refresh 
hjs nicniorv, 01 if the Comt uses them foi the purpose of contra- 
dicting such police officer, the provisions of tlie Indian Evidence 
Act, 1872, section IGl or section 115, as the ease may be, sliall 
apply. 

In «onie provinces executive instructions have been issued that oil reports, 
rnr '* throuRli the District Superintendent 

of fofice, or, in fits absence through the Assistant District Superintendent of 
laUce or, i[ there is no *ucb officer, through the senior Police Inspector If 
there is no such officer as nbove mentioned nt the station, then the report shall 
r>« sent ilirect to the MaRntrati* 

m uses to which 1 dinry under S lys should be applied has httrt 
rxplvfnetl l> ntx-c C J » ^ 

‘ nviranp l.<ill r Tnip ■( Cal W N 40 
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“The power of Ihe Criminal Court to use the special diary is not limited to 
the use of it for the purpose of enabling the policc^otticcr who made it to refresh 
his memory or for the purpose of contradicting him Ihc Court may also use 
the special diary not as e\i(lt.nc(. ot any date, fact or statement referred to in 
It, but as containing indications of sources and lines of inquiry and as suggest 
ing the names of persons whose evidence may be nialerul for the purpose of 
doing justice between the Crown and the accused ishould the Court consider 
that any date, fact or statement referred to in the sptcial diary is or may be 
material, it cannot legally accept (he special diary as evidence, in any sense, of 
such date, fact or statement, and must, in law, before allowing any date, fact 
or statement referred to m the special diaiy to influence its mind, have such 
date, fact or statement established b> legal evidence It is the Court which 
IS entitled to use the special diary for the purpose of seel mg for sources and 
lines of inquiry, and for the names of persons who may be in a position to 
give material evidence 

‘ The early stages of the investigation which follows on the commission of 
a crime must necessarily, m the vast majority of cases be lelt to the Police, 
and until the honesty, the capacity, the discretion and the judgment of the 
Police can be thoroughly trusted it is necessary for the protection of the public 
against criminals, for the vindications of the law, and for the projection of 
those who are chnrgtd with having committed a rciminal o/Tence, that the Magis 
trate or Judge before whom the case is tor investigation or for trial should have 
the means of ascertaining what was the information true false or misleading 
which was obtained from day to day by the policenj/Jicer who was investigating 
the case, and what were the lines of investigation upon which the police oiBcer 
acted A properly kept special diary would aflord such information and such 
information would enable the Magistrate or Judge to determine whether persons 
referred to in the special diary but not sent up as witnesses by the Police should 
be summoned to give evidence in the interests of tlic prosecution or of the 
accused 

It IS the absolute duty of Judges and Magistrates to entirely disregard 
all statements and entries in special dianes as being m any sense legal evidence 
(or any purpose, except for the one solitary purpose of contradicting the police 
officer who made the special diary when they do afford such a contradiction, 
and even in that case they are not evidence of any thing except that such police 
officer made the particular entry which is at variance with his subsequently 
given evidence, they are not evidence that what is statid in the entry w^s irui 
or correctly represents what was said or done 

But though a Criminal Court may send for the police diaries of a case under 
inquiry or trial in such Court, a Sessions Judge is not competent to issue a 
general order requiring all police diaries m every case committed for tiral in 
his Court should be sent There should be a specific order in each case * 

If it IS desired to prove any fact stated in a police diary or report, the wnter 
or person from whom the information has been derived should be examined as 
a Witness The Court cart at its own discretion at any stage of the proceedings 
summon and examine a witness (S j^o) 

The law which was uncertain in several reported cases has been settled by 
sub-section (2) which declares the circumstances under which alone an accused 
person or his pleader is entitled to see the proceedings of a police investigation 
There is no right to obtain copies of a police d ary or to see it, unless it is used 
by a police-officer to refresh his memory, or by the Court to contradict a police 
officer, in which case it must be produced and shown to the adverse party, if 
he requires it, and the witness may be cross examined thereupon — (Evidence 
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Act, 1S72, S 161) But before a Court can so use a diary, it must call the 
attention of the police-officer to such parts of it as are to be used for the purpose 
of contradicting him* A witness cannot be required to refresh his memoiy 
from any document unless it is in the possession of any party who desires to 
pul it to the witness, or is at least such that he can insist on it being produced 
A police diary is not such a document unless and until it has been put into 
the hands of such partj under S 161, E\idencc Act, 1872, as just explained 

173 (1) E\erj investigation under this Chapter shall be 
Report of Police Completed witliout Unnecessary delay, and, as 
soon as it is completed, the officer in charge 
of the police station shall — 

(a) forward to a Magistrate cmpoweied to tahe cognizance 

of the offence on a police-report a report, in the 
form prescribed bj the Local Go\ernment, setting 
forth the names of the parties, the nature of the 
information and the names of the persons who 
appear to be acquainted with the circumstances of 
the case, and stating whether the accused (if 
arrested) has been forw<ardcd m custody, or has 
been released on bis bond, and, if so, whether with 
or without sureties, and 

(b) communicate, in such manner as may be prescribed 

b} the Local Goiernmcnt, the action taken by him 
to the person, if anj, b> whom the information 
relating to the commission of the offence was first 
gnen 

(2) Where a superior officer of Police has been appointed 
under section 158, the report shall, in any cases in which the 
Local Go\criinient bj general or Rpccinl order so directs, be sub- 
mitted through that officer, and lie niaj, pending the orders of 
the Jlagistrate, direct the officer in charge of the police-station 
to make further investigation 

(3) Whenever it appears from a re])ort forwarded under 
this section that the accused has been released on Ins bond, the 
^Ingistratc shall make such order for the discharge of such bond 
or otherwise as he thinks fit 

(1) A cop> of anj report forwarded under this section shall, 
on application, be furnished to the accused before the commence- 
ment of tlic inquiry or trial : 

Provided tint the same sliill be paid for unless the ^fagis- 
Irate for some special reason thinks* fit to furnish it free of cost. 


* Emp V Kali Chiran Cbuaan. 1 L. R , 8 Cal . 151 j (f c ) lo Cal L R . 51. 
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There is no pronsion here, as in S 158, for the submission of this report 
through a superior ofTicer, but in some Provinces executive instructions have 
been issued to that effect 

The Lowndes Committee proposed that in this section and in S 171 the 
functions of the officer in charge of the police station should be exerciseable by 
the investigating ofiicer, but these amendments were not adopted Act No 
Will of 1923 S 40 has however amended this section The obligation in 
clause (b) to communicate m the prescribed manner the action taken to the first 
informant and the provision for suppl)ing the accused with a copy of the report 
%re new The object of the first amendment is clearly to enable the first infor- 
mant to npproach the Magistrate when the police propose to take no further 
action if the cast is challangcd the complainant will be aware of the fact be 
cause he will be required to appear before the Court under S 170 (2) The 
efTectiveness of the provision is doubtful, as m many cases the first report is 
made b) a village policeman 

When the police have under S 173 reported a case to be unproved it can- 
not he made over to 1 subordinate Magistrate for inquiry and report Such ? 
course is open only under S 202 when he may be so ordered in respect of thr 
truth of a complaint ^ If a subordinate Magistrate is competent to deal with 
the case judicnil) it can he made over to him for inquiry and trial according 
to the nature of the offence 

So also a Magistrate receiving a police report under S 173 cannot instead 
of taking cognizance of it himself under S 190 (1) (b), make it over for inquiry 
and report to an Honorary Magistrate * 

A prosecution is not legally instituted under S 190 (1) (b) when the reporf 
under S 173 does not set forth the nature of the information and the first in 
formation report under S 154 1$ equally defective in this respect * 

174 ( 1 ) Tlie officer in charge of a police-station or some 

otlier police-officer specially empowered by 
repw^oVSuie'ide^^etc'*'^ Local Go\cmmcnt in that behalf, on rr- 
cewing information that a person — 

(а) has committed suicide, or 

(б) has been killed by another, or by an animal, or by 

machinery , or by an accident, or 
(c) has died under circumstances raising a reasonable 
suspicion tint some other person lias committed 
an offence, 

shall immediately gne intimation thereof to the nearest Magis- 
trate, empowered to liold inquests and unless otherwise directed 
by any rule prescribed by the Local Government, or by any 
general or special order of the District or Subdivisional Magis- 
trate, shall proceed to the place wliere the body of such deceased 
person is, and there, in the presence of two or more respectable 
inhabitants of the neighbourhood, shall make an investigation, 
and draw up a report of the apparent cause of death, describing 
such wounds, fractures, bruises and other marks of injury os may 


> AbliUvMvidvl 1 L.R.4)Cil Sll 


ItMV AdlikAiy. I L. IL, 37 QU. 49. 
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be found on Ibc l)od\, anel stilin" >n vInt imnncr, or b} 'vhal 
weapon or instrument (if nin)* ‘'Ucli rmrks nppc^r to bed 
inflicted. 

(2) Tlic report ‘?!nll I»l signed b\ •'Ucli police-officer ani 
other person's, or bj ‘sn ijum of them ns concur therein, and Bhai 
be forthwith forwarded to tlie District Mngi'stratc or the Subdn> 
sioml Magistrate 

(3) \\ lien till re is am doubt regarding the cau«c of dcatli, 
or when for nnj other reason (he jiolice-oflicer considers it expe- 
dient so to do, lie slnll, Mibjcct to such rules ns the Local Go\cn> 
ment maj prescribe in this hihilf, for\\ard the bod}, avitli a vicfl 
to Its being txaminid, to the nearest Ci\il Surgeon, or othcl 
qualified medio il m in appoinUd in tins behalf h} the Local 
Go\crnmtnt, if the stite of the weather nnd the distance admit 
of its being so forwarded without risk of such putrefnction on 
the road ns would render sueli t\aminatum U'sclc'^s 

(4) In the I’residencics of I'ort St George nnd Bomba}, 
imcstigations under this •'tction mn} he made b} the head of 
the village, who shill then report the result to the nearest Magis* 
trato authorised to hold inquests 

(6) The following Magistrates nrc empowered to hold in 
quests, name!}, an} District Magistrate, Subdivisioual Magis- 
trate, or ]\Iagi8trntc of the first class, nnd nn} Magistrate 
spcciall} empowered m this behalf b} the Local Government or 
the District Alagistratc 

This and the foIIovKin;; stclions relate to inquests on the occurrence o! 
violent or unnatural deaths Information must be immediately gi'cn 1 ° nearest 
Magistrate empowered to hold an inquest, that is, to the District Magistrate, 
SubdiMsIonal Magistntc or any first class Magistrate, or any other Magistrate 
specially empowered in th^l behalf either by the Local Government or the Dis- 
trict Nlagistrate (See sub section (5) nnd also Sch IV and S 37) 

The officer in charge of a police station, or some other police-officer specially 
empowered by the Local Government in that behalf, shnll then himself proceed 
to the spot and hold an investigation in the manner prescribed, unless he i» 
restrained by some rule prescribed by the Loctl Government or by any general 
or special order of the Distnct or Subdivisional Magistrate, and when there i* 
any doubt regarding Ihe cause of death, or when for any other reason he may 
consider it expedient to do so such police-olficer shall send the body to the Civil 
Surgeon or other qualified medical officer appointed by the Local Government 
for a post mortem examination 

If the police-officer suspects that an offence has been committed [See S J 74 
(*) tbe investigation becomes one also under S 157 

In Bfngai. the matters to be specially noticed by a police-officer hold ng an 
inquest have been described for their information Head constables, junior 
Sub-inspectors subordinate to police-officers in charge of police stations and out 
posts, have been empowered to act under S 174 (t) ‘ 


E Cal Gaz, 1901 Pari I p 1009 Ben Man . Vol I, p 90 
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In Bombw, a police-patel is authonsed to hold an inquest,^ and all Magis- 
trates ha\e been empowered to hold inquests, provided that they are not 
Honorary Magistrates, in which case a special order for each Magistrate is 
necessary ,* also all Distnet Superintendents and Assistant District Supenn- 
tendents of Police ® 

In the Punjab all Magistrates of the second class ha^e been empowered to 
to hold inquests * 

See Act V of iSSg S 4 which practically reproduces Ss 174, 175 and 176 
of this Code for the law regarding inquests in the town of Madras 

There are various orders by the local Governments for the instruction of the 
Police in sending bodies for post mortem examination and of Medical Officers 
in conducting such examinations 

The Pnsons Act (I\ of 1894) Ss 15 and 17 declare the course to be taken 
on the death of anj prisoner 

WTien the corpse of any person who has met with a violent death on a rail- 

waj premises is sent for post mortem examination it should be sent to the 

Aledical officer whether a Govemmint «ervant or paid by the Railway who is 
most accessible A report should be sent through the Court Inspector to the 
District Magistrate and a duplicate to the Medical officer for his information * 

Rules have been made declaring in what cases an officer in charge of a 

police station shall not make a personal investigation under S J74 but should 

report to the nearest Magistrate who should ordinarily hold the inquest 
loqueats on Railway accidents 

Special rules have bem issued for inquests on deaths resulting from railway 
accidents The Station Master nearest to the place where such an accident may 
have taktn place or if there be no Station Master the railway servant in charge 
of the section of the railway is required without unnecessary delay to give 
notice of the accident {a) to the M igistrate uf the District (b) to the officer in 
charge of the police station in the jurisdiction of whch the accident occurred 
or to such other Magistrate or police-offic r as (he Governor General in Council 
may appoint in this behalf — Act 1\ of ifigo Ss S3 and 84 Such information 
IS to be given in writing or by telegraph if possible 

S 103 of the Indian Railways Act 1890 declares the punishment for neglect 
to give such information The Superintendent of the Railway Police or, in his 
unavoidable absence, an officer of police should be present at the inquiry 

An investigation may be held by the Radway Police or when there is no 
Railway Police by the District Police 

If the District Superintendent of Railway Police is unable to hold the inves 
tigation It shall be held by a subordinate officer who in the case of the District 
Police would be an Assistant Superintendent of Pol ce 

If the Railway Police and the District Police are both present the latter 
shall coTiy on any lovesltgatina that jna_> he ncressary beyond the sJ the 

premises of the Railway • 

175 (1) A police officer proceeding under section 174 maj, 
Power to summon b) order m anting, summon t^-o or more 
persons as aforesaid for tlie purpose of the 
said investigation, and anj other person who appears to be ac- 
quainted with the facts of flic case Everj person so summoned 
shall be bound to attend and to answer truly all questions other 

* Bom Act Vin of 1S67 S it See also Bom Gat 1909 Pt I p 1135 

* Eom Gat 1872 p i3'’5 Ibid 1873 p 16 

» Pom Cat 1872 p 433 * Panj .Gat 18S3 p 23 

« Eeng lol Man - ‘Car Ind 1S79 Sopp p 439 
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tinn quc<?tiom tlio antiupr; to \\liicli \soul(] ln\e a tendency to 
expose him to n cnmunl cInrRc, or to a pcnaltj or forfeiture 
(2) If the facts do not disclose a eo^ni/ilde otTcncL to uliicli 
section 170 apphis such pirsons shall not he required h\ tlic 
police officer to attend a Magistrate's Court 

Sm; Act \ (f iSSj fir tli I mil rtK'oIin}* inqtir*t« in the totvn of MiJra« 

Non tU« ntl incc in ilxilirnce lu in « rdrr of n police-ofTiccr »* pnnishat'e 
under S 174 I’tml (oih 

It shoiiUl l( ni till th It S 175 nqnrii lint n |>er«on etifninetl nl nn inqjfU 
<lnI 1 in^wir In fv ill qurMi n« 1 ihrr thin th »» the intwer li winch would he 
incnmimting In ordimr) in\r«lit;'tti >n<, S if 1 impose* no «uch obligation 
A iHT<en inswerinj, fiUiU it in inquest wi u 1 1 tlurrfire t>c InMe to puni'htnent 
under S i jj Piml ( ude for »nl nli nilh til» eMtlencr Ttic rrfu«il 

nnswer quest ms whih 1 jur'tn i« iHiund to nnswrr. Is piini«hible under 
179 Ptml Code 

17B (1) Wlien an\ jierson dus wink m tlic ciistodv of the 
Inqury bj Magts. I'oliK. tltt ui xu^t Mi^Mstritc cinixjucrcd to 
trite into eauie of hold lUlpHsts shill, aild. 111 ailX OtllCr C'l'^C 

niintioiud in Motion 171, cluists (o), (M nO" 
(c) of subjection (1), an\ Maj'istralc so tinpowercd nn.'» 
nn inquir\ into the oatiso of d< itli, (ither instnd of, or in nodi* 
tion to, the imcstigation hild hy the police offiecr , and, if he 
docs so, he shall lia\e all tlic powers in conducting it \iliicli he 
would ln^c in holding an inqiiirx into an ofTincc The M'lpp* 
tratc holding such an inquiry shall rttord the exiddice taken hi 
him in connection thcrcwitli in any of the manners Iitrciinfkr 
prescribed according to tlit circmnstaneis tif the case 

(2) ^Yhcne^cr such Magistrate considers it exjicdicnt to 
Power to disinter Muko nn cxaiiunalioii of tlic dcatl body of any 
person wlio has hem already interred, m 
order to discoicr tin cause of liis deatli, the ^lagistratc may cause 
the body to be disinterred and examined 

The nearest Magistrate empouered to hold iMqwrsfJ — Such 
would be nny District MaRistntc, Subdivisoml Xlagislnlc or Mngistrate ot 
the first class or on) other Magistrilc spcci'tU) tnipowtrcd in this behalf by the 
Local Go\crnmcnt or the District Magistrate S 174 (5) 

If a Magistrate not dul) empowered in that behalf erroneously in good faith 
holds an inquest under S 176 his proceedings arc not \oid merel) on the ground 
of his not being so empowered (S 529) 

It should be noted that when a person dies while in the custody of the 
police It IS obligatory on the nearest competent Magistrate to hold an inqui^ 
as to the cause of death, in any other case it is left to the discretion of the 
Magistrate The Prisons Act ( 1 \ of 1894) Ss 15 and 17 declare the course to 
be taken when a prisoner dies m jail 

Sub section (2) 

By the Coroners Act IV of 1871, S 11, a similar power to disinter corpses 
is entrusted to the Coroners of Bombay and Calcutta 
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Or THL Jurisdiction or the Criminal Courts in 
Inquiries and Trials 


A — Place of Inquiry or Trial 

,The rules laid down m this Chapter in regard to the jurisdiction of a Magis 
tratc applj equally to imestigalions bj the Police other than the Police in the 
towns of Calcutta and Bombi> (See S 156) No finding sentence or order 
of any Criminal Court shall be sti aside merely on the ground that the inquiry, 
trial or other proceeding m the course of which it "is nrrived at or passed 
took place in a wrong sessions division, district sub division or other local ares, 
unless It appears that such error has in fact occasioned a failure of justice— 
S SJi 

But where 1 commitment is made b) a Magistrate having no jurisdiction 
to a Court of Session ilso having no jurisdiction it is illegal and is not saved 
by S 531 nor could the High Court transfer the case to a Court of Session 
having jurisdiction > If however the Court to which the commitment is made 
had jurisdiction it would be different * 

S 156 (2) similarly protects an investigation held b> a police officer but without 
any such reservation, declaring that no proceeding of any police officer in a 
cognizable case shall at any stage be call^ m question on the ground that the 
case w'as one which such officer was not empowered to investigate 

The High Court may order that my offence may be inquired into and tried 
by any Court not empowered under Ss 177 to 184 (both inclusive) but in other 
respects competent to inquire into or try such offence — S 526 (i) (i) 

The f Id that the accused has been illegally arrested is not a proper ground 
for acquitting him if the Court it competent to try him * 

If the Court before which a person is brought has jurisdiction to try him 
It IS not for it to inquire how he lias been brought there * But if the objec- 
tion IS taken when he is placed on his trial and is allowed by a superior Court 
all subsequent proceedings must be set aside * This case may however be 
distinguished from those just referred to on the ground that it expressly did not 
purport to decide whether an illegal arrest in foreign territory vitiates an 
inquiry by a Magistrate into an offence charged against the person arrested when 
brought before the Court 


’ Assistant Sessions Judse North Arcot 9 Ramammal I L R 36 Mad , 387 
^ Ganapatty Chetti V Re\ I L R 42 Mad 701 

'Pmp p Ravalu Ivesigadu I 1 . R zbMad 124 Emp v Madho Dhobi T L 
3> Cal 557 

*Q p Nelson 5T L R 344 per Cockbara C J K Erap p \mayati Sanpalcar, 
T L R 35 Bom 225 

* Mahomed Yusufuddm I L R . Cal • 20 (sc ) L R 24 Mad App. 137. 

31 
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177 K\Lr\ oUliicc slull ortlinnril) lie momrcil '“I'’ 
o,d„^„ pucd 01 triul bj u Court wUhm tlie loc^ luoi's 

^nquiiT *n«l tfiU wllU-'C JUri‘*(llCtlOn ll coiiiinitiOu. 

b 177 rilitii onlj t tht mnuif) tr tn il «n r«-«jvii tt> nn 
(,>)) Juri'iliUiun 1 ^ uthirwisc j.ronJtJ for in fcVH<t pI otl’cr 
L", uni, .1,,. t.J 11.U-. I, OK. or .<<ur,l) 

vi-ict oun lu nW.n Ij . lumsul.M Mn(.,.lruo unU »1'™ I"' 
ngunsl or llu 1,1 ui vU.cri ilii I icli ul llio j» ,co ur di.lurlanco u IT 
od IS uiihin Iltt l.Kil hiiuis .1 111, M He . ;un.aiolion, nM uni'*’ ^ 

nr, uilliin suili luri'diiimn Mult rnnit-dmi * ciU ie I'lt'in onb luilorti 
MoRiilria u, Uiuf l',.„l.«, Mt,.„.l. (S mil in 

umnet uf I \>ir» ur iliiM t m Ik nmtr in1> 1) » Mii.i»trntc in t» ““ 
tfic iccuvitf risiO«» tr i« ur ivb'ft Ii« I i»l "till hi* 

of his itttutinnii. chiUllb 4^1 (t))] nf b? aM 

Ihc tiKli not ifl.n »n) -i-ci.l juriMlirt..,n or j«)»rr 
oCher f7V\ now in funi fS i) b s provides lint ■'ll oflrnce* unOer 
l\flil Cud'- sli tfl U int^^oifftl int * ml Intil tmifdinjj t> thi« l-oor *» i 

It 7l*-o jiruvidt-v tht* lU ifTmits tmhf nn^ < (h f Ii" •hill Ik jnj;utn * 

{rittf nctortfin^ to llt« «i(nc ^r«)\iMtns, but siibj ct in nn> . » miriC 

tmic bcini, in forv« rt^^>^^tln^^ th inimi/r nrnJ f-hce if ini/iiirjh>; tnlo 
^Hch offcnriv S wuiiltl titirilori, n(»t iHift Hi' jiiri'dicMch o ^ AicMott 
unJcf the Arn'j \it ovir flrni'h rommntinK ofl'nrcs Tint J'’”* 

M, hortever onlj ptrnu'Mvc vnti ihiriforr wbm lh» Civil ntilhoritifS h 
(>o»sc$sion of {fit. invciu^ niiun of ibt oflinn, ind llii Mihtirj v,, 4 

rtof avnijccl ([icntit-Ivis of the -vltirniiivi proculuri <>/ Ih® 

gcfieraf court nt'irtial, the ^HJJl«tr^^^ is comjtejrnt to procted if Hi** 7 ^ 
dirt-rted b) (he Code, unless the fiovrrntvr GimnI In Council hns, unoer a ar 
rsfUitf lufes W (he contrin ‘ See note to S 54'> Po/t . m an 

i^ct >fV of jSS? (rile Indnn Mtrme Act) S 44 ti'os juMsd^ >n 
offence under it 10 the crmuml Court in nn) pHcc where the nccuscij may * 
to be Sititilirfy, under tin- Indnn R-viIw ijs Aft |I\ ‘>f iS»h *• i*‘^v 
offender im) be triid in inj pHn m winch lie imj bp or vvhich • ^ 
Govcmtnenl nn^ notif) m this bilnlf, ns will ns In m> other 
ho might 6c Aicef unifir 7ny Hw for the lime being m force The 
Merchant Shipf’ing Act \\l of »9ij S 2^3 rcmtims in rxnrtl> smiinr 
Sion S tS^ of (he Code howiver ilrcl-irrs (hit offenres ^g^Inst the ^^,5^ 
Act rtay be fnquimf into or Incil m i prcsidmcy town whether they 
comnutted in such f^nin or not providid tint the offender "ind nil thr wit 
necestac) foe (hi prosecution nre to be found therein Tlie Indnn ^‘^*^** 1 ^ 
(\ of iSSp) S 6 a (1), gives jurisdiction to 1 M-ignlnte of the district or P 
adjoining the port m which the oJTcjJft is committed . ...^4 

A Presidency Magistrate his, under 12 nnd 13 Vjct . c !)(> S *• 
by 2j and 2^ Vift , c S? S j, ns wcfl ns by the Merchnnt Shipping 
S 686 to be applicable to Indm junsdiction to try persons for an offence 
mUter in a British ship on the high seas* 

176 Kot^vjthst'inding 1115 tiling contiined in section l**^*^’ 
the Local Government may dtrcct that ab; 
power to order cas«j cascs Or class of cascs Committed for trial 1 

to be tried m different „ t », 1. 1 i • a • i5O<;*a0nS 

sessions divisions t I 'W district may he tried in any ses’^i^^ 

division • 


* E=ip r Chief Officer Mnsht&n I L R, 253010,636 



Chip XV 
Bec 179 


PLACE OP INQUIRY OR TRIAL. 


243 


Provifled tliat such direction is not repugnant to any direc- 
tion preTiousl} issued bj the High Court under section 15 of the 
Indian High Courts Act, 1861, or section 107 of the Government 
of India Act, 1915, or under this Code, section 626 

24 A 25 Vict , c 104 IS the Indian High Courts Act here referred to 

The pow,er of a Local Government under S 178 is restricted to cases or 
classes of cases committed for trial in any district within the province Thus 
a Loci' Government can order a case to be tried in a specified sessions division 
but not by any particular Court * 

S 527 enables the Governor General in Council to transfer any criminal case 
or appeil from a Court of one province to a Court of another province 

A High Court can under S 526 for any of the reasons specified therein 
transfer any crim nal case or appeal from a cnminal Court subordinate to its 
authority to any other Court of equal or superior jurisdiction which may not 
ord narily have jurisdict on over it such as is set out in Ss 177 184 but in other 
respects competent to deal with it S 528 also confers on certain superior 
Magistrates the power to transfer any case from any subordinate ^^aglstratc to 
anj other such Magistrate 

Under S 107 of the Government of Ind a Act 1015 which has reenacted 
S ig of the Indian High Courts Act 1861 a High Court has superintendence 
ever all Courts subject to its appellate lunsdiction and has power to direct the 
transfer of any suit or appeal from such Court to any other Court of equal or 
superior jurisdiction ^ 56 empowers a High Court under certain circum 
stances to transfer a case for mqu rv or trial to a Court not empowered under 
Ss 177 to 184 (both inclu«tve) but in other respects competent to inquire into 
or try «uch offence The High Court can also direct that any partcular cnminal 
case mav be transferred to and tried before itself In alt cases so transferred 
by the High Court to itself for trial the fnal may if the High Court so d rects 
he by jury (S 267) 

179 When 'v person ia 'imwtl of the commi'^'tion of tnv 
^ * V, offence hv ren«5on of Tinthin^ vhicli been 

Accused triaDi* in . •. e . » . 

district where act is oonc ^n<] ol consenueiicc nhicii in8 

quenerenTues* onsuctl, ofTence TiTi^ bc inqiiireif info or 

tried by 1 Court ^otliin the locil limits of 
vbosc jurisdiction an> such thing Ins been done, or anj sneb 
consequence Ins ensued 


lllustralttmT 

(a) A IS wounded within the local limits of the jurisdiction of Court X, aail 
d es within the local 1 mits of the jurisdiction of Court Z The offence of the 
culpable homicide of A may be inquired into or tried either by X or Z 

(5) A IS wounded withirt the local limits of the }un«d ction of Court X, and 
IS, during ten days within the focal limits of the jurisd ction of Court Y, and 
during ten days more within the local limits of the junsdiction of Court Z, unable 
m the local limits of the jurisdiction of either Court Y or Court Z to follow 
his ordinary pursuits The olTence of causing grievous hurl to A may be in- 
quired into or tried by X Y or Z 


Q Fmp I Nga Tha Voong T L 7? 


Cat 643 
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(f) A IS put m fear of mjUfy ssitlim llir Jocal limit* of the junsdictiofl cl 
Court N, nnJ i5 tlicnl^j miJua'J within the k>cil limit* of the juriJdiction cl 
Court to dcliirr |ri(«ri> to the firf»on wl*i> |«t him m fnr i'hc onence cl 
cxtirtion rt mmitu-d on A nn\ l>e inquired mtu *»r tried either ly \ or ^ 

(li) A i» wounilfd in ihi S itui btitc of lliruda, and die* of hii woumJi 
in Doom Ihc ofTmet of i tu»in); A* dntli nn> he inquired Into and tried iti 
J'oom 


f Xiejit in il» 1 wn* < f ( i 1 utn ind IhniLis, i pnlici -nn*irer ha* the »3WC 
\niwir lo inMMi^iii in tfl'm* i( n lx o ^nirihl , In* Ixin ronfirnil hr 

S i7j on I 1 1 urt !> hold in inquiry or in il (S 151) 

^lu^trlt1ln iiil indi ii*h tli ii ih«rt 1* lurndcti 11 in 'ufh n case wh-re the 
oficncc w Ii (•omniUli-d in i fiinif^n M ilr m il 1 met wiih Ilrr Majesty, and the 
con-nqutn.ii v\h cli n»u«d hi\t |.rn in Driinh India, ind it proMde* ihM 
pn>cc<-dinKs mi> bi i,k,n in llru,d» Imlit init H »iu!d lx* neTr««ar5 that the 
accused shuutd U m nnti-li In ha b f. n *oth pniet-dinj;* ran he taken 


\nMhinK which hi* hian d ne m« m* some irt ajn*mutin;J the olTfnre or 
any p irt of it ind the onMqmnc which hi* en*uial* mean* *ome act rnodil) 
mf* <r cumpKiintJ th. iflini. WInf. inoflmn, rj.'» hurt a 

fruturi of I Lorn Im* h«a n t mniiti<d m i |iir>«d>ction, the fart that it 
cauvd in cnMqutmi UkUI) p.tn .r imbdiu to f dlow ordinary punud* hr 
tK<nt} (ill s jji Ptnil < ode) m mother piri*dicii)n doc* not make a 
Court of the I utcr curniKtcnt to hold the trial » 


So aUo m ntiard t> m ofT.me und r 173 DrnaJ Code (the hnnfimg 
hiring or ntherw ise otii nning p< »m «*«on of a minor f >r an immoral purpose) where 
the girl had been iK.ught m Mirripore and taken to Penare*, it waj h«'J * 
lh-2f f>o««e.<frm of t/ie ^^irt m Hinirei did mt gm juricdiction In a Court »" lhat 
district, a* no consequence *uch a* is contemplated h\ S 170 had en«ued Iher* 


\\h rc the sera ant of a Conipam at Cawnimre, who was in Rengal in 
charge i f cernm gooili belongmj; to tint Conmam, did not nmit the price of 
the goods to Cawnporc to the los* of the Company, it wa« held’ by FpCB* ^ 
J, that ihc Court at Cawnjmri Ind lurisdietinn to tra the offence of criminal 
breach of trust (S Penal Ccnle) inasmuch as the consequence of the act 

charged ti- loss to the Company, occurred in Cawnpore [The cases m the 
appsar to base been referred to lurisdiction w-ouf<f 
probably be guen by S iSi] al*o a person who posts n letter .nsHgafinf; 

pother to cfvn/mr in cR^nct. may 6c tried either m the district m which he 
consequences of such posting ensued, that is, where the 
contents of the letter became known* «- s 


The reported cjses m the Allahabad High Court haac been contradictory 
c"^ constitutes an offence by reason of a consequence which has 

Toarf an! no r'^'’ means something which forms 

Lf Of SrTrr ^ something which is the direct result rf the 

act of the offender as to form no part of the offence, and In this view of the 


* Jettabhai Bora II Ct June 21 jgoc 

\V R ** ^ R.J6A1) 3S9 See also Kalee pass Mitter. 5 
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law where money had been misippropnafed at a branch office of a firm the 
Magistrate within whose jurisdiction the head office was situated had no juris- 
diction without proof that oiss had been caused lo it* But m another case 
It was held tint loss resulting from crimiml breach of trust gives the Magis 
trate of the district m which that loss his been caused jurisdiction to try that 
offence on the complaint of ibc person concerned * 

The Calcutta lligh Court* has held that loss, though a normal result, is 
not an ingredient of the offencis of crimin'il misnpproprntion or breach of trust, 
-ind not therefore a ‘consequence within the meaning of S 179 But this case 
was not followed by the Bomba) High Court* which held that the word 
‘consequence bears its ordinary grammatical meaning it is not restricted to a 
consequence which is a necessary ingredient of the offence The divergent 
rulings m this matter indicite the necessity for an amendment of the Code to 
set doubts at rist 

180 When hn ict \s an offence reason of its relation to 
Place of trial where anj otiior Act nhicli IS also an offence or 
of* leution* to ”*rer uouW hc offcRcc if the docr nere 

offence Capable of committing an offence, a charge of 

the first mentioned offence maj be inquired into or tried bj a 
Court Tvitbin the local limits of nliose jurisdiction either act nas 
done 

illuslrolions 

(fl) \ charge of *ib Iment may be inquired into or tried either by the Court 
Within the heal limits of whose jurisdiction the abetment was committed or 
by the Court vvitlun the local limits of whose jurisdiction the offence abetted 
was committed 

(6) A chargi of receiving or retaining stolon goods may be inquired into 
or fried either by the Court within (he local limits of whose jurisdiction the 
goods wort, stolen or b> my Court within the local limits of whose jurisdiction 
any of them wore at any time dishonestly received or retained 

(cl A charge of wrongfully conceding a person 1 novvn to have been kidnap- 
ped may be inquired into or tried by the Court within the local limits of whose 
junsd ction the wrongful conc«aling or by the Court within the local limits 
of whose jurisdiction the kidmppng took place 

Except in the towns of Calcutta and Bombay, a police-officer has the same 
power to investigate an offence if it be a cognizable offence as is here con 
ferred on a Court to hold an inquiry or tnal — read with S I (’) S 156 
The term ‘ act ” includes also an Illegal omission [S 4 cl (2)] 

Hlustratlon (a) 

S loS A of the Penal Code is important 
A person abets an offence within the meaning of the Indian Penal Code 
who in British India abets the commission of any act without or beyond 
British India which would constitute an offence if committed in British India 

Itlutlfalions 

A in British India instigates B a foreigner in Goa to commit a murder In 
Goa A IS guilty of abetting murder ” 

So aI«o if a British subject in the lemtories of anv Native Prince or Chief 


* Ganesh Lai I L R 34"A1I 487 * Lanj-ndRe I L R 35 All 20 • 

* Simhacharan c Emp "44 Cal 012 • Emp p Ramratan Chnnilal 46 Bom, 641 
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in India, instif;itcs the rommission of an offtnrc In liritlsh India, he |j guilty of 
abetment of tint offence 

Thus if I). n Hritish siihjrci. Ining in Indore, Instig'iles H to commit a 
murder m nombi), he is guilt> of abetting mtirdcr [S. 4 (i), Penal Code ] 

So T suhjiit of .in Intliin Snii who in tint State abets an offenct in Untisn 
India IS li ibl« tu Ihi jun»dirtion of the Hritisti Courts when found within theif 
jurisdiction because the offince rummittnl l») him hai been perfected and com- 
pleted in Hritish India * 

Dlustratlon (b) 

See S 410, Penal Code, .as .amended h) Act VIII of iSSi, S. 9, which 6*'*^* 
the definition of " stolen property.” d dares that It If Immaterial whether sue 
transfer has been madi , nr the misappropriation or criminal breach of trull mi’ 
been commitletl, within or without Itritish India Rut though it may be Imma 
tcrial whether the art by wlurh the property Iiecamc stolen proptrty was com 
muted within or without Rniish India, to enable n Court In Rrltlsh India ^to try 
the offence of dishonestly receding or retaining stolen property, the recrising of 
retaining or the offenee by which the lawful owner was deprisrd of It must base 
been committed wuhm its jurisdiction* 

181 (1) Tlip ofTonoo of boin" a tliiifi, of bcinj; a tliiijl 
Being a thu? Of b-. oonimiUin" miinlcr, of tlacoitv, of (lacoiiN 
'SI '«4pf7rom "'tb mtirder, of l.axinp bclonKo.l lo a paijE: of 
custody, etc (lacoits, or of liavinp escaped from ciistony* 

maj bo inquired into or tried b> a Court williin Ibo local limits 
of ulio'ic juri<!(liction tbo person ebarped i‘i. 

(2) The offence of criminal ini'tappropriation or of crimin''^ 

Criminal m.sappro- of tru<tt ina> bc inquired into or tried 

priation and criminal b) a Court witliin the local limit'? of 
breach of trust juri^sdicUon nn> part of the property \?liicb 

the subject of the offence \\a‘t rccci\cd or retained by the accused 
person, or the offence ^va*? committed. 

(3) The oiTcnco of tlicft, or anj offence vliich include'! theft 

or the po'i'ic'i'sion of stolen property, may b® 
inquiicd into or tried by a Court 'oithin the 
loctal limits of ?yho«ie jurisdiction sticli offence was committed 
or the property stolen A\as possessed by the thief or by any person 
who recei?ed or letaincd the same Knowing or having reason to 
believe it to be stolen. 

(4) The offence of kidnapping or abduction may bc inquired 
Kidnapping and into or tricd by a Court ?^ithin the local 

abduction limits of wliosc jurisdiction the person Kid- 

napped or abducted was kidnapped or abducted or was conveyed 
or concealed or detained. 


’ Emp V Chhotulal Bahar, I L R . 36 Bom , 524 _ p 

• Q Emp V Kirpal Smgh I L R , o All , 523 , Reg ti Lakhya Govind, I !■ « 
r Eom , 50 ; Emp v Sunker Gope 1 L R . 6 Cal , 307. 



Ciuf i.V 
Sec 1S2 


PLACE OF INQUIRY DR TRUL. 


247 


See note to S jSo ante 

Except jn the ton ns of Calcutta and Bombay, a police-officer has the same 
power to in'cstigate an offence if it be a cognmfalc offence as is here conferred 
on a Court to hold an inquiry or tnal — S 156 read with S r (2) 

Act I\ of jSgS Ss 3-4 {see note to S iSo ante) and S 188 of this Code are 

important in connection with this section Thc> modif) or render obsofete several 
reported cases on this subject.* 

See note to S 188 post 

S iSi does not applj to ^ offence committed bj a person who is not a 
British subject outside British temtoiy but is intended to regulate the junsdic 
tion of Courts in British Indn in respect of offences committed in British India 
S 1S8 enables a Court io proceed aginst n Native Indian subject for an offence 
committed at a place outside British India, but if committed in a Native State, 
the Court must first obtain the rerlifinie of the PoIiticiJ Agent for thtt State or, 
where there is no Poht cnl Agent the sanction of the Local Government So a 
Court under this Code his no junsdiCtion In respect of n dacoity committed in a 
Native State by one who is not a British subject and also by one who is a British 
subject but in rc«pcct of whom no certificate under S iSS has Fcen obtained 

But they can both be proceeded against under S 411 Penal Code for retaining 

stolen property in Bntish India, (see definition of ‘stolen property,” S 410 Penal 
Code, as amended by Act VIII of 18S2 S 9)* 

The jurisdiction to tr) the offences of cnminal misappropriation or criminal 
breach of trust is goierned by S tSt (e) and not by S But see notes 

to S 179 


Plaee of inquiry or 
trial where scene of 
offence is uncertain 
or not in one distrirt 
only or where offence 
IS continuing or con 
sists of sereral acts 


182 When it is uncert'im m which of 
several local areis an ofTcnce was committed, 
or 

vhcrc an offence is committed parti} m one 
local area and parti} in another, or 


where an offence is a continuing one, and continues to be 
committed in more local areas than one, or 

where it consists of several acts done in different local areas, 
it may be inquired into or tried by a Court liaving jurisdic- 
tion over any of such local areas 


Except in the towns of Calcutta and Bombaj, a police.officer has the same 
power to investigate an offence, tf it be a cognwablo offence, as is here given to 
a Court to hold an inquiry or tnal (S 156) 

“Local area” as here used Is synonymous with a district or sub^Iivision* 
(or a local area to which a Magistrates junsdiction may have been limited under 
S 12), but not to a local area m any Nabvc State or part of Bntish India to 


• See Bechar 4 Dom H C R Cr 38 Pirtai 10 Bom H C R Cr 35^ * 

Ad vi^du I L R I Mod 171 See also Reg v Laklijov Govind I L R r Dooi 50 
Emp V Sunker Gape I L R 6 Cal 307 

‘ Emp p Baldava I L R 38 All 37’ Q Emp p Abdul Latif I L R to Ba« 


• Knslmamachari p Shaw Wallace 4 Co I L. R 
’ Emp I L R 44 Cal 912 

* Puoardeo Narahi Singh I I,. R 25 Cal 838 (sc) 


39 htad . 376 , Snmbach*r»« 
2 Ca! W N, 377 
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which th, 5 Code IS not npfhceWc < S .Us docs not refer to on unccrtatntv where 
w offence was contmitlcd, hut to the locol jurtcdiction of the Court over that 

(res,dionT.'''r'i",? ""iler S iSj to tty the director 

undw i re'l I J I o®" ‘S ->1 UorjcclmE lot an oftwee 

defiult m filii '-""’I’""” Att, \'ll of lOij, in respect of hit 

m CalctiTto ri “ ‘o Kcjjistnr of Joint Stock Cooipaoies 

in Calcutta Ften if he had not, S 53, cores the detect ■ 

183 An oITcnce coiitmiuctl ttlitlsi the otTcnfler fs in the 
on'a'iTiS^ee'""’"'"'"' pcrlorming a journey or tojego moj 

nr ,nfn Cl e I It”' '"to Or trioil bt 0 Court through 

Iinrcnn ttliOkc jttrthdictioli tlic Offender, or the 

inonon nan” ““"S >» ot '''“chi the 

tojage eomtnitlcd. passed in the course 0 ! tint joutnej or 

at'it,oo'X'".intao,""n J""* "‘""'••'I' ■" rOarjic ot a polite 

be a ce6n^.hle'SeLclr''i;h”',cad'S’s'''; “ " 

terminus ‘to“Tno*the?‘'r I'l'iucondin^ "oust he n conlmvmus journey front one 
oidence thit ihe journfi \M»cr<s it ^ppcnrc(J distinctly from the 

complainant and the accused n na^Sr "" 
no lunsdiction to enicrlam the ',1 ere '^1'' "'ll "agistrale ot Howrah had 
Allahabad on a lournev uh eh . a,*k “i ‘'".-"l'’" "bieh tea. rommilted near 
Coort remarkeS S Z '’"V" hb'"" at that place The 

tocat tribunal at the place II here he offejd'^' '.t"' jurisdiction to the 

at the place tshere Iho ^nr,ae,t, either stops or is nfide to stop, or 

of them first stops or brc-\ks 

not due to the Sure 0',!;: Jl^r’oeT^r 'f''' 

was remoted from^^hc nam"'3nd*'*'lei*’'^ rt"'*' n'^rnce under the Hallways Act 
and continued h.s tourney to Madnl n'tal ?eHih ''"'rwards broke away 
the offence hid bpffl committed hirf t joiirney during which 

train ^ ®ndcd when he was remoied from th® 

not a stoppage **int'* which the theft was discovered is 

The jo5rSe/or 'oyace held where it tefm.nattd^ 

territory but is confined® to one entirely It ,th 

But see S t88 of this Code and Art iv*\" ‘^'’"‘ories of British India 

person w.thm tfie terms of tbosrL^ ’Y S 3 If the nccused be » 

of a Court in British Indip subject to the jurisdiction 

which have offender Joumoj, the only Courts 

local limits of whose lunsdSion Ihr nff Courts through or into 

passed The journey rSe^M £ .0 di. of that journey 

Is in the course of performing section is the journey which the offender 

I Bichitranund Pass I J K 16 Cat fiA^ 

Debendra Nath Das r.tipta ,, , , 

Cal 4,qo P $ J®*”* Stock Compares 1 L R 45 

t Malr,...r » HT„, TI ^ ^*’^**‘ »3 B I, R Aon . U^ \ ,, W w r, fifi 


* Malony t Mad H C H JCir 

• Bapu Daldi X L R . 5 Mad 


Pirar.'* „ it, t atOcK CottipaQies J P K- 

Piran 13 B L R App 4 (, c ) zi W R Cr 66 
^ * Abdul All 25 W R Cr 45 



Cbap place of ikquirV or TBUL 249 

Szcs 1S4 1S5 

184 All offences against the proMsions of any law for the 
time being in force relating to Eailways, 
RaJway?* Teie|rlph Telegraphs, the Post-office or Arms and Am- 
Post-office and Arms munition maj bc inquired into or tried in a 
prcsidenc)-toT\n, iihether the offence is stated 
to lla^e been committed witliin such toun or not 

Provided that the offendei and all the witnesses necessary 
for his prosecution are to bc found within such town 

The Iav\ relating to Uailwajs in India is contained in Act 1\ of tSgo, to 
Telegraphs, in Act \1II of 1885 as amended b> Acts XI of 18S8 and VII and 
\I\ of 1914, to the Post Ofiice, in Act VI of 1S98, and to Arms and Ammuni 
tion, m Act \I of 187S 

An) person committing ^n) offence against the Railway \ct or any rule 
made thereunder shall be triable in any place m which he ma) be, or which the 
Go\emmcnt ma) notify in titis behalf, as well is in any other place in which he 
might be tried by the law for the lime being in force Act I\ of 1S90, S 134 

For notifications b> Local Vjo%ernment> under that section see Assotn 
Gazette, tSgS Part II, p 134 nnd tbid 1901, Part II, p 482 Calcutta Gazelle, 
1907. P i02, United Pro^utecs Gazette 190b Port I, p 983 

“ 185 (1) Whencter n question arises as to which of two 
High Court to decide, or moic Courts subordinate to the same High 
£ti“ h°r, "r' *“ inquire into or trj any offence, 

trial shall take place it shall bc dccidcd b} that High Court 

(2) "Where two or moic Courts not subordinate to the same 
High Court have taken cognizance ol tlic same offence, the High 
Court within the local limits of whose appellate criminal juris- 
diction the proceedings were fiist commenced may direct the 
Inal of such offendei to be field in an> Court subordinate to it, 
and if it so decides all other proceedings against such person in 
lespcct of such offence shall be discontinued If such High 
Lourt, upon the matter having been brought to its notice, docs 
not so decide, any other High Couit within the local limits of 
whoso appellate criminal jurisdiction such proceedings are pend- 
ing may gi\e a like direction, and upon its so doing all other such 
proceedings shall be discontinued ’ 

Ihe difhculty with regard to S 18^ was that it left a doubt as to whether 
one High Court had power to transfer a case to itself from another High Court, 
or vice versa, or whether one High Court could decide which of two other High 
Courts could try a particular case Ihe Calcutta High Court had under S jbS 
ordered the transfer to a Magistrate in Bengal of a case before a Magistrate Jn 
the Punjab, that is to say it exercised jurisdiction to transfer a case from out- 
side Its local jurisdiction to a court within its jurisdiction ^ A Tull Bench has 
held (Woodrofte, J dissenting) that the High Court is empowered under S iSi 
of the C P Code to make an order m respect of an) inquiry instituted or Inal 
commenced in a court constituted bejond its territorial limits * 

* Iliran Kumar Chowdhury, 17 Cal W N , 761 

* Chant Chaadra Majumdar v Emp, 1.L R, 44 Col . 395 

32 
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I„ th.s cns= WoodroBc, J l.cH S 'fi >■»" com 

decisions on ihc ground of mere cominitncc but dciU ^ e c jocs 

pcSeJ A fccc «ccu oorl.cc ,ho Modr.s IIiKh Court 

loi cmpc.^^cr a lligli Court to irinsfir lo n court of 

Its lee'll jurisdiction a ease pending in i court ^ je by 

another High Court, nor docs it empower n High Court to dccnie oy 
Court such 1 CISC shill be tried ‘ .t. . c ,s- ihd not applj 

But the Cakujti High Court Ind prc\iousl) held that S 
when the doubt was not as to jurisdiction bctisccn two courts ^ 

matter of convcniince in inquiry or iml should be held ms P 


The re dnfi of S iS;, mide b> the amending Act XVIII of 1923* S 43 » 
tended to rcmo\c doubts In the Statement of Objects and Rcaso , ^-r^r 
to the Bill It was pnposed to make it cicir lliat then, was '’o c^tj, 

case to or from a court within the jurisdiction of another High ^ 

cals with the rise of procirdings in resiwCl of^somt ,tr,xkn 

I two c 


section (3) deals witn me rise 01 pruruaiings in icsi'cvi u. -w— 

■ more courts not subordin ite to the same High Court, and it aj 


f proeirdings 

m two or more courts not suoordin ite to the same mgii ' ij,<. 

tint the High Court m the local limits of whose criminal jurisdiction 
proceedings arc first lommcnced may direct lint the trial shall be 
court subordinate to it, and thereupon all other proceedings will be **'’1^ . 

if this High Court upon the matter hacing been brought to its noJi« doe 
gne a decision any other High Court within whose jurisdiction th' P ^ 
ing are pending may gtee a hie direction, that is to say, t-,g 

that the trial shall proceed in a Court subordinate lo itself Where Jhe 
proceedings ha\i been taken in one court onlj no High Court will h®'® P® 
to make an order under S 183 (2) 

186 (1) Wlien a Prcsidcncj ^lagistratc, a District Jlngis- 
_ . trate, a SubdiMsional Magistrate, or, il b® ^ 

mon'Tor U*fMnt“Sr spcciall> cmpo^crcd IB tliis bclnU by tw 
offence comraitted be. Local Go\ernmcnt, a ^lagistratc of tlio 
yon oca juris ic ion rcasoii to bolle^e tlmt an> person 

uithm the local limits of liis jurisdiction Ins committed r\ithon 
such limits (whether withm oi aMtliout Biitish India) an 
which cannot, under the provisions of scettons 177 to 184 (botii 
inclusive), or an} other Jaw for the time being in force, be lO- 
quircd into or tried witliin sucli local limits, but is under some 
law for the time being in force triable in British India, sucU 
Magistrate may inquire into the offence as if it had been com- 

Magistrales proce mitted Within SUcll lOCal limits, and 
du e on arrest person in manner hereinbefore provideQ 

to appear before him, and send such person to the Magistrate 
having jurisdiction to inquire into or try such offence, or, if suen 
offence is bailable, take a bond with or without sureties for his 
appearance before such Magistrate 

(2) When there are naore Magistrates than one having such 
jurisdiction, and the Magistrate acting under this section canno 


* Mohamed Ghouse Rahousa Sahib p Kattn Vellabji I L R , 40 Mad 835 

* Rajani Bxnode Cbalrrabutty, I X« R , 41 Cal , 305 I (s c ) 17 Cal W N , t 2 j 7 
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satisfy himself as to the Magistrate to or before whom such 
person should be sent, or bound to appear, the case shall be re- 
ported for the orders of the High Court 

if a Magistrate, not empowered by law erroneously m good faith, issues a 
process under S iSfi for the apprehension of a person within the local limits cl 
his junsdiction who has committed an offence outside such limits his proceedings 
shall not be set aside mercl) on thit ground (S 529) 

The inquir) held b) a Magistrate acting under S 1S6 is only to satisfy 
himself that there are primi facte good grounds for sending the person believed 
to ha%e committed the offence to i M-igistrate having jurisdiction over him 
Such mquir) should be conducted as prcscnbetl by Chapter Will of this Code 
The offence must be one tnable in British India that is triable by some Court 
in British India but it need not be triable b> that Magistrate either by reason 
of Its being committed within his local jurisdiction or within the special juris 
tion created b) Ss 177 1S4 or by any other local or special law 

The offence referred to m S iSfi is one tnable in British India but still one 
which Cannot be inquired into or tried within the jurisdiction of the particular 
Magistrate specified Thus a Magistrate m Bengal can on information received 
act under S 1S6 in regard to an offence committed m the Panjab he can arrest 
the person suspected of having committed such offtnee and hold an inquiry into 
the matter, but he should send him to a Magistrate having jurisdiction or fake 
a bond for bis appearance before such Mogislrtte only if a pnma facte case is 
made out against such person If such person is brought before a Magistrate 
on a Warrant of arrest issued by another Magistrate in British India he would 
not act under S 1S6 but he would under that section direct the removal in 
custody of such person to the Court which issued the warrant of arrest unless 
the offence be bailable or the warrant bears an endor-ement permitting bail and 
suitable bail is offered (See also S 1S7) An offence regarding the suspe'-ted 
commission of which a Magistrate may act under S 186 may have been com 
mitted rtithin or xiithaut British In I a 

The Indian Catradition Act (\V of 1003) Ss 4 and 10 declare the course 
to be lal en by a Magistrate in a case in which a person in British India (that 
IS withJn his jurisd ction) is suspected or accused of having committed an offence 
out of British India for which a warrant for the arrest of such person could be 
issued or his surrender could be demanded under that Act 

The offence may also have been committed on the high seas and beyond the 
jurisdiction of the ^lagistrate who may act under S t86 

This subject is more appropriately di'cusscd in the note to S 18S post The 
Magistrate is empowered to arrest and send such person to a Magistrate having 
jurisdiction if on inquiry he finds that there is primA facie good ground for 
further proceedings 

Where a Magistrate of a district in British India is also a Political Agent of 
a Native State he is competent to issue a warrant of arrest for an offence com 
initfed in such district and the fact that he issued such warrant when he was 
not in that district but in foreign Jemtory docs not affect the legahtv rf 
sich Warrant • 

Mhen a warrant of arrest is ermited outside the district in whl h it was 
issued, the person arrested shall unless the CVnirt which issued the warrant is 
within twenty miles of the place of arrest or is nearer than the >facisfrafe or 
District *?itoerintendent of Police or the Commiss oner of Police in a Presidency 
town With n the local limits of whose jiinsd ction the arrest is made or unless 
security is taken under 76 be taken before such Magistrate or Commissioner 


• Reg r t^Kba Kala I I R I Bom 341 
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or District SupcnntenJent (S 85) Such oflicer shill direct his remoial m 
custody to the Court whicli issued the nnrrant, or if the offence be bailable or, 
direction under S 7O is endorsid on the warnnt io take bill, and proper bail 
IS offered, it shall be taken and the bail bond sinll be forwarded to the Court 
which issued the wirnnt (S 86) 

187 (1) If the person lias been arrested under a ^\arrant 
issued under section 180 In a Afagistrate 
wa^rant'^^fssued'^*'by ^ rrcsulcncj i^Ingistratc or Dis* 

subordinate Magistrate tnct Magistrate, sucli Magistrate shall send 
the person ai tested to the District or Sub- 
duisional ^lagistrate to whom lie is subordinate, unless the 
Magistrate li.aMng jurisdiction to inquire into or trj such offence 
issues his warrant for the arrest of such person, in which ca‘=e 
the person arrested shall lie delncrcd to the police-officer execut- 
ing such wairant, or shall he sent to the ifagistratc bj whom 
such warrant was issued 

(2) If the offence which the person arrested is alleged or 
suspected to lia\c committed is one which nia} he inquired info 
or tried bj anj Ciuuinal Court in the same district other than 
that of the Magistrate acting under section 380, such Magistiats 
shall send such person to such Court 

The litter pirt of sub.<ec(ion (1) would probibh be subject to S jSfi which 
proMdes that the Migistnte. before whom 1 person Ins been brought in execu 
tion of a warnnt of arrest issued b> 1 Magistntc who hid no jurisdiction lo 
execute such wirrant shill rcleise «uch per«on on bill, if the offence be bailablf. 
Of if the endorsement on the wirnnts permits bill md suitable bail is offered 

188 When a Natnc Indian subject of Her Majesty com- 
offences offcncc at an> phee without and bc- 

committed out of jond tlic liDiits of Bntisli India, or 

British India * 


when any British subject commits an offence in the terri- 
tories of any Native Prince 01 Chief in India, or 

w’hen a ser\ant of the Qucqn (whether a British subject or 
not) commits an offence in the territories of any Native Prince 
or Chief in India, 

he may be dealt with in respect of such offence as if it had 
been committed at any place within British India at which he 
may be found : 


Provided tliat notwithstanding anything in any of the 
Political Agents to ceding sections of this Chapter no charge a*! 

offence shall be inquired into in 
Biitish India, unless the Political Agent, if 
there is one, for the territory in which the offence is alleged to 
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have been committed* certifies that, in hi*; opinion, the chaige 
ought to be inquired into in Tiiiti'sh India . and, ■\ihere tlieie is 

110 Political Agent, the sinction of the Local Go^cinment shall 
be icqinrcd 

Pro\idc(l al'-o that inj pioctcdings taken against anj pei- 
‘•on under tin*; ‘section nhicli would be n liai to subsequent pro- 
ceedings against sucli pci sou fui tlic same oITencc if such offence 
had been committed m Bntish India shall be a bni to further 
pioceeclinga against him uiidei the Indian Evtndition Act, 1903 
iQ jespect of the same offence m an) tcmtoi) bejond the limits of 
British ludia 

The ^\ords notwiihse-mding anything in jny of iht i)rn,ecling sections of 
this Clnptcr «i.re in-^rted bj Act Will of 19^3 b 44 As. to their 

effett stt note bilow 

lilt Foreign Jurisdii-Uon nd Cxiradition Act 1S79 has been repealed by 
the Indian Estradmon Act \Y of 1 uhich contains the law on this sub- 

See Indian (I i reign Jurisdirtton) Order in Council lyoi* in respect of the 
powers of the OuNcrn r <»tncrol in Council in rogird to jurisdiction in Native 
States and tcrnlon il waters adjacent thereto and powers which m ly be con 
ferred under suc!» luthorily on «ii> ser\ tnt f sucli Oocernment 

In 1 c i«c dcilt With under b iSS, there should be evidence on the record 
that the accused is a Native Indian subject, or s British subject ur t servant 
of the King as the case may be ’ 

b ^ of the Pen il ( (.dv declares tlijt ofTenccs such is re described in S 16S 
of this Cudi ineludi vMry act euminiticd outside Briii h Indiv which if com 
mitlid in British Indii would be punishable under the XVnal Code It is there 
fore immalcriil whetiwi ihc ict whuh foims the subject of tht charge in British 
Indit 19 an offence iii the country in which it has been committed Except 
where a contrary intention appears from the content, words in the Penal Code 
which refer to lets done extend to illegal omissions, {S 32 Penal Code), and a 
, similar definition is given m the Code of Cnnuntl Procedure [S 4 (.>)] Sec 
also General Cl luscs Act S 3 (’) If the offence charged has been committed 
in ihe territories of a Native Pnnee or Chief in India the Magistrate cannot 
art under S i 8(5 unless he has obtained a certificate (torn the Political Agent 
of such territory that such charge ought to be inquired into m British India 

Political ^gc^t is defined to be — 

(fl) the principal officer representing the Government in any territory or place 
( beyond the limits of British Indn and 

(6) any officer of the Government of India or of any Local Government ap- 
pointed by the Government of India or the local Government to exercise all or 
mv of the powers of n Politnal for any place not forming part of British 

India under the law for the time being fn force relating to Foreign Jurisdiction 
and I MridUion— Gcner il Chiiscs Act iSjy S 3 (40) 

Il S inction (f ilic local Government must be obtained if there is no political 

\Kcnl— S 18C Proviso 

A Political Agent ran issue a warrant to a District Magistrate for the arre«t 

111 British Indn of a person not being an European British subject who has 
^ committed or is suppose,) to have committed anv offcnct in anv Native ‘^fate, 

no' hung a Foreign State ( i« difined bv ^ ’ 1 againsj the law of such ^tatc, 


it 
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mil lias «-»i. ijKil into or i-. ill Urilivh Indii — IiidMfl LMridiliun Vt* 
7 A Mt^ji^trut i m liiniMlf i \s irr ml ol arrest in suth 

stndm;, imnudi itt mroimitiun to llie I’oJitn. i! Aj^ent — (Ibid, S 
(jovcrni r Cjliki il in Couniil or (hi licil (•ovtriinKnt m ij order the 
ii mijune into ilu iruih of tlit Ktu«ttiiii of m offence lonimutcd in a 
bl ite if i ti4iiisiti(n is m »de hr the “1* lecusid " 

Bull h Indii \li«r int}uir> lukl lli Mnjjistr ite !•« rtijuirid to ni’ori 
Ooeernment wliieli sh dl pass such orders as it ma) think fit — (Ibid S 
Ihe ribuli sums » b (hit if in ilTenie is eomniitlcd in a foriiiJn 
anj Ndiive Indiin subjei' or I uri |ie in British subject 'vho is m Briti' 
a Magistrate in i) issue i w in mt for hi> irre'l and lie nn) tale c'n 
to the staple if tiu (irocei dings in whieh a thirt,e maj be driieo under - 
S j 54 of the Code the word chirfji’* m S iSS Proviso (i) being usce 
St is( ‘ But the M igisit it( e in |inet«l iK further without the ccrtifua' 
PolilR il Agent er if then is m Pohlicd Agent, without the sanetioi 
Loeal Ciuvernment If howtatr i N met Indim subject conmiils aii 

without and bcvnnd Ihe limits if British Indii ami not in a 1 orcign 
M gistnte can ide ngni/ime of the tfitnee ind proceed judicial!) U> 
inquiry or Ind So a Native Indiin subject, a sepoy of the Indian 'r 
trad It Agn ui i ilnrgc li murder comimtled in Cyprus’ 

U m illeg 1 w irrmi Ins been i«<ucd In a Pohtual Agent, the i''l 
can interfere but mt otherwise S 15 of the UNtndition Ait ou’t^ 
tion of the High C lUrt 10 inquire into the preipritty of 1 w irrant * 

It an effinte Ins been e nmutted in 1 lortign Stuc, and rcquisilion 
to the Governor Gcncr d m Council or anv Local Government foi f 
of the oOendcr m Briush India, m order for m inquiry into thi trut 

accusation can be made and n wdl elepend on the report after such 

whether the requisition shall be complieel wnh in regard to the dcinerin: 
ucused person to suih lortign Siite Lnloss the jierson who i'* 'i-' 
suspected of having committed an effcnic in a Slate not being a I orcii 
IS I Native Indian «ubjcit in Puropean British subject or a strvan 
Quein the crimmi! Courts m British India are apparentlv without jurist 
Ihi abetment in British Indn of m offence to be ctmniitted or 
Without or beyond British India is an < ffence under the Penal Code 

A who in British India instigates B a foreigner in Goa, to commit 0 

ir Go i he is guiltv of abetting mimkr — io't\, Penal Code 

The Poreign Offendtis’ Aet (44 and 45 \ ict C 69) supplements tl 
territorial jurisdiction given bj *> isbt of (his Cide It enables the an 
persf n will may have loiniiiittcd an tffcnct in my part of Biiti' 

mons in another pait in which he m iv be found and his Ind it 
providfHl that the offence is punishable with imprisonment for a term 
than twelve months 


Servant of the Queen, 

This firms part if S 4 of the Penal Code is amended by Act 
S 2 ^nd IS explained by lUustration (c) in these terms — 

C a foreigner who js m the servirc of the Puniab Government cr 
murde\in Jhind He can be tried and convicted at aiiv place in Bnti 
m whi^ lu- may be found* Similarlv D i British subject living m 
insti,,atPO^ to commit a murder in Bombav D is guilty of abetting n 
IliustratiO!\ (d) to S 4 Penal Code as amended 

' MohamNj BuTtsh Rom H Ct June 15 1906 

* Emp i Yrmukli ^iingh I L R 2 AH . 218 

> Husein All^ Bora H Ct \pnl 14 1005 jci Rii' ell J _ , -r.. 
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It has been held b} the High Courts of Madras, ‘ Bombay* and Allahabad* 
that t\here the certificate of a Political Agent is necessary, and has not been 
obtained, the proceedings, and even a commitment made, are null and void for 
-want of jurisdiction 

The Chief Court, Punjab,* has however held that this is an irregularity, not 
affecting jurisdiction, being curable by b 537 of this Code 

ITie first proviso of S tSS is limited to territorial jurisdiction, and has no 
bearing upon the question of jurisdiction to try an offence committed on the high 
seas * 

A British Indian Subject to whom wen, entrusted three jewels at Vellore, 
and who pledged two of them at Bangalore (1 e. m a Native State) and mis 
appropriated the third nt Midras could be tried nt ^ cflore without a cirtificate 
under S 18S • This ruling seems to have been bised on the fact thvt junsdic 
tion was given by b lyg (is to this see notes under S lyo), and that S 188 
IS subject to the provisions of Ss 179 1S4 It is doubtful whether this was the 
intention of the Code, and my doubt h-is now boon removed by the miendment 
of S tSS by Act No W III of iQjy, S 44 which makes it tleir that though 
the earlier sections miy confer jurisdiction i certificate or sinction is necessary 
under S iSS in every case covered by that section 

S 188 does not apply to any ofience under the Indian Post Office Act, VI 
1S9R, committed by any officer of the Post Olflce being employed in any place 
beyond the limits of British India m which posts ire established by the Governor 
General in Council or being appointed to sell postige stamps in any such place 
—{Indian Post Office Act \ I of 1898, S 57) 

At any place in British India in which bo may be found 
This would mean where such person is present,* and even if he should have 
been brought there illegally * See note to S 54 ante 0$ to the powers of i Police 
officer to arrest for such in off< nee 

Proviso n 

Tins applies S 403 of the Code to proceedings agiinst inc sime pereon for 
the sime offence which might have been tal en under the Indian Extradition Act 
(\V of 1903! if any final order his been pas«cd against the same person for the 
same offence in a Court in British India competent to act 

189. Whenever anj such offence as is referred to in section 
188 IS being inquired into or tried, tlic Local 
Government m.ay, if it tlunlvs fit, direct that 
copies of depositions made or exhibits pro- 
duced before the Political Agent or a judicial 
officer in or for the territory m winch sucli offence is alleged to 
have been committed shall be rcccued as evidence b) the Court 
' olding such inquiry or trial in an}' case m which such Court 
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might issue a commission for taking c\i(lcncc ns to the matters to 
\\hich such depositions or exhibits relate 

Ss 503 et seq proMJe for the i^^uc of a commis<ion to take 
TMtnesses in an inquiry or trni A comniKMon can be issued onl> *^*^1"* 
dcncy Magistrate a district Migi^tnle, *1 Court ol Session, or the High 
when It appears that the cxaminiliun of 't witness is necessary for the ends 
justice, and that the attendance of such ssitness cannot be procured without 
amount of dela}, expense or mconveniencc which, under the circumstances ci 
case, would be unreasonable (S 503) 

Under such circumstances cipses of the depositions imde or exhibits prod 
cd before the Poluicil tgent or judicial oflicer in n loreign State would, uad« 
the orders of Go\trnmcnl, be receivable as evidence 

Act W of 1903 S 21 similarly provides that the testimony of an) witnt'S 
may be obtained in relation to any criminal matter pending in any Court 0 
tribunal in any country or place outside Itrilish India in like manner as >t 
be obtained in any civil matter under the provisions of the Code of Ci' 
Procedure for the time being m force (Act \1V of jSS^, Chapter X'vX') wa 
respect to commissions and ihe provisions of that Code relating thereto sha" 
construed as if the i rm suit included a cnmmal proceeding Pro'aded tba 
this section shall not apply whtn the <vidcnfe is required for a Court or tnbuWi 
m any State outside India other than a British Court and the offence is ol « 
political character 

For the definitions of British India ’ and " India," see General CUu'** 
Acl, X of 1897 S 3 (7) and (27) 


B — CondtUons reqnmtc for Imtiation oj Proceedings 
190, (1) Except ns hereinafter provided an} presidency 

. „ - „ Magistrate, District Magistrate, or Subditi* 

eneSy Magistrate!” sioml Magistrate, nnd any other Magistra 
specially empowered in this behalf, may 
cognizance of any offence — 


(c) upon receiving a complaint of facts which constitute 
such offence, 

(b) upon a report in Writing of such facts made by any 

police-ofiBcer , 

(c) upon information iecei\cd from any person other than 

a police-oflicci , or upon his own knowledge or sus- 
picion, that such offence has been committed 
(2) The Local Government, or the District Magistrate sub- 
ject to the general or special orders of the Local Government, may 
empower any Magistrate to take cognizance, under sub section 
(1), clause (a) or clause (b), of offences for which he may try ox 
commit for trial 


(3) The Local Goyeniment may empower any Magistrate of 
the first or second class to take cognizance, under sub-section (Ih 
clause (c), of offences for which he may try or commit for trial* 
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Sub section ( 2 ) 

The general or special orders of the Local Government here stated would 
probably be to control the power of the District Magistrate to empower anj sub 
ordinate Magistrate to take cognizance of nn offence under sub section (i), cl 
(a) or cl (6) S 41 provides that the Local Government may withdraw all or 
any of the powers conferred under this Code on any person by it or by any officer 
subordinate to it Sch H in describing the additional powers (Ss 3738) with 
which provincial Magistrates may be invested sets out such powers as may be 
given by a District Magistrate to a Magistrate of any class 

It should be noticed that no special provision is made for investing a Bench 
of Magistrates with power to take cognizance of an offence that is, to initiate 
a trial It can therefore act only »n a case transferred to it under S 192 fast 
unless one of its members has been empovvtrcd to act under S 190 in which 
case the Bench is declared to have the powers conferred on such Magistrate who 
IS present and taking part in the proceedings as a member of the Bench (S 15 
(z) ante ) 

Jurisdiction 

Before a Magistrate can act under S 190 he must not only be empowered 
by that section or by some authority proceeding from it but he must have local 
jurisdiction over the offence as provided by Ss 177 188 Power to take such 
action can be conferred on Magistrates of certain classes by the Local Govern 
ment or by the District Magistrate subject to the general or special orders of 
such Government — S 190 (2) If any Magistrate not so empowered takes cogni 
zance of an offence upon a complaint of facts constituting such offence (S 190 
(a) or upon a police report of such facts [/bid (b)] erroneously in good faith, 
his proceedings shall not be set aside merely on the ground of his not being so 
empowered (S 0 ^* If be takes cognizance of an offence under cl fe) with 

out a complaint or police report his proceedings shall be void (S 530) After a 
duly empowered Magistrate takes cognizance of an offence under S 190 and if 
he has local jurisdiction to deal with it as a jvdicial officer he may in the dis- 
tribution of business transfer the case under S 192 to a subordinate Magistrate 
competent to hold the en<?utry under Chapter XVIIl or the trial unless the 
Rfagistrate elects to hold the further proceedings himself But it may be that 
although he may be competent to act because the offender is within his local 
jurisdiction the Magistrate may be otherwise debarred from acting judicially ns 
for instance if jurisdiction is vested under Ss 177 184 in some other Magistrates 
m British India or if the offence has been committed m a foreign State (S 
188) In such a case he may inquire into the case but can proceed no further 
in the trial The sections of ihe Code referred to indicate how he should pro- 
ceed 

An offence havin^g been taken cqgnizancc of by a duly pxopow/Ted Magis- 
trate It becomes the duty of the Magistrate to whom the case is so transferred 
to apply the law to the facts proved by the evidence taken By him If it be a 
summons case [Sec definilion s 4 (»)] such Magistrate may convict the accused 
of any offence triable as a summons case which from the facts admitted or 

proved he appears to have committed whatever may be the nature of the com 

plaint or summons (S 246) If the offence pnmA forie established be fl warrant 
case [900 definition *5 4 f«)l he should proceed under Chapter WI as for the 
Inal of a warrant case If however the offence of which cognizance has been 
taken under *» 190 be a warrant case the Afagisfrate may proceed to hold n 
trial or aw inqvnrj under Chapter Will preliminary to commitment to the 
Court of Sesson or High Court (See S 209) In the same wav as the Magis. 
Irate to whom a case has been transferred is not bound to 1 m t his proceed ogs 

to the offence ong nallv taken cognizance of under ^ lOO he is required to 

33 
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might issue a commission for taking c\i(lcncc ns to tlie nnttersto 
^\liicli such depositions or exhibits relate 

Ss 503 cl seq proMdc for the issue of n commission to 
witnesses in an inquirj or trlil A commission can be issued 
dcncy Magistrate, a Dislnit Magistriti, a Court of Session, or the Hig ^ 
when It appears that tlic examinition of r witness is necessary for 
justice, and that the ittend met of such vsitness cannot be procured wil 
amount of delay txpensc or incnmcmcncc which, under the circumstances 
case, would be unreasonable (S 503) 

Under such circumsiancis ci>pirs of the dtpositions made or 
cd before the Polihcal Agint or judicial olhctr in n foreign State woul , 
the orders of Goairnnnnt be rcccnable as evidence 

Act \V of 1903 S 21 similarl) provides that the testimonj of pr 

may be obtained in relation to an> criminal matter pending m an) Gou 
tribunal m any countrj or place outside Hrilivh India in like manner as i ^ 

be obtained in an) civil matter under the provisions of the 
Procedure for the tinu being m force (Act \ 1 V of 1SS2, Chapter ^ V j,e 
respect to commissions and the provisions of that Code relating Aj that 

construed as if the t rm suit included a criminal proceeding ,„kun3l 

this section shall not appl) when the evidence 1$ required for a Court or K ^ 
in any State outside India other than a Rritish Court and the offence is 
political character ,,, 

For the definitions of British India” and ” India,” see General Cia 
Act X of 1897, S 3 (7) and (27) 

B — Condiltons requisite for Iniiiatton 0} Proceedings 

190 (1) Except as hereinafter proMded any 

Magistrate, District l^Iagislratc, 
enceVby Magisuitw^ sionil Magistrate, and any other 
specially empowered in this behalf; 
cognizance of any offence — 

( 0 ) upon receiving a complaint of facts winch constitat® 
such offence , 

(b) upon a report in writing of such facts made by 

police officer , , _ 

(c) upon infoimation icccncd from any person other 

a police officer, or upon his owm knowledge or su 
picion, that such offence has been committed 

(2) The Local Government, or the District Magistrate su 
ject to the general or special orders of the Local Government, ® 1 
empower any Magistrate to take cognizance, under sub 

(1), clause (a) or clause (b), of offences for which he may try ^ 
commit for trial 

(3) The Local Government may empower any Magistrate of 
the first or second class to take cognizance, under sub-section (ib 
clause (c), of offences for which he may try or commit for trial. 


Presidency 
or Subdi^* 
Llagistrale 
, may 
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Sub aection (2) 

The general or special orders of the Local Government here stated would 
prohabt) be to control the power of the Distnct Magistrnte to empower any sub 
ordinate ^Iaglstrate to take cognizance of fln offence under sub section (i), cl 
(a) or cl (b) S provides that the Locil Government may withdraw all or 
an} of the powers conferred under this Code on any person by it or by any officer 
subordinate to it Sch H m describing the additional powers (Ss 3738) with 
which provincial Magistrates raiy be invested sets out such powers as may be 
given by a District Magistrate to a Aligistrate of any cHss 

It should be noticed that no special provision is made for investing a Bench 
of Magistrates with power to tike cognizance of in offence that is, to initiate 
a trial It can therefore act only in a case transferred to it under S 192 fost 
unless one of its members has been empowered to act under S 190 in which 
case the Bench is declared to have the powers conferred on such Magistrate who 
IS present and taking part in the proceedings as a member of the Bench (S 15 
(2) antf ) 

JurisdictiOD 

Before a Magistrate can act under S 190 be must not only be empowered 
by that section or by some authonty proceeding from it but he must have local 
junsdiclion over the offence as provided by Ss 177188 Power to take such 
action can be conferred on Magistrates of certain classes by the Local Govern 
ment or by the District Magistrate subject to the general or special orders of 
such Government— S 190 (2) If any Magistrate not so empowered takes cognt 
zance of an offence upon a complaint of facts constituting such offence (S 190 
(0) or upon a pol ce report of such facts [/bid (b)] erroneously in good faith 
his proceedings shall not be set aside merely on the ground of his not being so 
empowered (S 529) But if he takes cognizance of on offence under cl (e), with 
out a complaint or police report his proceedings shall be void (S 530) After a 
duly empowered Mag strate takes cognizance of an offence under S 190 and if 
he has local jurisdiction to deal with it as a jud cial officer he may m the dis- 
tribution of business transfer the case under S i>)2 to a subordinate Magistrate 
competent to hold the enquiry under Chapter XVIII or the trial unless the 
Magistrate elfcts to hold the further proceedings himself But it may be that 
although he may be competent to act because the offender is within his local 
jurisdiction the Magistrate may be otherwise debarred from acting judicially as 
for instance if jurisdiction is vested under Ss 177 184 in some other Magistrates 
m British India or if the offence has been committed in a foreign State (S 
t88) In such a case he may inquire into the case but can proceed no further 
in the trial Tlie sections of the Code referred to indicate how he should pro 
ceed 

An offenre having been tiUen cognizance of bv a duly empowered Magis- 
trate it becomes the duty of the Magistrate to whom the case is so transferred 
to apply the law to the fads proved by the evidence taken by him If it be a 
summons ca«e [See definition s 4 (a)] such Magistrate maj convict the accused 
of any offence friable as a summons case which from the facts admitted or 
proved he appears to have committed whatever may be the nature of the com 
ph nf or summons (S 146) If the offence pnwd facte established be a warrant 
case [^ee definit on 4 full he should proceed under Chapter V\.I as for the 
trial of a Warrant case If however the offence of which cognizance has been 
taken under S iiyo bp a warrant case the Magistrate may proceed to hold a 
trial or an inquiry under Chapter Will preliminary to commitment to the 
Court of Session or High Court (See S 200) In the same way as the Magis. 
traip to whom a case has been transferred i« not bound to I mit his proceed ng« 
to the offence orgmtlv taken cognizance of on ler ^ loo he is required to 
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appls tl,. Ia« to Ihc fads pmcA. so as » ‘'f J.';' f Vhsirat a 
ahih he should call upon llw aouscd 'ho Maeislrate, ah» 

cntilled to proceed afiamsl persons, other ih-tn * moohoned m He 

has Institulcd the proceedings, who were U \s. tte dut^ oI 

mtornratton upon ah.cli he maj hate ncled under S l« \ 
the Moerslrnle 10 proceed eeunst all those uho ""> '>' 7 q„ j (raos- 

taken by lum to hate commitled on oncoce ‘■'‘f’”','*' Maes- 
for to him of a cite m mEard to the oneocc ol ttWn a toS ^ „ 

tnte has tikcn cognizance, it is lYic du\> oi ' S' rc<p«t of tho« 

complctels, both m respect of the ollence comm.ttcd as ^ j^l, 

uho are proted to hate committed .t • It ts only ithen such to 

by h.m or tihcn it is triable hy a Court ol hcssion and he " s„ the 

commit to that Court or it la shottii that he has no 
oltence, (See Chapter \\ Ss 1J7 iSy) that his lurther action ts hatltd 

May iakt co^nunrice fl»ty ftffence Mnfcssi^ 

The Code does not contain any definition or '■' 1 ’’'””'^ " r^orts by 

(I indicates the commencement of judicial proceeding* in the Cnmmat 
decianoK hoe the authority of a Macistrale shall first I"”” 

those nho imY ha'c broken the law by the commission of an oTlcnce^^^^ 
The Code of Criminal Procedure has duidcil offences into 
iabfe and non-oognuable— and has defined them to 
Police ma> or ma> not arrest niihout tvamni and i^t hi« further more 
expressed this distinction in Sch U rol 3 When the commission m » 

<ibie offentre is made known to or suspected b> m pfTieer m charge 01 
Sttifion he is bound to hold an insestigalion that is, to take ^ 

the collection of endence ’ (Ss 156 157) and except in the cases — 

the provisos to C 1J7 he is required to complete such investigation so os w 
sufficient ground for forming an opinion whether there -ire pnma jaC^t s'™ . 

grounds for sending that evidence with the person accused of having 
some offence to n lifagistnle for his consider-ition judicially (*» 16?) in ^*8 
to noftrfogrii:''ble coses as well ns cogouible casrs corning within the o. 

S 157 the Police Officer makes a report to the Magistrate who is nt liberty 
net as provided in S 100 


Except as hereinafter provided 

Ss igj 107 declare that no Magistrate shall take cognizance of 
■offences specified therein except on a complaint in writing or walh the cons 
Or sanction of some specified pobir semnt Court or other authority 

I S iqS thus excepts— . 

(а) certain offences being contempts of the lawful authority of pubi 

servants (Chapter \ Penal Codc^, . 

(б) certain offences under Chapter \I, Penal Code (false evidence an 

Offences against Publ c Justice) committed m pr m relation to ®tiy 
public proceeding m anv Court 

fc) Certain offences under Chapter Will penal Code (relating to oocu 
rnentf) when committed by a partj to a proceeding jn any , 

respect of a document prodmed or given in evidence in such proceed 
mg 

(d) also abetments of or attempts to commit such offences and it requ rrs 
the WTiftCn complaint of the public servant or Court concerned or of some sopenof 
public servant or Court 


^ Bishen Boval Pai c Ched» Kban 4 Cal W K 560 

» Charu Chandrv Das v ^a^end^a Knshra 4 Cal M N 357 Bishon Dm 
Chedi l^an Ibid Dedar Baksh » 'lamapadi Das Malakvr 7 I. D ^rtaJ 
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H So also S 196 excepts all offences punishable under Chapter VI, Penal 
Code (Offences against the State), c\»»pl S J37, or under S 108A, S 1S3A, 
S 294 or S 505 of that Code, unless upon a complaint made under an order 
of, or under authority from the Go'ernor General in Council, the Lpocal Go\» 
emment or some officer empowered in this behalf by the Go\ernor General in 
Council 

III S 196^ (inserted bj Act No Mil of 1913 S s) excepts the offence of 
cnminal conspiracy punishable under S 120B of the Indian Penal Code, unless, 
in «ome cases upon complaint made by order or under authority from the 
Governor General in Council, the Local Government, or some officer empowered 
bj the Governor General in Council m this bchall, or unless in other cases the 
Local Government or a Chief Presidency Magistrate, or District Magistrate em 
powered in this behalf bj the Local Government, has by order in writing con* 
sented to the initiation of the proceedings 

IV S 197 excepts all offences in which a Judge Magistrate or public 
servant not removable from office without the sanction of a Local Government 
or some higher authority is accused as such in these cases the previous sane 
tion of the Local Government is required 

V S 198 excepts offences under Chapter \I\ (Criminal Breaches of Con 
tract) and Chapter \\1 of the Penal Code (Defamation) or under S 493 to 
S 496 (Offences relating to marriage) without i complaint made by some person 
aggrieved by such offence 

VI S 199 excepts offences under S 497 (\du!tery) or S 498 (enticing away 
a married woman) of the Penal Code vvithout a complaint made by the husband 
of the woman or in his absence of some person who had charge of her on his 
behsif at the time when the offence was committed 

Ml S 132 declares that certain officers and persons specified therein shall 
not be prosecuted for any act purporting to be done under Chapter I\, in dispersal 
of an unlawful assembly except with (he sanction of the Governor General in 
Council or of the Local Government as the case may be 

VIII A Court may also act summarily in regard to a contempt of Court 
committed before itself (S 480) and also m respect of x refusal or neglect lo 
produce a document or thing or 10 answer a question put in examination as a 
witness (5 48^) 

IX Lastly without the certificate of a Political Agent or if there is no Poli- 
tical Agent without the sanction of Ihe Local Government no Magistrate can 
take cognizanve of an offence committed in she territories of any Native Prince 
or Chief in India by a British subject who is found m British India — (S 188 
Prov } 

Several special and local laws also provide that no prosecution of an offence 
under them shall be instituted except under the sanction or upon the complaint 
of some specif ed officer or authoni} 

On a complaint 

A complaint means the allegation made onlly or in writing to a Magistrate, 
with a view to his tal mg action under this Code, that some person, whether 
known or unknown has committed ail offence, but it docs not include the report 
of a police officer — S 4 (fi) 

S 140 (c) of the Code of 187 expressly provided that “any person acquaint 
ed With the fact* of the ca«c may make a complaint This has not been re 
enacted but it will j robably be accepted where the absence of the person 
aggrieved is accounted for or the offence is of a serious nature as it is only 
m regard to offences under Chapter \I\ or \\1 of the Penal Code or under 
S> 403^98 that a complaint of (he person affected by the offence j* specially 
required — Ss 19S-199 post 
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As a general rule any person hiving knowledge of the 
offence rmy set the law in motion by a complaint even though 
personally interested or affected by the offenct Except Ss ‘9a 99 Misons 
nothing in the Code showing in intention io confine prosecutions to the pe 
directly injured * 

If a complainant has no personal knowledge of the fact staled by M 
Magistrate before issuing process for the attendanet of the accusM 
satisfy himself upon proper materials that a priml facie case has been 


out for his taking action* 

A complaint it has been held should contain a statement of facts 
ing some ofTentc and where this was absent the Magistrate could not pr ® 
upon It® The report shows that this proceeded upon two considerations, 
that in the absence of such information the Migistraie could not 
proceed, next thit the compliint should furnish some indication to the accus 
of the outlines of the case against him But under ihe definition a compS'f' 
need not be in writing it may be oral except where a complaint in writing i* 
specifically required and the accused is not informed of the case against im 
by It but by the examination of the complaint on which through the process of t 6 
Court he is required to attend the Judicial proceedings to be held The Hjfi 
Court did not however interfere m the case by reason of S 537 and the fact tha 
the trial had taken phee without objection 

Under S aoo the Magistrate on receipt of a complaint, is bound to 
examine the complaimnt* except m the cases referred to m the four pfO'^M* 
to that section But he may thereafter refuse to proceed further, and may 
dismiss the complaint if, after considenng the complainant’s statement m fu'* 
" there is in his judgment no sulTicient ground for proceeding," eg if the acts 
complained of do not amount to an offence, or if the offence complained of 1* 
such that it causes or is intended to cause, or is known to be likely to caus* 
harm which is so slight that no person of ordinary sense or temper would com 
plain of such harm (Penal Code S 9$) 


LlmllatloQ 

This Code provides no limitation of time for the taking cognizance of 
offences by a Magistrate S 195 required that the complaint in respect ol 
certain specified offences should be made either by or w th the sanction of parti 
cular officers or Courts concerned and it aJso provided that no such sanction 
should remain in force for more than six months from the date on which it was 
given thus requiring that the complaint should be mide within six months from 
the date ol the sanction It dd not however require that the sanction shall 
be obtained within any specified period from the commission of the offence 
This however has all been altered b) the Amending Act of 1923 (see note under 
S 193) Several special and local laws however prescribe certain periods 
within which offences under them should be prosecuted 

Act V of 1861, S 24 declares that it shall be lawful for any police-officer to 
lay any information before a Magistrate and to apply for a summons, warrant 
searclww arrant or such other legal process as may by law issue against any 
person committing an offence 

Ss 200—203 describe how a Magistrate should proceed on taking cognizance 
of an offence on a complaint 


* In re Ganesh Narajan Sathe ILK 13 Koin 600 Farzand Ali v Hanuman 
Prasad I L R 18 All 465 
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If the offence complained of be a summons casci the Mngistrate is competent 
to dismiss It if the complainant is not present at the day fixed for its trial — 

(S 247 ) 

After an accused has been dischai^cd of an offence on a complaint in a 
warrant case, (See defin S 4) i Magistrate may on a fresh complaint take 
cognizance of the same offence, notwithstanding that the law (Ss 436-437) may 
hace empowered a superior Court to order that further inquiry shall be made* 

A Magistrate empow ered to t »Kc cognizance upon receiving a complaint, 
under S 190 (i) (a) can tal c cognizance of complaints under S 20 of the Cattle 
Trespass Act, 1871, wiihoiit being -peci illy authonscd in that behalf* 

A Magistrate is not debarred by any provision of the Code from taking 
cognizance of an offence only because another Magistrate has already taken 
cognizance, and a multiplicity of trials can be avoided by transfer of the cases 
to one of them * 

A “ Committal sheet sent to a Magistrate m accordance with para 12 of 
the “ Instructions issued by the Commissioner of Salt Revenue ” for the 
guidance of officers of the department, containing a definite request to try the 
accused for the offence set out is a complaint * 

Upon a report m writing of such facts by any police officer. 

The redrafting of clause (b) by Act No Will of 1923, S 45, makes it clear 
that a police report must be m writing before a Magistrate can act on it under 
this section 

A police report of the facts on which a Magistrate specially empowered to 
act may take cognizance of any offence would when, after investigation a 
police-officer forwards an accused person for inquiry or trial on sufficient evidence 
or reasonable ground for suspicion that he ha> committed a cognizable offence 
(S 170), or, when a police officer has reported that in his opinion no sufficient 
evidence or reasonable ground for suspicion exists, and the accused has been 
released on bail (S iC^}, or when for reasons reported, a police-officer has 
abstained from investigating a cognizable case, the complaint having been made 
to the officer m cha,rge of a police station, and merely entered in his diary (S 157), 
or after investigation into a non eognizabic case specially ordered by a Magistrate 
of the first or second class (S 155) 

In such cases the Magistrate, who is competent to take cognizance of an 
offence upon a polite report of facts which constitute such offence (S 190 (i) 
(6) ), can order that the witnesses and the accused be directed to appear or be 
brought before him, if he is nolj satisfied from |he proceedings of the Police or 
the subordinate Magistrate that, for the ends of justice, the proceedings should 
so terminate The iMagistrace can also, in a matter in which the Police have 
abstained from investigation) direct, under S 157, that an investigation be fiefd 

Ihere is also another class of cases in which after investigation, the Police 
may have reported that the information or complaint made !s false Here the 
Magistrate can take cognizance of the offence which has been under investiga- 
tion, or he may take cognizance of the offence constituted by the fal»e informa- 
tion or complaint made In regard to the latter offence, although the law gives 


* Dwarka Nath MonJuI t Dcru Madhub I L R zS Cal , 652 , c ) y Cal M Iv , 
4 S7 (r D ) Mir Ahwad Hossi.m v XIabomed Askan I L K , 29 Cal , 726 . (s c 1 6 Cal 
XV b , O33 (F R ) Emp i X irjnandas 1 I R , 37 Bom , 84 , Crop, r Sheilth Idoo, 
I L U , 40 Cal , 7I See also IBijoo Smgh t> Lmp 3 Pat L J . 34 

* Emp V X ishvanatb Xishnu Joshi I L R 44 Bom , 42 

* Han Satya Bislinu V Lmp I L R 301,01.482 

* Pliagu Sahu v Emp .1 L R , i Pat L J . 392 



^62 


CODE OF CRmaAL FEOCEDUBE 


Ciuf XV 

Etc 190 


the Magistnle power to proceed, it his become settled law. at least in Beflgs 
Hhaf n Magistrate docs not e\crcisL i proiicr tl scrction in directing the proses 
tion of the informant or complain mt iminediatcl> on receipt of the police report 
It has been pointed out th it such i courat nould tend to put too much 
m the hands of the police bj attaching loo mucli weight to the report* A* 
remarled b) Garth C J , Magistrates cannot understand too clearly lha 
while the Police perform their proper duty in collecting cMdcnce, it is the func- 
tion of the Magistrate alone to decide upon the suflicienc) or credibility of tn* 
CMdencc when collected If persons arc to be prosecuted under S sit o* 

Penal Code upon tbc mere report of a {xilice ofliccr that their complaints are 
not true tht Police arc made the judges whetfier a complaint is true or f^ 
Such a delegation of magisterial functions is not contemplated by law 1 * 
person reported against for having given filsc information or complaint shou 
be allowed an opportunity of challenging the correctness or fairness of tlia 
report Such n opportunity is not projxrly given by placing him on his wa 
and requiring b m to defend himself If however no complaint is made aftrr 
sufficient time Mowed for tint purjxi e there no reason vvhy the Mag stra e 
should not take proceedings against him It has been held that when a co® 
plaint of an offence is made a is not regularly tried if the complainant i* ^ 
once required to show tau«e why he should not be prosecuted for making a fal^ 
complaint to the Police because after invest gation it has been reported to a® 
false A Magistrate so proceeding acts with prejudice against the complainsn 
in consequence of the adverse police report if, under S 202, he at once 
an investigation generally by «omc subordinate Magistrate, and, on the 
of such Magistrate he summarily dismisses the complaint under S 203 If 
course is adopted care si ould be taken that the complainant has had full opf®f 
tunity of proving hs complaint for it too often happens that this i» not 
to him in proceedings which from Iheir nature arc generally summary 

In another case* the correctness of the judgment of a Full Bench of *be 
Calcutta High Court and the long practice of the Court subordinate to it h*'® 
been questioned and cases* in the other High Courts have been cited as CTpre** 
ing a different view of the law 

The cases before the Madras and Bombay High Courts can however be di$ 
tinguished In these cases the accused had been convicted under S an Pen® 
Code of having made a false charge to the Police and on appeal to the H'gn 
Court It was sought to set aside this conv clion on thu ground that the Mag*®* 
traie who had examin d the accused as a compla nant had not given him **n 
opportunity of proving his complaint bit fiad directed proceedings to be taken 
against him on the police report that the charge made by him was false O" 
the evidence the High Courts aflimicd ihc convictions and disallowed the obj^c 

» Q Emp t- Sham Lall I L K 14 Cal p » r »» t, 16 

71 Cr 44 Ashrof All a Emp I L It 5 
In rc Russvck I all Mull ck Cal f It 3^ 

Govt V Kanmdad I L R 6 Cal 496 {s c 
8 Cal L R '’87 In re Gindl an Mondol I 
Munshi Issur 14 Cal M N 763 See also 
Emi V Ralha K 1 cn ILK 5 All 76 

T'~ o 1- T T T T> » * b I Vii w N 1893 P V** *** , ,_f 
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tion In the ca«e before the Pull Bench of the Calcutta High Court the com- 
plainant objected to being proceeded against on the police report and claimed 
that he was entitled to have hi» complaint judicially determined 

\Vhere a Magistrate upon receiving a police report, does not take cognizance 
under S 190 (1) (b), but iml es the case over for inquiry and report to an 
Honorarj Magistrate he acts contrary to law * 

In a summons-case, regarding an oflenco of which the Magistrate has taken 
cognizance on a polict report if he is a Presidencv Magistratt or a Magistrate of 
the first class he mav for reasons to be recorded by him stop the proceedings 
without pronouncing any judgment either of acquittal or conviction, and may 
thereupon release the accused (S ■’49 ) Any Magistrate of the second or third 
class can so act with the previous sanction of the District Magistrate — Ibid 

Any Presidency Magistrate Distnet Magistrate or Subdivisonal Magistrate 
or any other Magistrate specially empowered m this behalf can take cognizance 
of an offence upon a police report of such facts provided that he is competent to 
try or commit for trial by the Court of Session on a charge of such offence The 
Local Governor or the District Magistrate itny empower any Mag strata in this 
behalf 

If a Magistrate not empowered by law m that behalf erroneously and in good 
faith takes cognizance of an offence under S 190 (0 (h) his proceedings shall not 
be set aside merely on the ground of his not being so empowered (S 529) S 
*73 declares that on completion of an investigation the police report " shall set 
out the names of the parties, the nature of the information etc etc Where 
the report had omitted to state the nature of the information and this was of 
“ paramount importance to the accused ’ who had been arrested upon it the 
Calcutta High Court quashed the proceedings holding that they had been illegally 
initiated * The soundness of this judgment may be doubted It does not appear 
that the ' information was not recorded under S 154 and was not forthcom 
mg or that an objection on this account was made at a previous stage of the 
proceedings and before the case came before the High Court on revision The 
omission too could not be regarded a« making the proceedings taken void for 
want of jurisdiction 

Upon information not from a police officer or upon bis own Knowledge or 
suspicion that an offence bas been committed 
If •! Magistrate not being duly empowered by law m this behalf takes 
cognizance under S igo (i) (c) of an offence his proceedings shall be void 

(S 530(k)) 

A very large discretion is here given to a Magistrate who is empowered to 
take cognizance of an offence under S 190 (1) (c) The object is to prevent a 
failure of justice where Information of an offence is vvilh^ield or the injured 
party will not complain Obviously be should act only when some public interest 
IS concerned vvhich demands the punishment of the offender to prevent the 
repetition of the offence and not where some private injury has been caused, 
which should form the subject of a complaint to him 

So a Magistrate should not interfere where the offence is compoundable — 
(See S 345) A Afagistratc empowered under S 190 (c) can take cognizance of 
an offence made knowoi to him by a letter through the post A Magistrate 
must act on his own discretion It frequently happens that information of a 
valuable character m regard to crime thus reaches a Magistrate, which, if not 
so conveyed would be withheld altogether In many cases it would be verv 
Inadvisable to shut out such information altogether, whereas in others it would 
be highly ind screct to take any acton upon it* The hfagi^rate mav take 
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cognizaiice of an ofTence on an nnon^mous petition', birt he should be carefu 
not to act Without proper and rea<onable discretion as the Magistrate may ibu* 
^ct unjustly towards nn innocent man at the instance oI an enemy who 
not disclose himself It should be noted that although the Local Government 
or District Magistrate may empower nny Magistnte to take cognizance of an 
ofTence upon "i complaint or upon i Police report, only ^ local Government can 
give powers under S mo (i) (c) and such powers can be conferred only on a 
Mngistrate of the first or second class 

In whnt manner a Magistrate should proceed depends on the nature of the 
information knowledge or suspicion ” possessed by him that an offence has 
been committed as well as upon the niturd of the offence Ordinanly he would 
order a police investigation— probably secret— to determine how far the informa 
tion knowledge or suspicion is founded on f»rintn facte substantial grounds Or 
If he is so satisfied and has reason to believe that the offender may escape he 
may issue a warrant for his arrest Tor instance the Migistrate may have some 
reasons to believe that a man his been murdered whose death may have been 
ushed up and attributed to some mturil c-iuse or some accident or he may 
ave reason to believe that i certain person is in possession of stolen property 
in either of these cases a duly empowered Magistrate could tike cognizance of 
me otfence md order a police investigation The Magistrate is not bound to 
disclose the source of the information on which he may have acted (Evidence 
fki« information would be withheld a* 

Cnminni r prejudice amongst the higher classes against appearing in fbe 
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“goes bejTJnd the pro\i«ions of the Code itself the safeguards supplied being 
sufficient, and there is no adequate reason based on general principles for 
extending or amplif}ing them If a Magistrate takes cognizance under clause 
(c) he IS bound under S 191 to gue the accused an early opportunity for objec- 
uon and obtaining a trial at the hands of another Magistrate And when a 
Magistrate is personally interested in a case he cannot try it or commit it for 
trial \Mthout special permission The*e provisions follow the statutory rule that 
a judge shall not be a judge in what is called his own cause, but they draw the 
line advisedl) at tnal and commitment and do not go the length of impeding 
mere cognizance of crime 

The Madras High Court has also dissented from the case of Thakur 
Pershad Singh holding that the fact that a District Magistrate, who happens 
to be also the President of a District Board, receives in the latter capacity 
information of the commission of on offence by a servant of the Board, does not 
debar him from taking cognizance of the olTencc under S 190 (i) Ic) * 

For orders of Local Governments empowering Magistrates under sub section 
(z) and (3) see the various provincial Manuals, and, as regards Upper Burma, 
Reg 1 of 1925 

Power 0! Magistrate after proceedings taken under S 190 
S 190 relates to the initiation of proceedings in relation to an offence with 
the object of ascertaining judicially first whether an offence has been committed 
and if so by whom it has been committed It is the duty of the Criminal Court 
to apply the law to the evidence taken for the purpose of determining what offence 
has been proved and this need not be thq particular offence regarding the com* 
mission of which the proceedings were taken So in a trial of a summons-case 
a Magistrate may convict the accused of any offence of that description which 
from the facts admitted or proved he appe-trs to have committed whatever may 
be the mlure of the eoniplamt or summons (S and m the trial of a 

warrant case the Magistrate is required to frame a charge against the accused 
of an offence which on the evidence for the prosecution end the examination 
(if any) of the accused he may be presumed to have committed (Ss 254, 210) 
The Magistrate is required to apply the law to the facts which in his opinion 
are established by evidence taken by him 

In the same way the Magistrate is to proceed against anyone so proved to 
have committed any offence Proceedings having been regularly started his duty 
IS to do justice in respect lo whatever offence may be proved to have been com- 
mitted by any person, first of all by obtaining his attendance, and then by 
hearing the evidence in his presence, and any defence that he may make after 
the exact nature of the particular offence established has been made known to 
him 

The requirements of the law in the interests of justice are clear and it is 
probably for that reason that they have not been more expressly stated 

U may be noted that the principle was recognised in S 195 (j), (now re- 
pealed) which declared that when sanction hid been given the Court taking 
cognizance might frame a charge of any other offence of the nature referred to 
in the section which was disclosed by the facts Nevertheless there have been 
cases m which the principle was apparently lost sight of 

In one case where the Police sent up only one person, and, on evidence 
taken the Magistrate issued warrants for the arrest of others, it was held that 
he proceeded against them under S 190 (i) (c), and that consequently these 
persons were entitled to take objection under S 191 to hts trying the case against 
them * In another case it has been held that in taking proceedings against 
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other persons (he Magistrate nets under S i go (0 by tf^ 

his o«n Inov^ledfic or suspicion Ihal the oBenre has 1>"" il- 

persons also ‘ But cognir met Ins ilmdj born nkon of the ‘ ,5p;;J(d 

complaint and action ms taken against Iheso persons l««> 

in th inrtoiry or trial To lioltl this is lo regard the in „ tbat 

taken rognizinrc of nol m ri spoil of the . ffence but of 'Ij' ^ 

Is not what S 190 contemplates A compHmt « an allegation 
or in writing to n Mng.stroK that ^omc person he offence 

has committed an ofTinct and therefore eogmz'tnce being taKcn 01 
committed the Magistmic who is holding the inqino rorntnitted 

proceedings proceed against til persons shown b» the c'lacnce t n 
It The matter seems to require further con«idtntion 

The fact that i comphlmnt did not sp<cnll> mention 'UV o^Vence un er 
section of the Pcml Code does not bring the matter within S 109 I 'A^M^wnt 
Code, if the Magistrate has proceedeil on the fnets slated by ine F* 
which disclosed the commi-<«ion of an offence ■* 

191 Wlicn a Magistnlc tiKc*; cogni/anco of 

_ , under '?iib vection (1), cl'iucc (f), of tlie p 

Transler or commit » .i i i „11 linfnre 3 D) 

ment on appheat on of ceding section, the ACCUscd ^ 

cMdcntt IS tsKcn, be informed 
entitled to h'i\c the esse tried bj anollier Court, *1011 if 
cused, or anj of the accused if there be more than 
being tried by such Magistrate the c'i«c shall, instead of e » 
tried by such Magistnte be coinmittcd tn the Coint of Sess 
or transferred to another Magistrate 

S 191 enables the necused m such t case to pb;cct to being 
Magistrate who his of his own motion jnicen cogmnnee of the ^ the 

Magistrate is bound to infomt the accused that he is entitled to 
case tried by another Court and on such objection being taken befom 
dence is tal cn the case must either be at once transferred to some otnw ,’^gt 

trate having jurisdiction to hold the trial or, if it rcmiins in the of 

Magistrite, It cannot be tried by him but it must be committed to the , ,f 
Session Of (it rnty be nssumed to ha'e been “so intended by the Ecgisia wgc 

the Magistrate finds that no pripjA facie case is established he may 

the necuseci The Magistrate before whom such objection is taken 
therefore to elect whether he shall transfer the case for trial by another 
trate or himself hold nn inquiry with the mcw to committing the case 
Court of Session if in offemo be prtma fad estibJished * He has no 
option in the matter 

An object On taken on appeal that the Magistrate did not under 
inform the accused that he was entitled to have the case tried by 
would probably be fatal to the comictton and a new trial before a ^"Ivie 
Court would be ordered ' But where there was such an omission on 
of the ilfagistraie and no objection on this account was taken before the 
Court which dismissed the appeal it was under S 537 not allow^ed when 
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for tlie first time before the High Court on Revision * S 530 however dcclires 
that, if a Magistrate not being empovrered by law in this behalf tries an offender, 
his proceedings shall be \oid The correctness of the judgment of the Bombay 
High Court ‘■eems to be open Ic# doubt 

In some recent cases it has been held that where a Magistrate takes cogni 
zance of an offence on his own personal Inowledge he is bound to inform the 
accused that he is entitled to have the ca«e tried by another Magistrate and 
that omission to do this is mori than a mere irregularitj which makes a subse 
quent ccmiclion illegal* 

A District Magistrate upon a statement made to him not upon oath and 
not signed by the informant had four persons arrested and tried and convicted 
them Held that the trial was bad if he vvas acting on complaint he should 
have examined the informant on oath and if he was acting under S 190 (i) (c) he 
should have (omplied with the provis ons of S 191 which he d d not do * 

The principle of S 190 (i) (c) read with S 191 though applicable to offences 
onI>, is also applicable to cases of a miscellaneous character When a Magis- 
trate proceeding under S iio remarked in his judgment that it was impossible 
for him to remove from his mind the impression of certain circumstances which 
had come under his personal observation it was held (ordering a re trial) that the 
Magistnte should have not fmd the case him«elf* 

192 ( 1 ) Any Cliief Presidency Magistrate, District Magis- 
Tran f r 0/ cas s by trite or Sul> (liMsioml Migistnte may trans- 
Mi«i»trate fer an^ case of Minch lie has taken cogni- 

zance, for inquirj or trial to an^ Magistrate subordinate to him 
(2) Anj District Magistrate ma\ empower an) Magistrate 
of the first class mIio lias taken cognisance of anj case to transfer 
it for mquirj or trial to anj othci specified Magistrate m Ins dis- 
trict who IS competent under this Code to tr\ tlie accused or com- 
mit liim for trial , and sudi DIagistrate ma\ dispose of the case 
accordingly 

S iga prov des for the d stnbution of business at any place when a Magis 
trato ha** taken cognizance of an offence under S igo where there is more than 
One Magistrate The transfer may be of a ca«e of an offence of which a superior 
Magistrate has taken cognizance under S ,90 S 528 provides for the recall of a 
case from a subordinate Magistrate after it has been so transferred 

S 476(2) supplements S 197 in regard to prosecutions for certain offences 
initiated by a Civil Crim nal or Revenue Court and enables a Magistrate to act 
Under’ S 192 in respect to the transfer of such cases 

There is a great difference between a transfer under S ip-* and one under 
S 52R The former is by a Magistrate after he has tal cn cognizance of a case 
and generally before jud ciat proceed ngs have been taken so as to bnng an ac 
cused person before him The latter is after the case has been transferr^ under 
S 192 for S 528 enables certain superior Magstrate to withdraw any ca«e from 
or recall anj case sc/ich he las made over to nnv Magistrate subordinate to him 
and the case can then be reforrod or transferred to some other competent Magis- 
trate No special notice to an accused person m a case transferred under S 19a 


J 74s Cmv,n r Mubraj 
, at P E R JV>s (« c) 
Cr {s c ) ’ Cr 1. / , 4s, 
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in the distribution ot business, is ncccssnrj The 'I'jt’feSiie 

rcquirine him to nttend !lc could not object to such -i ^ „jVa m 

reasons personal to the Magistrate and it would be op transferred 

objection to the trial by the Magistrate lo whom the c isc n ^ 

It IS otherwise in a case transferred under S 528, m which no 
been given before an order undcif it is passed * 1 

If a Magistrate, not empowertd b> law in that merel)' 

faith transfers a case under S iQ’, his proceedings shall not 
on the ground of his not being so «mpowtrcd (S 529) 

Powers of transfer were gnen undcij S 27 of the Code appeaf* 

of 1882 did not re enact this section, but contained S 192, * 

this Code sub section (2) of which enables a District - rogmzance 

Magistrate of the first cl iss to transfer a case of which he has t thr 

and Schedule I\ in d« iling with this subj ct docs not ‘ _ Mafiistratt 

powers with which a local Government can invest a suboruin .j^jefore a 
"fhe power has been conferred only on a District Magistrate ^lents ufldef 

matter for consideration whether orders issued by the LoC''* , aopointfd 

the repealed Code of 1872 remain m force in regard to Magis r 
under the Codes of 1882 and 1898 See S a (2) and note ^ 

The transfer of a case can only be lo a Magistrate any locd 

inquiry or trial under his ordinary powers under this Code or un 
or special law mtiuire ‘"W 

If a Magistrate is not competent under his ordinary powers ^ (j, do W 

■or try the offence the transfer of the case 10 h m will not empower hi 
Schedule II declares what offences under the Penal Code are nffene** 

trates of the several classes and the last part of it deals generally 
under other lows but some of these laws declare that offences under ts 

be tried only by a Magistrate of a certain class, and this special juri 
not affvqted by this Code — See S i (2) 

A case cannot under S 192 be transferred to a subordinate 
inquiry and report A superior Magistrate can under S 159 “ y,res 

inquiry to be made by a subordinate Magistrate only when he req 
inquiry to be made on the place of the alleged occurrence* On ^ j„s ow” 
the District Magistrate is not competent without withdrawing the case mad® 
Court under S 528 to suspend issue of process and direct an inquiry to 
by some IMagistratc subordinate to him * 

, ■] Cases which mast he transferred 

There are certain cases which a Magistrate must transfer to .^used 

tfatc as he is himself not competent to try them (S 487) So ^ offend 
IS entitled to require that, if the Magistrate has taken cognizance of th 
otherwise than on a complaint or a police report it shall not be tried J 
(S 191) There are other cases which it is undesirable that a Magistra ^^^g 
try either because from his personal knowledge cf the facts he is 
- * -r because he has some strong interest m the result S 5 S” 


witnesses* or because he has some strong interest m the result o ao" - . 
that no Magistrate shall eacept with the permission of the Court to vv 
appeal lies try or commit for trial any case to 1 ' ^ 

personally interested 


which he Is a party 


,30 


- • Teacotta Shekdar v Ameer Majee I L R R Cal 3^ (s c ) 10 Cai . j j, 

UmraoSinahi; Fakir Chand T L R 3 All 749 Cmp v Sadashiv Naravan Jos" 

R 22 Bom 540 

* 4 Mad H C R App 40 i, .. O nmP 

* thumuck Jha v Pathuk Manda I I, R •♦y Cal 79S Golapdy Sheikh v V; 
fbid 079 Moul Sin«h V Mahabr 4 Cal W N 242 

* Q V Bholanath Sen I L R a Cal 23 (sc)25\V R C" 57 
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Section 190 (i) (c) read ^ith S 191 applies only to offences , but the 
pnnciple is applicable to cases of a mi«cellineous character > 

A Magistrates powers to punish for contempt of his own Court are limited 
to a fine not exceeding two-hundred rupees and if he considers that such punish 
ment IS insufflc ent he is required to send the cnsc to another Magistrate having 
junsdiction — (Ss 480-482) 

There is also i special jurisdiction under this Code in a case in which the 
accused is an European British subject — See Chapter \\\III In such a case 
the proceedings cm be held only by i District Magistrate or Presidency Magis 
trate or a Magistrate who is a Justice of the Peace and also a Magistrate of the 
first class and in European British subject (S 443) Any Magistrate who is 
otherwise qualified to take cognizance of an offence is not debarred from exercis- 
ing such power merely because the offence may have been committed by an 
European British subject h m ly ssue a process for the appearance of such 
an accused person what should be mide returnable before a competent Magis 

trafe— (S 44s) 


Powers of a Magistrate alter transfer 
A Magistrate who has taken cognuance of an offence (S 190) may have 
issued process for the attendance of certain persons or the police riport on which 
he has acted may have sent in certain persons as those only against whom there 
IS, in the opinion of the ^^^gl^^^ate or the investigating po! ce^sfRcer sufficient 
evidence or reasonable ground (S 170) but when m the inquiry or trial which 
takes place after a transfer the evidence shows that other persons are shown to 
have committed the offence the Magistrate has jurisdiction to proceed against 
them He has jurisdiction to hold judicial proceedings over the offence of whch 
the Magistrate has under S 190 taken cognizance and therefore to proceed 
against all persons shown at the inquiry od trial to have committed that or any 
other offence disclosed by the evidence to have arisen out of the occurrence for 
in drawing up a charge t( is hi^ duly to apply the law to the facts which ire 
in his opinion prtmu facte established It is the offence not the offenders of 
which cognizance has been taken under S 190 and his powers to deal with that 
offence arc not limited^ unless it be an offence for the prosecution of which some 
special authority for sanction be necessary eg under Ss 195 el seq \Vhere no 
reservation is made in the order transferring a case to another Magistrate, it 
should be concluded that the whole cose has been made over* After a transfer 
under S 192 a District Magictrate is not competent to issue process against 
persons said to be concerned m an offence in a case before another Magistrate 
for trial even though that Magistrate may have declined to proceed against 
them His proper course is to withdraw the case to his own Court and then he 
can so act * But if the other Magistrate has discharged these persons the Dis- 
trict Magistrate is under S 436 competent to order n further inquiry against 
them * and it has been held that by refusing to proceed against jhem he has 
discharged them see note to S 436 post^ 

If however the ^faglstrate should find that the offence is not triable by him 
but by some superior Magistrate he should submit the case with a report ex 
plaining its nature to a >iagstrate to whom he is subordinate or to some other 
Magistrate having jurisdiction (S jjfi) If a subord nate Magistrate has junsdic- 


‘ Godhan Ahir t K Tmp 4 pal I J 7 

» Bishen Doval Itai i Chcdi Khan 4 Cal M N ^€0 Golapdv Sheikh I L R -7 
Cal 970 '^ee also Anon Sheikh 7 Ca! L J ••49 pedar Boksh I L R 41 Cal 1013 
Ajao Lai t Rmp I I R 32 Cal 782 (srJgCal M N 810 See als-' Jharvi 
Jote 3 Cal L J 87 

..t ‘^o'^Nv Sheikh I Q rmp I L R 27 Cal 970 Moul Smeh r Mahabir 4 Cal 
W Is 34! Aj en Alxhma I Akand t Q Finp 5 Cal \\ \ 48S Radhabullav Roy e 
Benode Behari T L R 30 Cal 440 See also Ajab Lai e Frap I L R 32Cal.7S2, 
(s c ) 9 Cat W N 810 

• Moul Singh p Mahabir 4 Cal \\ N , *4* 
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tion to try the offence, and is of opinion that the accused is guilty and should 
receive a punishment which he is not competent to inflict, he should record hi 
opinion and forward the cise to the Magistrate to whom he is subordinate, and 
such Magistrate cm then dc i1 with the case (b 349) 

Where the Sessions Judge ordered further inquiry to be made into a coju 
plaint which had been dismissed, and iht District Nlagistratc ordered the inquiry 
to be held by Mr K a first class Magistrate, the latter was competent to 
inquire, and if he fi und i />n»ia Jacte t ist made out to try and dispose of the 
case himself ‘ 


Sub section (1) 

A Chief Presidency ^laglstratc District M igistratc or Subdivisional Mags* 
tratc may transfer any case tf which he lias taken cognizance, for inqunj or 
trial It should be noted that it is a case, not an inquiry into or trial of ^ 
offence only, of which such Magistrate has taken cognizance, so he would W 
compttent to transfer a case under Chapter \ {Public nuisances) 
or under Chapter \ll (di'^pulcs regarding immoaabte property)* ^ 
under Chapter Vlll (Security for keeping the peace or for good 
haviour) * or as all these cases are inquiries wilhm Ihe definition of that term 

[S 4 (,fc)] but the Magistrate to whom such a case may be transferred 

competent under his ordinary powers 10 deal wuh such a case So no procf«> 
mgs to require a person to give security to keep the peace can be taken 
by a Chief Presidency or District Magistrate, unliss both the person 
against and the place where the breach of the peace or disturbance is apprehenoea 
are within the local limits of the Magistrate’s jurisdiction— [S 107(2)] fU* « 
a subordinate Magistrate is competent to deal with a cave under S 107. *, 

if he IS a Subdivisional Magistrate or a Magistrate of the first class, the 

Magistrate can after taking proceedings under S 107 <2) transfer it to such Su^ 
ordinate Magistrate* If however the person called upon to show cause agams 
on order under S 133 applies to the Magistrate to appoint a jury (S «3S) 
case must remain before the Magistrate who made the order, os he alone m" 
appoint the jury and consider their report 


Sub section (2) 

A Magistrate empowered under sub section (2) can transfer a case to 
other specified Magistrate m his d strict who is competent to try the accused 0 
commit him for trial These words indcatc that the power so conferred 
only to cases regarding offences for which inquiries or trials may be held, 
not to inquiries regarding matters which do not relate to an offence as denneo 
m S 4 (o) » But if a Magistrate not empowered by law in this behalf erronf 
ously m good faith transfers a case under S iqj, his proceedings shall not 0 
set aside merely on that ground (S 529) 

1B3 Eiicept as othernise expressly proviJed bj this Code 
'coEmi.nce ot off b> siiv otlicr Iw fof tlic time beiDg in 
oncts by Court! oi foice, no Coiirt ot Session shall take cogm- 
zance of qny offenco is a Court of origifl^ 

» Pam Barai Sin?h Ram Pratap Rai 5 Pat L ] 47 „ 

* ^ Ram Krishna Roy 10 Cal W 


I a^o Munna I L R ^4 

aoCal^ {s c ) 6 Cal ; 

Emp I L R 31 Cal 35 ® 

) 5 Cal W N 749 Satis Chandra 
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jurisdiction unless the accused has been committed to it by a 
Magistrate dulj empowered in that behalf 

(2) Additional Sessions Judges and Assistant Sessions Judges 
shall try such cases onlj as the Local Government by general or 
special Older niaj direct them to trv, oi as tlie Sessions Judge of 
the division, b} geneial oi sjiecial older, may make ovci to them 
for trial 

The words ‘ in the case of Assistant Sessions Judges in sub-seclion (i) 
were omitted bj Act No Will of 1923, S 46 The effect of the omission is 
that whereas Additional Sessions Judges could only try such cases as they were 
directed by the Local Go%emnient to fry, they can now have cases made over! 
to them by ihc Sessions Judge ' 

S 193 declares the ordinary original jurisdiction of a Court of Session It 
can ordinarily take cognizance of an offence only on a commitment made by a 
Magistrate duly empowered m that behalf The term ' Court of Session ’ refers 
to that class of Courts (See S ••8), and it therefore includes the Courts of an 
Additional Sessions Judge and an Assistant Sessions Judge The Sessions Judge, 
as the principal Judge of such Court, has, under sub-sectien (z), the power of 
distnbutmg the business of that Court subject to general or special orders by 
the Local Government 

The object of restricting the powers of a Court of Se«sicn to hold a trial ( 
only on a commitment is to secure in the case ot a person charged with a grave » 
offence, a preliminary inquiry which should afford him the opportunity of be* } 
coming acquainted with the circumstances of the offence imputed to him so as V 
to make his defence ‘ The Court of Session too is thus placed m a position to ' 
try the case without interruption 

By whom Commitments may be made to a Court of Session 

A Presidency Magistrate District Magistrate. Subdivisional ^taglSt^ote, 
Magistrate of the first class, or any Magistrate of the second class empowend 
b) the Ijjcal Government ii» thit behalf, is competent lo commit to the Court 
of Session (S 206) 

The power of the Court of Session to charge a person with iny offence 
referred to in S 195 (such offences may be generally described for this purpose 
a, perjury or forgery of different degrees) and roMimifferf before tlself or brought 
under its notice in the roiifre of a judicial proceeding and to commit, admit to 
bail and try such person upon its own charge has disappeared with the repeal 
of S 477 

A Civil or Revenue Court can, under those circumstances, inquire into 
such an offence, and commit and bold to bail an accused person provided that 
the offence is tmbU tvchisuefy by the High Court or the Court of Session, or 
vvhich in Its opinion should be tried by such Court (S 47S) 

A Sessions Judge or District Magistrate may order the commitment of an 
accused person improperly discharged by an inferior Court, if the offence is 
triable exclusc\el) by the Court of Session (S 437) 

On the hearing of an appeal from a conviction, a Sessions Judge or Addi* 
tioml Sessions Judge may order the accused to be committed for tnal [S 4*3 ( 6 ) 1 . 
or if he IS of opinion that an accused person has been improperly discharged of 
•an offence triable exclusively by the Cburt of Session he niav order such person 
to he arrested and committed foe tnal (S 437J 


• Miifirakal Kovilvgatha 1 0,1 1 K S Mad 351 . Kishore IjI Raf Chowdhurv * 
13 Cal VV.N 330 
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Except as otherwise expresslsr provided by this Code 
A Sessions Court is empor\crcd to act without a commitment m some casts. 
For instance, Ss 480-482 enable it (as also all Courts) to act summarily in KS- 
pect of offences under Ss 175, 178, 179, iSo, 228 of the Indian Penal CoaCi 
constituting what are termed ‘ contempts of Courts," committed in its view or 
presence and b 483 gi\es all Courts, including a Court of Session, summary 
jurisdiction in the case of a witness or person called upon to produce a document 
or thing and refusing without reasonable excu«e, to answer such questions as 
are put to him or to produce any document or thing m his possession or poa-et 
which the Court requires him to produce 

A Sessions Judge who has held that a witness giving evidence under condi- 
tional pardon has not complied with the conditions is not competent at once » 
try him He can hold a trial only after commitment made by a competen 
Court He should therefore order such a case to be laid before a com^frn 
Magistrate with his own opinion so that, that Magistrate may act in accordance 
with law * 

^ Except as provided in Ss 480 and 485 a Sessions Judge cannot 
[ person for any offence referred to in S 195, committed before himself or 
contempt of his authority or brought under his notice m the course of 0 judici 
proceeding (S 487) 


How far commitment made Is valid 

A commitment once made under S 213 or S 214 by a competent ^^**§‘* 1 ^**^^ 
or by a Civil or Revenue Court under S 478 can be quashed by a High Co 
only, and only on a point of law (S 215) and if a commitment is made to 
Court of Session or High Court by a Magistrate or ether authority 
tent to do so, such Court may accept the commitment jf it considers that 
accused has not been injured thereby, and no objection was made on 
during the inquiry and before the order of commitment, otherwise 
must quash the commitment and direct a fresh inquiry by a competent Mag 
trate (S 532) 

An objection to a commitment on the ground that the inquiry has 
held in a wrong local area is not \a1id unless the error has in fact occasio 
a failure of justice (S 531) 

But a commitment made to a Sessions Court not having jurisdiction 
gal, the High Court has no power to transfer the case to a Sessions CO 
having jurisdiction and the commitment must be quashed * 


Subsection (2) 

Under S 409 appeals to the Court of Session can be heard by an 
Sessions Judge, but only in such cases as the Local Government may, by g« 
or special order, direct, or as the Sessions Judge may make over to him 
addition of the proviso to S 409 makes it clear that the word " cases 
S 193 {2) IS not intended to include appeals It had been «o held * 

Section 438 {2) also declares that an Additional Sessions Judge 
ahd may exercise all the powers of a Sessions Judge under Chapter . 

a Court of Revision in respect of any case which may be transferred to 1 
general or special order of the Sessions Judge 


‘ Bipro Das 10 W R Cr 43 Q v Rama Tewan I L R ‘5 t/r 

Q Jagat Chandra Mali I L R ’a Cal S-» See also Q Emp v Bhau 

^*AssiAant Sessions Judge North Arcot t> Rantammal I L R 36 Mad 3®7 
» Cmp V Abdur Razzak I L R 37 All 286 
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194 (1) The High Court maj take cognizance of any offence 
cogoitance of off- upoii a commitment made to it in manner 
ences b7 High Court lierciuafter proiidcd 

Nothing lierein contained '«hall be deemed to affect the pro- 
Msions of an} Ictteis patent gianted under the Indian High Courts 
Act, 1861, or the Goieinment of India Act, 1915, or any other 
proiision of this Code 

f2) (a) NotiMthstanding anjthmg m this Code contained 
Informations by the Ad\ocate Gelieral may, nith the previous 
v3-ate G*n*rai 'sauction of the Gmcmoi Geneial in Council 

01 the Local Go\einment, exhibit to the High Court, against 
persons subject to the jurisdiction of the High Court, informa- 
tions for all purposes for which Hei Majesty’s Attorney-General 
inaj exhibit informations on behalf of the Crown in the High 
Court of Justice in England 

(6) Such proceedings ma} be taken upon everj such infor- 
mation as may ]a^^ fully be taken m tlie case of similar informa- 
tions filed by Her Majesty’s Attorney-General so far as the 
circumstances of the case and the practice and procedure of the 
said High Court will admit 

(c) All fines, penalties, foifeituies, debts and suras of money 
lecovered or levied under or by \irtue of any such information 
shall belong to the Government of India 

(d) The High Court may make lules for carrying into effect 
the provisions of this section 

A commitment to the High Court would be mide by a Presidency Magistrate 
of the towns of Calcutta Madns or Bombi) (S 206) 

Section 447(2) which required European Bntish subjects charged with 
ofTenccs punishable with death or transportation for life to be committed to the 
High Court has now disappeared (sec the Criminal Law Amendment Act, XII 
of 1923, S 27) Tor the purposes of the trial in Rangoon of any person under 
the provisions of Chapter \X\II 1 , which is new, references to the Sessions 
Judge nre to be construed as references to the High Court at Rangoon (S 448) 
The High Court may order that an accused person may be committed for 
bj AV-nV [S snd m sitch csssie the tml atij be b) /civy 

[S 526 (2) and S 267J, or under the same procedure as if the inal had been 
by a Court of Session — S 526(2) S 531 npphes to a commitment made by a 
Magistrate who has no local jurisdiction o\er the offence charged, and S 532 
to a commitment made bj a Magistrate or other authonty who is not empower^ 
to make such commitment These sections are explained m the note to S 193 
Where a Chief Presidency Magistrate committed to the High Court a person 
accused of murder outside the cilj of Madns, it was held that the Irregulant}, 
if anj, in the Magistrate's proceedings w ts cured bj S 531, and that eaen if the 
High Court hid no jurisdiction on its original side to try the case, on order 
could be made under S 526, and an order was made accordingly* 

Clause 24 of the Letters Patent of the High Courts, under aS and 29 VTct., 
c 15 gi\es the High Courts extraordimo original criminal Jurisdiction oier all 

‘ Campath) Cbcttl v Rex 11 R . Mad 70* 


35 
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persons residing in places s^ithm the jurisdiction of an^ Court subject to th«t 
superintendence, and authority to try at their discretion any such persons brou^t 
bebre them on charges preferred bj the AdiOcale General, or fay an> ^^aglstr 3 ^^ 
or other oflicer speciallj empowered bj the GQ%cmmont jn thot behalf, and cl 19 
empov-Prs them to direct the transfer of any criminal ease or appeal from 
Court to any other Court of equal or supcoor jurisdiction, or also to direct the 
preliminary invcsiigntion (inquiry) or trial of nnj criminil case by ony officer 
Court otherwise competent to imcstigate (inquire) or Irj it 

S 333 enables the Advocate General nt any stage of any JrnI betofc 

a High Court to enter a nolle prosequi 

195 (1) No Court shall t'lkc cogntz'incc — 

(a) of any ofTence punislnblc under Kcctions 172 to 188 of 
t}je Indian Pcnil Code, except on the com 
""““eof the public servant CDU 
ti(r ofpj'iac s'r.in cernen, or ot some other public servant w 
tviom fie is subordmafe , 

(h) ot any offence punishable under ant of the following 
Pro era ion t» i» Sections of the same Code", oainclt , section* 

Uii oB n», agn ,• 193, 194, 195. 196, 199, 300, 305, 20G , 

' ‘ ' 207, 208, 209, 210, 211 and 228, when such 

offence is alleged to bate been committed in, or in relation to 

any proceeding m any Court except on the complaint in wnting 
ot such Court or of some other Court to which such Court is sno 
ordinate, or 

(c) of any offence described in section 4G3 or punisbahle 
p<„. cion lor ..r ''P^f ^eotion 471, section 475 or section if 

tain ofienc** ttSi ng Ot the sawe Codc, 'ttbea such offence is 
UweSr* ^cen cormnitted b\ a party to any pro 

ceeding m any Court in respect of a documeov 
produced or gi^en in evidenc'' iq such proceeding, e'acept on 
cotoplamt jn Writing of such Court, or of some other Court tfi 
which such Court is subordinate " 

«. ^ clauses (W and (c) of sub -section (1), the teriR 

Court includes a Revenue or Criminal Court, but does 
not include a Registrar or Sub Registrar under the Indian Regis 
iration Act, 1877 

(3) For the purposes of this section^ a Court shall be deemed 
to be siiDordinatc to the Court to which appeals ordinarij^' he from 
the appealable decrees or sentences of such former Court, or m 
the Case of a Cni] Coart from nbosc decrees no appeal ordinarily 
lies, to the principal Court haung ordinary original civd 
jurisdiction ovuthin the local limits of whose jurisdiction such 
Civi] Court IS Situate ■* 

Provided that- — 

(a) where appeals lie to more than one Court, the Appeff^tc 



CsiP XV POR INITIATION OP PROOEEDINOS. 276 

S£0 193 

Couit of infeiior jurisdiction shall be the Court to ^hich such 
Couit shall be deemed to be subordinate , and 

(l>) i\here appeals he to a CimI and also to a Revenue Court, 
buch Court shall be deemed to be subordinate to the Civil or 
Eeienue Court according to the nature of the case or proceeding 
Ml connection nith uhich the offence is alleged to have been com- 
mitted. 

(4) The proMsions of sub section (1), 'nith reference to the 
offences named therein, applj also to criminal conspiracies to 
commit such offences and to the abetment of such offences, and 
attempts to commit them 

“ (5) "Where a complaint has been made under sub-section 
(1), clause (a), bj a public servant, any authority to which such 
public servant is subordinate may order the withdrawal of the 
complaint and, if it does so, it shall forward a copy of such order 
to the Court and, upon receipt thereof by the Court, no further 
proceedings shall be taken on the complaint ” 

The amendments made in this section and m S 476 by Act No XVIII of 
19231 Ss 47 and 138, are among the most important amendments made in the 
Code b> that Act The reported cases show that there was constant and great 
difficulty in giving effect to the provisions of S 195 The difHculties arose for 
the most part from the fact that the section enabfed private individuals lo obtain 
sanction to prosecute for offences connected with the administration of justice 
The procedure was unsatisfactory in that it enabled a vindictive and revengeful 
person to hold a sanction over the head of the accused for a period of six months, 
and even to indulge in blackmail Though S 195 provided for the making of 
complaints by the public servant or the Court concerned as a matter of practice 
complaints were very rarely if ever lodged In the same way complaints were 
not made by Courts under S 476 The Court sent the case for inquiry or tnal 
to the nearest Magistrate of the first class, and such Magistrate then proceeded 
‘ ns if upon complaint made and recorded under S soo 

So far as S 195 is concerned sanction has entirely disappeared Before 
n Court can take cognizance of any of the offences mentioned in the section 
there must be a complaint in wntmg by the public servant or the 
Court concerned or by other public servant or Court to which 
he or it IS subordinate Sections 195 and 476, 476\ and 476B are now 
complementary to one another, the latter sections lajing down the procedure 
Vw hy "v vw *hft eraawpJnioA hy S 

The amendments now made render n considerable volume of case law on the 
subject obsolete It will no longer be nccessaiy to decide for instance whether 
sanction given to one person can be used b> another, what will be the effect 
of want of sanction, what is the nature of the inquiry, if any, which a Court 
should make before granting sanction, and whether an application under old 
sub section (6) for the revocation of a sanction granted or the grant of a sanc- 
tion refused is more akin to an appeal or to an application in revision S 476B 
now lays down a definite law in regard to appeals in this matter, and S 476 
provides for an inquiry m the discretion of the Court There was also some 
doubt as to what would be the effect on an inquiry into or tnal of an offence 
mentioned in S 195, of the preferring of an appeal against the decision of the 
Court in the case in the course of which the offence had been committed 
** 476(3) now lavs down that when it is brought to the notice of the Xfagistrate 
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inquiring into or trjing the ofTcnce that an »s hTtMI 

arrived at in the judicnl proceedings out of which the appeal 

,f he thmks fit nt en> slefie adjourn the hearin,; ot the 

IS decided At the same time there is a considerable amount o 13 ^ 

- 19- nhich Mill still be applicable and the folloMing Coutt B 

s The cons derations whicli it fttd down should gtti^ cineidinS 


mgs The cons derations whic)i « was 1-ud down <houia g decniinS 

deciding whether to grant or withhold sanction will still guide th . y 
whether to make n complaint or not In ihe rulings quoted references 


have been maintained but they maj be assumed 

to complaints except when the conlrarj is asserted * .wc l-.w-fut 

The offences specified m S are (i) certain contempts oi t offences 

ity of public servants (Chapter \ Penal Code) (n) fnhe - .g docu 

against public justice (Chapter \1 Penal Code) , (in) ofTences takif'S 

ments (Chapter Will Penal Code) S prevents a specified, 

cognizance of an> of such offences commitleil under the circum 
save on complaint made bj the public servant or Court charact^^ 

superior public servant or Court The reason is made clear ^ contempt 

these offences In regard to thi first class in clause (a) whic or ^ 
of the lawful authorit) of public servants the offence docs . ihereforr 

individual but is against the authority of some public servant ^ some 
It IS obvious that except on the complaint of such public servan jj-gpggj on 
superior public servant no action should be taken in, respect of sue of 

the complaint of private persons It should be noted that in 
some of the offences specified that is offences under Ss i77 *7 
Penal Code (also under S 228) if the> are committed in the '>e^ -.^sdietton W 
ol a Civil Criminal or Revenue Court ihat Court has summaf) )d> 
deal with them (Ss 480 481 484) , , niust 

In respect to the classes of offences specified m clauses (b) ano " ^-jegs such 
have been comm tted m «ome matter before a Court and therefore 
Court or some superior Court shall cons der that such an offence ®hou 
subject of an inquiry or trial proceed ngs should not be taken iJiereti 

The provisions of sub-section (i) with reference to offences nam ^ 
apply also to criminal conspiracy to commit such offences and to ao p„gjit be 


attempts (sub section {4) ) But a charge of abetment or attemp “ pn 

framed if such offence be disclosed .in the evidence taken m procee p. 


framed if such offence be disclosed , in the evidence taken m 
complaint alleging only the substantive offence The former sanction 

Realty dealt with this matter enabling the Court taking cognizance at ^ jection 
had been given to frame a charge of any other offence referred to in 
wh ch IS disclosed by the facts In this respect the Magistrate wll 
sumably be guided by the ordinary law (Ss 210 and 254) _ The 

The offence described m S 463 of the Indian Pena! Code is Io^b 
definition there given is used in a comprehensive sense It is there 0 jn 

to in clause (c) so as to include every kind of forgery and thus to ^ 
offence under S 467 Penal Code (the forgery of a valuable security) taken 

The object of requiring sanction before judicial proceedings coul . (5) 

on a complaint of thd commission of any of the offences specified m 
and (c) was to restrain the exercise of private spite and to defeat —tecpng 

of individuals and also to promote the interests of public justice by and 

parties aga nst useless and groundless criminal prosecutions by nal 

hostile suitors or part es to proceedings already taken in a Civil or ^ 

Court* If it were poss ble that a private party could complain o jjjgis- 

offence without a sanction from the Court concerned and thus compel _ 




* Tulje I L R. 12 Fota 36 Tion Shah 14 ( 

Judge of Arcot 22 Mad L J 141 . -ant Chose 

• Ram Prosad Roy i Sooba Rov i Cal N 400 In re Chandra jj 

Cal \\ 3 ^aste^a Fiitharaiya, Weir 819 In re Goiin Sahai I u iv 
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trate to take cognizance of it t>y judicial proceedings against a person accused, 
there might he serious embarrassment in the proceedings held by the Court in 
Tvhich such offence is alleged to have been committed The person accused, if 
a part) to such proceedings would find himself unable properly to defend him- 
self and at the 'ame time to carry on the proceedings before Ihe Civil Revenue 
or Criminal Court and so an improper adiantage would be gained, and there 
would be no real guarantee that the complaint would be substantiated If 

again a part} to a suit could complain so thit proceedings might be taken in 

a Criminal Court against a person wlio had giien evidence against him in 
mother Court on the ground that he had intentionally given false evidence, 
while that case was under trial her would be in n position to deter others from 
giving similar c\ dence and the administrati n of justice would be seriously 
obstructed b} an unscrupulous litigant So it has been held that the proceed 

mgs in resject of which the alleged offence has been committed must have 

terminated before the Court to \vh ch m applicaC on for sanction has been 
made can grant it * 

So also when before sanction had been granted an appeal had been prefer 
red involving the decision of fndings of facts which were open to serious doubt 
and were connected with the offence the sanction was revoked as ill advised 
at that stage of the proceedings It was pointed out that the proper course to 
have taken was to await the conclusion of the litigation and then to move the 
Court of Appeal to take such action as m ght be necessary m Ihe ends of 
justice * 

Dut ordinarily there is a nght of appeal m all cases decided by a Civil or 
Revenue Court and in all cases in which a Criminal Court may have convicted 
the accused In the last mentioned class of cases the final decision of the 
appellate Court is delivered without much delay But in Civil or Revenue 
cases there must alwa}s be considerable delay if only from the fact that the 
law generally gives a second appeal and it has been felt that if proceedings in 
a Criminal Court relating to proceed ng$ in such cases ire to be suspended 
until the judgment of the last Court of Appeal there is little prospect of a 
successful prosecution or even a fair Inal in the Criminal Court 

Ordinarily criminal proceedings on a sanction granted under S 195 should 
not go on durng the pend ng of civil htifiition * But there cannot be an 
invariable rule It would save in etceptional cases be reasonable Jo order 
proceed ngs to be sta}ed * Fvery cj<e must depend upon the circumstances 
under which the offence was committed how* far the evidence by which it is 
sought to prove it is connected with the 1 (igation still pending and other con 
ditions as well as the time at which an objection on this account is taken 
(See S 537 Explanation) So where on the complaint of the Court on proceed 
ings taken under S 476 the accused had been committed for trial by the Court 
of Session the High Court on revision refused to interfere although civil 
I tigition on the same matter was st II before the Civil Courts 

The above rulings are still to a certain extent applicable for the purpose 
of guiding a Magistrate in the exercise of the discretion given to him by 
S 4“6 (3) to idjourn the hearing! of a ca«e until the appeal in the judicial pro- 
ceedings out of which the matter has ansen has been decided 

If a complaint regarding any of the offences mentioned m S 195 1$ made 
by a private person the Afagistratc is not competent to take cognizance of the 

* In re Shn Nana Maliaraj T< L It 16 Dom “ o Sahiram A^nralla r Jiban 

Kamar, 5 Cal Is 234 Sheikh Kntab Ab t Finp x Cal \\ N 490 Cunamony 
Sapui p Q Emp 3 Cal N “5S In re Chundra Kant rho«e 3 Cal W N 3 Binboo 
Bank, 16 W R Cr 77 Emp 1 Jamni I L R 5 All 387 Ram Prosad MoUa 13 Cal 
W K 1034 * Jadu Lai SaKu 11 Cal W N 71’ 

• Shn Kana Maharaj I L R 16 Bom **<» 

* Dcoji 1 L R. 18 Bom 5S1 Mnthiale Ibllai I L R -6 Mad too 

• Dcoji 1 L R 18 Bom^ 581 
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offence, and should return the complaint (S 201) A Magistrate cannot take 
cognizance of such an| offence under S 190 (1) (c), upon his own hnowleigs fit 
suspicion, though he can himself make a complaint thereof, if he is competent 
to do so under S 476, or S 476i\ A commitment made without vilidi sanction 
was contrarj to law, as the committing Magistrate was without junsdiction to 
take cognizance of the offence * 

Where a complaint is made m wntmg under S 476, 1 e by a Court, cr 
under S 195(1) (a) bj a public servant, the provisions of S 200 are waived 
and the complaint need not be cxunincd (see firovi^o (m) to that section] 


Who is competent to make a complaint 

In the case of clause (a)— Contempt of lawful authority of public servants 
where the public servant directly concerned refrains from making, or refuses 
to make a compHmt a complaint can be made by * some other public servant 
to whom he is subordinate,” and when a complaint has been made under stib- 
section (i) by a public servant (i e either by the public servant concerned, ot 
by bis superior) any authority to which be is subordinate may order the with 
drawal of the complaint and the Court on receipt of the order will abandow 
the proceedings (sub.se«jon (5) Thus if n constable, who has been obstructs 
m the discharge of his public functions did not make a complaint under S i» 
a bub Inspector to whom he was subordinate might do so, and thereupon 
Supenntendent of Police might order the withdrawal 

It has been held by the Calcutta* and the Lahore’ High Courts that for 
^ *>^(0 (’) (and pn sumably also for the purposes of 

(rate B.?, “t iho D'""" ’'’’I',’ 

Sf . AIbhatad High Court* rcljing on Sec 4 o( the Police '''' 

hSmrtrate foV Super, ntendem of Police i! the subordinate of the Distnel 
Magistrate for the purposes of S&c 195 }i )ia) 

(c)-«ff«nces against public justice, and 
hetnrf u,h u (! gueu in etidence-ft is primanlj the Court 

eommirr^d pcndmg in relation to which the offence u 

“'ll Pn'n'cr to make the complaint " Court” is defined m tul^ 
bv Act nI mcliides for • means ■ in this sub section 

he "led s 47 mdcatis Ihst the drfimlion is not ituendrJ '» 

held the, I'n '? , 'i “■ "'icrprcicd m the past It has kera 

of’mm s a?* ' r 'lection petition under Bombadr Act II' 

Lrvhf/ .4fi“7„criarc„n?:,o(? 

elleied whicb. and not the Judge before whom. Ih* 
fnf IcJ A cha >'“> lake aciion under S 195 (') 0>I 

bL iVe, e ? '"cumhmt dues not alter the constitution ot the Court* 
char® of Shjr suS "I” ''ad tried a recent suit was put ■" 

uV™ ®er ‘ "thaiivision m the same district, the transfer did not depru' 

him of lunsdiclion to grant sanction m respect ot the togeiy of a docume rt 

' Emp V karotora Das I L R 6 AB uS 

L R ?7 S ^ R 45 An . .35 ie also Emp c 5 h,b S esk ' 

* In re Nanchand Shivctand I L R ,7 Rom t>6s 

* Raghooban, Sahoy IE R .7 CJ Sj. chaU Charan cm I L R 45 Cs' 

336 In Te Punamchand Alanektal I L R -aS Bom 6 j2 

. r"lP v ^arayan Ganpaya I L R 39 Rom 310 ^ ^ ■* 

* Madras H Ct Pro ^ov jz 7 ^lad tt C R Aon xtr fs el Weir 837 

Kanm Raksh Panj Kec 1879 p 81 RuIm &c 54 ” 
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tendered in e\idence in the suit ‘ nnd where sub divisiom! Magistrate before 
whom an application for sanction was pending was transferred to another sub- 
division of the same district he could proceed to pass orders on the application * 
A second class Magistrate, having no power to commit to Sessions, cannot 
be considered as the successor to the Court of a first class Magistrate, who 
had that power, m respect of proceedings for sanction to prosecute for perjury 
committed in the course of m inquiry before the first class Magistrate, who 
was sub«equentlj transf rred ® It was held in th s case that the District Magis 
trate had power to grant sanction as he was one of the officers on whom 
devolved the disposal of committal cases 

The M idns High Coirt held* that an order mder S 144 was a jud cial 
and not an administrative order and where a Sub-dvvvsional Magistrate refused 
to sanction a prosecution under S 188 for disobedience of his order and sanction 
Was granted by the District Magistrate m appeal lay to the Sessions Judge 
under S 103 (7) of the Old Code 

A Magistrate acting under S 145 is therefore not subordinate to the Dis 
trict Magistrate within the meaning of S 19s and where the ^^aglstrate was 
transferred before application was made for sanction to prosecute m respect of 
disobedience of his order under S 145 the District Magistrate could not enter- 
tram an appi cation for sanction* 

^Vhere a District Magistrate issues a search warrant in consequence of the 
receipt of information of the possession of illicit arms he acts as a Court, 
though the information may have been given md the warrant issued under the 
Indian Arms Act i8f8 and if he gives sanction for the prosecution of the 
informant under S iS" un appeal Ik? Ii lie **essions Court* 

Where the Court primarily concerned does not make a complaint a com 
plaint ma> be made by a Court (o which such Court 1$ subordinate For 
a definition of this e'lpression sec sub section {3) The superior Court is not 
the one to which an appeal might hq in the proceedings m the course of which 
the offence vvas committed but the Court to which appeals or<fman7y lie Sub 
section (3) as amended by the Act of 1923 docs not purport to alter the law 
It sometimes happens as in the case of a Subordinate Judge that an appeal 
lies both to the Court of the District Judge and to the High Court the right 
of appeal depend ng on the value of the subject matter of the suit So also an 
appeal against a conviction by an Assistant Sessions Judge hes both to the 
Court of Sess on and to the High Court the right of appeal to either of such 
Courts depend ng on the sentence of imprisonment passed (S 40S) In each 
of these instances the inferior Court that is Xhe Court of the Distnct Judge 
or Court of Session would be the Court referred to in (b) and (c) rather than 
the High Court But in the Punjab it was held that, under S 195 (7) a 
Sessions Judge has no jurisdiction to interfere with an order of a Distnct Magis- 
trate ^ccordl^g such sanction * 

■provision Is also made w'nere an ajipeal lies to a 'Revenue Court and also 
to a Civil Court as i nder vanous Rentlaws Subord nation in such 1 case 
does not depend on the right of appeal in the particular class of case 

Provision is also made in respect of n Court of final jurisdiction whose 
orders maj not be open to appeal such as a Court of Small Causes Here the 
principal local Court of ordinirj original jurisdiction would be the Court refer 
red to Such Court in a pr sidency town would be the High Court, and else- 
where It would be the Court of the Distnct Judge WTiether it be regarded as 

V Patip nph t Nawal I L R 39 All 297 

• Cl hole I Miacheru I L R 42 AH 649 see also Gmsh Chandra RS} I L. R 

41 Cal 6O7 ^ * In re RainraoI« Beltar} Bom 190 

' ■ 102 

• • 96 

» ^ j 1 u j w ywi 
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a Court from which no appcnl lies ‘ or not, would seem to be immatenal m 
the case of the Court of a subordinate Magistrate or a Bench of MagistraW 
holding a summary trial because the Court of the Distnct Magistrate 
be the principal local Court of original jurisdiction, as well as the Court to 
which appeals in other cases would ordmnnl) be sent, the Court of Session has 
ordinanl) no ongmal jurisdiition except on commitment made to it (S 193) 

A Joint Magistrate hearing an appeal from the decision of a third cla 5 
Magistrate b> transfer from the Distnct! Magistrate cannot take action w 
respect of perjurj committed before the third class Magistrate, either as a Court 
of first instance or is an ijipellatc Court * 

Withdrawal ol complaint 

The withdrawal of a complaint made b\ i public sen ant is provided 
sub section 3 which has already betn rtferred to It is to be remember 
that S 476 his no connection with complaints bv public senanls as such un ^ 
S 193 (i) (a) It supplements S 193 (i) (b) and (c) b) providing a 

and S 476 B provides for the withdrawal of a complaint made by a 
The withdrawal will m this case be tlic result of an appeal The - 

to the Court to which the Court which made the complaint is subordinate w ’ 

the meaning of S 1 >3 (3) The appellate Court must give notice to the parties 

The case law lajing down the grounds on which sanction granted 
be revoked under S 193 (b> of the old law is applicable aUo to the withdratva* 
of complaints 

Sanction should not be revoked merelv on the ground tKat there was delsf 
in applying for it * 

Withdrawal of a complaint does not nicessanlv implj that on appl mM" 

for It maj not be renewed If a complaint has been withdrawn on ‘he 

there would clearlj be no reconsideration of the order of withdrawal o'!' 

It has been withdrawn because for example it was premature, the app**'* 
Court might consider an application for renewal 


Oomplalnt made by superior Court 
So far as a public serv ml is concerned the law is contained m S 195 [j] 
fall Itself a complaint maj be made by some other public servant to whom tne 
public servant concerned is subord nate See note above as to who is compe«ni 
to exercise this power 

In the case, of □ Court 1 complaint may be made bv a Court to which the 
Court primarily concerned is subordinate (S 19, (i) (b) and (c) ) This ‘ 
elaborated by S 476A the superior Court may exeixise the power referred to 

in any case m which the ong nal Court has, neither made a complaint no 

rejected an application for mal mg a complaint If there has been a rej«t‘0n 

of an application then the superior Court can deal with the matter as a Cou 

of appeal under S 476B and can itself make a complaint 

A superior Court should not make a complaint except for some $p«^ 
reason unless application has already been made m the first instance to ‘he 
Court directly concerned * 


* Kompe^a Anantharam Ayya 41 Mad 787 /h re Anant Ramchandra Lo‘hh^ 

^ T Sadhu ^11 I, Ramchorn 7 Cal 3^ N 114 Eroma Va^ 

487^ ^ ^ ^ ^ ovemiling q Emp v Subbarava Filial I L. R ‘ 

■•'Mad 787 /n re Subbamma I L R ^7 
124 Sadhu Lall v Ramchurn 7 Cal W N 114 

* Framji Ardesir Bom H Ct Nov 19 ,895 Bhiraaganda Bom H Ct June tl 

* /« re Raja of Venkatagin 6 Mad H C R 02 fsc1^\elr 817 Shibpershad 
Chnekerbutty 17 W R Cr 46 Budh Ram » K Emp 56 Rinj Rec (1903) C*" 
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Id, or m relation to, any proceeding 

A document must actually ba\t bicn produced m Court in the suit before 
action can be taken under b 190 (1) (b) * But where a document was 
called for bj a party to a proceeding under b 143, was brought into Court, 
and referred to by the pleader m his argument and by the Magistrate in his 
judgment it was produucd within the meaning of S 195 (i) (c) A document 
produced by a party to a dispute before a police-ofhcer making an inquiry, and 
attached by him to his report, is not produced * 

Grounds for making a complaint 

It IS by no means in e\ery case in which a party fails to proie his case 
that the Judge, who has diudtd against sucli parly, is juslihtd m t-xercising 
the power gi\tn to him by this section bo long as it is a cast in which there 
IS any possible doubt, or in which it is not ptrltctly certain that the Judges 
decision must be upheld in the exent ut there being an appeal m the civil suit, 
the Judge acts indiscreetly and wrongly, it the moment he has given judgment 
in a civil suit, he exercises the power given to him by this seclion At the 
'same lime it, in the course of a civil trial, the Judge has before him unmistakable 
proof of a criminal offente, and il, aiter the trial i» over, he, on eonsideration, 
thinks It necessaty to protfcd at once, of course it may be right to do so 
Judges should, however, bear in mmd tliat criminal prosecutions are frequently 
suggested by succ^-sstul litigants merely to prevent an appeal in the civil suit, 
and they should be careiul nut to lend thenisehcs lu th s too readily lliey 
should also recollect chat, when they proceed to make a complaint, (by reason 
of action taken under b 470 post), the responsibility rests on tile Judge entire- 
ly, such a prosecution being a very difTereni thing irom a prosecution instituted 
on the complaint of a private party and wrongly sanctioned by the Court under 
the old law * 

A Court granting sanction m respect of the offence of perjury should exercise 
a judicial discretion, and it will not do so unless it considers with reference to 
the evidence available and the oilier circumstances whether m prosecution is 
desirable in the public interests and if it merely satisfies itself that a ^rima 
Jacte case has been made out ^ 

ITie record must show that a court has exercised its own judgment on the 
facts proved before it before it grants sanction So a Magistrate cannot sanc- 
tion a prosecution for making a false complaint to the i’olice (S 211 Penal 
Code) merely on the police report • 

No sanction is necessary under S 193 (i) (b) to prosecute an informant 
under S 211 of the Penal Code when a false chaige has been made by him only 
to the Police, but if he subsequently prefers •» complaint to the Magistrate 
praying for judicial investigation sanction of the Court is necessary ' 

Though a Court should not accord sanction to prosecute for bringing a false 
cinnpiJnnt mercij on ille srtcngtrt oi'a I’bilce reponi yet' 11' iHe report' is dasca’ 
upon a judgment of a Court m a counlir-cise in connection with the same matter 
in which his defence was exactly the same as his complaint and <0 found to 
be false there is sufficient material for the Court to give sanction * 

The record should enable a superior Court to sati>fy itself that sanction 


* K V Munisamy Mudaliar I L R 45 Mad o*S 

* Nalim Kanta Laha I L R 44 Cal too* 

* Janardhan Thakur 5 Pat L ] 135 

* 0 e Baijoo Lai I L R i Cal 450 Kcdaniath Dass r Mohesh Chundcr, I, L R , 
10 Cal , 661 { In re Gauia Sahai I L R 6 All 114 

* K p Mumsamy Mudaliar, I L R 44 Mad , 9’3 

* Q Emp V Sheik Roan 1 L K lo-Mad ay (J R) 

* layebulUp Emp I L R 43 CaJ 1152 Rrown e Ananda tail MulIicL I L. R.. . 
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has been properjy profiled,* and (hfs his generaHi been held to mean that tb 
IS cMdence reestablishing a prima facte case against the accused, JvjJ* 

interests of justice rtt^uire that he should be prosecuted * It has "been neia \ ^ 
the ewdince should a/'»o show a strong probubdiy of conviction, in ofoer 
ensure the safeguard provided by law agninst vexatious or Irivobus prosctu- 
tions of parties before a Court and of witnesses attending and giving evidence 
in Courts of Justice in discharge of a public duty imposed on them V 
It IS dovhtfa} iihether m rec^utring this ^ifeguird the object of the law has 
not been lost sight of fo require (his would m many cases be to demano ^ 
extrajudicial prchminar; -inqiw/j, /ar ta (he original case it v\ould ^ 

possible to contradict u ivitness who may have spoken falsely, althougn the 
Court before which such oiidince has bet.ii given may have good reason W 
believe that jt is false This vieiv seems in same imnner to be borne cut bj 
former '=ub section, (gj which enabled n Court which had faken cognizance of an 
offente, after saflclKwr given m respect of it, to fnme a charge of any 
oBenre referred to sn d> which vvas disclosed by the evidence So also Pl 
sub section declared that r sanction need not name tbc accused person One 
object of b Is to prevent the inlt-rveniion of proceedings in criminal Cout s, 
so as to obstruct and defeat ;astice in cases under trial before other CouWi 
and if a Court to which an appit.ation is made is satisfied that no objection p 
tins account exist-,, and that there is good reason aho for believing that J>rw 
facie there are go^ grounds for a comp/aint of the offence, it would seem wv 
It cap properly^ make a complaint 

fifie previous law declared that sanction should be given bv the 
servsmt or the Coprl concerned, and k was held that the necessity for sarcticm 
to prosecute presupposes an apphcstion for it, and where there was no *'i'“ 
application a Court should roc fake upon itself to grant sanction * So 
the Court is concernfd under the new /aw S 476 seems to make it clear thst 
the Court can take acticm or »r own mouon without waiting for application 
to be made to it asking it to lodge a complaint Where an application is d**** 
it should emanate only from the party concerned or affected by the 
The Court should not tnt^rtsm an application made by one who is not a 
to the proceedings in which the ogence was committed* or otherwise concem? 
as m the case 0/ oue nhose name has been forged on a document put ^ 
evidenci. m a case in wh^h he no party * No proseruiion for the 
of giving false evidence in respect of the statement made by a person to wnorn 
a pardon has been granted un<Uj i> jjy or S 338 can be entertained 
Che sanction of the Jligh Court (S 339 ^3} ) But where a pardon has feeM* 
tendered and the Tubhe Prosecutor certifies that in his opinion the pefso^ 
accepting such tender has not cvmp/Kd with the condition on which it w" 
made such person can be prosecuted foe the offence itself for which the pardoft 
Was offered (S 339^1)) 

Under the previous Jan of sanction undue and unexplained delay m apP'f' 
mg for sanction was a good ground /or reftisaf of sanction,^ and a compiai^ 
had to be lodged within 0 months of the sanction, unless the tune was, for 
cause shewn extended fy the ffigh txjurt Under S 476 a Court can act 0^ 
npphcation made to it of on its can motion, and where application was 
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some considerable time after the alleged offence Ind been committed, and the 
Court had taken no action itself, it nould require a reasonable explanation of 
the delaj, before consenting to male a complaint But it \\as held that 
•sanction should not be revoked merelj on the ground that there was delay in 
applying for it ’ and this would be equall) applicable in the case of withdrawal 
of a complaint (S 476B) 

There was former/) a variation between the language of S 195 and that 
of S 476 The former section referred to an offence committed in or in rela- 
tion to any proceeding in any Court while the latter section referred to an 
offence committed before the Court or brought under its notice in the course of 
the judicial proceedings The language of S igj has now been adopted in 
both sections 

Appeals 

The law as to appeals is now laid down in S 476B Where no application 
has been made to a Court to lodge a complaint and there has been no refusal 
there is of course no appeal the superior Court can in such a case exercise the 
powers conferred on the original Court by *95 (•) Hhcre a complaint has 
been lodged or where a Court has refused to make complaint an appeal lies to 
the Court to which the original Court is subordinate within the meaning of 
S 193(3! and the superior Court can if it allows the appeal direct the with 
drawal of the complaint or itself make a complaint as the case may be 
Notice must in either case be given to the parlies coneemed 

The question whether an application made under S 195 (b) of the old law 
was an appeal and whether the authority dealing wath it had power to call for 
further evidence was several times discussed by the High Courts* The matter 
IS now more clear S 4700 provides for an appeal and the Court dealing with 
the appeals will have the ordinary powers of an appellate Court in this respect 
It IS true that S 4^8 which gi'es powers to a criminal appellate Court to take 
or call for further evidenci relate* only to appeals under Chapter WXI but 
the Courts would probably follow the analogy though the Madras High Court 
hild that the power given by S 428 mu«t be limited to appeals under that 
Chapter * 

RevisioD 

Under the old law revisional powers were exercisable because S 195 re 
quired orders to be passed namely orders granting sanction There was some 
doubt whether there could be revision of proceedings taken by a Court under 
S 47O of the old law Under S 476 as it stood a Court passed an order send 
ing a case for inquiry or trial to 1 Magistrate But even so a Full Bench of 
the Madras High Court held that the High Court as a Court of Revision had 
no power to interfere with an order pisacd under S This ruling was 

given before the Code was amended so as to require a Magistrate to proceed 

as if upon complaint made and recorded under 200 " But whether the 
order of the Rfagistrate under S 476 was treated as an order or as a complaint 
under the old law it is now quite clear that m every ca^e a formal complaint 
m Writing Ins to be lodged and there can therefon. be no revision by the High 
Court of the proceedings of 1 Cnminal Court under Ss yyfi 476A or 476B 
Appeals are provided for b> S 476B In any case the High Courts consistently 
deprecated proceedings which amounted to a second appeal in cases of this 
nature 


* rnunji Ardeshi IVim H Ct Nov iq 1805 Rtumacpioda Bom H Ct June li 1S06 

* Subtvasan t> rrtip I I R 44 Mad 47 Rama Aiyar I L R 30 Slad jtt 
Krishna Reddy t Emp 33 Mad 00 

* ICnshna Reddv r Emp I L R X3 Mad no 

* Eranholi Athan't 1\ Fmp I I R , 36 Mad oS 
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General 

Another question that was much debited under the old was 
the Court proposing to grant sanction should give notice to the person con 
ed Ss 476 and 476A do not settle thu point the former section 'ea\« ^ 
discretionary with the Court to mile “ sui-h prehmmiry inquiry, if . 

ihifihs necessary and the last sentence of S 476A makes this - 

app’K blc t proceedings under that section also As the law still 
notice most of the rulings on this point, indicating the ' ot-V fot 

notice should issue and an inquiry should, he made will still b® mattrt 

the purpose of guiding Courts in the exercise of thcir discretion m the 
The following cases are rilevant in this respect In so far 
down that when a Court made on inquiry m sanction t(ie 

not take evidence on oath they are obsolete they proceeded on the *ac 
inquiry was not a judicial proceeding recognised by the Code 


Procedure on application lor sanction 
The law does not require notice to the party concerned ^for® ^^mo'tant 
gven ' Sanction 19 merfely the removal of the obstacle to making a ^CopTci«\t 
so as to enable a Magistrate to take cognizance of the onence 
notice IS given by the process issued to ansvver the accusition pm w ^ 

party was present at the proteedmgs m which the olTence was jij 

been comm tted and on Intimation that sanction to prosecute it was 

applied for he asked that he might be heard before sanction was 
held that this opoortunity should have boen given to hirn * Sanctio 
necessarily bad if given without notice to thi* accused* A Court to 

on application for sanclion made to Jt ought to mal e an inquiry m 
obtain evidence to satisfy itself that there nre sub'tanti'vl grounds for t 
cation The granting of sanction must proceed ur>on some the 

the order can be m ide So when the succes or of the fudge who to 

trial in which the alleged offence was committed granted sanction cim 
the op n ion of bis predecessor the sanction was revoked because it ^ ^ 

granted vvithoit hearing the opposite p irtv * A Magistrate oti 

comph nt of making a false complaint to the Police fS ait penal ~ ^ 
a polcc report of an in'estmation into the offence so reported to be 
the law rtqiires that he should exercise his own judgment on facts pro 
h m * But the Calcutta High Court held that sanction is not nece^nry ' 
a case as the offence is riot within the terms of S loii (1) fb^ inasmuc 
IS not ' committed in or m relation to any proceeding in any Court vptweea 
A Full Bench of the Madras High Court also drew a du-tinction ^ 
sanction given in a case m which there had been an order of acquittal ° 
charge and one summarily dismissed without heanng evidence on ® ^ g 
report holding that in the fonner case it would not be inappropriate 
notice to the persons concerned lo show cause before sanction is given 


absoluti'ly necessary • 


"rjeS-' 


* O Envo I Atottia I 1 R ao Mad Shashi Kumar Oey v Abasia 

1 I. R 19 Cal 3.J5 See also In fe Raoji SaMwiwm 7 Born I Rep 73 * i* ^ 
k J 61T 

* l^unpapati Sastn v Subba I B R Mad 210 

* O Ertp V Sheik Bean I 1 , It 10 Mad at* {F B) ^ , Tf^^tndar 

* Puttrjm Ruidas v Mahomed l^iswn 3 Cal W N 33 Jagat Chanara M 
V Q Emp 1 L It 26 Cal 786 

* Q Fmp V Sheik Bean I L R *0 Mad 234 (E B ) 
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The Allahabad High Court has appFO\ed that case, but has held that 
although sanction is not bad for nant of notice notice li desirable * 

It maj be sometimes nccessar) to hold <ome inquiry before sanction is 
gixcn there is no rigid rule of Ian making it lmpe^atl^e But "ben the 
case has been dispo ed of without anj e% dcncc as on an application for fore 
closure under the repealed Bengal Regulation W'll of iSo6 or in default of 
prosecution b) the plaintiff who has produced a deed alleged to have been 
forged sanction should not be given unless the Court was satisfied by «ome 
evadence that m offence had been committed* 

No sanction is necessary for pro ccution on account of a false statement 
made in a departmental inquirv * or in a prel minarv mquirv made on a police 
report * Nor is anv saneiion necessarv in regard to proctod ngs on a com 
plaint made to the Police and not jud aallj declared to be false as the alleged 
offence has not in the terms of clause (b) been committed in or in relation 
to anv proceeding in Court * But if the Magistrate has examined the com 
plaint in such a case and after taking evidence has dismissed the complaint or 
discharged the accused a sanction under ^ is necessary * If an inqu ry be 

held in a case in which the materials before the Court are not sufficient to show 
a pnma facte case due notice to the piriv concerned should be given The 
case IS entirely different from one in whch sanction i« given to a compla nt 
regarding an offence committed during judicial proceedings and to be proved 
by evidence in such proceedings for there what has taken place is sufficient 
notice • 

The most common class of cases whch comes before the Court relates to a 
prosecution relating to making a false complaint or laying fal«e information 
to the Police Such matters generally anse out of a police report made after 
an investigation to (he effect that in the opinion of the investigating officer, 
the compla nt or information made is fal e and the Magistrate himself takes 
action in the matter The general rule laid down in reported eases is that the 
Magistrate should not at once proceed on «uch a police report. To do *0 would 
be to attach too much importance to the opinion expressed bv the pot ce-offieer 
which generally would be unsafe It is the dutv of a police-officer to collect 
evidence but it is the function of a Magistrate alone to decide upon the suffi 
ciencv of the evidence when so collected* 

Tiie sanction of the insohenev Court is necessarv for the prosecution of 
offences relat ng to the making and using of false documents filed in that Court 
although the offence of forgery was complete before the commencement of the 
proceedings- ** 

Mhere a complaint of a false endorsement on promissory notes was made 
to 1 second class Alagistrate and was transferred to a first class Magistrate 
but before the transfer a smt on the forged promissorr note was filed the 


* afan"ar Bam r Behan I L R i8 All 3s8 Inavat Ab r Mohar S n-h All W 

X" rjr ikcf 2 ‘Or Z i’ 59^ 

* Baperam Snnaa r Goon Nath I L R Cal 4“-| Suryya Hanani e K Emp . 
6 Cal W N 205 

■ t * ^i. sr T r T> fi Cal 340 see also Shashi 


• , • • Sastn r Snbba Sastn. 

1 L R ■'3 Alad 210 , _ , 

•Govt r RanmdxdKhan I L R 6 Cal 4^ (sOrCal L. InreChooJ 

haie Telee 2 Cal L R 315 Radha Kishan I L. R 5 All 3'5 0 Emp r Can^aram 
I L R.. 8 All 38 

Messrs V A Beardsill ft Co I t- R 37 'lid 
Das I L. R 35 \ll 169 


^ also Emp r Bhawis 
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sanction of the Ci\i 1 Court held to be necessarj before the Magistrate could 
take action on the complaint * 

The Allahabad High Court held that the Appellate Court equallj ^'th tht 
Court of first instance has power to sanction the prosecution in respect ® 
document filed or iMdence recorded in the original suit* The Madras nig 
Court dissented from this ruling holding that the offence of perjury is oo 
recommitted in the Appellate Court b> the production of the record or otheiwis 
in appeal so as to entitle the Appellate Court to grant sanction as an 
Court Those rulings turn on the question whether the perjury was * commi 
in or in rehtion to’ proceedings in the Appellate Court* But it 
that under S ^yfiA if the onginal Court neither makes a complaint itse ^ ^ 
rejects an application for the making of a complaint the Appellate Court i 
was the Court to which appeals from the original Court ordinanlj lie, s'O 
ha\e power itself to make a complaint 

No sanction is required when the actual offence charged docs not . 
sanction under S 195 though the facts alleged disclose an offence for ^ ' 
sanction is necessary under that sanction * 

Where an application is made for the making of a complaint and on 
day fixed the applicant does inot appear the Court should not ..nt 

application but should either put it aside for the appearance of the app ‘ 
or deal with it on its merits* 3 

After It has been dismissed the Court cannot resiew its order 
supenor Court grant sanction because the lower Court has **;,(iier 

given sanction * S 476B has now taken the place of S 19S (6) Ufa®*' 
state of the law this opinion seems to be open to senous doubt It I* 
noticed that S 476A does not really add anything to the law, it 
down a procedure for the superior Court when they intend to eiercise the ^ 
conferred on them by S 195 (1) powers which they ha\e always had No 
over if the order dismissing the application in default be regarded ns nfl 
cannot be regarded but as an order refusing to gi\e the sanction or ..jr 
complaint applied for ff it be regarded as a refusal to consider 
there is no reason why it should haie the force of res jndicafa and thus be 
It IS the duty of the Court to which an application for sanction 
m^de to consider first whether with regard to the judicial proceedings m w 
the alleged offence was committed the application should be entertained 
whether the acton of the Crim nal Court for the trial of that offence is l‘ ^ 
to operate imur ously on further proceedings in the original matter out of j 
It arose Whether in fact sanction should not be withheld until their 
determination and not solely where on the merits before It there is a reason 
probability that a consiction will result* 

There may be circumstances connected with the merits of the ^'fore 

consideration which may require the Court to exercise its discretion be 
grant ng sanction for instamce in regard to the offence of perjury the m 
fact that contradictory statements ha%e been made may not in itself be g 
ground for granting sanction for or making a complaint The cifcumstanc^^ 
under which the statements were made may be such as In some 
account for them and to show that a prosecution would tend to defeat rat 
than promote the ends of justice * 


Re K Parameswaran hamhndn I L R 39 Jtad 677 
Bhadesar Tiwan v Kanta Prosad II R 35 A 11 00 

• "Twkatla Tuklcadn I L R 41 Jfad 78? 

n I L R 31 Mad 43 
R 32 Bom 2oa . , t t R 

V N 330 (334I See also Ishn Pershad 1 ^ 

I Cal 450 icali Charan Lai la Cal yv N 3 
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The Court to winch complnnt is midc is not liniitcil to tnking cognizance 
onij of the particular offence lomplimicl of or in respect of the person indicated 
in the complaint There is i di-<(inttion between taking cognizance of an offence, 
and ifler cognizance has ben tilcn proceeding agunst the. person shown by 
the e\idcnc'* to have commiifid it llic Magistrite who has taken cognizance 
of an offence with jurisdati>n h«s jurisdiction ii dc il with the entire case* 
But the Alhhabad High Court has laid that in such » case sanction is ncccssar) ’ 

Where m offence under *' 500 of the I’tnd Code is also m offence under 
S 211 and the Court has refused sanction to presecute under the latter section 
process slioiild not issu(_ undci the f rmer section on the ipplic ition of a pri\ate 
person 

196 No Court ‘.liall take cojni/ancc of anj offence punisli- 
Prosecution foroff uiidei Cbaptti M 01 IXA of the Indian 

cnees against the Penal Ccdo (e\ccpt section 127 ), oi punislnble 
undci scetion 1(I8A, 01 section 153A, oi sec- 
tion 294A, 01 section 205z\, oi ‘.eetion 505 of tlie same Code, unless 
upon comjihint nndc In oidei of, oi under autlioiitj fioin, tlic Go\ 
einor Geneial in Council, tlic Local Goveinnient, or some officer 
emjiowered bj the Goxeinoi General in Council in this behalf 

Chapter of the Indian Final C*'dc relates to offences against the State 
S 137 relates to the nciipt of proper!) with knowledge thu the same has been 
taken in war agunst an \si tu. power in illiance or at peace with the Queen 
or by depredations on thi. ternionis of such |)owcr 

S 108A S iSl\ S joj Wire all cnaitid by Act 1 \ of 1898 

S iuS\ decliris thu 1 person wh> in British India abets the commission 
of an\ act without md bia nd British Indii which if Limmitted in British India 
would constitute an offrnct. ibeis ihit ifftncc within the meaning of the Penal 
Code 

S 153A relates to the promoting of enmity or hatred between classes 

S e94A rnictcd by \ct W\ II of ihyo relates to the keeping of a littery 
office or publishing proposals regarding lutlenis 

S S05 relates to the mil mg of statements rumours or reports with intent 
to cause or Id el) to cause mutiny or public mischief 

Chapter I\A of the Indian Penal Code (enacted by the Indian Offences and 
Fnquiries Act, \NX 1 \ of iQ’o) deals with offences relating to elections, \iz 
briber) undue influence personation, illegal payments and the like A false 
statement made m the cour«L of ihe hearing of an election petition would come 
under S 193 of this Code and a prosecution therefore would require a complaint 
by the Flection Commissioners who would undoubted!) be held to be a * Court” 
for th" purposes of that sectim’ 

Tins IS another instince of offences of which a Magistrate cannot take cogm 
zance without the complaint specified The terms of S 196 are absolute, and 
an\ prciLcdings held witheui such authorit) would be Without jurisdiction, for 
suih a dehet cannot Id c iht a am of samtion under *> lOj bi cured b\ S 537 
Ni r dots (he I w pro\ ul am special rcmcdi if there has been an^ irregularity 
in 1I11S respect 

800 also S 132 under wbith the sanction of the Goxernor General in Council 
or tiiL local Goxirnnunt is necessara to the prosecution of ana person for an 
act purporting to bo d'ne under Chapter I\ of this Code m the dispersal rf 
an unlawful a<scmbl\ 

I Cham Chautlra Fas i Isarendra Knshna ^ Cal W N 367 

• Fmp I llardwnr Fil T I-. K at All 53i 

• Cf In rc Nanchand ‘shiocliand I L R 37 Bern , 365 - 



288 


CODL or CRIMINAL PROCLDUnC 


Ciiir 
bcc 195. 

Ihe compl umiU need not bt t\^mIncd when the 
wnliiif' b> a poblii '«tr\ un w-tin^ in the di-th irtJc of his ofliciai du i s i 
proMso (aa) ) 

Iht aetustd w is unUKtiil b\ the Xs^inI mt Se-sion-. Jud^c 
mlivL of ibetio^ tr iUi.inpun{< to i inmil i ilicoil), and, on 'PP^‘* ctnuted 
tion Old sLnuiiec wcit ^et «'.idi cn the fjrountl th it the facts foun o 
nn offence undf r S i. f lu Pi n il Cidi (Llnpti r \ 1), « inction wr le 
cution of wlmh hid in i bun under S ic/> of thi' «/i 

the tioxerninini of Dumb i\ iinxi this < rdcr of icijuittnl the 
It nsuk ind lectured the i »n\utun md sinicmc, holding tint ivhcn 
found e nstituie i ni ij i is will is a mm >r offenec, the refusal o 
crnmciu ti sineinn tlie pi siiuiion for the major offence does no ^ 
liability of the lecu'cd ii punishment for the minor The sentence 
this ease w is lunsidei* I i liquiti If howceer tile nnMnitini sentence ^ 
able hr the minor ofTimc win inuiiquati, the ends of justice wou ^ 

attaincil, foi n subordm Ut C ori uu'd not properly <cUct for trial 
minor offenie within its pirisihili m vnormjj a more stnous offence, '1*° P 
b> the faets found, whiih w is heaonil its jurisdiction Sec note under > 3 


s n> legal pn i f th it thi I oeal Goaernment has ordered or a ^ 
n whire ihi rder w is i mtnnid m a letter, purporting to ^ 

( Sci retire but si,^ncd h\ a Diput% ^ccrilar), not in ,t,- gu 

cit) but (or the Chuf Seirituv The prC'Umption under S /b ® 

niMii if Ihe letter had been signed by the ^ 

, compla'" 


I here is 
a prosecutn 
b) the Chief Sciret 


would hue 


dence Act iSyj 
Secret iry himself ’ 

An order of the licd Goicrnment directing a certain person 
against certain named persons under ^ t'^A Penal Code or - -re net 

found to be applicable to the cise in respm of certain articles, j-g of 

specified in a newspaper was held to be sufficient authority under s 
this Code It was obsoned that if anj particular articles or 
issues of the newspaper had been sjaecificd, the person authorised to 
wovild have been limited to them but tin object of the order was to R 
widest latitude in selecting the matter to be complained of It tl? 

orders under ^ nj6 should bi e\presse<l with the greatest particularity , 
terms of the order were neairtluless held to be a sufficient t^omphanc 
the law * Ihis case i ime afterwards on application for leave to appea 
Prny Council before the thef Justice and two Judges of the Bombay^ 
Court, who observed th it thiu,,h the complaint must undoubtedly ^|.j,afge 
articles complained of so as to give information to the accused of tbe ^ 
against him there was nothing in the Code that the written order to m ^ 
complaint (if a written «rd"r is requiiwt) should specify the exact ar 
respect of which the complant must be made* 

Th( Calcutta High Ciurt has disapproved of this case, holding that j,|nt 
under S iq 6 must eaprcsslj slate the particular offence for which 
IS rnade It is not coinpclcnt to the Givtrnmcnt to delegate to ^uc'tnn 

or person the controlling pontr or discretion that S if)6 implies The d 
wlulher action should be tal en under Chapter VI of the Penal .'^fpiocd 

than a matter of law ronsideralions of jmlirv ans^ ^nd these can be de <■ 
onlj by the aulhorili speci ilK designatcil An order conferring aut me 
mike a complaint of oginccs under cortiin specifud sections of the ^ 

Condja 


i O Pnip 


\n5*nt Puramk I L It 25 liom 90 See al«o Q Emp 
llom 502 which jrocecds on the same principle 


so Cal las , ^ 

Jl"’ '’’SVTr'r™?/ ■.n.lf'"'" 
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or any other section was accordingly held to be bad except m regard to the 
specified sections * 

The Madras High Court has held that S 196 only requires that the com 
plaint should be made upon authority from the Local Govemnlent, and not 
that the actual complaint must be expressly authorised by the Local Govern- 
ment * A Bench of the same Court dissented from the Calcutta High Court’s 
ruling in the case of Daritidra Kumar Ghose bolding that the authority gi\en 
by the Local Go\ernment was valid under S 196 where it sent a telegram 
to the District Magistrate expressly authorising the Public Prosecutor to file 
a complaint under S la^A Penal Code but the telegram added that the Public 
Prosecutor might act m this authority immediately if the District Magistrate 
should think it desirable and that the complaint prepared should be submitted 
at once to the Government for supplemental sanction* In this case Napier J, 
held that S 196 is a disenabling section, and should not be construed with the 
strictness applicable to an enabling section 

The same case later came before a Special Bench which held that whereas 
the telegram had been signed Madras which is the telegraphic name of the 
Chief Secretary to the Madras Government there was no presumption as to 
the person b} whom it was sent and m the absence of proof it could not be 
held that the telegram was sent by the authonty of the Local Government* 
It was also held that this might be a fit case for the appellate Court to admit 
additional evidence on the point to supply the defect m formal proof of the 
sanction but on being informed m Court that the sanction was not the act of 
all the members of the Local Government the Court declined to order fresh 
evidence to be taken and set aside the conviction and sentence It seems that 
there may have been a miscarriage of justice in this case owing to the msis 
tence on technicalities The act was one of the Local Government or in other 
words of the Governor in Council It does not seem to have been pointed out 
to the Court that under S 49 of the Government of India Act 1915 

(s) A Governor may make rules and orders for the more convenient transac- 
tion of business in his executive council and every order made or act done in 
accordance with those rules and orders shall be treated os being the order or 
the net of the Governor in Council ” 

The provisions of this section in this respect have not been altered by the 
amending Statutes IX and X George V, Chapter loi If therefore the sanction 
granted in this case was granted m accordance with rules made it was the act 
of the Local Government 

But although Government may under S 196 authorise tfie making of a com 
plaint care should be jaken both in the terms of the order and in the complaint 
to avoid objection in the subsequent proceedings So where the charge set out 
that the accused combined with persons known and unknown the accused were 
entitled to know the names of the known persons although they might be charged 
with conspiring^ with persons unknown The charge was accordingly on obyec 
lion taken amended at the tnal Where however the complaint omitted to 
mention the mme of one of the accused although he was mentioned in the order 
on which the complaint was made it wxs held that he could not be tried not 
withstand ng that he was mentioned in the examination of the complainant on 
which process was asked for and issued The Court drew a distinction between 
a complaint and an application for process bold ng that the application for pro- 
cess does not fall with n the definition of complaint given in the Code * S 196 


V Danndra Kumar Chose I L R 37 Cal 467 (491) {s c) 14 Cat W 
(1127) Sec also Sham I\han Winj Rec 18^ Cr No 16 
« Chidambaram Ihllai t Emp I L R 3- Mad 3 
» P \aradar3]ula haidu I L R 42 Mad 180 
* \ andarajula ^a^du I K Emp I L. R 42 Mod 8S3 
' Imp I Lalit Mohan Cbakravarti 15 Cal. W N 98 
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however requires the sanction of certain luthoritics oiSlngl 

before a Magistrate can t')Xe cognizance of it, and aUer juaicwi V 
have been taken through either an inqmrj or a trial, the ^ 
to proceid against those who from evidence taken are shown ‘ ^ 

the offence His sanction appnrcntlj is not specially restricted by f' 

S 230 too IS important irt connection with this subject 

190A No Court sliall take “S'"™?! 
Prosecution tor cer. offence ot Criminal conspiracy P™'® , 

eonwre?°'“‘"“"“ Under section 120B of the Indian Pei>»' 
Code — 

(3) m a case ^^hcrc tlie object of tlic conspJf3cy_^ . 
mit eitiicr an illegal act other than an 
legal art b], illegal means, or an offence to 
the proMsions of section lOG appl^i ”” TfOiD 
complaint made b\ order or under J 

the Go\ ernor-Gencral in Council, the Loc 
eminent or some officer eraponered hy the 
nor-General in Council in this behalf, or 
(2) la a case inhere the object of tiie conspiracy 

nut anj non cognizable offence, or a v 
offence not punishable '^ith death, ,gg,i6 

or rigorous imprisonment for a terra ox tTVO j ^ 
or upwards unless the Local 
Chief Presidency Magistrate or I^istnct Magi . 
empowered m this behalf by the Local -^tia 
has, by order in writing, consented to the 
tion of the proceedings 

Provided tint where the criminal conspiracy is one to 
the proMBions of sub-section (4) of section 195 apply no sue 
'■ent shall be necessary 

This section w^s inserted by S 5 of Che Criminal Daw tb® 

VIII of 1913, which created the offence cnmmal conspiracy’ ^ 12 
Penal Code defines the offence as follows — 

when two or more persons agiee to do or cause to be done 
(i) an illegal act, or 

{2) an act which is not illeffal bv illegal means, such an agteemen 
noted a criminal conspiracy Provided that no agreement CTcept an ^8^^ 
to commit an offence shiJI imount lo 1 criminal conspiracy unless jA 

besides the agreement is done by one or more parties to such afire 
pu^so^^ce thereof obje®^ 

Explanation — It is immttcnaf whether the illeg”!! act is the ultim 
of such agreement or js merely incidentvl to that object necesssU 

Consent in writing of the authorities specified in 6 196A is not 
to a prose'-ution for crimmij conspiracy to commit a non cogniraoie 
in cases to which S 195 (■») applies * ^ — 


» Kah Singh*. Eiap I L R 50 Cal ^6i 
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Sec 197. 

The \\ords “ not punishnble uith dcnth, etc,’* relate onl) to the term "cog- 
nizable offence 

Se-'tion iri6\ does not appl> to » pro ecution for abetment by conspiracy 
punishable under S 109 of the Penal Code * 

The complainant need not be examined when the complaint is in writi-g 
and IS made b) a public servant in the discharge of his official duties (S 200 
proviso (aa)) 

196B In the case of an> offence in respect of A\hich the 
Prelinunary inquiry prOMSlOnS of SectlOD 19G Of SCCtlOIl 196A 

in certain cases ff'PPb ’ ^ District Magistrate or Cliief Presi- 

dency Magistrate may, notwithstanding anjthing contained in 
those sections or in anj other part of tins Code, order a prelimi- 
nary investigation bj a police officer not being below the rank of 
Inspector, in which case such poUce-officci shall ha\c the powers 
referred to in section 155, sub-section (3) 

This section is new, and was introduced by the amending Act, No XVIII of 
1923, S 49 The reason for the enactment of this section was that S 
196 laid down that no Court could faie (ognisanee of any offence 
specified therein except upon complaint from one of the authorities 
mentioned Inasmuch as all the offences mentioned in the section are 
non<ognizabIe the investigation of these cases was hampered The police 
could not investigate without an order from a Magistrate, and a 
Magistrate could not order an investigation without taking cognis- 
ance, thus a complaint had to be Iodgc<l before (here had been a full investiga- 
tion The onginal amending Bill of 1914 proposed to remedy this by an amend 
ment of S 196, which would have had the effect of laying down that a Court 
should not ‘ proceed to the trial of ’’ any of ihe offences specified unless the 
prosecution had been sanctioned by one of the authorities mentioned The later 
Bill, which became law as Act No Will of 1923 however, left Ss 196 and 
iQtiA, unaltered, and inserted S 1968, which enables a District Magistrate or 
Chief Presidency Magistrate, notwithstanding anytliing contained m the Code, 
to order a preliminary investigation in the case of any of the offences referred 
to in those two sections by a police-ofTicer not below the rank of Inspector 
and such police-officer will ihcn have the powers referred to in S 155 (3), 1 e , 
all the powers (except the power to arrest without warrant) which an officer In 
charge of a police-station may exercise in the investigation of a cognizable 
case (See Chapter \ 1 V) 

18*7 (1) 'NYheii an) pcr«;on who m a Judge within the mean- 

Fro.«ut,o. or ■'■''i' JS> ,<jf J.mVw.v JlrVM.' OT- 

Judges and public wlien niiy Magistiatc, or when anj public ser- 
servants ^cnlo^abIc from his office aaye 

h) or with the sanction of a Local Government or some higher 
authontj, it? accii«!ed of am offence alleged to ln\c been commit- 
ted by him while acting or purporting to act in tlie di«:clnrge of 
Ins official dutj, no Court take cognisance of such offence 
(-\ccpt with tlic prcMou'i sanction of the Local Government 


* Imp V Thakur Das I I It 40 Ml 41 

* Abdul SaliRi e Tnip, ILK 40 Cal , 573 
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(2) Such Go\ eminent maj determine the person by wb® 
the minner in which, the ofTence or offeiiccJ 
mfr/ZJ/roSS" for the prosecution of such Jn^e 

^lagistratc or public sen ant is to be concuci 
ed, and may specify the Court before which the trial is tobehm 

Sub sechon (i) previouslj referred to public servants not removable 
office save with the sanction of the Governor General in Council or the 
Government There are public servants who can only be removed with the 
tion of the Secretary of State, nnd who were not covered by the section 
amendment made by \ct No Will of 1923 S 50 now affords this 
officers protection Further, Magistrates acting in certain capacities ^ 
Code eg, when holding inquiries, were not ‘Judges’ within the 
that term, and obtained no protection They have now been specifically 
lioned 

It IS the sanction of the Local Government that is now required in 
The authority to delegate the power of giving sanction has been tw>" 
Finally the law has been amended so as to make it clear that the 
ferred to are such as have been committed by the Judge, y?tc , “ vvh'le ® 
purporting to act in the discharge of his official duty “ 

The power of the Government to specify the Court before which the J K 
or public servant shall be tried is absolute and is net subject to the ey 
of any general power of the High Court to transfer a criminal case ® 
£*6, which expressly declares that nothing m that section shall be deem^ «o 
affect any order made under S 197 

, The term Judge and public servant *’ are ihus defined m Ss 19 *' 

of the Penal Code — 

19 The word ‘ Judge ’ denotes not only every person who is officially t 
• Jud^e signaled as 0 Judge but also every person ^ 

^..,11 * . , - empowered by law to give, In anj legal pf®'** 

civil Of criminal a definitive judgment, or a judgment which if not apP^^} 
definitive or a judgment which, if confirmed b> sojne oW 
authority would be definitive or who is one of a body of persons which bodv 0 
persons is empowered by Jaw to give such a judgment 


Judg^ ^ exercising junsdiction m a suit under Act X of ^ 

(f.) A Magistrate exercising jurisdiction in respect of a charge on which h* 
has Povver to sentence to fine or imprisonment with or without appeal, is a WS 
f K, Member Of a Punchijat which has power, under Regulation VIL 
of the Madras Code to try and determine suits, is a Judge . 

(d) A Rfagistratc exercising jurisdiction m respect of a charge on wh'ch n 
has power only to commit for trial to another Court is not a Judge , _ 
21 The words public servant ’ denote a person falling under any of 
“Pohe Servant*’ descriptions hereinafter following, namely — 

Firsf—Every covenanted servant of the Queen , . 

5-ecemf-Every commissioned officer in the Military or Naval Forces of W 
Quern while serving under the Government of India or any Government, 
iftirii — Every Judge ^ 

FourHi-Eicrj officer of a Court of Justice uhose duty it !s os such officer to 
niestigne or report on my matter of „ fact, or to make, aothenlicate or 
keep aoy document, or to take charge or dispose of any property, or to execute an! 
Judicial process, or to administer an, oath or to interpret, or to preserve ordee la 
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the Court, and e\er> person special!) authorised by a Court of Justice to perform 
an) of such duties , 

Fifth E\ery Juryman, Assessor, or member of a Punchayet assisting a Court 

of Justice or public «er\ant, 

Sixth — Ever) arbitrator or the person to whom any cause or matter has been 
referred for decision or report by anv Court of Justice, or by any other competent 
public authonty , 

Seienth — Every person who hold& my oflice by virtue of which he is empowered 
to place or ketp any person in confinement. 

Eighth — Every officer of Govemmt-nt whose duty it is as such officer, to pre 
vent offences, to give information of offence to bring offenders to justice, or to 
protect the pubfic heafth, safely or convenience 

jViMtJi — Every officer whose duty it is, as such officer to take, receive, keep, 
or expend any property on behalf of Government, or to make any survey, assess 
ment, or contract on behalf of Government, or to evecute any revenue process, or 
to investigate, or to report on any matter affecting the pecuniary interests of Gov- 
ernment, or to make, authenticate, or keep any document relating to the pecuniary 
interests of Government, or to prevent the infraction of any law for the pro 
teclion of the pecuniary interests of Government and every officer in the service 
or pay of Government or remunerated by fees or commission for the perform 
ance of any public duty , 

Tenth — Every officer whose duty it is as «uth officer, to take, receive, keep, or 
expend any property, to make any survey or assessment, or to levy any rate or tax 
for any secular common purpose of any village, town or district, to make, authen 
ticate, or keep any document for the ascertaining of the rights of the people of any 
Milage, town or district 

Itluslration 

A Municipal Commissioner is a public servant 

ExftANATiON 1 —Persons falling under any of the above descriptions are public 
servants, whether appointed by the Covirnment or not 

Explasvtiov j— W henever the words public servant occur, they shall be 
understood of every person who is in actual possession of the situation of a public 
servant, whitever legal defect there may be m lus nght to hold that situation 

The words ‘ not removable from his office Ac ’ refer only to the words ' public 
servant ** 

Many public servants arc removable from office wiihout the sanction of 
Government Tor instance i police pntel,* a police officer, a ministerial officer of 
a Court and a subordinate revenue officer 

A Municipal Commissioner is a public servant, and is not removable from 
office except by xn order of Government \n offence committed by such person in 
his cvpacity of Municipal Commissioner is therefore within the terms of S 197 
But this exception does not nppjy to ■> Mvntrtpt) Corporation nho may be prose- 
cuted without previous sanction’ 

A large number of enactments both centra! and provincial now lay down that 
certain ofricials apjxiinted under them shall be deemed to be public servants within 
the meaning of the PemI Code They are too numerous to mention 

Nothing IS an offence which is done by a Judge when acting judicially m the 
exercise of any power which i« or which in good fiith he believes to be, given to 
him by Hw (S 77 Peml Code) 

No ^faglst^'»te or police-officer acting in good faith under Chapter IK of this 
Code, that is in the dispersing of an unlawful assembly shall be deemed to have 
committed on offence (S 131 ante) 

* 6 Mad H C R App scti 

* Imp ( Bhafpi an Dcvtvj t L. R 4 Bom 347 

* Emp V Mvinicipal CoTTOTatvciT* ol Calvntta, I ll, R 3 Cak, 73S, 
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SanetiOB. 

S 197 IS absolute in its lerms that no Court «hall lake cognizance 
oUence except i\ith the previous sanction of the Local Government 
taken in re'pect of offences coming nithin S 107 are not cured bv S 53“, u 
are without the neces^an author tj Sanction must be m regard to some 
offence The Legislature intended that the authontv to grant sanction shouy 
the responsibilin of deciding that there were reasonable grounds for such a 
cution The delegation of such a power to a subordinate officer (a Collector) 
select such chargis as he max think to be litveU to" stand investigation is not J 
legal sanction under S 107 * When an order of Government sanctioned the pr^'t- 
cution of a public servant on such charges as ^Ir C might be prepared to p'* t 
against him and there was nothing to show that Mr C had preferred anr chatp 
against or taken anv part in the prosecution of the accused public servant, 
conviction was quashed as without jun<diction ' The Bombar High Court 
however held that a sanction granted under 5 106 was a legal sanction though 
was expressed in general terms in regard to the offence * See note to S 196 ^ 

And where sanction was given under S 197 to prosecute twin village 
for cheating or for such other offence with which it max he necessarf to 
cute them in connection with obtaining monex from rjots * the same 
that the sanction was not mxalid as the sanctioning auihontv had a 

mind to the facts of the ca«e and had sufficient)} indicated the offences w*'" 
might be established ‘ 


B 7 whom sanetiOQ most have bees giren 
Sanction must have been gixen b} the Local GoxemmenL All order# ^ 
Local Goxemments delegating power to sanction to subordinate officer* are n 
obsolete and the power of 1 superior court or authont} has likewise 

No notice to the person concerned is necessary before a sanction under S 97 
can be given • 


Cases wiUun S 197 

The alteration of the terms m which this subject had been expressed m * J 
Codes of ii6i (S 167) and iS^a (S 466) caused some difficulix, but it was po’” 
out thit the sanction required bv S 197 relates to the commission of an 
a Judge or public servant while acting in ihit capicit}, and not to exery act 
mitted b) a person who max happen to be a Judge or public servant 
offences contemplated bx S 197 ire on?} the special offences which may be c® 
mitted bx a public scnint in his cipicity is public «emnf that is, offences 
are peculiar to his position as public sen ml, or in which his being a public _ 
IS a necessar} element in the offence So when i Magistrate o«es defania ^ 
language in Court towards i Plcider, he is not acting as a Magistrate, and 
quentl} no sanction under S 197 i> necessaiy to a complaint against hun 
offence S 197 does not mean that a Judge or public servant is exempt * j 
criminal liabilit} for all nets, amounting to offences done while m 
capacity, unless sanction be obtained It means all offences committed w 
filling that character’ or m other words ** while acting or purporting to ^ 
the discharge of his official doty *’ The recent amendment of the law 
makes this clear 

It has been also held that where a village 'lagistrate separated two comba a 


1 Q Emp r Samsxaer I I.. R 16 3 Iad 46S 

* \inayaX Divakar 8 Bom H C R Cr 3’’ 

*Q Emp r Bal Gangadhar Tilak I L R 23 Bom. ii* 

* Emp r yiadbab Larman I Ls R 43 Bom 147 

» KaJagava Bapia I L R s? 'lad 54 

. piUai I L. R. 32 31 ad 255 ^ i ,, v «vi 

lal Easak r h \ 'titter I L R -6 Cal 832 fs c ) 3 CaL " ^ Si 
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ard way charged bv ct'e wi-h ca- J’g fc-ia h-n. siirc'i.n crder S 157 was cn- 
p*c«««a'T * It ha. howT^■e-, b-«i d ta ctr* rarv that a «arxO-'a u r'nrf««arT 

towards a mwce" o" a pan * (IT - C3«e ha» *'rce been cco^'d-^’Ki and dls- 
app*Tt>ed bv the «a:re High Co_'*V * aa cS^cer o*’ Gc%rrnrr:"'* was charged 

widi a b'each o* th-» M-ar^pa* Ac* f * acarg nr-dso.* a l-cettie, <ar!cticti urid“* 
S tg 7 Is cr''*ces'aTV t’^e o5*r«ce no* betig t'-e tch.ch co_d be ccasa tted cnlr 
br a p* b "C «ervar* p. ' did ir nrohc a. c*^ of it» e iha* 1 * had been cco- 

cr>t*ed br a k se-rart. 

It ha- a’«o teen bed * L^e* Cede 1^1 that •or^Di^n 1 r€ee*sarT f r 
the p*o«ec-tj''ej 0* <. 5 ecce' wh-ch re^ e t> a-t. o~ tr.'bV d'ce be 3 p-h-c *e*eart, 
that is ta acts tvh.ch wtoi. d havt tad ro «ignil:ca •on exc^' as sc « d -e be pc.b!x 
se*T3i:ts 


Prene^s Sastliea. 

Proc c ed-ng tOsL-n withoi,* p'ee>«-s sarctr'n teh*** etrch is p^—red be ^ 107 
are wi bcs.* jx-n«d c*5cn a-xl *0 ’ do* be ci.-ed be •<irc^oo ei-bnp eb.a.a*d.* 

B-t whe*® a p *■"€ «e*van* ro p*sno\'abe f'oas t— ofVe WTd»_t th' «arcEon d 
G<jvemin""t was ccm= **ed f— cral be ih- High Cotat c* Besibae wiihc*.* p-evu 
sanction u”de* ^ i<i7 it «a> bed * tha a-dv.,^ t*^ langt.3Ce o' ^ rep is <0 
$trc"g in reiy^ng a p-mci-s s,jxc o tha if ro saseexi has ben cits-red, the-x 
is DO junsd-cCvO «aJ c-der ^ the Judge p-es'ijg over th- Cnsunal 

Sesc’oos has powc- ui t s d ^cretioo to accep* a cc=aitc*o* tsai* w bet* *txh 
saoc&on ard to p xeeed wsJr the tnsL It does r».- bowert- appear tha* cfc ec 
Loo was made be' -e cemmitm*" to tS* p ’T v ee d '**g f ' in tha* case th* Cuut 
would have been co— pe to <r_a *» th- cemm ^“ct. 

A Aata"dir Paal tva< wcn.'ed c' ce*ta n c®e'“ce<- c' w*“ ‘•a Cecrt coc’d no' 
take ecg'*-c*“ce snJ»u* p'eio^us sarcc^n cad** ^ ter Actum co a GeveTV 
m^t Re«c’jtj"ei ard in accc*dar>:e wdj th-* w» bs- c* th-* par**#* ih« Afar tra** 
comm, 'ed !um f * tnaJ to Cc-n ^aa—xn a— reed on the dar the 

c'd'T c* comauCT-**** wa« made The o.'ns'itm^ was ^-a ‘•ed. as tb* f*"s 'Ous 
pnxred rgs of th* 'lag tra e in (be aSerce d 'a-ct^.n wr'e sndscu* j,^>i>-eoo * 
Ans p’tce* C f‘g taken br a Mag -'a** widreu* pn«vs-*_s *ar«t*-i e_r be 
regard'd as a d'panmertal ir^-^ ^ w**en a pu^’-* «e*var* was changed wiJi 

taking br^V< ard cn ir<p-irr he d tr'd-*- o-dr-s c' G ov «"'g«e*. th* acru'atjoo was 
found to be fa’«e. peht-or*'* w\n. d rot be ci.''\-c*ed tmd*** ^ an Pe*ia] Cod-*, 
of tnak ng a fal^e charge «uxe th* f-ne^j*g b-’d cn the irq-aur w— e ro* ja5- 
cial a^d wiJ' n I*'-* t-na o' tha* «ect: n v> a t' 0 '■stc. * an c*e-xe ur^*- i* * 

198 Xo Court «:hAn tnke coirniznnce of an offence fallin? 
^ under Clnpter \IX or Chapter XXI of th" 

bt^Scf^l^ct, d Indian Penal Code or under '-oction- 4^3 to 

araatasa and cS*aces fboth inclu'-ive' of the ><1111" Cod" eVCCPt 

•sansst na-nag* 1 .. 5 » 

upon ft compHmt made hv -ome per«-on 
a"£meved bv «uch offence 


* Kaada ^aati O^tti r Gonad aa ILF 53 i'ad Upo 

■ la re CcLa: J'_b_isa:ad I L R o >'ad 3*0 Chaad'rr A==- ^ — *• t K £=*'_ 
o P L R la?} 

* Mca Cca:'^ Slid'as r J'ax Be!L ILF 5 if.m Xj- 

* Re** r Fir*hnm Ke'hae ” Ran H C R Cr 1 tr ^ee aiss l3p r Lifciatsa 

^»klanr= I L R B-cs 

* Ree r Farshran Ke*av Elzs H C R fCr 61 ii<c E. Kr^lsa R12.- 

ifii H C R (Cr ) u« *0 E=r f A Vor- - I L R. a Ecs . '«» 

» Eaip f BLr“i i \ «=5a 1 I L R 4 ' B--® »- 

* Q Fep r Kan'-*da 1 L R to Bees si 
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“ Provided that, where the person so aggrieved is a woman 
who, according to the customs and manners of the country, ought 
not to be compelled to appear m public, or uhere such person is 
under the age of eighteen jears or is an idiot or lunatic, or is 
from sickness or infirmity unable to make a complaint, some 
other person may, with the Icaie of the Court, make a complaint 
on his or her behalf ” 

See S 238 (3) 

The offences here referred to relate to a Criminal breach of Contract (Chap- 
ter XI\), Defamation (Chapter XXI), Deceitfully causing a noman to cohabit 
with a man under the belief that she is lawfully married to him (S 493), Bigamy 
(S 494) , Bigamy with concealment of the former marriage (S 495) , Fraudulently 
going through a mock marriage (S 496) From the nature of all these offences, 
It IS obvious that a Magistrate should not take cognizance of any of them except 
on a complaint of some person aggrieved as they do not concern any one else, 
and they do not affect the public interests 

The definition of complaint should be borne in mind “ Complaint means the 
allegation made orally or in writing to a Magistrate, with a view to his taking 
action under the Code, that some person known or unknown has committed an 
offence, but it does not include the report of a police-officer fS 4 (h)] 

Person Aggrieved 


This must depend upon the nature of the offence and the special circumstances 
of each case Primarily m a case of defamation or bigamy of a wife the husband 
IS the person aggrieved who shall alone complain to the Magistrate But cases 
may arise in which the complaint may be made by some other person not one 
who ma) have some fa'nciful or sentimental grievance but a grievance 
such as the law can appreciate It has been held that when the bigamy 
was that of the wife of a lunatic his father was competent to make 
a complaint to the Magistrate as a person af^rieved by ihe offence, being the head 
of the family whose reputation and status in society was seriously affected * This 
case is now met by the provtso Similarly it has been held by a Full Bench of 
the Bombay High Court that the husband is competent to complain as the person 
aggrieved, of defamation by the imputation against the chastity of his wife* 

The proviso is new The law did not provide for the case when the person 
aggrieved was a parda nashin woman a minor, an idiot or a lunatic, or was from 
sickness or infirmity unable to make a complaint In these cases the proviso 
(inserted by Act No XVIII of 1923, S 51) enables any person, who obtains the 
leave of the Court to make a complaint TTie Courts have already permitted this, 
and there is a certain amount of case law indicating the grounds’ on which the 
Courts should grant leave * But S 199A, must be read in this connection as 
limiting the power to grant leave In the case of minors and lunatics, d the 
person applying for leave is not a duly appointed guardian, notice must issue to 
the guardian, if there is one to the knonl^ge of the Court, before leave can be 
granted to any other persoii 


In regard to a compl^nt by an officer of Government of defamation 


following order has bcei 
No officer of Governm^ 

1 Daem Sardar 3 Caj 
* Cabhayeswan Debi i » 
1 I. It . 23 Bom 13 


ksed by the Government of India • 

s permitted to have re-course to the Courts for vindi 

_,^Chhota Lai I L R 25 Bom 

Dacm Sardar 3 Cal L J 38 Chhota 



Chap XV 
Sko 103 


FOR INITUHON OF PROCEEDINOS 


297 


cation of his public acts or of his chancier as a public functionary from defama 
lory attacks upon it as it is for the Go\emment to decide in each ease whether 
the institution of proceedings is necessary or expedient 

The Local Gotemment will decide whether the circumstances are such that the 
Government shall bear the costs of the proceedings civil or criminal or leave the 
officer to institute the suit or pro&ecution at his own expense and in the latter case 
it will also determine m the event of the matter being decided by the Court in 
the officer’s favour whether he should be recouped by the Government the whole 
or an) part of the costs of the action in connection with (his subject * (It may be 
added that all officers of Government have been forbidden without the official 
consent in writing of the Local Government under whom they may serve, to com 
mumcate to the press any explanation or defence of their official conduct " 

Where in his written complaint to the Magistrate it appeared that the com 
plainant had no intention of prosecuting any person for defamat on, but accused 
certain persons of assault (S 352) vnd of using insulting language intended to 
provoke a breach of the peace (S 504) though he referred to defimatory articles 
in a newspaper published by those persons as the cause of those offences it was 
held that this was not a complaint in which the Mag strate could proceed on a 
charge of defamation The fact that in his exam nation the complainant stated 
to the Magistrate facts disclosing defamation which in the opinion of the Magis 
trate showed that it was of this offence th**! he really wished to complain was 
held not to be sufficient ground for the Magistrate proceeding to take cognizance 
of that offence * 

A witness cannot be prosecuted for defamation in respect of statements made 
by him when giving evidence in a judicial proceed ng as they are privileged so are 
his answers made to questions* put by a police officer under S i6i and so is a 
statement made to a Magistrate conducting a departmental inquiry into the alleged 
misconduct of a public servant such person being entitled (0 the same protection 
as a Witness unless such statement has been volunteered Bur if a witness has 
made a statement irrelevant to the matter under inquiry or trial maliciously and 
not in reply to a question put to him by the pleader examining him he is not 
protected from prosecution for defamat on * 

When 3 married woman is defimed by an imputation of unchastity the Magi« 
trate may take cognizance of the ofience on the complaint of the husband ns he 
IS the person aggneved by the offence* 

The Calcutta High Court has extended the rule and held that the brother of a 
Hindu widow who has been defamed and who is living in his house and under 
his charge may mal e a complaint of defaming her ^ 

Offences under Chapter \\l Penal Code may be compounded by the per«on 
defamed (S 345) 

Slgamy (S 494 Penal Code) 

Xb« >9 ihf‘ fvacvw persfw ie .0 • xw ihf pr.rsoo W-Ub wJhnro 

the second marriage has tal en place • but not the brother of the husband even if 
the husband be a lunatic '® 


* Covt Ind May '•n 1900 

nalknshna X ithal Ibid 


* Covt Ind Sept 5 1890 

* 0 Emp t Deokinandan I I R 10 All 39 

* Q Emp t Babaji I I R 17 Horn 127 Q Emp 
573 Q Fmp v Govinda Pillai I L R 16 Mad -35 

* Haidar Mi ■» Cal L J 105 

* Chellam Ivaidu « Ramasami I L R 14 Mad a“0 Chhota Lai v xatnabhai 

1 L, R , 45 Bom 151 (F n ) Anantha Goundan r K Emp 13 MaJ L. J 4 e ) 

2 Cr I ] 381 _ , 

* Thakur Das Sur e Adhar Chandra 8 Cal M N yiyfsc) I L R 3» Cal 4*3 

Manjayaya I L R ii Mad 477 , t, ^ t r » 

* Q'^Emp t Bai Rutslimoni I L R 10 Rm aio In re Ujj^ ^ ^ 

323 • Dep Lep Remcml rinccr * Sama Kvbmi I L, R -6 Cai 330 

•• Q. Emp I B-vl Ruksl mom I L R 10 Bom 340 

38 
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The Calcutta High Court has hotte\er dissented from this case, holding 
that no flexible rule could be laid down but that it must depend upon the nature 
of the offence and the circumstances of each case svhether the complainant 
IS a person aggnesed ^Mth:n the terms of S 19S ’ In this case the brother of 
the lunatic might now obtain leave under the proviso 

Powers of Court in appeal 

By reason of the terms of S 423 in regard to the powers of an appellate 
Court it has been held that notwithstanding S 198 and the fact that no complaint 
of defamation had been made it was competent to that Court to alter the finding 
and conviction of an accused under S 18’ Penal Code to one of defamation * But 
the terms of S 198 are — ‘ no Court shall take cognizance etc which would seem 
to include a Court of Appeal for, unless that Court had taken cognizance of the 
offence, it could not convirt on a rhirge of it On n complaint of seduction (S 49^ 
Penal Code), a Magistrate may inquire into and commit for bigamy (S 494) 
object of S 198 IS to prevent a Magistrate of his own motion inquiring into cases 
of marriage, unless the husband or other authorised person complains but once 
a case is properly before a Magistrate he may proceed against any person 
implicated “ 

199 No Court shall take cognizance of an offence under 
Prosecution for soction 497 Or section 498 of the Indian Penal 
adultery or enhcing a Code, cxccpt upoD a complaint made by the 
married woman husband of the 'uoman, or, in Ills absence, 

made ^vltb the Iea^e of the Court by some person who bid care of 
such woman on his behalf at the time when such offence M-as 
committed 

“Provided that, where sucli Imsband is under the age of 
eighteen years, or is an idiot or lunatic, or is from sickness or 
infirmity unable to make a complaint, some other person may, 
With the leave of tlie Court, make a complaint on his behalf “ 

Sec S 238(3) S 497, Penal Code, relates^to adultery, and S 49® 1 ° 
enticing away of a married woman These offences may be compounded by me 
person entitled to complain (S 345 posl) 

A specific complaint of an offence under S 497 or S 49S of the Penal Code 
by a person competent under this section is necessary before proceedings can be 
taken S 238 (3) expressly affirms this 

The proviso is new, having been introduced by S 52 of the amending 
No XVm of 1923 The law has also been altered in that a person having 
the care of a woman on the husband's behalf will now' require ‘ne 
leave of the Court to ’make a complaint The cases which laid down 
that no complaint could be lodged in an adultery case on behalf of a minor 
husband are thus rendered obsolete , 

Adultery (s 497, Penal Code) 

A complaint of rape does not give junsdiction to iry a charge of adultery ^1 
by no means follows as a necessaiy consequence that because a husband 

to punish a person who has committed a rape upon hts wife, that is, whO hn* 
nad connection with her against her consent, he will desire to continue proceedings 
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when It turns out that she Ins bcer^ i willing and consenting party to the act » 
The fact that he may be a witness on the complaint of rape will not enable the 
Magistrate to add an alternati\e chaise of adultery without a formal complaint of 
that offence 

^hen after the commitment of a woman on n charge of adultery the husband 
died It was obsened that although it is no doubt desirable that on the death of 
the husband th- aggne\ed party the chaise of adultery should be withdrawn, it 
cannot be said that the death puts an end to the prosccut on That was a case 
under the Code of 1861 The offence of adultery is now compoundable (S 345) 
The complaint of the husband is not necessary for proceedings in respect of 
the offence of hou'e trespass to cimmt adultery 

Seduction ol a Married Woman (S i9S, Penal Code) 

This offence presents \cry litlle difference from an offence under S 366, Penal 
Code (abducting a woman in order that she may be seduced to ill cit intercourse 
or knowing that she may he seduced lo ill cit intercourse) So it has been held by 
the Calcutta High Court that where the husband has complained of an offence 
under S 366 a convicon under S 49S may be had if the evidence be such as to 
justify the con\iction of that minor offence and yet insufficient for the graver one 
for such a case comes within S 238 of this Code The intention of the law is to 
pre\ent Magistrates from inquiring’ on iheir own motion into cases connected with 
marriage or to tal e any action unless the husband or some other person moves 
them to do so and th s principle has not been contravened* 

This case has been doubted by the Calcutta H gh Court * and d sapproved by 
the Madras High Court which held that i comph nt must have been expressly 

made by the husband of an offence under 4<)S Penal Code and not on general 

terms before proceed ngs can be taken by the Magistrate * 

But under S 3C6 of the Penal Code in a ease instituted on a police report 
where the husband of the woman in giving evidence asl cd the court to drop pro- 
ceed ngs under S 360 as he intended to prosecute the accused under S 498 the 
husband was held to have made a comj la nt for the purposes of S 190 • 

Section 199A applies to this section also It does not cover all the cases 

intended to be met by the proviso to S 199 but deals only with cases where the 
husband is a m nor or a lunate 


199A When in any c-ise filling under section 198 or sec- 

Obje tioa by law'u peiSOll OH bcllllf 

guardian ta complaint tllC COmpHint I'? bOUght to be midc IS 

personTg*jri%^*Y undcr tbc igc of oiglitccn jears or is a lunatic, 
ind the poison ipphing for le'^^e Ins not been ^ 
Tf/parrtfec? or ifecfTfcif hj cnmpctcat (ttditoccti t<3 be Ote ^^rdisa 
of the person of tbc said minor or Jiinatic, and the Court is satisfi- 
ed tint there is a guardian so ap(>ointcd or declared, notice shall 
be gi\on to such guardian, and the Court shall, before granting 


* rntpross i Kallu I U R 5 All 23? Clemon Caro 1 Emp I L. R "O Cal 
413 (sc) 0 Cal W N f77 Jlangaru Asan I I R 27 aiad 6j 

* Wcir 3 s contra Siibz AU I’anj Kec 1877 p 3 (pir Eitrpatnck and Lindsav 
JJ Plow den <lis ) 

* Jatra vj ckh t Rcazat 1 L R o Cal 4S3 Sw al o In re LjjaJa Bewa I Cal 
I- R 5 V 

* Q Lmj V bitanath Mandai I L R Cal 1006 (loio) 

* Pingaru v Emp 1 L R -7 Mad 61 

* Emp t Bhawani Dat 1 1_ K 38 \H -,6 
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the application, gi\e him a leasonable opportunity of objecting 
to the granting theieof 

This section was enacted by Act No Will of 19231 S 53 In providing 
the making of a complaint with the lea\e of the Court m cases of disabiliy 0^ 
the part of the person aggrieved the Legislature has recognised the necessity 0 
safeguarding the interests of legally constituted guardians It is to be notic 
however that it is only a guardian of the person to whom notice is to be given w e 
the Court is proposing to give lea\e to some other person to make a complain 
the law does not concern itself with a guardian of the property of the person un er 
a disability In dealing with applications for leave the Court would certain) 
inquire, first, if the person applying is a legally appointed guardian, and “ ’ 

whether such a guardian exists If it is not then brought to the notice 0 
Court that there is a guardian leave given would not be rendered invalid s ou 
a guardian appear after the complaint had been lodged 


CHAPTER XVI 

Or CuMi’LAiNTs 10 Magistrates 

This Chapter declares the procedure to be follow cd by a Magistrate aW 
powertd to take cognizance of an offence upon a complaint made to him of ta 
which constitute that offence — [S 190 (1) (o)] It does not relate to the 
dure of a Magistrate taking cognizance of an offence on a police report of s 
facts, or on information recent from any person other than a police-onic®«’ 
upon his own knowledge or suspicion th it such offence has been eommi 
tS 190 (1) (b) and (e) In such coses a Magistrate would proceed as 
provided in regard to the nature of ihc case, and the judicial proceedings ® ,5 
held (rt) whether it is a summons case (Chapter \X) or (b) whether it s 0 
be tried by summar) procedure (Chapter WII) or (c) whether it i® ® bv 
case (Chapter X\I) or (d) whether it is an inquiry into an offence triab e j 
the Court of Session or High Court (Chapter \VI 11 ) 

200, s# * # ^ Magistrate taking cognizance of a’’ 

Examinatisn cf offeiicc on complaint shall at once examine 1 10 
comaiaiaant compHinaiit upon oath, and the substance 0 

tliL examination shall be reduced to \Miting and shall he signe 
b} the complainant, and also bj the Magistiatc 
Provided as follo^^s — 

(n) wliLH the coraphint is made in wilting, nothing 
contained shall be deemed to icqinre a 
to examine the complainant before transferiing ^ 
case under section 192 , 

[(a«) when the complaint is made in writing, nothinr 
herein contained shall be deemed to require the e 
amin ition of a complainant in anj case in w 1 
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tlje complaint 1ms lieen made 1)} a Coiiit or b} a 
public sci\ant acting oi piuiioiting to act in the 
(b''cbaige ot liib ofiiciil duties,] 

(b) >\licie tlic ]\hgistiatc is a Presidency Magistiale, such 
j \anmiation mu )u on luib oi not as tlic i\Iagis- 
tiatc in cub tasc tlniibs tit, and ulitie tlie complaint 
is made m willing need not be udiiccd to wnting, 
but the Ma,^istntc inn it lit thinks fit, beiore the 
nnttci of tilt tomplnint is luc uglit btfoie iimi, le- 
quiic It to be itduccd to wiitiiig 
(t) when the case Ins bttn tiausltncd iuuIli sclIioii 192 
and the Magistntc so tiaiisfciiing it Jias alieady 
examined the couiphin mt, tlic I\hgistiatc to whom 
it IS so tiansltiicd shall not be bound to rc examine 
the complainant 


Ilf. vi-oids ‘subieU to the piovisions of Section 47O been omitted by 

till. Amending Act No Will of 19*4 b 54 whitli inserted tlic proM«o 
(aa) A Mngistntc ncting under S 476 as it s ood btftrc imendmcnt «ent the 
case to the nearest Mn^istratc of the first chss, uid iht litur then pruLccdccl 
i" on complaint made to him, now the law requires the Court it ling untlor 
S 47<J to male 1 foriml comphint m writing liof ic proviso (na) 

dechrts tint the complaimnt need not be eximintd indeed it is difficult to 
undcr»tand how i court” eotild be c\amincd on o-iih Where nitrcovcr a public 
servnnt miles a complaint under S tos (1) (1) Jk need not bt exnmmcd So 
aNo *1 public servant might be nciing m the discharge of hts oflji.i'il duties in 
lodging T comphint under nuthority dcleg-ited to him under S lyG or S ii/A , 
or With the sanction of the Loctl Government under S 197 In these cases 
too no cxTmination of the cemphimnt i> necessity, th(ni,^h in every case it 
would Stem thit there is nothing to prevent such tvimin ituin if the MiglUntc 
tjl ing cognirancc thinks it desinWc 

Compliint meins the illegition mide onlly or in writing to i Mi{,islratc, 
with 1 view to his tikmg icfion under this Code, lint si me |>crsiii whether 
known or uni nown Ins commiitnl in offence, but it docs not mtludi the report 
of 1 police onn.cr — S 4 (/), unless the Migistritc it onic mill', owr the com- 
plaint, tint IS the case, under S ji)j to i subonlimti. Migistnti, lit is required 
(it once to cximme the complimint upon oitli reducing ilic cxamiintion lo 
writing except vvhcie the comphint itself i\ nude m writing He will (hus 
isccrliin the nature of the comphint ind whether it imounn to i summoiK <,ir 
w IT lilt CISC If 111" person is uni now n the Mjgi'tnti will i rdmirily 1 nh r 1 
politt invcstigition If he is known the Magislnte will ixicpt in 1 i isi ti nii/)'< 


within ^ 302, issue i process for hi» ittondince 

rresidenev Mig «tritc. District Migistritc Sub-<livisii ml ^Iiscfrift, ff 
in\ < tlicr M it,istntc ispctiillv emiwwircd hv thi Iml Givirnmrnt rr (he 
Distriit Migistnti on tint bilnlf is competent to like cognir inre if m rfftnee 
upon 1 comphint nniie Co him (S 190) If 1 Mi.,i-trit not rmpwfpj 
bclnlf orn nwiislj in good f nth (ihit i« acting with dui cin ttj 
S IXml f* di) tiles o’gni/ime of in tfltnrt «n ci mplunf, 

ings slnll not bi sit isitle mircTy on lh< ground of his not 

\s 1 j^.nerd nil mv j ers n hiving In.whilge of jf,,. 
oaiiKc imv sit the I iw in ni li n iv 1 cimplnm eun ib gjh f,r ** 



303 


CODE Ot CRIMINAL PROCFDURE 


Chap X'l 
Sec SOO 


personally interested or affected by that offence Except Ss 199 'here is 
nothing in the Code sho\\ing an intention to limit this to persons direcd> 
mjurea ^ 

But if 1 complainant has no personal knowledge the Magistrate cannot 
proceed upon his eomphiot unless u is supplemented by the statement ol sofot 
person having personal knowledge of the matters forming the substance of the 
complaint The proceedings cannot be regarded as upon * informahon received 
by him or upor his own knowledge or suspicion that an offence had been coft 
muted as he had held the irul himself which under S 191 he was not com 

petent t) do unless he had given the accused an opportunity lo object* 

The Magistrate on icctivmg i lomplamt sliould first of all satisfy himself 
that his jurisdiction is, not barred by some special provision of lavv requiring 
previous sanction or a complaint made by some particular person or authority 
before he can aot ns for instmce jf the complaint is of any of the offence® 
n^nttoned m S or Ss 1% — 159 of this Cole There are also several 

offences under local or special laws which providi- that no prosecution oi ‘vach 
offences shall be entert unetf without some previous sanction amongst which tiiAy 
b mentioned \ct XI of 1878 (Tlie Arms Act) S 39 Act IJ of 1S99 (The StatOii 
Act) S 70 Act VI of 1898 flbc Post Office Act) S 7 Act Xll of 1896 (The 
Excise Act) S 57 Act I of 18S9 (The Metal lofeeus Act) 5 5a, Set \VI 

of iqoS (The Registration AtO S 85 Act VU of ig-’-* (The Emigration Act) 

o /T., ^ Bombay Vaccinvtion Act) S a6. Bom Act IV of 

1879 (The Ear ichi Vacunation Art) S 0 Act \ of 1023 (The Piper Currency Act) 
if he fincN that m such objection exists on the hets made known to him he 
Ike eogfijMnce or the offence — see S j<}o (1) But before he proceeds to deal With 
the offenie judicnlly or to transfer the cate to some other Magistrate under S J^he 
must sitisfy himself that the offence <an under Chapter \V be inquired into or 
by the Local Crimunl Courts ft may be that the offence should be dealt -with 
jua ciiily by a Criminal Court m another district (S 1R7) or the offence 
haie been cornmitted m v Native State by someone who is withiti his local 
jurisdiction m these instmees m the ends of justice the Magistrate may « 5 «« 
a wnrrant ic secure the attendance of the accused before a MagKtntc dvW 
empowered to ict ff either of the parties is an European Britivh subject the 
’'Iigistrate should bear m m nd Chapters \X\in nnd \LIV A and secliun^ 
2 cjA and 34A 

S 190 empowers certain Mag strites to take cognizance of an offence upon 
receiving a complaint of ficfs whch constitute thit offence A complaint may 
b- made onlly or m writing md if mide orally the written record of 
stitement of facts would be contained m the examination of the cnmpraimnt 
reduced o wfitmg under S ano AAhere el e written complaint set out no 
ficts but merely stated that certa n persons had committed an offence spec bed 
It VV1S regarded by Moo 5 erjci J is i colourable compliance with tf’® 
bntutc so ihit the Magistiatc could not exercise bis judgment whether he 
should issue process for the nltcndance of th iccosed ^ But it ts on tl« 
t-xT^mimtion <f the compliinant which he is boui d to mnke thit he so acts 
and any such omission m the written complimt will be supplied bv the exjmina 
lion ^foreover i written rompltint il notoriously a document not carefuHi 
drvwn bv a legal practitioner but by a petit on writer cf the lowc t 
chss of fiangers-on it a hfig.strate s Court The omiss.on in it of my slate 
ment of het is presumedU evidence of careless nreniration nth r thm of m> 
ittcmptod frmd which ''ould be nullified by the c\iminit,oti of the coniplaw 
nnt Moreover 537 declares thit no order should be revisetl on iccoont 
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of any error, omission or irregulinty in the complaint unless it 

has m fact occasioned a failure of justice 

Court Fees 

A petition of complaint of n non cognizable offence or of wrongful confine 
ment or wrongful restraint shall bear a stamp of eight annas — Act VII of 1870 
(The Court Fees Act) Sch II Art I and S 18 And if the complaint of 
such an offence be not b) written petition the complain mt shall pay a fee of 
eight annas on his examination bj a Magistrate that is to say before issue 
of process The Magistrate howe\er is competent to remit such payment — 
Ibid S t8 

Exemptions from payment of Court Fees 
A complaint of a public servant as defined by the Indian Penal Code and 
a complaint made to a police-officer, the head of a village or the village police 
in the P csidencies of Madras and Bombay are exempted from such payments 
-~Ibid S 19 Clauses xvi, xvii 

A complaint of a cognizable offence unless it be of wrongful restraint or 
wrongful confinement requires no Court fee 

If fees for issuing process for the attendance of the accused are not paid 
Within a reasonable time the Magistrate may dismiss the complaint [S 204 (3)] 
A Magistrate is bound to receive all complaints whether oral or in writing 
A Magistrate to whom a complaint has been made is not competent except 
under S 201 to return it to the complainant with instructions to present it to 
another Court having jurisdiction He is bound himself to receive the com 
plaint and dispose of it according to law unless he transfers it under S 19-* 
to some other Magistrate having jurisdiction 

He can return 0 complaint only when he is not competent to take cognizance 
of the offence complained of (S 201) not because another Magistrate 1$ also 
competent He may however transfer such a case to another Magistrate sub 
ordinate to him— (S 192) This Code does not apply to heads of villages in the 
Madras Presidency [S i (2)] so a complaint cannot be transferred to the head 
of a Village 

A Magistrate taking cognizance of an offence on a complaint is bound to 
examine the complainant and thus to hear him Having done so, he can act 
in any manner provided by law » 

\Vhen a complaint is made to a Magistrate the complainant ordinarily 
undertakes to prove it It is therefore for the Magistrate to hear the case It 
IS only when from the facts stated it appears that an investigation by the Pol ce 
will be likely to obtain evidence of which the complainant may not be possessed 
that an invest gallon should be ordered It sliould be recollected that a com 
plaint of a cognizable offence can always be made to the Police who have power 
^to investigate it and the Hw, (S 1^7) declares that in some offences of this class 
the Police may ib«tain from holding an investigation By compl lining to a 
Magistrate directly of a cognizable offence a complainant shows that he desires to 
avoid the inconvenience and delav €x>n«equent on a police investigation and if 
the offence is one vvheh Ih complainant undertakes to prove an order for a 
pol ce investigaton is both vexatious and unnecessary * If moreover the offence 
complained of is a non-cognizable offence, an order for police investigation is 
still more unnecessan Still it must be recollected that after the examination 
of the complainant, the Alagistrate may after he has recorded bis reasons abstain 
from further action m the nature of judicial proceed ng« and mav either inquire 
into the case himself or if lie is not a Magistrate of the third class direct a 
previous local investigation to be made b\ anv officer subordinate to him or bv 


’ Umer Ah 1 ‘^afer Ali I I R 13 Cal 334 Haladhar Bhunji r S I Pobce Hera 
9 C M b, loo 

* In re Jankidas Gum Sitartm I I- R i-» Bom j6i 
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a police officer, or by such other person, as he thinks fit for the purpose of 
ascertaining the truth or falsehood of the complaint (S 202) The object of 
this IS evidently to avoid harassing the person accused by requiring him to 
before the Magistrate when prinm faae the truth of the complaint is doubtfu 
A Magistrate may also refuse to take cognizance of an offence complain 
of if after examination of the complainant, he finds that the act complain 
of causes or was intended to cause or is Inown to be likely to cause harm so 
slight that no person of ordinary sense and temper would complain of sue 
harm — (S 95 Penal Code ) See also S 203 

ExamlnatioD of the complainant 

The complaint being in order in regard to the payment of Court 
necessar}) and the offence chirged being one within the junsdiction 0 
Magistrate he should examine the complainant on oath unless the Magi» m 
should think proper in the distribution of business at onct to transfer the cas 
(S 192) to some Magistrate subordinate to him In such a case the Mag'S ra 
to whom the case is transferred need not reexamine if the complainan 
ahead} been examined on oath — S ?oo(c) An exception is made when a co 
plaint IS made b) a Civil Criminal or Revenue Court of certain offences eo 
mitted before it or brought to us notice in the course of a judicial procee i g 
In such a case it is unnecessary to examine the complainant who is s° 
judicial officer under whose order Ihe proceedings have been taken Also vi 
a public servant males a complaint while acting or purporting to act m 
discharge of his official duties (cf Ss 195 (i) (a) 196, 196A , 197) 
be examined (proviso (aa) ) . 

The law is not complied with by tal ing a petition of complaint as 
and asking the complainant to swear to it and sign it The substance ^ 

examination is by law required to bel reduced to writing and it is obvious t 
the writing must be and was intended to be distinct from the petition: 
complaint * 

The examination of the complainant is not to be a mere form 
intelligent inquiry into the subject matter of the complaint, carried far 6 
to enable the Magistrate to exercise his judgment so as to determine wnet 
there is or is not sufficient ground for proceeding 

The examination of the complainant is no mere fomahty It is the 
of the examination which ought to lead the Magistrate to determine whe 
he will put the machinery of the Criminal Court m motion by the issue o 
process to cause the accused person to appear before him 11 r f. 

The preliminary examination of a complainant if properly made will " 
quently result in Ihe summary dismissal of a complaint and save an . 

person from the trouble and annoyance of appearing at the bar of a 
Court In the interests of thd public as well as with a view to Ihe 
patch of work the careful observance of the law in this particular is incum e 
on every Magistrate , 

The examination of a complainant should be recorded at otice that is . 

delay, and on oath and beforq issue of process It must also be signed by t 
complainant and by the Magistrate 

A Presidency Magistrate is not bound to reduce the examination of a 
plainant to writing nor is he bound to examine the complainant on oath 
He may however require a complaint to be made in wntmg — ^ 

Prov fb)J But jf a warrant lor the arrest of the accused is Issued, t 
obviously desirable that the Magistrate si child have before him some sworm 
nation in wntmg to show the grounds upon which the arrest has been onie 


• Kesri V Muhammad Buksh I L R 18 All alt per Knox and Blair J J,diflct 
iPK from Murphy, I L R 9 All 666 per Mahmood J 
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\\hen the ujnipl uinnt has been ex'iminc.tl, juditiai i)rocci-diiig'> have 
cufiimer'ccd 

On rcMsi n tlic Hi^h t url ur the Session* Jndge maj direct the District 
^Ii£,i«trite b} himself <r b\ inv of ihi Migistrilcs subonlimte to him to makt, 
mid the District M igistr ite mm himself mike or tlirctt iny Siibordimtc Migis 
tr uc to m d t fui thei inijuirv ml mv compl iiiit which li is been dismissed under 
S ’03 or S ’04 (3) (S 436) 

A pctiti in im[ui^iiinj, the |i htt np t and pnvnif, that the accused be 
pheed on tn il 1= i umplitni * 

A ccmmittil s))e t sent t i Magistnte undii tilt Instructions issued 
bj the Cctninissionci f bill Kcvcnuc f r the guid tnee f subordinate ofllccrs 
cent lining 1 definite iiqiisi 1 the 'f igistr tt to trj tic iccused for i ffences 
set i ut IS a lompl iini 

A rtcommcndntion by 1 p licc ffitcr hr a prosecution under S 211 tf the 
Penal Code in 1 rep rt whiih dulv comes bef ft 1 Migistrate is i lompHint 
foi the purpose* if S ity^ ti) ( i) ’ Rut where • Civil Ciurt pfoii bsinicUd 

in (he exercise of his duties merely Iodi,id informition it the p hec «t ition, 

there wis no (.omplaint nnd rtnvirlions under S iSC Peml C de were set 
osidc 

The words it once in b »oo indii uc tint i compliint mu t irdiinrtlj be 
presented in person ’ 

If 1 Migistnte dismisses 1 compliint without complying wiih the provi 
sions of Ss 200 and 20’ his oider is illcgil * 

A conMctiiiii IS not vitnlul b> 1 N/igisiiate issuing pr cess before e\imining 

the eompliin int if the ircuscil ire ntt shewn i< hive been in my wiv prejudi 

ced by llic irrcgul irit\ 

“ITie police took no iction on a report of grievous hurt and the compliimnt* 
went to the Migistntt who without examining them sumnitncd the luusid 
iftor seeing the p Ii e pipers On the dii< fi\<d the accused wire dischorgid 
in tile ibsenee if the eimplonints but n the Jitter ippciring liter in the 
day the Migistiate nsumm ned the utus d ind convivtcd them It wis held 
tint the Migisfritc s i<ti>n wis inegiihr but did not vitiitc the while 
proceedings * 

There is nothing in the Cotie to prevent 1 Migistntc from entertuning 
1 second compliint ifter in order of disclnrge by mother Migistnle*, or 
h) hims<!f‘“ 


201 (1) If tlio poniphint Ins been m'lde in Miiting to n 

Procedureby Magis- ^rs"istl.n1p mIio IS llOt COIlipctcnt tn takp 

cofriii/inrc of tlio ci«c, lie ‘.Inll lotiiin flic 
case ooniplsint foi piescntstion to tlic innpii Cntiit 

Mitb an endorsement to t>nt effect 

('’) If tlie romjilsint Ins not been nndc in uiitni" mkIi 
M sgistntc ‘•Inll diieet tlie comjihinsnt to tlie jiiopoi Coint 

‘ r.ang^lnrrrii|->iii Em| I I„ R it C-vl i-| Sitlliii CIivt R v y T*- * I J 
3 (f * ri ajr I s^ihu I lx I mp ilat L J s> 

» DilmSianl, , rmp I I R lotil t^»i so* nl o Milir Clnnpli I'm rriwi IL 
R I IjIi 359 and K I mj » Iv I L R ‘'0 l>oni 150 
‘ Kaliil-vs Kurmi t 1 mp 1 I R yo Csl S 5 • 

* VUnyesw vn P 1 1 III 4 C -1 in 
« la,! emtii Pitrx II R 30 CiI O | 

’ I hi" I s-vi , , K Fmi 111 1 Pvt 1 J sn’ 
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A subordin'ite Magistrate of the bcuind or third class nnj be 
the Local Go\ eminent or the Dutnet Magistrate to take cognizance ° 
offence on a complaint made to him (Sch I\ 0 , though h’ nn> not be 
to hold an mquirv under Chapter XVIII, or the trial, because he is not 
petent to commit to the Court ol Session or High Court (S 206 and a 441 / 
o to trv the ofTence compl uned of (Sch U, col 8) But m such a case, 
should pr<bably issue prottss returnable to a competent ^f^glstrate 
jurisdiction to m If ho\\c\ci he is t^ithuut local jurisdiction (Chapter > ) 
or the compUmt has been m ide without t,anctioii from some particular autioriy 
or person (Ss 1 uj)), he should act under S 201, and return the complain 

But a refusal to act on this ground js no bar to a subsequent complaint 
\\ ith proper sanction ' 

A Magistrate may also refuse to act on a complaint, if the acts 
of do not amount to an oficnee but relate to a dispute cognizable onl) oj 
Ci\il Court, or if the offence complained of is such that it causes or is 

to cause or that it is known lo be hkelj to cause, any harm which is 

that no person if ordinary sense and temper would complain of such harm— 93 
Penal Code 

202 (j) Any Magistrate, on receipt of a compHint of 

Postponement for oiTcnce of wlucli lic IS avitliou*eci to w 

issue of process cognizanco, 01 wliich lias been transferred 

him under section 192, may, if he thinks fit, foi reasons to d 
recorded in writing, postpone the issue of process foi coinpehj^e 
the attendance of the peison complained against, and 
inquire into the case liimsolf, or, if he is a Magistiato otliei tn'i 
a Magistrate of the third claks, diicct an inquiry oi m.yestig'iti 
to bo made by any Magistrate suboidinatc to him, oi by a * 
officer 01 by such other pcison as he thinka fit, for the 
of ascertaining the truth oi falsehood of the comphint 

Provided that sa\c where the complaint has been made bj a 
Court, no such duection shall be made unlc'^s the complainant na 
been e\amined on oath under the provisions of section 200 

(2) If any inquiry or imcstigation under this section is 
by a person not being a Magistrate or a police-officer, such 
shall c\ercise all the powers conferred by this Code on an 

in charge of a police-station, except that he shall not haNC po" 
to arrest without w an ant 

(2/1) Any Magistrate inqniiing into a case under this sec 
tiou may, if he thmkb fit, take midcnce of witnesses on oath- ^ 

(3) This section applies also to the Police m the towns 

Calcutta and Bombay • ^ 

This srrtmn baa I, con amended by Act No XVIll of 1923, 55 

tiu old law cerlain Magistrates could postpone process, if sat(<l>w^ 
the truth of a complaint am! could inquire into the case themsebes, o ^ 
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a previous local investigation mide Under the new lav anj Magiitral^ can 
pc)st})one process and make an inquiry himself, or (unless he is a Magiitrat^ &f 

the third class) can direct m inquiry or m>E 5 ti(,ation (not ffl'ftJy a Ixal 

investigation) to be made h> a suboi^inate Alagistratc or a poJfce-o/?ic/T or of/i'T 
person It is not onlj when the Magistrate is not satisfied as to th^ Imifi of 
a complaiiit that he can take ction under the section Indc'd it is difficult to 

see how a 'I igtstrate could ever be satisfied after reading j complaint, and 

e\aminin,5 a eotiipl mane of whom he 1 nows nothing that the complaint v/ai 
true But at the s mie time iction is l 1 en lor llic fnir(Kv-ic of ascertaining 
the truth or lalscliood ol the eorapi ml \s ilic new section is v/orded l}i»-re 
IS nothin,, in it to rtqi ire the lomiliinini lo be examined before tli'- ^7agl»(fat'• 
proceeds to male an mquiiy hiniseli, but in view ol the pruviijont of S joo 
which requires the eoinpl mint lo be tx'imincd u once on cognizanre b«-ioj' 
taken, there is probably no thmge m tlie Jaw m this respect A Magistrate 
receiving a comphinl and procttdii>i^ tu inquire into it could hjrdly be taUf not 
to Inve taken cogniaance No direction le for an inquiry or investigation by 
a Magistrate, police-ofTicer or other person can be m dc wJi/*n tJi<« crmplilnt 
has been made bj a Court i e under S 195 (ij (b) or (t) But m »och a case 
the Magistrate can postpone process and mike in inipiiry hiniiclf Ai to (h^ 
effect of the introduction of the word inquiry iiu the section icr nrfc Mow 
The new subsection ( \) now makes it cfcir lint a Magistrate inninriop into 
a case under this section cm tale evidence on oath '* * 

It will be seen that 1 M i^istnte of the third class Cdimiji vrdir « Ificnl 
investigation under subsection (i) but he m ly be directed by a iiipcrior Mfloii 
Irate to hold one ^ 

S 155 (2) Hhiefi corresponds very closely with & coj, declares tint 
poltcc<iflicef shall invcstignc a non^ognizablc tisc without the order of a Afnul 
Irate of the fr^t or second class having powci to try such ease or comm/i 1 
same for trial or of a Presidency Migistratc Under S 529 (ft) jf j,-y •« , 
trate, not empowered by law to order the Polite under S 155 it, invc.fi,, , 
offence, erroneously in good filth, passes such an order, his protte/J/nJi *!! 
not be set aside merely on the ground of his not being so 
e\clu«ion of ill Magistrates of the third cIks is reniarltiblo " 

empowered under S 190 (bee Sch I\) to tile cognizance of off»r/<>i ^ 
plaint, ind yet 1 Aligistratc <0 empowered cannot be cm{>ovv(.rfd 1, 
b 153 \s I matter of fact, 1 Migistnte of the third class {( i»nd»r 

tver, tm/xmmd to iCt under S ijo (robaWi beciuvc suc/i May / H 

be competent lo try only petty u/icnees in view of jft int" 
tlicir powers of sentence (bee b 3-*) W'^hrns 


On receiving 1 complaint a Magistrate i» bound lo eMmini* 
ind to riduce his examination to writing unless he transfers IJ^ / 

Magistrate in wl nh cis. that Migistrate slnuld examine lh« 
taking further proceedings (S zoo) If he finds that he faj h Inrn 

to take cognizance of the offence compLaimd of he should reiur 
for presentation to a compvtcnt Court (S 201) or (a) he can '' ^''^ntlnlnt 

the complaint for reasons to bc reconled (S 203) or (6) h,> p. d/srijfu 

be recorded direct a previous inquiry or investigation to \ ^'osrn* tf, 

fled Magistrate, police^fiiccr or other per«on for iho purp^*.,/ v H'r/m pprel- 
truth or falsehood of the complaint (S ••o*) and on rrt^ , th* 

can dismiss the complaint, or (i) he can issue process f»j4, ’ *^'’>1 rr(>r>rl h* 
accused on a day fixed for tnal (S 204) ■* ■‘w/intc of 

A Magistrate is rot comp uni lo dismiss a corp*j- j 

the complainant* See rulings cited under ‘x ’03 **^(lf 

Pa permit the accused ficrson to submit a 

- _ — '*■•''’1 Jo hi"’ '' 

‘ ‘Mtya Cliaran Chose i Chaimian Utteipant MoajoJp' ^ 

nath ^fahalo 4 Cal ^\ N 305 Ualadhar Bhureji f S j ;> ’ } ta/ (y y » 
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\crsion of the matter under complaint before taking acUon on 
would be to put him m possession of information likely to influence im i 
trial and behind the back of the complainant ^ 

When v,ithout examining a complainant, the Magistrate ordered an 
gation and on the police report refused to act in the case, and the comp 

asked for a judicial inquiry, it was held (hat it could not be reiusse 

the accused has appeared on service of process and witnesses are in a en a 
a Magistrate is not competent to stay proceedings 'ind order a local inv g 
non He is bound to proceed with the tnal * tfeirate 

A Magistrate cannot make a complaint over to a subordinate I' tis' 
for inquiry without examining the complainant * 

After he has examined the complainant a Magistrate cannot 
action and report the matter for the orders of the District 
that officer directed that he should do so when a complaint is made of 
of offence complained of Such a direction is illegal ^ But if be 3 
suspended his proceedings and has proceeded either under S 202 or 
seems to be no reason why he may not report the matter to the 
trate who is then at liberty, for reasons to be recorded by him, to 'viu' 

case for trial by himself or to transfer it to some other Magistrate compv 

to hold the tnal (S 528) 

A Magistrate is bound to record his reasons for postponing issue 
for the attendance of the person complained against, so as to 
has exercised a reasonable discretion, and in this respect to satisfy in® ^ 
Court as a Court of Revision ♦ The failure of 0 Magistrate to 
reasons is an irregularity and unless it has in fact occasioned a wi'i't 
justice, u IS not a sufficient ground for setting aside nn order dismissing a 
plaint after local investigation * 

When the matter complained of is merely a private fraud jeo! 

might be /ushfied in refusing to listen to a complaimnt nho is used a* 
by persons seeking to set justice m motion from a corrupt motive but 
the offence is against a public interest in so far as it affects the purity , ^ 

administration of justice, the truth of the complaint and the amount of 
of crime it discloses are nlone to be considered and not the ^bsence of p 
injury to the complainant and the fact of his being a mere instrument 1 
hands of others * The Magistrate should not allow himself to be innuen 
considerations altogether apart from the facts adduced by the "Motive 

support of the charge ® It is not for the Magistrate to consider 
which may have influenced the complaint It is rather for him to 
whether primA facte a trustworthy complaint of an offence has been m 
against the accused 

It is irregular to dismiss a complaint for the reasons that there " 3 * 
delay in filing it and that the charges seemed to be made for ulterior 
Improper motives »• Such circumstances are not revelant at that stage 


* Satya Charan Ghosc e Chairman Utterpara Mumcipalitv 3 Cal '' *7 
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•Ramkant Sircar v Jadab 31 W R Or 44 See also Sadagopacharyar v uai> 

L R 9 Mad 282 
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* Fani Bhusan Banerjee 10 CaJ W N io 85 . _ PilUi 

* Baidya Nath Singh e Muspratt I L R 14 Cal 141 Q Emp v Kanappa 
L. R 20 Mad 387 


(F B) 



CHAr I or COMPLAINTS TO AIAGTSTRATC 309 

&EC 202 

Inquiry or invesligatiou. 

An in\e«ligation includes Ml the proceedings under this Code for the collec 
tion of c\idcni.e conducted b\ n police officer or bj nny person (other than a 
Mogistritc) who IS authorised by a Mtgistiate in this behalf (S 3 (i)) It 
may be noted that the word mqmr> winch also has a special definition was 
not used unlil the Code w is amended m ig’j I he result was a want of 

definite encss m respect f the charactei of the proceedings if the incestigation 

was to be conduct^ bj i Magistrate flic imestigation, if conducted by a 

police officer or <; me oilier person (not a Magistrate or police officer) cleirly 

cannot be judicial that is t sac any person eximined cannot be examined on 
oath The new u'e of the w >rd inquiry implies that an inquiry under 
this section by a Magislrite would be judicial (tf S 159) The Calcutta 
High Court had held tint an incemgati n under S 20-* if held by a Maf,istritc 
was judicial and that consequently he could take action under S 476 if he found 
the compi lint to be false* The amendment of the section places the character 
of the proceedings beyond doubt 

A subordinate Magistrate holding a local inquiry under S 202 is not com 
petent to c\amine the accused and lecord his statement as the accused has 
not been | roceeded against and is thcrcfcrc not be fire him as such Any 
statement <-o recorded is n t recorded under S 164 or S 364 and is therefor*- 
not admissible as evidence under S ^0 of the Evidence Act in a trial subse 
quently held It may if relevant, be proved by oral evidence to have been 
made ’ 

The accused should not be made a party to a proceeding under S 302 or 
b" allowed to cross examine the prosecution witnesses or to adduce evidence for 
the defence ’ 

If a Magistrate after examining the complainant is not satisfied that pro 
cess should issue he cvn ordvr a police investigation and if thereafter he is 
dissatisfied with the matcmls he can personally makt a further inquirv and 
take evidence but he cannot direct an inquiry by another Magistrate* The 
Allahabad High Court however seems to have hold that under S ao" a Magis 
trate may either inquire himself, or direct an inquiry or investigation He 
cannot combine the two procedures and if after commencing an inquiry himself 
h“ directs an investigation and suffers his mind to be influenced prtjudicallv to 
the accused b) the results of the investigation his proceedings will bi vitiated* 
This titctiim is contained in the order of the Sessions Judge referring the ca«c 
in revision it i> not clear from the report whether the High Court Judge 
(Lindsay J ) agreed He quashed the proceedings “for the reasons given” by 
the Sessions Judge 

A Magistrate is competent to procccil against accused persons not named in 
the original complaint where complicity in the offence is disclosed by evidence taken 
under S 20’ and he tal cs cognizance against such persons under cl (a) and not 
cl (c) of S Iiyo (i) • 

A direction under S 2o"' for the police to investigate a cognizable case does 
net dtb tr them from exercising their powers of arrest and investigation ^ 

When a Magistrate after f i1 ing cognizance makes an order to invfsugate not 
authorised b\ law, such order does not vitiate the proceedings • 


* Kanchin Gorhi I I R 46 Cal 73 
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The practice of indiscrimmatelj ordering police in\estigations on complaints 
made especially m non cognizable cases has been generally condemned ^ 

A complaint against an officer of the Police should not be referred to hi$ 
superior officer for miestigation * 

The law does not prc\ent a Magistrate who has held an m\estigaticn under 
S 20' from proceeding to hold the trial It is only when he has taken an actne 
part in the arrest of the accused or in the collection of e\idence, that he is dis- 
qualified undei S 336 from trying the accused the disqualifying interest resulting 
from a purely official connection with the initiation of proce^ings ’ See howe^er 
S 556 of this Code amending the pre\ious law and declaring that a Magistrate shall 
not be deemed to be a party to or personally interested, wnthin the meaning of that 
section in any case fay reason only that he is concerned therein in a public capacity 
or bv reason only that he has vietued the place m ithieh an offence xs alleged to 
have heen ccmnitlted or any other place tn ujiich any other iransacltoti niatem 
to the case xs alleged to have occurred and made an tnqutry tn connecUort kw/j 
the case 

203 The Magistrate before whom a complamt is made or 
Dismissal of com to Mhom it Ins been transferred, maj disinJ''s 
the coraplamt, if, [after considering the ‘^tate 
ment on oath (if anj) of the complainant and the result of the 
investigation or inquirj (if an\) under section 202], theie is in 
his judgraent no sufficient ground for pioceeding In sucli ca«e 
he shall briefly recoid his reasons for so doing 

S 203 w as not cleirly expressed, and the amendment made by Act No 
of 1023 S 36, still leases room for ambiguity The words “the statement 
oath (if any) mean ‘ the statement except where such statement is not 
under the proMsos to S 200’ The section however enables a Magistrate su 
manly to dismiss a complaint if after examining the complainant, there is m m 
judgment no sufficient ground for proceeding but he is required to state 
his reasons for passing the order If the Magistrate has, under S 20', 0™^ 
an imestigatiofi he should in the presence of the complainant or bis 1 
consider the report of such investigation together with the examination of e 
complainant and he can then dismiss the complaint for reasons recorded fay 
The dismissal of a complaint under S 203 is not an acquittal so as to 
subsequent proceedings (S 403 explanation) A superior Court, such as the 
Court, the Sessions Judge or the District Magistrate may order further inquuy 
to be made into xny complaint which has been dismissed under S 203 (S 

The question has arisen whether, until such an order has been obta ned a 
order of dismissal is not a bar to further proceedings on a complaint made to t 
or any other Magistrate and it was so held in several reported cases by | ® 
Calcutta High Court These cases have been considered by a Full Bench of t ’3 
Court the effect of which has been to hold conclusively that there is no such 0 
and that a Magistrate competent to tal e cognizance of an offence on a compl'u 
<{ facts which constitute such offence (S 190 (i) (a) can act on a fresh complam 
made to him notwithstanding that no order selling aside the order of discharge 
and ordering further inquiry under S 437 may have been passed * 


> In re Jankidas Guru s^itaram I L R 12 Bom 161 d iin 

* HaKdhar Bhnmji t *5 i Police Ilnra 9 C V\ 199 O Fmp t Kanappaiu 
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* Ananda Chunder ^inph v Dasu Mndh I L. R 24 CaJ 167 Bam Madliah uoy 

« B llcc Snph 17 M R ? V 

» • • L R 29 Cal 726 (s c ) 6 Cal M f 

• • R 28 Cal C5'’ fs c ) 5 Cal " h 

• * Varjivandos I I R 27 Bom Rf 



ftHir XVL 
SCO 203 . 


or C05IPLAINTS TO MAQISTRATE 


3il 


The snme opinion has been expressed b> i Full Bench of the Madras High 
Court 1 The Allahabad High C«urt Ins held that the Court which dismissed the 
complaint is competent to prixeed on > fresh comphint * but it has also held 
that, though that Court ma\ do so another Court of co ordinate powers was 
not competent as it was i-onlrar\ to sound principles that one Magistrate of 
co-ordinate jurisdiction should m effect md substance deal with as if it were an 
appeal or a matter for revisun a complaint which liad been dismissed by a com 
petent tribunal if co-iardmate iiitharita * But his successor in office maj do so 
The fact that the Distrut Magistrate maj ha\e refused to order further inquiry 
under S 4^7 (vrp nov\ 4it) into » case dismissed under S 203 does not preicnt 
the Magistrate who p is..cd the erder from proceeding to tr\ it on the application 
of the complainant * 

Before dismissing a cas on receipt of a report of an iniestigation held under 
S •■02 the ^^aglstrate should gi\c the complainant an oppoitunitv of showing 
cause againsi on order of dismissal < n such report * 

A Migistiute cannot on the report of a *'ubordinato Magistrate and without 
himself examining the complain int dismiss the complaint and order the com 
plainant to be prosecuted under S an Penal Code* 

^fter romp/amt made and issue of ttamnt the Mtgistrate of the District is 
not competent to withdraw the case to his own file to suspend the warrants and 
to dismiss the complaint on the ground that in his executive capacity he had 
preMOusl} made some inquiry into the matter out of which the complaint aro«e 
and that on information so gained^ he was of opinion that the complaint ought 
to be rejected After issue of process the trial ought to go on in due course, 
according to the procedure prescribed b) the Code unless something arises to 
show that the Magstnte wlio had issued the process had from some cause or 
othw, made a wrong exercise of hi« discretion The Magistrate of the district 
ought to ha\e proceeded willi the case from the stage at which he found it and 
hy nit doing so he was held ti haxc committed an error His order was accord 
inglv set aside » 

S 203 requires that if a \fagistrate dismisses a complaint ho "shall briefly 
record his reasons for so doing * Such an order would not be a judgment within 
the terms of S \MiefO a Magistrate had omitted to record his reasons for 

such an order it has been held that "the order was altogether bad nnd without 
junsd cfion " an 1 a further inquiry wa» ordered* S 537 which seems to cover 
'Itch a matter was not referred to 

In revision proceedings before the II gh Court based on the ground that 
the District Magistrate had tmpmperlv hampered a complaint to his owaa Court 
•he High Court instead of restonng the ease to the file of the ongfnal Court 
quashed the proceedings on the groiindN that there was little reason to suppose 
•hat the ofTence complained of would be si bstantiated and that the dispute was 
emmenth one for determination by the Civil Courts "The pracbee of taking 
to the Criminal Courts for llie purpose of a prehminarv skirmish, disputed 
claims involving questions of right and title about which the parties may Intel 
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ligibly and with perfect good faith take opposing views is in our op' 
nion much to be deprecnted ^ ” 

A Magistrate has no jurisdiction to dismiss a complaint under S 203 without 
complying with the requirements of the law laid down in Ss 20a and 202* 
Gro«s delay in filing a complaint and the Magistrate’s opinion that the charges 
seemed to be made for ulterior and imprt^er motives are considerations not 
relevant to the question as to whether there are sufficirnt grounds for proceeding 
an order of dismissal for these reasons is irregular and liable to be set aside 
A Presidency Magistrate may dismiss a complaint under S 203 without 
examining the complainant * 

A aerification on oath of a complaint before a Magistrate is sufficient coin 
pliance vilh the proxisions of S 200 to enable the complaint to be dismissscd un er 
S 203 * . 

A complaint cannot bp dismissed without compliance with the requirenaent i 
S 200 as to the e-^amination of the complainant • 

It is not necessary for the setting aside of an order of dismissal under S '’03 
where the accused has never been called upon to appear that notice to show cause 
should be given to him * , j 

Where a Sessions Judge ordered further inquiry under S 436 nod fowarnw 
the case and order to the District Magistrate “ for information and comphance 
and the latter ordered a judicial inquiry to be held by Mr K , a first*class Mag** 
trate Mr K had jurisdiction to try thi. case himself after holding an inqt*'ty an 
finding a priwio facie ca«e to be made out • 

Police repoit that the Information to the Police Is not true 

The course to be taken by a Magistrate on receipt of such a report is not 

specially set out in this Code This Chapter which relates to complaint'^ t® 
Magistr..te does not relate to such a matter, the definition of 

plaint specially declares that it does not include the report * 

police^fT ccr [S 4 (h)] A Magistrate duly empowered on that . 

under b iqo can take cognuance of an ofience on such report “ ^ . 

he does not think proper to do so and the accused has been admitted to ^ 
the imestigatmg police-officer (Ss i6q and 497) an order from a Magistrate 
charging him from hail is necessary On a report made by a police-offi^r 
the complaint made to him is false a Magistrate cannot properly direct j 

plainant to be prosecuted under S 211 Penal Code, for making a false coinp'®* . 
He should rather hold his hand so as to give the complainant an opportunity 0 
appearing before him for the purpose of having his complaint heard To ac 
summanfv on a policoreport would be to attach too much weight to d to 
prejudice of the complainant It is the duty of the police-officer to collect 
but it IS the function of a Magistrate alone to decide upon the sufficiency 0* * 
eiidence when so collected • (See note to S *95) Where on a police report a * 
an investigation held on information gven of an olTence committed that 
false, the District Magistrate directed an inquiry to be held by a Subordinate Magiv^ 
trate who confirmed thnt report the D strict Magistrate was not compf'**” 
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to act under S 476, so as to moke a complaint of the making a false accusation, 
because the matter had not been brought to his notice m the course of judicial pro- 
ceedings (If he had himself heW the inquiry, it nould hate been otherivjse) * 
This Chapter contains the procedure in regard to proceedings on complaint to 
a Magistrate, after process has been issued, the tnal will proceed under summary 
procedure, or as a summons-case, or as a warrant case, or, if it is a Sessions case, 
under Chapter Will 

If a case has been transferred, under S ig» to a Subordinate Magistrate, 
after examination of tlu Lonaphmant he is not bound to ro examine the complain- 
ant before issue of process under S 204 [S Joo, Proa (c)] He can proceed on 
the examination already recorded 


CHAPTER XVir 

Or THE CoMMrkcrxiikT or Proceedings 
urroRc ^Macistrates 

204 (J) li, in the upiiiioii ol a Magi'^trate taking cogniz* 

, , . ance of an offence, there is sufficient ground 

issue of process ■ , , , V 

lot piocccding, . 111(1 the case appeals to be one 
in TrhioK, gccording to tlic fouith coluinn of the second schedule, 
a summons sliotild issue in tiic fif<?t iii«.l.ancc, he <?halJ issue his 
summons for the attendance ol the nccu'.ed If the case appeals 
to be one in nhicli, accoiding to tint column a nanant should 
issue in the first instance, he mnj ti^.c a u.tu mt, or, if he thinks 
fit, a summons loi causing the .iccuscd to be biought oi to appear 
at a certain time bofoic such Magistrate or (if he has not juris- 
diction himself) some othoi Magistiate liaving jurisdiction 

(2) Nothing in tins section slull bo deemed to affect the 
piovisions of section 90 

(3) Wiicn 1)} anj law foi the time being m force an} pro- 
cess-fees Ol otlici fees aie p.ijabic, no process shall be issued until 
the fees are paid, and, if such fees aie not paid witlim a reason- 
<il)lc time, the ^lagistiatc nnj disnuss the complaint 

If 1 case Ills been transfirml under S ly*, to n Subordinate Magistrate, 
after examimtion of llic cnmplainint, Ik i» not bound to re-examine the com 
plainant before issue of pro«.css under S 204 [S 304, Pro\ (c)] He can proceed 
on Ibc examination nlrcad) recorded 

It is a \cr) common fiutt amongst Mngistmtes to issue process against only 
some of the persons accused on ijic examination of i complainant, although there 
IS no reason on sucJi cxamimlion for distinguishing between them TJiere can be 
no justificition of such •» pnclicc, md it is objectionable from ever^ point of xiew* 
tt occasiomll} happens tint after comiction of those first proc ee ded against, 
proceedings arc taken ngunst others Tlie witnesses are thus required to attend 
more than once, and the time of the Court wasted, on the other hand if, after 


‘ Haibut Khm i Emp . 10 CaJ W N 30 
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ligibly and with perfect good faith take opposing views is in our opi 
nion much to be deprecated ^ ’ 

A Magistrate has no jurisdiction to dismiss a complaint under S 203 without 
complying with the requirements of the law laid down in Ss 200 and 202* 
Gross delay in filing a complaint and the Magistrate’s opinion that the charges 
seemed to be made for ulterior and improper motives are considerations not 
relevant to the question as to whether there are sufficient grounds for proceeding 
an order of dismissal for these reasons is irregular and liable to be set aside 
A Presidency Magistrate may dismiss a complaint under S 203 without 
examining the complainant * 

\ verification on oath of a complaint before a Magistrate is sufficient coin 
pliance with the provisions of S 200 to enable the complaint to be dismisssed un er 
S 203 * . 

A complaint cannot be dismissed without compliance with the requirement i 
S 200 as to the examination of the complainant * 

It is not necessary for the setting aside of an order of dismissal under S 203 
where the accused has never been called upon to appear that notice to show cause 
should be given to him ^ . . 

Where a Sessions Judge ordered further inquiry under S 436 and forwaroeu 
the case and order to the Histnct Magistrate “ for information and 
and the latter ordered a judicial inquiry to be held by Mr K a first class , 
trate Mr K had jurisdiction to try the case himself after holding an inquiry * 
finding a /irinia fane case to be made out • 

Police report that the Inlormatlon to the Police is not true 
The course to be taken by a Magistrate on receipt of such a report ^ 
specially set out in this Code This Chapter which relates to complah’”^ 
Magistrate does not relate to such a matter, the definition of co 

plaint ’* specially declares that it does not include the report 
police^fTcer fS 4(h)l A Magistrate duly empowered on that " jj 

under b tqo (b) can take cognizance of on offence on such report bu 
he does not think proper to do so and the accused has been admitted to 
the investigating police-officer (Ss i6q and 407) an order from a .{,3i 

charging him from bail is necessary On a report made by a 
the complaint made to him is false a Magistrate cannot properly direct the 
plainanl to be prosecuted under S 211 Penal Code, for making a false compa 
He should rather hold his hand so as to give the complainant an opportumty^^^ 
appearing before him for the purpose of having his complaint heard To 
summarily on a police-report would be to attach too much weight to d ^ 
prejudice of the complainant It is the duty ©f the police-officer to rollect 
but it IS the function of a Magistrate alone to decide upon the sufficiency ot 
evidence when so collected • {See note to S 105) Where on a police report 
an investigation held on information given of an offence committed that it 
false the District Magistrate directed an inquiry to be held by a Subordinate a aS ^ 
trajc who confirmed that report the District Magistrate was not romp^ 
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to act under S 476, <0 ns to make i compliinl of the making n false accusation, 
because the matter hid not been brought to his notice in the course of judicial pro- 
ceedings (If he had himself held the inquiry, it would ha%e been otherwise)* 

This Chapter contains the procedure m regard to proceedings on complaint to 
a Mngistmte, after process has been issued, the trial will proceed under summary 
procedure, or as n summone-ense or ns t wimnt-cnse, or, if it is n Sessions case, 
under Chapter Will 

If a ense Ins been tnn>ferrtd under S 19' to n Subordinate Magistrate, 
after examination of the complninant he is not bound to rc-examme the complain- 
ant before issue of process under S ■•o^ [b 200, Pro\ (c)] He can proceed on 
the examination atreadv recorded 


CHVPTER XMI 

Or THE CoMMrNccxirxT or Proceedings 
orroRP Magistrxtfs 

204 (2) If, in tlic opinion ol a Wagi<?tiate taking cogniz- 

issue of rest offciice, tlicic IS Sufficient ground 

s proee s piocecdiiig, aiul tlic cabc appeals to be one 

in TTliicK, Sccording to the fouith column of tlic bccond schedule, 
a summons should issue in the instance, he shall issue his 
summons for the attendance of the accused If the case appears 
to be one in vhich, according to that column a \\niTant should 
issue in tli 0 fust instance, he ma\ use a xtairant, or, il ho thinks 
fit, a summons for causing the accused to be brought or to appear 
at a certain time bcfoic swell Magistiatc or (if he has not juris- 
diction himself) some othci Magistrate having jurisdiction. 

(2) Nothing m this section shall be deemed to affect the 
pioMsioiis of section 90 

(3) When b) anj Iiw lor the time being in force any pro- 
cess fees or othci fees arc pajabic, no fHoecss shall be issued until 
the fees are paid, and, if such fees aic not paid within a reason- 
<d)Ic time, the Magistrate niay dismiss the complaint. 

If a caic lias been Iransfinrd, under S 19’, to a Subordinate Magistrate, 
liter examination of the eomplaimnt, be is not bound to rc-examine the com- 
plainant before issue of process under S 204 fS 204, Prov (e)] He can proceed 
on Ihe examination already recorded 

It IS a \crj common f lult amongst Miglstritcs to usue process against only 
some of the persons .iccuscd on the cxnmimtion of a eomplaimnt, although there 
IS no reason on such examination for distinguishing between them There caq he 
no justification of such a pnctice, nnd it is objectionable from exery point of xJew* 
I occasionally happens that, nftcr conxiction of those first procieded'^against, 
proceedings are taken against others The witnesses are thus required io attend 
more tha n once, and the time of the Court is wasted, on the other hand if, after 

\ U**)’*'* IChan V Emp . 10 Cal W I. 30 

uishen Doyal Rai v Chedi lOian, 4 CaJ W N . 360 
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ihe coMction of some of the accused, proceedings are dropped, the guilty may 
escape If the Magistrate nas reason to believe that the matter complained oj 
lias been exaggerated, he is bound to show tins from a careful examination o 
the complainant , 

The process to be issued for the attendance of the accused should be regulat 
by the entry in Sch 11, col I\, in regard to the offence complained of, but a dis 
cretion is here given to the Magistrate to issue a summons, instead of a warran 
of arrest in the first instance S go declares that a Magistrate may issue a 
warrant of arrest instead of t summons, for reasons to be recorded m wnting 
(i) if, either before the issue of summons, or after issue of the same, but before 
the day fixed for his appearance, the Magistrate sees reason to believe that I e 
accused has absconded, or will not obey the summons, or, (2) if, on proof 0 
service of summons in time for the appearance of the accused m 
therewith the accused fails to appear and no reasonable excuse is offered 0 
such failure 

A process is ordinarily for attendance before the Jlagistrate issuing d 
Provision is made for attendance before another Magistrate having junsdiction 
in the case of a Magistrate issuing the process who has no junsdiction 
judicial proceedings This might be on complaint against an European 
subject before a Magistrate not competent to hold proceedings against suen 
person (See S agA) 

No process can issue unless the necessary fees liave been paid, and if. 
an order for the issue of process, such fees arc not paid within a reasonabi 
time, the Magistrate may dismiss the complaint j 

If the complainant does not take out process against all the persons accuteo 
any one of them may appear voluntarily and insist either that the complain' 
agatnst him shall be proceeded with or dismissed ‘ ^ 

The scales of fees for processes io compel the attendance of persons awus« 
In non cognizable cases are prescribed under the Court Fees Act (VII of fo?®/ 
S 20, cl n, under which the High Courts have power to make rules 

It may be observed that some of the rules issued apply to processes 
cognizable cases The Court Fees Act (VII of 1870) S 20, cl 11 however 
gives power to prescribe such fees only in non cognuable cases . , 

The High Court Sessions Judge or District Magistrile m i> order wrtn 
inquiry to be made into any complaint which has been dismissed under S * ’ 
(3) for non payment of court fees (S 436) . „ 

S 31 of the Court Ices Act MI of 1870 which made it obligatory on Jn 
Court convicting an accused person of a non-cognizable offence to order m 
accused, in addition to any sentence passed to pay to the complainant a ; 
court fees vvhich may have been paid by bim was very commonly ignored on 
the provision has now been repealed by S 163 of the amending Act No 
of 1923 S 153 of that Act has however introduced a new section • 

the Code which leaves it m the discretion of the Court to dirict the j 

by the accused of such fees Hus new section also enablis the Court to . 
simple imprisonment for a period not exceeding thirty days in default of pay"’'.'’ 
of the fees S 547 1 ys down that nny money (other than a fine) pay^Ic 
virtue of an order made under this Cod , the method of recovery of t, 

not expressly provided for shall be recoverable as if it wen a fnc, as ta whic 
sec Chapter WMII 

205 ^ (2) ‘Whenever T Mngi'str'ite I'^sues n summons, 

dis. j 

pen»e with personal tllC pcrsoinl ittcndaiice of the vaccu^co. ” 
attendance of aecused pp^Tiit him to tiiptar hv Ills plentlcr 
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(2) But the ^lagistiate inquiring into or trying the case may, 
in hi<? discietion, at an^ stage of the proceedings, direct the 
pcisonal attendance of the accused, and if necessary, enforce such 
attendance in mannei hereinbefore proMded 

It i!> not onl} m summons cases that a Magistrate may dispense with the 
personal attendance of the ^ccused and permit him to appear by his pleader, 

but in all cases in which he may issue a summons and S 204 gives him a 

d scretion to issue *» summons even in a warrant case * 

a\here t Magistrate allowed an accused person who had been arrested for 
an offence under 8400! the Penal Code to appear by pleader, the subsequent 
conviction of the accused was set aside* The report of this case does not 
show that a summons had not been issued in the first instance but presumably 
such was. the case 

The latter part of S 20^ which enables a Magistrate to direct the personal 
attendance of the accused in an inquiry or tnal seems also to show that a 
per onal attendance is not indispensable even in an inquiry or trial if summons 
was issued in the first instance 

In the case of purdah women n Magistrate should dispense with personal 

attendance until he has before him some legal and satisfactory evidence indicat. 

ing that some or all of them have committed a breach of the criminal law It 
would then be time to require them to appear* 

The privilege of purdah ladies to be exempt from personal attendance has been 
well consdered by Stbmciit J where the ladies were required to attend as 
witnesses and the same principle is applicable m cases m which they are accused 
in petty cases and especially m any case before the charge 1$ prtma faeie esta 
blished *<-See note to S 503 

S 353 lass down that all evidence taken under Chapters Will (inquiring 
into cases triable by the High Court or Court of Session) X\ (Summons cases) 
\XI (Warrant cases) WII (Summary trials) and \XII1 (trials before High 
Courts and Courts of Session) shall be taken in the presence of the accused or, 
when h s personal attendance is dispensed with in the presence of his pleader 
So It has been held that the High Court has power under S 353 to dispense 
with the attendance of the accused during the Sessions trial * the Calcutta 
High Court directed parda itashtn lad es to appear bj pleader both in the Magis 
trate’s and Sessions’ Courts subject to their having to appear in Court to hear 
sentence in case of convict on * and the Madras High Court has held that a 
Sessions Judge has power to d spense with the personal attendance of an ac- 
cused (luring the Sessions trial • 

‘Pleader” u«ed with reference to any proceeding In any Court means a 
pleader or a mukhtar authorized under any law for the time being in force to 
practise m «uch Court, and locludes (i) an advocate a vakil and an attorney 
of a H gh Court so authorised and (a) any other person appointed with per 
mission of the Court to act in such proceeding — S 4(r) 

If personal attendance be d spensed with the accused should be represented 
by an agent who should be provided with a mukhtarnamah bearing a stamp of 
e ght annas and in such case a recognizance bond if deemed necessary should 
also be taken from him and not from the agent, the accused being bound under 
the terms of the recognizance to appear either m person or by agent and If the 
agent has neglected to appear when the case is called on the recognizance bond 


* Basumoti Adhikanni i Dudram Kalita I I- It 
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the coviction of some of the accused, proceedings are dropped, the guilty may 
escape If the Magistrate nas reason to believe that the matter complained o 
has been exaggerated, he is bound to show this from a careful examination o 
the complainant ■ 

The process to be issued for the attendance of the accused should be reguia 
by the entry in Sch II, co! IV, in regard to the offence complained of, but a ^ 
cretion is here given to the Magistrate to issue a summons instead of a warra 
of attest in the first instance S 90 declares that a Magistrate may issne 
warrant of arrest instead of a summons, for reasons to be recorded m wn mg 
(i) if, either before the issue of summons or after issue of the same, but eo 
the day fixed for his appearance, the Magistrate sees reason to believe tlia 
accused has absconded or will not obey the summons, or, (2) if, on proo 
service of summons in time for the appearance of the accused m ^ j, 

therewith the accused fails to appear and no reasonable excuse is onere 
such failure ^ 

A process is ordinarily for attendance befoic the Magistrate issuing ' 
Provision is made for attendance before another Magistrate having * U 

in the case of a Magistrate issuing the process who has no jurisdiction to 
judiaal proceedings This might be on complaint ogainst an European n 
subject before a Magistrate not competent to hold proceedings against s 
person (See S 29A) , 

No process can issue unless the necessary fees have been paid, and » 
an order for the issue of process such fees are not paid within a reasonao 
time, the Magistrate may dismiss the complaint 

If the complainant does not take out process against all the persons 
any one of them may appear voluntarily and insist either that the compiai 
against him shall be proceeded with or dismissed * 

The scales of fees for processes to compel the attendance of persons v 
!n non-cogmzable cases are prescribed under the Court Tees Act (VII or J 7 / 
S 20, cl 11 under which the High Courts have power to make rules 
It may be observed that some of the rules issued apply to 
cognizable cases The Court Fees Act (VII of 1870) S ■'o cl « 
gives power to prescribe such fees only in non cognizable case* , 

The High Court, Sessions Judge or District Magistrate may order tu 
inquiry to be made into any complaint which has been dismissed under a 
(3) for non payment of court fees (S 436) 

S 31 of the Court Ices Act VU of 1S70 which mude it obligatory on 
Court convicting an accused person of a non cognizable offence to any 

accused, in addition to any sentence passed to pny to the complainant 
court fees which may have been paid by him was very commonly yjjl 

the provision has now been repealed by S 163 of the amending Act ^ nto 

of 1923 S 153 of that Act Ins however introduced a new section 54 ®” 

the Code which leaves it m the discretion of the Court to direct the 
by the accused of such fees This new section also enables the Court to ® 
simple imprisonment for a period not exceeding thirty days in default of j,. 
of the fees S 547 lays down that any money (other than a fine) P®^^ u 

virtue of an order made under this Code, the method of recovery of wni n 

not expressly provided for, shall be recoverable as if it were a fine, ns to ^ 
sec Chapter \\VII 1 


( 1 ) AVlicnctcr *1 Magistrate issues a suininon*? 


Magistrate may dis 
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pens* with personal tllC ptrsoinl ittonds 
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;tondsnco of the ficcnscd, 
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(2) But the ^lagistiate inquiring into or trying the case may, 
m his discietion, at an> stage of the proceedings, direct the 
personal attendance of the accused, and if necessary, enforce sucli 
attendance in niannei hereinbefore proMded 

It IS not only in summons cases that a Magistrate may dispense with the 
personal altendnnce of the Accused and permit him to appear by his pleader, 

but in all cases in which he may issue i summons and S •’04 gives him a 

discretion to issue a summons e\en m a warrant case ^ 

Where a Magistrate allowed an accused person who had been arrested for 
an offence under S 4-0 of the Penal Code to appear by pleader, the subsequent 

conviction of the accused was set aside* The report of this case does not 

show that a summons had not been issued in the f rst instance but presumably 
such was the case 

The latter part of S 20^ which enables a Magistrate to direct the personal 
attendance of the accused in an inquiry or trial seems also to show that a 
per>^ml attendance is not indispensable even m an inquiry or trial, if summons 
was issued in the first instance 

In the case of purdah women a Magistrate should d spensc with personal 
attendance until he has before him some legal and satisfactory evidence indicat 
mg that some or all of them have committed a breach of the criminal law It 
would then be time to require them to appear* 

The privilege of purdah lades to be exempt from personal attendance has been 
well considered by Strmckt J where the ladies were required to attend as 
witnesses and the same principle is applicable in cases in which they are accused 
m petty cases and especially in any case before the charge is frtma faete esta 
bhshed — See note to S 503 

S 353 lavs down that all evidence taken under Chapters XVllI (inquiring 
into cases triable bj the High Court or Court of Session) XX (Summons cases) 
\XI (Warrant cases) \XII (Summary tnals) and XXIll (trials before High 
Courts and Courts of Ses$ on) shall be taken in the presence of the accused or, 
when h s personal attendance is dispensed with in the presence of his pleader 
So It has been held that the High Court has power under S 353 to dispense 
With the attendance of the accused during the Sessions trial * the Calcutta 
High Court directed parda nashtn lad cs to appear b> pleader both in the Magis 
tnte’s and Sess ons’ Courts subject to their having to appear in Court to hear 
sentence in case of conviction * and the Madras High Court has held that a 
Sessions Judge has power to dispense with the personal attendance of an ac» 
iitsed during the Sessions trial* 

“Pleader” used with reference to any proceeding in any Court means a 
pleader or a nnikhtar authorized under any law for the time being in force to 
practise in such Court and includes (1) an advocate a vakil and an attorney 
of a High Court so authorised and (2) any other person appointed with per 
miss on of the Court to act m such proceeding — S 4(r) 

If personal attendance be dispensed with the accused should be represented 
by an agent who should be provided with a mukhtamamah beanng a stamp of 
eight annas and in such case a recognizance bond if deemed necessary should 
also be taken from him and not from the agent the accused being bound under 
the terms of the recognizance to appear either in person or by agent and If the 
agent has neglected to appear when the case is called on the recognizance bond 
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ought to he held forfeited, and the accused mnde liable for tne pajment of 
penalty The Magistrate has ho\\e\er no aiilhonly to secure the attenaan 
of the agent bj a bond ^ j ►», ,1 

Where the personal attendance of the accused has been dispensed with an 
the sentence is one of fine onlj or he is accpiitted, judgment maj be pronounc 
in the presence of his pleader S 366(2) But before such a person 
con\icted and fined it will probably be necessary to obtain attendance m or e 
to obtain a proper plea to the offence charged 


CHAPTER XYHT 


Of T^QUIR\ INTO Casts TniADLr ry thp Court 
or Session or Hioh Court 

S 307 declares in what cases the procedure prescribed 10 this Chapter shall 
be followed ^ ^ 

An inquiry under this Chapter is a judicial proceeding preliminary > 
commitment to the Court of Session or High Court 

If the Afagistrate finds that there arc sufficient grounds for committing 
accused person for trial a charge ts drawn (S sio) and the case » 

for trial to the Court of Session or High Court as the case may be (S 3 ^ 
If ifj his opinion there are no such grounds the Magistrate will either 
the accused or if he finds that the offence grimn /oc»f established i* one w 
should be tried b) a ^taglstrate the course of the proceedings 15 changed an 
tnaf IS held (S aoq) - 

Offences triable bj a Court of Session arc set out in Sch IL col 8 » 
of these are exclusiielj triable by a Court of Session, others ,7*® 

Magistrate Whether a Magistrate in this latter class of cases e*., 

to the Court of Session or hold the trial himself would depend upon the chara 
of the offence whether it is aggrasated b\ the circumstances under wbc 
was committed or by the bad character imputed to the accused or ^ 
fact that such offences are prevalent, and cal! for a more se\erc punishment 
the Magistrate can impose In a case of theft, the amount of property S‘ 0 ' 
a Very proper point for consideration in determining this question 
A commitment would be made to a High Court ordinanly bj a 
Magistrate for an offence for which a commitment would be made to a C 
of Session b) a Magistrate outside a presidency town 1. mIs 

The special provisions of the Code which required European British 
to be committed in certain ra«es to the High Court ha\c disappeared 
Chapter \\\ 11 I That Chapter deals with particular classes of cases In 
both European and Indian Bnlish subjects ai¥ concerned (S 413) rind w 
a decision has been armed at m a warrant-case that the prc'isions of 
Chapter should be applicable the Magistrate (unless he discharges the 
under '? 200 or S 253) is bound to commit for trial to the Court of 
whether the case is raclusisely triable b) that Court or not (S 44 ^ . 

Sessions Judge has now full powers of sentence m regard to European Rri 1 
subjects, sale that he has not the power to sentence to whpplng find that 
can sentence to penal servitude and not to transportation (S 34A) , 

Facept as otherwise capressly provided ba the Code or b> nny fsw for t 
time being tn force no Court of Session shall take cognizance of any 0^ 
as a Court of original jurisdiction unless the ncrtised has been commltt™ ' 
It by n Mag «lrate dulj empowered on that brhalf (S 103! Tfic High Cou 
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may take cognizance of any offence upon a commitment made to it, and also upon 
information exhibited bj the Ad\<x:nte General with the sanction of the Go\emor- 
General in Council or the I ocal Go\ mment (S 104 (2) ) 

206 ( 1 ) An\ Prosidt'iic} jra^istrato, Bistiict Magis- 

Power to commit Into Sul) tliMsioml Magistiitc or Magis- 
Into of flip fiist class, or any Magis 
trate [not being a Afagistnlo of tlic third chss] empowered 
in tins behalf In the Local Go\ernment, commit anj person 
for trial to the Court of ^e^sion oi Higli Court for anj offence 
triable In such Comt 

(2) But, sa^e as liercin otbeinise provided, no person tri- 
able b} the Court of Session shall he committed foi tiial to the 
High Court. 

This section was formerK subject to ihe provisions of S 443 which laid 
down that in an inquiry into or tnal of am charge against an European British 
subject the Magistrate himself must bo a Justice of the Peace, and (unless he 
was a District ^Iagl8t^ate or a Pres denc) Magistrati) a ^^aglstrate of the first 
class and an European British subject Section 443 has now disappeared along 
with many other provisions for a special procedure in the case of European 
British subjects Sec notes to Chapters \\\in and \1 IV A of this Code, 
and Act No \II of 1^23 The section has been further amended by Act No 
Win of igs3 S 57, 'lagistratcs of the jhird class can no longer be empower 
ed to commit for trial os heretofore Magistrates of the first class have the 
power siio vtgore Magistrates of the second class must be specially empowered 
b) the Local Government 

A commitment to the Court of Session can be made by a CMI or Revenue 
Court for an offence referred to in S and committed before itself or brought 
to Its notice m the course of a judicial proceeding provided however that such 
offence is triable exchisiveh bj the High Court or Court of Session or one 
which in Its opinion should be tried bj «uch Court (S 478) 

An inquisition made by a Coroner has the effect of a valid commitment to 
the High Court in its original criminal jurisdiction when the High Court has 
accepted such commitment ‘ 

Subsection 2 

See note at the head of this Chapter as to cases which may be committed 
to the High Court Proceedings can be talen before a High Court otherwise 
than on a commitment, on an information laid before it by the Advocate General 
With the sanction of the Governor General in Council or the local Govern 
ment (S 194 (2) ) 

Magistrates exercising jurisdiction in the city of Rangoon when commit 
ting prisoners for trial shall commit them to the High Court® 

For the purpose of the Inal in Rangoon of anv person under the provisions 
of Chapter ’'CWIII references lo the Sessions Judge shall be construed as 
references to Ihe High Court at Rangoon (S 44R) 

Object Of an Inquiry before commitment 

The obieet of the law, in providing th mqiiirv shall be held by a 

^^aglstrate before the accused goes a t the Court of Session, is to 

prevent the commitment a by n su xirt of eases in which there 
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IS no reasonable ground for comictiop This proMSJon of the las\ is calculated 
on the one hand, to sa\e the subje*^ irom the prolonged an^ietj of undei^oing 
trials for offences not brought hoire to them nnd» on the other hand, to saw 
the time of the Court of Session *n>m being ixasted o\er cases in which the 
charge is obiiousl} not supported b BiKh evidence as would justify a conviction 
The power so given to (Mag stratesi extends to the weighing of evidence ^nu ^ 
expression sufficient grounds for ccmmtting” (S "'lo post) must be understood 
in a wide sense This discrettonaty power should be exercised with due cau 
tion there is nothing in the law which prohibits the discharge of the accus 
even though the evidence against him "onsists of witnesses who state therosev'cs 
to be eyewitnesses but whom tb^ Magistrate entirely discredits* Where te 
evidence is doubtful it is not for the Magistrate to give the accused the beneW 
of the doubt The weighing of the evidence of vvitnesses in regard to 
babilities or apparent d screpancies is oroperlj the function of the Court 
jurisdiction to hold the trial Tlie Magistrate should commit leaving it to the 
Court of Session to determine Us alue * 

The jurisd ction of a Court of ^e*s on is restricted to cases committed tor 
trial b) it presumahiv to secure in tV case of a person charged with a gtav« 
offence a preliminary inquirv which would afford him the opportunity of 
acquainted with the circumstances r the offence a'cnbed to h m and so enaot 
him to make his defence * 

Commitment made by a Idfagtstrate not duly empowered 
A commitment once made by a competent Magistrate cm be quashed by the 
High Court only md only on a ooint of lawr (S 215) If a commitment if 
mtde b\ a ^rag strate not duly empow»red in that belialf and during the mqu ^ 
md before the order of commitmer* ibjection was made to the jiirisdicton 01 
such Afaj, strafe the Court of Session rmist quash the commitment and d ^ 
fresh inquiry to bo made bv a competent Magistrate If the commitment n 
been made without objection then lf-» Scssons Court may after perusal of 1^ 
proceedings accept the commitmcnc f it considers that tfie accused has nw 
^en injured therebv otherwise it snould quash the commitment and dirert 
fresh inquiry bv a competent hfagisirate (S Sia) j 

No procreding sentence or orde- jf anv Criminal Court shall be set 
merely on the ground that the inquirv tnal or other proceeding m the ^ur' 
of whch 't was arrived at or pas«ed took place in a wrong sessions divis'O 
district subd vision or other local area unless it appears that such error b’’* 
in tact Ofcasoned a fadurp of jH«iir». fS ijyi) Tins would not therefore necfs 
sarih make a commitment bad in law ^ as to require the U gh Court to qu'’*'" 
It (S -15) a 


207 The foIlowinR iiro~t.(hire slnll lie ^^opfP(l m inn'iirii'' 

Procedure In In Iioforc jVfokistrttcs xvliojo the 
qutrles preparatory to 0\clu‘?nol q Coiljt of Sc'^'iion Of 

commtrnnt Court Op m the opinion of the ^r*’?^** 

Mato ought to ho tried V Midi Court 


See note at the head of ih s -1 apter for an explanation of the offend 
regarding which inquiries under lhi« procedure shall be held , 

"Ought to le fried by such C t.rt * Th s means a rase In whch ‘ 
senfejico whch the Magistrate is competent to pass is in«ufTctent though i 
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offence nia) be triable b> him (Sch * col 8) ITius, defamation (S 500, 
Penal Code) is an oflenre triable b} iho ‘ oart of Session or a Jlagistrate of the 
first class ^nd punishable with simple imp'-isoitment for two years or fine or 
both. The extrime sentence of »mpri»or icnt 4s tvilhin tlie powers of a Magis- 
trate of the first cla««, but he can stnt-»in to fine onI> to an amount not ex- 
ceeding one thousand rupees (b y’), wntfas there la no limit to a sentence 
ot fine by the Court of Session If therei re, m his opinion, sentence of fine 
beyond his power' should be passed the case ought to bt, tried by the Court 
of Session, and he should liold an inquiry under Chapter Will and commit 
But whereas the offence of ^oluntirily <■ usin^ hurt {S 333 Penal Code) is 
tnabfc b} him and ht tan pa s the trlittne 'tnttnee, he is not competent to 
comnut, and although death mnj ha\i bto** tnused bj the hurt, if he commits 
only on a charge of hurt, ihtn. is nothing to ju«lify the commitment or to show 
that, m his opinion the cast ought to o md by the Court of Session Such 
-a commitment has been set iside, the Magistrate being directed to proceed 
according to law ‘ Sec aUo S 347 post 

208. ( 1 ) The ilagistratt when the accused appears 

Taking of evidence 01 lb hiQught bcfoic him, proceed to hear the 
produced complaiuaut (il dtij), and take m manner 

hereinafter provided aU j>uch t ijcucc as luaj be produced in 
support of the piobccution oi on boh ill of the accused, or as may 
1 1 called for bJ tlic JIagistiatc 

(2) The accused shall bt at libcity to uoss'e\amme the 
witnes'ses for the piosecution, and m such case the prosecutor 
mi\ re-examine them 

(3) If the complainant oi ofhcci conducting the piosecution, 

Process for pro- accuscd, applies to the Magistrate to 

duction of further jssue pioccss to 'ompel the attendance of any 
NNitucss 01 the production of any document or 
thing the Magistiate bliall issue ^llch piocess unless, for reasons 
to be recoided, he deems it uniiccessaij to do so 

(i) Nothing in this section shall be deemed to lequiie a 
I’ltsidcnc} Magistrate to iccord Lis itasons 

This section provides for the commencement of an inquiry A Magistrate 
IS lompctent lo postpone the commeoi rip®!.* of an inquiry, j/, from the absence 
of a witness or any other rtasomblc pause it becomes necessary or advisable to 
do so, by an order in writing silting h reasons therefor, on such lerms as he 
may think fit, and for such time as he may coristder reasonable, provided that 
the accused person is not rimmdcd to lusiody for a term exceeding fifteen days 
at a time (S 344) 

An inquiry before i MigistriU in \hith certain persons are accused of an 
offence usually proceeds upon a police npoit under S 170 made after an investi- 
gation, when those against whom the i-ivestigiting police-officer considers that 
there is sufficient evidence or reasonable gi and for proceeding are placed before 
a Magistrate The inquiry then commer cs is set out m S 208 But the 
evidence then taken miy show that oUers who have not been ‘sent in by the 
police have committed or b cn in some wa, connected with Ihe comimssion of, 
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IS no reasonable ground for comiction This proMSion of the law is calculated, 
on the one hand, to sa\e the subjcTs »rom the prolonged anxiety of undergoing 
trials for offences not brought home to them, and on the other hand, ^ 7 * 

the time of the Court of Session *rom being wasted over cases in which the 

charge is obimusly not supported b sir'h evidence as would justify a conviction 
The power so given to (Magistrates^ extends to the weighing of evidence 
expression sufficient grounds for ccTiintting” (S 210 post) must be understooo 
in a wide sense This discretional/ power should be exercised with due cau 
tion there is nothing in the law which prohibits the discharge of the accus 
even though the evidence against him -onsists of witnesses who state 
to be eye witnesses but whom th* Magistrate entirely discredits ^ Where tn 
evidence is doubtful it is not for th* Magistrate to give the accused the bene 
of the doubt The weighing of the evidence of witnesses in regard to 

babilities or apparent discrepancies is oroperly the function of the Court * 

jurisdiction to hold the trial Tlie Magistrile should commit leaving it W 
Court of Session to determine its /alue * a ( r 

The jurisdiction of a Court of V'sion is restricted to cases committed 0 
trial by it presumably to secure in lb» case of a person charged with a 
offence a preliminary inquiry which would afford him the opportunity of bei g 
acquainted with the circumstances c the offence ascribed to him and so enn 
him to make his defence * 


Commitment made by a Magistrate not duly empowered 
A commitment once made by a competent Magistrate can be quashed ^ 
High Court only and only on a oomt of law (S 215) If a commitment 1 
made by a Magistrate not duly empowered in that behalf and during the 
and before the order of commitmcr» tbjection was made to the jurisdiction 0 
such Magistrate the Court of Session must quash the commitment, and d'^ 
fresh inquity to bo made by a competent Magistrate If the commitment no 
been made without objection then tfo Sessions Court may after perusal ot « 
proceed ngs accept the commitmonr f it considers that tfie accused na* ^ 
been injured thereby otherwise it should quash the commitment and dir«r 
fresh inquiry b\ a competent Magistrate (S S12) ,df 

No proceeding sentence or orde- jf any Criminal Court shall be set a 
merol) on the ground that the inquiry trial or other proceeding m the cour 
of which It was armed at or passed took place in a wrong sessions 
district subdivisiion or other local area unless it appears that such error 
m i^act occasioned a failure of justic (S S3O Tins would not therefore nerr 
sanl) make a commitment bad in law so as to require the High Court to qua 
It (S 215) 


207 


The follow in" nroct-Htiro slnll he adopted in 

Procedure In In- vhoiO thc CI^C 1'' ^1, 

quirles preparatory to ONcluanol’ )\ t COUI t of Se'?'=!10n OF i*'- 
comm m nt Coiirt or in the opinion of tlie 

'nte oufrht to he tried ’n siicli Court 

nation of the 

fhr 


Sec note at the head of this •■bapfer for an explanan 
regarding which inquiries under lhi« procedure shall be held 
“Ought to le tried by such Curt” This means 
sentejirc which the Magistrate is competent to pass is 


T case In which •- 
insiilTdent though jn 
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ollence niaj be triable bj him (beh ’ col 8) Thus, dcfamatiori (S $oo, 
Penal Code) is an oflence triable bj iht ' uurt of bcssion or a Magistrate ol the 
first class and puni‘hablo with simpk imprisonment for two years or fine or 
both. The extreme “sentence of impnsor unt is within the powers of a Magis- 
trate of the first class, but he can stnt-*ncx lo fine onl) to m amount not ex- 
ceeding one thousand rupees (,S 3 ), wntrn> there is no limit to a sentence 
of fine the Court of Sission If there* re in his opinion, sentence of fine 
bejond his powers <houM b<- pas'td, thi ca-e ought to bt tried by the Court 
of Session, and he should hold an inquiiy under Chapter Will and commit 
But whereas the olTence of xoluntiiily *• using hurt {S 323 Penal Code) is 
triable bj him and ht can pao the txirine sentence he i» not competent to 
comnut, and illhough diath mij hast btr~ ciusod by tht hurt, if he commits 
onlj on a charge of hurt, ihcrt is nulhiig lu justif) the commitment or to show 
that, in his opinion the case ought to o. *md by the Court of Session Such 
a commitment has been set aside the Magistrate being directed to proceed 
according to law * Sec also S 3^7 post 


208. [ 1 ) The ^lagistratc when the accused appears 

Taking of evidence 01 IS biouglit l/cfoic him, procccd to hear the 
produced couiplainaut (il tin}), and take in manner 

hciLinafter pro\idcd all Mich c idtucc db maj be produced in 
suppoit of the piosccutiou oi on huh ill of the accused, oi as may 
) i called for bj the Magistiatc 

(2) The accused shall lx ai libcitj to cxoss-examiue the 
witnesses for the prosecution, uud m such ca'.e the prosecutor 
uij} re-examine them 

(3) If the complainant oi ofiicei conducting the piosecution, 
Process for pro- 0^ dccuseo, applies to the Magistrate to 

duction of further issuc piocess to « ompel the attendance of any 
witness 01 the production of any document or 
thing the Magistrate bhall issue biich piocess unless, for reasons 
to be lecoided, he deems it uniicccssaiy to do so 

(i) Kothing in this section shall be deemed to lequiio a 
Piesidcnc} Magistiate to iccoicl his icasons 


This section provides for the commencement of an inquiry A Magistrate 
IS competent lo postpone the coinn»enceiP“ii'- of an inquiry, if, from the absence 
of a witness or any otfar reasonable cause it becomes necessary or advisable lo 
do so, bj an order in writing stating h reasons therefor, on such terms as he 
maj think fit, and for such lime as he may consider reasonable, provided that 
the accused person is not rcnnnded to cusioUy for a term exceeding) fifteen days 
It a time (b 344) 

An inquirj before i Mngistritc m xhicli certain persons are accused of an 
oficnce usually proceeds upon i police rtpjit under S 170 made after an investi 
gallon, when those agimst whom the j-nestignting police^ifficer considers that 
there is suflicient evidence or re^so^able „irjnd for proceeding are placed before 
a Magistrate The inquiry then comirer cs as set out m S 20S But the 
evidence then liken nny «hon that otler^ who have not been ‘sent in bv th^ 
police have committed or b en in some wa. connected with ihe commission of. 
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jhe oficnce under inquiry, and doubt has betn raised in some reported cases 
how far the Magistrate holding ihe inquiry is competent to proceed against tieo 
without some speci tl order authorising him to do so To restrict his action seems 
to impose a serious impediment in the course of justice, by requiring the ob- 
servance of the form of tal ing ct^nKincc of an offence described m S 190 
This amounts to holding that the taking cognizance of an offence means a!» 
taking cognizance of the offence as then made known in respect of those alleged 
or suspected to haie committed it as rf the recording against others consD 
luted a fresh inquiry or tnal requinng the luthority already granted to be r^ 
ncived Such a view of the law is requtnng more than the Jaw requires for 
judicial proceedings upon a sanction under h 193, which need not name tit 
nccuscd persons 

But It his been also Jicld that the Court which had jurisdiction to deal with 
an offence is competent to att tgainst; all who may appear from the evidence ° 
Jiave committed it and that no other Magistrate can do so unless by an 
under S 538 a case has been transferred to him * 


Conduct oi the prosecution 

No person other than the Adiocite General, Standing Counsel, Govei^ent 
Solicitor Public Prosecutor or other officer generally or specially empowered bf 
the Local Omernnicnt in this^ behnif shall be entitled to conduct the prosecyb>jn 
on an inquiry But the 'iligistnte inquiring into a case may permit the pm**" 
cution to be conducted b> any person other thin in officer of Police below « 
rank to be prescribed b> the Local Government in this behalf (S 495 ) 
private person instructs a pleader to prosecute the Public Prosecutor shall eon 
duct the prosecution and the pleider so instructed shall act therein under w* 
directions iS 493) 


Duty of the prosecutios 


It is the duty of the prosecution to bring before the Court all persons 
alleged or arc known to line 1 now ledge of the ficl* constituting the oncn« 
charged’ If ill persons who prove their connection with the transactions 
necled with the prosecution re not cilled v lUiout sulTcicnt ciuse bemg , 
the Court miy properly dnvv/ in inference idvtrse to the prosecution The 
thing that can relieve the prosecutor from calling such witnesses is a reasonabl 
belief thit if called, they will not ipcil the tnith * The Allihabad ffjgh Coun 
in i lull Bench has No considered this imtter, and Ins held that a Pubi*^ 
Prosecutor should not refuse to cill ind put mto the witness bor for cro^ 
cnmimlion i truthful witness returned in the cifcndir is witness, merely ^ 
cause the evidence of such witness might in some respects be fivounble to tn 
defence If the Pubic Prosecutor is of opinion tint i witness is i false 
or IS likely to give false testimony if jut mto the witness-box he is ^ 
to cill tint witness or tender him for cross-examination In cases m 
pri oner is undefended in i Scsskw^ trnl the presding Judge should . . 
the deposition of my witness ipi>eir ng in the cilendir is i witness for 
Crown iml not evlied on behilf of Ihe Crown or tendered for cross examinat^n 
in order to ascertim whether he should not himself take action under S 
of the Cod of Criminil Proccduir iSSz md exam ne such witness h mse 
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Defence 

E^c^} person accused before i Cnmin'il Court maj of right be defended by 
a pleader (is 340) I or the Sefinition of pleader, see S 4 (r) 

Tbe Complainant (if any) 

If the Magistraa has til tn coj^nuance of an oflcnce on a complaint (S igo 
(a)], the complainant i& ob\iou!.l> iht first person to be examined, so that the 
accused may know the cast for nhich he has been required to attend the Court. 
The prC'ious examinabon of the complainant under S 200, on which process 
was issued, is not cMdence against the accused ns it has not been taken in his 
presence, but it may be used for purposes of cross-examination Unless the 
offence is compoundable (S 345) a comphinant has no control over the pro- 
ccedings and is regarded only as a witness If (he Offence is compoundabre and 
It IS compounded by one who is himself, or with the permission of the Court, 
competent to compound it the compounding has the effect of an acquittal 
(S 345) (6) No offence triable excluswcly by a Court of Session is compound 
able Offences tnablc by a Court of Session and also by a Magistrate which are 
compoundable without special permission of (he Court are only offences under 
S 497 (adultery) and Ss 500, 301 and 502 (defamation) 

There are howe^c^, other offences compoundable only with Ihe permission 
of the Court, e g , offences under Ss 324 325 335, Penal Code, which arc 
also triable both by a Court of Session and a Magistrate 

Evidence that may be produced in support of tbe prosecution 

If there has been t complaint such evidence would ordinanly be produced 
by tbe complainant If however there has been a police investigabon, the wif 
nesses would be bound over by the Police to 'ippear before the Magistrate hold 
ing the inquiry [S 170 (2) ] S ato contemplates that the Magistrate should 
have taken all the evidence produced before him, or which he may have called 
for S 347, however, declares that if. on an inquiry before a Magistrate, it 
appears to him ai any stage of the proceedings that the case is one which ought 
to be tried by the Court of Session or High Court, he should commit the Accused 
if he is empowered on that behalf Ihis has been interpreted to enable a 
Afagisiiate to commit without taking all the evidence referred to m 5 208 (i) 
and (3), and without examining the accused ' It has, however, been held that 
under the terms of S 210 a Magistrate is bound to take all Ihe evidence pro- 
duced before him and to examine the accused before be discharges the accused* 
or commits * That case was divtinguished because S 347 was not taken into 
consideration As to the amendment recently made m S 347 see note under 
that section Whatever may be the powers conferred by section 347 they should 
be very rarely exercised, for by committing an accused person, without h 
thorough and complete inquiry, much injustice may be done, and the Court 
holding the trial may be seriously embarrassed while the accused may have 
shroiTg gnram/s fo compi^m af 6'emg conmnrterf fiir rnai' winVout being frearrf, 
so as to have an opportunity of satisfying the Magistrate that he should be 
discharged 

In a complaint under S 342 Penal Code, after hearing the prosecution ■'Wit 
Viesses (and examining tho accused the Magistrate framed a charge Under 
S 395, Penal Code witiiout asking the accused whether they had evidence to 
produic, and an application made by them for the summoning of certain wit 
nesses was rejected It was held that the action of the Magistrate Was Ille^ 
gal and that the cpmmitmcnt must be quashed * 
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Except however in cases regarding offences which may Le compoun e y 
the party immediately affected, ihe ftlagistrate has a responsibility to see 
the ends of justice are not defeated by the remissness of the complainant, 
he IS bound to summon any person as a witness or to examme any > 

attendance if his evidence is essential to a just decision of the case, t 54 
Inquiries under Chapter XVIII would however nearly always be in ^ses 
which there has been a police investigation, and m such cases, the ^ 

support of the prosecution would be sent m by the Police with the tina repo 
of the investigation under S 173 See Ss 170 and 171. 


Ad]oarnaient 

A Magistrate is competent to adjourn an inquiry in the same way as ^ 
can postpone it See S 344 and note 

Sub secUon (3) leaves it to the discretion of the Magistrate to 
inquiry so as to enable the prosecution of the accused to obtain the . 

of witnesses or the production of a document through the process of the 0 * 
but if the Magistrate refuses to grant such process, he is bound to recor 
reasons for his order 


Course oi the inquiry 

The accused person has the right to cross ev-imme the witnesses 
prosecution No time is stated when this should take place, as in the trial el a 
rant>case ^see sections 256 and 257) probably because the position of an 
an inquiry is different from that in a trial A Magistrate should, at the end 0 
examination of each witness, ask the accused if he desires to "oss-exacw’* 
he declines to do so, the witness may be discharged from further 
But if the accused intimates that he reserves his right of 
until the close of the evidence of the prosecuuon, the Magistrate 
his discreuon, and either order the witness to remain m attendance or 
him on recognizance to attend on such date as may be Bxed, if an 
appears to be necessary The least possible inconvenience to such a wi 
should be the object in view. 


Bow the endeuce is to be taken ^ 

The witnesses must be examined on oath or afSrmation — Oaths Act (X 0 
1873), Ss 5-8 . ^ 

Evidence in an inquiry should be recorded m manner provided by Ss 35^3 ^ 
If the evidence is given in a language not understood by the accused, j{ 

present m person, that is to say his personal attendance has not been excus • 
shall be interpret^ to him in open Court in a language understood by him, 
the accused appears by pleader, and the evidence is given m a language other 
the language of the Court and not understood by the pleader, U shall be m 
preled to the pleader in such language (S 36O . 

The interpreter shall be bound to stale the true interpretation of such 
deneq (S 543), and an oath or affirmation shall be administered to such ^ 
preter, unless he is an official interpreter of the Court — Oaths Act (X of is 73 '* 

^5 es 

All Magisterial officers shall, in the examination of prosecutor*# witness > 
and also of the accused, record in each deposition or statement the f°**°*^j 
particulars, which are indispensably necessary for the future identification of m 
parties examined, tis, the name of person examined, the name of hi* j' 
father (and, if a marned woman, the name of her husband), the religion* ' 
profession, and age of the party or witness and the village and peigunnah 
which he or she resides • _ 
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When tno persons are nccused of different offences committed in the same 
transaction, the case against both should be as on an inquiry, although a sen 
tence SMthin the junsdction of the Migislrate may be sufficient as against one 
of them. They should not be tried by d fferent Courts * 

The accused shall be at liberty to cross-examine 
It not infrequentlj happens that if an accused person is defended in an 
inquiry, the pleader dec\ ncs to cross etom ne at that sttge of the case and 
reserves his right until the trial before the Court of Sess on In such a case 
this should he recorded on the proceedings so that it may not afterwards appear 
as if he had not been giien an opportunit) to cross examine When a witness 
for the prosecution d ed before the Sessions trial and his deposition before the 
Magistrate at the inquiry was under S 33 of the Evidence Act tendered as 
evidence it was not admitted on the objection taken that the accused had had 
no opportunity to cross-examine the witness The High Court relied on a 
practice which was stated to be general ‘not to cross exam ne the prosecution 
witnesses unless at the conclusion of the case when the charge is drawn up 
the accused thinks it worth while to defend himself m the first Court and under 
the Code of Criminal Procedure get the charge cancelled by cross examining the 
witnesses and entenng upon his defence But if from the first he takes no 
such action although it is clear that he has the right to do so it can hardly 
be said that he has hid the opportunity to cross examine The High Court 
also relied upon the fact that the record showed that the deposition was read 
over and admitted to be correct and did not show that the accused were asked 
then and there if they wished to cross examine It was also remarked that 
‘ It would be a sound prmc pie for the comm tt ng Court to bring to the notice 
of the defence that t is their dutv to cross examine if they desire to do so 
d rectly the evidence is g ven * This judgment seems open to cnticism 

209 (I) When the cMdcncc referred to in section 208 

Whew accused per «?ections (2) Tud (31 liTS bccn taken and 
son to be d scharged |,q (jf nccc‘!sar\) examined the accused for 
the purpose of enabling him to explain ana circumstances appear 
inp in the evidence against liim, such ^Magistrate shall, if he 
finds that there arc not sufficiont grounds for committing the 
accused person for trial record his reasons and discharge him, 
unless it appears to the Magistrate that such person should be 
tried before himself or some other Magistrate in which case he 
•'hall proceed accordingl> 

(5) Nothing in this section shall he deemed to prevent a 
^^aglstrate from discharging the accused at any previous stage 
of the case if, for reasons to be recorded by such Magistrate, he 
considers the charge to be groundless 

Examination of the accused 

See note to S 210 

Blscbarge 

The order of d scharge contemplated by S 209 is dunng an inquiry into an 
offence triable exclusively by a Court of Session which if />nmd fac^e established 
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would bo committed to that Court If there dre not sufficient S™“”* 
mitting the accused but the evidence esnblishes an offence tnabie by a g 

ttate and one for which he can on con'iction pass an adequate sen en 

can proceed as on a trial of a warrant-case under Chapter X'vl nistdet 

If an accused person has m the opinion of ihe Sessions Judge or e 

Rfagistrate been improperly discharged of an offence triable exclusney f 
Court of Session such officer may order him to be committed for sue 
or may direct the inferior Court to inquire into any other offence ^ 
evidence may show to have been committed by the accused (5 437) 
cpse of a discharge of any other offence the High Court Sessions Ju 8 
District Magistrate may order further inquiry to be made (S 43°) „ j[,j 

In order to ascertain whether there arc sufficient grounds for comrni 
accused for an offence triable cxclusnelj by a Court of Session 
may neigh the evidence and if he discredits it, or if It does 
tion he should discharge the accused * But where the evidence i 
could sustain a conviction he should commit* He should not disc aiT^ 
accused because the evidence mav be doubtful In such a case he s 
give the accused the benefit of the doubt but should leave it to the 
Court at the tnal to determine what weight should be given to the evi 
An order of discharge does not operate as an acquittal so ts to bat - 
nroccfdings (S 401) A Se<!sions Judge or District Magistrate may ord 
inquiry to be made or maj order the accused to be committed for Ina* . 

offence which is triable exclusivelj by the Court of Session fSs -4^® 

Anj Magistrate who is competent to take cognizance of an offence 
however take fresh proceedings and issue *» process against the accused n 
the order of suqh Court setitpg aside the order of discharge * Hut m tha 
the evidence must he taken de novo uptess it appears to the Riagstra 
such Person should be tried before himself or some other Rladistrate 

The r»ocal Covemment under ** zoA can empower a Magistrate ® 
second class to comtji't to the Court of Session Such a Magistrate 
to comm t a case notw ithsfami ng that the offence tec' robherv under , 
Penal Code) mav under ^eh H col R he triable bv the Court of Sess 0 
also h\ a Magistrate of the First class* But It will for him 

whether there arc sufferent Grounds’ for committing the accused rat e 
send him for frnl hv a Macisfnte of the frst class as orovided b> S S4 
law apparently c'es him a d scret on but ordinarily he should commit 
Ihe measure of punishment which in liis noinion should be awarded 
render commitment unnecessary be not vcceptesl bv the Rfagistrate of 
class the resnh wiJJ fee {hit I|<. has interposed much delay nnd incooven 
which m gbt have been avoided 

A Magistrate is not competent In send a evse whch has been under 
bv Jiim to a MaOistrafe eserris np snerial nowers under an Instead t> 
mitting it fqr trial bv the Court of *?cssion' 

1 lar^risn r Ttnis IT R 5 All t6i /nfrKahan '^in-b T T w rtt All 
TTa*-tsans Cineb r TaVir pas 7 Cal W N 77 Daj Parvafi T T F as Pom 
r Gannat I-al I T R All sst t T T 

» O rmn V Namdev Satvajt I T It tt Bom 372 Moulu t Crown * 

^ FaUn r Fattn I t. Tt *6 AH s6j Foip r aarjivandvs I T B 27 Bom 
Jlarlvans «:ipch i Fakir Das 7 Cal V V 77 ^ , ,-,1 V. h 

♦ Mir Abwad Ilowm r Slabome 1 Askar! I I It 20 Cat 726 fS 

i’}, - ' !“■« ” iv- 
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The fnct thnt t Mngi«tntc has proceeded under S 2og (i) to hold a trial for 
a minor olTencc nnsing out of t cim; before him shotts that he has come to the 
conclusion that there T\crc no suRicient grounds for committing him on a charge 
of a major offence tnable cxclusnelj bj a Court of Session and such a course 
amounts to an order of discharge for that offence so as to enable a superior 
Court under S 437 to consider whether it should not order a commitment or 
an inquiry to be made in respect of that offence > 

Sub section 2 

S ■•53 (2) gives the Magistrate the «amc d scretion in the trial of a warrant 

case 


210 (J) MHipn upon ‘^ucli e\idencc being Hbcn and such 

When charge is to oximimtion (if anj) bcmg midc, the Bfagis 
be fram'd tmtc IS Satisfied tint tlierc are sufficient 

grounds for committing the iccincd for trial, he slnll frame a 
charge under his Innd, declaring Mitli Mint olTence the accused 
IS charged 

(3) As soon IS such charge Ins been framed, it shall be 
Charge to be er explained to tliD acciised and a copy 

plained, and copy thcrcof shall, if he SO lequires, be given to 
liim tree of cost 

Sufficient grounds for committing the accused tor trial 
Whether such grounds exist or not is the tost whether the Magistrate should 
discharge or commit the accused for trial It is manifest that these words are 
not identical with grounds for convicting s nee tal en m that sense they would 
enable the Mag stratc virtually to supersede the Court of Session to which the 
cogn zance of the case for actual trial belongs The Magistrate ought to com 
mit when the evidence is enough to put the accused on his trial and such a 
case obviously arises when witnesses make stalements which if believed would 
sustain a conviction The weighing of their testimony in regard to improbabilities 
and apparent discrepancies Is properly a function of the Court having junsdic. 
tion to try the case * 

Where the charge was one of culpable homicide which was amply es 
fablished by the evidence a Magistrate exercising special powers under S 30 
should not convict of culpable homicide not amounting to murder, but should 
rather commit the case for trial on the charge of murder for by convicting 1 f 
the lessor offence he assumes the functions of the Court of Session and him 
self decides on a question of fact which he should rather leave for the decision 
•5/ /Av? C<Kcet cf 

A Magistrate is not competent to commit a case to a Court of Session merely 
because the parties wish, and because a Government Resolution dircected it* 
He must proceed on entirely judiaal considerations 

But It is the duty of the Magstrate to consider the evidence and to deter 
mine whether there are sufficient grounds for committing the accused, that >s 


’ I Bom 37" IteR v Maba Smeb 3 All 

I C som 84 Lachman v Juala I L R 

: All 4 

*Gurdit Smph Panj Rec 1891 p 8 Mangal Smj;h Rinj Rec 1894 p i Emp 
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No doubt in doing w 
hint 


whether there are reasonable grounds for ** ^ juni 

the Magistrate assumes a great responsibility, but it ^ , tmn 

by S 210 The Magistrate should consider whether on , Session* 

It IS probable that a comiction will result from a tnal ® . mamfestly 

Where the evidence is such that it could not reasonably be t>ehev^ ^ J 
it would be useless for the Magistrate to commit It is always oP ^ ^3 

nor Court to order further inquiry or a commitment (Ss 43'>'437/» 
opinion the accused has been improperl) discharged . 

There may be no sufficient grounds for committing the accuse 
the Court of Session or High Court if the offence pnmd P™' . Court 

tnablc by a Magistrate or if although the offence is one tnabie y 

of Session or Magistrate the facts established show that it is not agg ^ 

and the punishment which a Magistrate can impose is adequ^e 
case, the Magistrate should not discharge or commit but he shou P 
accused for tnal before himself as Magistrate, or before some ° 

and the proceedings should be held accordingly under Chapter \a 1, 
trial as a warrantJrase S 3^6 provides for this 

Esaminatlon of the accused 

When an accused person wishes to make a statement the nj 

bound to record it* The law (S 342) declares that the Magistrate jjut 

the accused at any stage of the inquirj without previously warning ttfgnng 
only for the purpose of enahUng hint to explain any nufoese 

m evidence agmnst him and adds “and (the Magistrate) shall for 
aforesaid question him generally on the case after the witnesses for 
cution have been examined and before he is called upon for his defence 
has been held to make it obligitorj on 1 Magistrate to examine the ^ 
before committing him to the Court of Session on emission to do so 
irregularity which does not affect the valditj of the commitment '*” ***, 
occasioned a failure of justice* See S 215 which declares that a -f Ian 
once made can be quished b> the High Court onh md only on n P®J* . ^ 
The Calcutta H gh Court issiird the following orders on this subj 
Although the Code of CnmiO'il Procedure does not make it impera 
a Mag strate to examine an acrii«ed per«on at any stage of the inquiry 
committ ng him to stand his trial at the Court of Session the Court I ^p, 
necessary to impress upon all Magstrates the exped enev of the genera 
tion of this course at some stage or other of the inquiry In tho'C 
except onal ca«es in whch the guilt of an accused mav be beyond reaso 
doubt the practice in force mav be oerm Ited without nsK but inasmuc 
by S 2on It Is discretionary with a Magistrate to discharge or to (j- 

accused person accord ng as he fnds that the evidence is in his opln on 
cent for his convict on by the Court of *>ession or otherwise it Is obvious 
♦t.- .—.v «,ii ooints will p' 

when 


cleared away by any explanat on that an accused mav wish tn give wi''-*- ^ 
heanng all the evidence ngamst hm or at any other time m the d ”tr\te 
the Magistrate he may he subjected to an examination before the Ma{^' 
on points rcquinng elurdaton It being clearly explained to the 
It Is at his option to answer such auestion or not The Court how*ever ^ 
to explain that in Issvnng those d rertions they In no wav sanction any P 
eecdmgs nf nn Inquis tonal nature* 


' Lachman r Joala T I K x All ifii Tn re KaUan n^h T T Tt * 
TIarhans *• nch r FaVlr Da* 7 Cal W V 77 Hal Parvatl T T H asTtom 
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* O rmn p THrdam Tevan I I R 23 Mad 6y6 
r-tCat H Ct Joty 38 1664, 


Cal 



tHAF Will 
&£C ..iU 


INQUIRY INTO CASES TRIABLE BY THE COURT. 




And in a reported case,* the following observations were made. — 
in a case of murder especially there can be no doubt that it is the duty ol 
the Magistrate to silt every tact bearing on the case, in order to ascertain whether 
the accused is guilty or innocent, and to examine the accused on the facts 
which bear against him Une of the points of the evidence in this case which 
led to presumpuon of the accused s guilt was, that he had been absent about 
the time the murder was committed His statement as to where he was at 
that time should have been recorded, and this should also have been thoroughly 
inquired into It is not sufhcient to say that the accused might bring witnesses 
to prove his innocence at the trial It is possible the accused may not know the 
names of the witnesses, and if the witnesses can give evidence in his favour to 
exculpate turn, he should not be commuted A long time elapses before a trial 
at the Session comes on, and witnesses cannot then give as clear evidence, 
more especially as to time and duty, as when the facts have only lately occur 
red Every inquiry should have been made previous to commitment to ascertain, 
not only whether there was presumption ol the guilt of the accused, but also 
whether be was innocent It is the duty of the I'ohce and the Magistrate, not 
only to bring the parties suspected of being guilty to trial, but also to ascertain 
whether those suspected can clear themselves from the crime of which they are 
accused There is a clause in the Procedure Code which empowers Magistrates 
to commit without inquiry into the defence of the accused Ihe discretion 
given by this clause is much abused It may be applied in certain cases, but 
in a serious charge of murder, when the life of the accused is at stake, this 
clause should not be acted upon, because no certainty of the accused s guilt 
can arise until hi$ defence is negatived, and proof that his defence is false is 
frequently very strong evidence in favour ol the prosecution If the result of 
the mquiiy into the defence leaves the matter in doubt, it is the duty of the 
Magistrate to commit, and to leave the Sessions Court to decide which is the 
true story. 

The careful examination of an accused is specially necessary when he is 
undefended, as by this means alone a Magistrate can learn what his defence is, 
so as to assist him so far as possible by cross.examining the witnesses for the 
prosecution By this means, facts in his favour, if there is any truth in the 
story told by the accused, will be brought out or doubt thrown on the evidence 
of witnesses for the prosecution But m undertaking this duty the Magistrate 
should be most careful not to subject an accused person to anything like cross- 
examination, or of an inquisitorial nature, a Magistrate is permitted by law 
to examine an accused person only for the purpose of enabling him to explain 
any circumstances appearing m evidence against him He cannot properly 
commence his proceedings by examining the accused person, unless such person 
intimates his desire to confess or make a statement 

An accused person should, therefore, not be examined when the evidence 
IS not sufficient to charge him with Ihe offence - or merely for the purpose of 
ii/iing up a gap in the evidence,* or supplementing it when it is defective * 

ihe examination of an accused person should be recorded with strict obser* 
vance of the rules laid down in S 364 as a disregard of them makes it inad- 
missible as evidence at the trial, unless any omission has been corrected by the 
examination of the Magistrate who recorded it (S 533) 

Commltmest 

Having satisfied himself that there are sufficient grounds for committing the 
accused for trial, the Magistrate is not at once to commit He is required to 

* Q ti Kishto Doha 14 R Cr x6 

’ Shama Sunkar Biswas to \V R Cr 23 Cal i B L R short ^otes 

* Basanta Kumar Gtiattak I L. R a6 48 

* Virabudra Good, i Mad H C R , 199 , Reg v Piar 3 Bom H C R Cr 51 { 
In re Chinibas Ghose 1 Cal L R 436 
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frame a charge under his hand declanng with what offence the accused w 
charged The charge is then read and exphtned to the accused, and, if he so 
requires, a copy is to be gi%en to him free of cost 

S 213 declares how and when a commitment shall be made 
After a Magistrate has framed a chaise of an offence triable exclusively ^ 
a Court of Session he allowed the witnesses for the Prosecution to be 
and cross-examined by the accused and on the evidence so obtained he caneeilfo 
the charge and discharged the accused on the ground that there were no suui 
cient grounds for committing him to the Court of Session On objection taken 
the Calcutta High Court held that he was competent to do so * 


Charge 

Sch V (28) contains \anous forms of charges 

The fees payable on a copy or translation of a chaige furnished to an 
accused uder S 210 ha\e been remitted * 

A charge is a statement that every legal condition required by laf- to 
constitute the offence charged was fulfilled It shall state the offence with whi 
the accused is charged and, if the law, which creates the offence, gues 't 
specific name the offence may be described in the charge by that 
if the law does not give the offence any specific name, so much of the onen 
must be stated as to give the accused notice of the matter with which he ' 
charged The law and section of the law, against which the offence is. said 
have been committed must also be mentioned in the charge (S S'*!) 

Ss 233 239 deal with joinder of charges with re«peet to offences and petso 
accused in the same proceedings See notes thereunder 


811 (I) The accused shall be required at once to give in 

Liit of witnesses for orall} OF in tvTitmg, a list of the persons (» 
defence on trial an>) whom he tMsbes to be summoned to 

give evidence on bis trial 


<2) The Magistrate may, in his discretion, allow the nc- 
_ . cused to gne in any further list of witnessc 

at a subsequent time, and, where the 
is committed for trial before the High Court, nothing m tni 
V'Cction shall be deemed to preclude the accused from givmgi ^ 
ani time before his trial, to the Clerk of the Crown a further iis 
of the persons ^\bom he wislies to be summoned to give eviaen 


on such trial. 

After havjng read and explained the charge to the accused it - a 

of the Magistrate to call upon him lo give in at once, orally or m 
list of the i>crsons whom he wishes to be summoned to give evidence ® 
tnal j rhe Magistrate may in his discretion summon and txamlne any 
named in this list (S 212) But he is btund to summon such 
attend and give evidence at the iriaf if the be committed for trial u 
he thinks that any witness 1$ included in lor the purpose of ^ 

or delay, or of defeating the ends of case he **^****that 

accused to satisfy him that tl for 

the evidence of such witne*s is 


Magistrate may nfusc to su 


* JoRcndrx 
no (114) 
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refusal) of he ma> before summoning him rwiuirc the deposit of the expense 
of obtaining the attendance t f the tnd ill proper expenses (S ai6, 

ProMso) The accused is it Iibeftv lo re«crve hi< defence and to bnng his own 
tntnes«eS to the tml if he docs noi require the a«<istincc of 0 process from 
the Court for that purpose But if nhen ciHed upon to gne a list of the tvit 
nes«o«, the accused declines to do so, he emnot compel the 'fagistrate after 
commitment to issue summons for im uitnc<sc« on his behalf The Sessions 
Judge rna' m his discretion Ouse an> witnesses to be summoned for the 
accused on application ma«le during the trial and he is bound to procure their 
attendant 'f ho considers ihat their etidence nia) be matenal * A committing 
Magistrate is not justified cither in law i»r in common fairness, in forcing the 
accused to disclose the nam s of his intended Witnesses or whit those witnesses 
Would b“ culled to prose \n accused is entitled when before the committing 
Magistrate to reserve hiS d fence and to refuse to disclose the names of the 
witnesses whom he intendt to call at the Sessions Iml * A Magistrate is, under 
S 2ii (i) bound to require the accused to give a list of the vvitncsscs he desires 
to cat] It IS not enough to ash him “Have jou inj evidence’’* 

S 3i6 declares how the Magistrate should proceed if he thinks that a person 
in the list of those whom the amiscd wishes to be summoned to give evidence 

on the trial is included in the list for the purpose of ve<ition or of defeating the 

ends of justice 

212 The Magistrate nm, in his tli‘-ciction, sinninon nnd 

Pa»T 0 M»jk. (.\imine am Miinosa mined in ain list gnen 

utidcr Mction 211 

This i« a discretion that should be rarel> eierci«fvl, for the inconsiderate exa- 
m nation of witnesses c ted for the defence at the trial maj seriously prejudice the 
accuted person and maj also unnecessani} harass the witnesses tf they are re 
qutred to attend for a second time at the trial S 213 (2), enables a ^iaglstrate, 
after heanng the witnesses for the defence, to cancel the charge and discharge the 
accused if he is satisfied that there are not sufficient grounds fof comnulting 
him ft IS for the person impugning the 'ligistrates order under S 212 to 
satisf) the High Court that 1 judicial discretion hi« not been used, before that 
Court w*h interfere with that order* 

213 (2) When tfic acctiscd, on bemg required to gi\e in 
Order of comm t- ^ list tinder v-ection 211, has declined to do 

so, or witen he Ins given in sucli list and the 
vntne'!«;es (if an}) included therein Mhoni tlie Magistrate desires 
to examine have been summoned and o\amined under section 212, 
the Magistrate maj make an order committing, the nccuced for 
trial bj the High Court or the Court of Session (as the case mij 
be), and (unless the 'Magistrate is a Presidcnc} Magistrate) shall 
also record bricflv the reasons for such commitment 

(2) If the Magistrate, after hearing the witnesses for the 
defence, is satisfied that there are not sufEcient grounds for com- 
mitting the accused, he maj cancel the charge and discharge 
the accused. 

» Q Emp V Shalar Ah 1 L K 19 All jC 2 
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frame a Charge under his hand declanng with what offence the accusrf i» 
charged The charge is then read and explained to the accused, and, it he s® 
requires, a copy is to be given to him free of cost 

S 213 declares how and when a co mm i tm ent shall be made 
After a Magistrate has framed a charge of an offence triable exclusively f 
a Court of Session he allowed the witnesses for the Prosecution to be , 

and cross examined by the accused, and on the evidence so obtained he cance 
the charge and discharged the accused on the ground that there were no su 
cient grounds for committing him to the Court of Session On objection ta ef 
the Calcutta High Court held that he was competent to do so * 


Charge 

Sch V (28) contains various forms of charges 

The fees payable on a copy or translation of a charge furnished to 
accused uder S 210 have been remitted * 

A charge is a statement that every legal condition required 
constitute the offence charged was fulfilled It shall state the offence with w ^ 
the accused is charged, and if the law, which creates the offence, gi'C* ‘ 
specific name, the offence may be described in the charge by that name 
il the law does not give the offence any specific name so much of the oue 
must be stated as to give the accused notice of the matter with which 
charged The law and section of the law, against which the offence is 
have been committed must also be mentioned in the charge (S 

Ss 233 ■’39 deal with joinder of charges with respect to offences and p« 
accused in the same proceedings See notes thereunder 


211 (i) The accused shall be required at once to 

Liiir of witnesses for Orally OF in wntiDg, a list of the persons t 
defence on trial ^ny) whom hc wishcs to be suiunioneQ 

give evidence on bis trial 

(2) The Magistrate may, in his discretion, allow ^ 

at a subsequent time; and, where tnc 
IS committed for trial before tlie High Court, nothing 
section shall be deemed to preclude the accused from 
any time before hia trial, to tbc Clerk of the Cro^n a 
of the persons ubom be uislies to be summoned to give c'lo 
on such trial, 

After havjng read and explained the charge to the accused it • 

of the Magistrate to call iijvon him lo give in at once, orolly or the 

list of the persons wliom hc wishes lo be summoned to give cvidcn ^^j^fss 
trial The Mngistntt may m Ins discrciion summon and examine to 

named in ibis list (S 212) But hc is bound to summon such win 
attend and give evidence at the Inal if the case be committed for 
he thinks that nn> witness is included in the list for the purpose ,^5 th' 
or delay, or of defeating the ends of justice m which case hc tbot 

accused to satisfy him that there arc reasonable grounds for ^ tW 

the cviderKc of such witness IS material and, if hc is not so s'*'**"" 
Magistrate may rvfusc to summon such witness (recording his reason s _ 

• JoRen Ira Nath Mxiklcrji >6 Cal W N 1155 Surjya Naran Singh 5^*1 " 
no (114) 

•Govt Ini 188^ Part 1 p 401 Cal II Ct Rules Ac p 5® 
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refusal), or he tmj before <ummoniiig him require Jhe deposit of the expense 
of obtaining the aitendincc of the ««tn and nil proper expenses (S 216, 
Proviso) The ncru«ed i« nt libcrt> ti» ix«ir\c liis defence and to bnng his own 
witnesses to the tnal if he dors not require the assistance of a process from 
the Court for that purpose Rut if when « dW upon to give a list of the wit- 
ne«se«, the accused deelmes to do •.£* he cannot omiptl the \Jagi«tratc after 
commitment to issue summons for anv witnesses on Jus behalf The Sessions 
Judge, mav, m his discretion cause ani wilnes^cs to be summoned for the 
accus^ on application made during the trial ind hr is bound to procure their 
attendance if he considers that iheir evidenn mi) be miternf' \ committing 
Magi‘trate is not justified either in liw ir in ci mmon fairness, m forcing the 
accused to disclose the nam s <f his intended witnessis or what those witnesses 
would b<' called to prove \n iccuscd is tntitled when before the committing 
Magistrate to reserve his defence and to refuse to di'Closc the names of the 
witnesses whom he intends to call at the Vssi ns in il * \ Magistrate is, under 

S 2li (i), bound to require thi accused i> give a list of iht witnesses he desires 
to call It IS not enough to asb. him Have vou anj evidence’ ’ 

S 216 declares how the Magistrate should proiicd if he thinks that a person 
in the list of those whom the accusid wislies to be summoned to give evidence 
on the tnal is included in the list for the purpose of visatirm or of defeating the 
ends of justice 

212 The Mngislnte ini' in Ins (hs<jttion summon Tnd 
Powr of Miju (.k'linuip in\ witness jntntil in in' list gi\en 
•ftn.ssM*"'”*"' to him nndci section 211 


This IS a discretion that should bt ranlv exercised for the inconsiderate e^a- 
mination of witnesses cited for the defence at the (ml maj seriously prejudice the 
accused person and may also unneccssaril) harass the witnesses if they are re 
quired to attend for a second time at (he trial S 213 (3) enables a Afagisfrafe, 
after hearing the witnesses for the defence to cancel the charge and discharge the 
accused if he is satisfied that there are not sufficient grounds for committing 
him It IS for the person impugning the Magistrates order under S 212 to 
satisfj the High Court that a judicial discretion has not been used, before that 
Court Will interfere wiih that order* 


213 (I) When tile accii'ied, on hcing required to give in 

Order of comm t- n list under <1001100 211, h'l't declined to do 
so, or "Jicii lie Ins gnen in such list and tlic 
'Witnesses (if an)) included tliercin "lioin the Magistrate desires 
to examine ha'c been summoned and cxamintd undci section 212, 

trial by the High Court or the Court of Session (as the case nn> 
be), and (unless the Magistrate is a Prcsidcnc} i\rsgiKtiate) sliall 
also record brief!) the rcssons for bucIi commitment 

(2) If the Magistrate, after hearing the "itnesses for 
defence, is satisfied that there are not sufiBcient grounds for t/y 
mitting the accused, he maj cancel the charge and diM J 
the accused 
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If It should so happen through the carelessness of the Magis^ate ® 
commitment is made without a charge or on an erroneous or imperfect c a g , 
S 226 provides that the omission or error may be corrected The . 

IS not necessarily bad A Magistrate cannot commit the accused p ® 

all the evidence that he is prepared to offer, ^ unless he acts under S . 

Ihe reasons for the commitment should set out with exactness the p 
and the manner m which the offence has been established.* 

Where the offence for the trial of which a commitment is made . 
by the Magistrate as well as by the Court of Session he is bound to sta e 
reasons for the commitment An omission to do so was regarded as an 1 
gality and not an irregularity which could be cured by S 537, because it 
ed from the evidence that the case was one which should not have 
committed® . j. . 

A commitment is made to the Court of Session or High Court, 
case IS triable exclusively by such Court or, in the opinion of the . 

holding the inquiry is one which ought to be tried by such Court ^ 207/ 
Schedule II, coi 8, shows what offences are exclusively triable by jg 

Session Where an offence is there entered as triable also by a Mag‘S ^ , 
the Magistrate has a discretion whether he should commit or hold the n 
himself, and this of course depends upon the nature of the offence comini e • 
whether the evidence shows thj^t it was committed under circumstanws 
aggravation or by a person of bad character, or fay an old offender, and 
whether, from the prevalence of the particular offence a severe punishin<^n 
necessary as i deterrent in other words, whether a sentence, which should 
passed, IS one that the Court of Session is alone competent to pass A 
ment to the High Court can ordinarily be made only by a Presidency ^ 

who should be guided by the sime considerations A commitment to the Co 
of Session IS, however, not illegal on a charge for an offence, which is 
by Sch II, col 8 to be tnable by a Magistrate only, for, although the 
sentence of imprisonment that can be pxssed may be within the Magistrat 
power, if there is no limit 10 the amount of fine by which the offence is , 
able, as the Magistrate $ powers m this respect ^^e limited, the coo^h^ 
may be made to obtain n sentence of fine in a higher amount by the 
Session* It IS probably for this reason that Sch 11, col 8, declares ^ , 
of defamation (Ss 500 502 Penal Code) are triable by a Court of Session 
welt as by a Magistrate of the first class 

OSence committed by a lunatic 

When the accused person appears to be of sound mind at Uie lime 
inquiry, ind the Magistrate is satisfied from the evidence given before him 
there is reason to believe th it the accused committed an act, which, if he 
been of sound mind would have been an offence, and fhat he was, by 
tf unsoundness of mind, incapable of knowing the nature of the act or 
It was wrong or contrary to law, the Magistrate shall proceed with the W 
ind if the reused ought to be committed to the Court of Session or 
Court send him for trial before the Court of Session or High Court, a* 
c ISC may be (S 469) _ 

S ^64 declares the course to be tal en by a Magistrate who In the 
of an inquiry or trial finds that the accused is of unsound mind nnd consequ ^ 
incapable of making his defence and S prescribes the course m sue 

case for the Court of Sessions after commitment 

* Lmp I Mubaminad HkU ILK 2O All 177 following Q Emp t Ahi^’ * 
1 L U o All 261 

* Kodai Ivalwr 5 N\ R Cr 0 . » t B 

* Lmp p Nanjl bamal 1 L R jS IJorn tis Q Emr p KayemulUb I 
>4 Cal 431 (s c ) I Cal \\ S 444 

* Q i.mp p Kayrmutlab Masdal I L K 24 Cal 429 
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The fact whether b) rcison of un<ounJnc«s of mind, the accused has, by 
reason of S &<, Teml Code, committed no offence, js to be tned by such Court 
and IS not to form the ground for nn order of the Magistrate discharging the 
accused, and the accused if acquitted for this reason (Sec S 470), will not be 
released, but will be kept m confinement in a lunatic asjium or' in safe custody 
in accordance with the rules made bj the Local Go\etvn\cnt under the Indian 
Lunac) Act, igia (S 471) 

S 341 declares the course to be tal cn if the accused, though not insane, 
cannot be made to understand the proceedings taken eg if he is deaf and 
dumb 


CommitmeQt 

A Magistrate should not commit merclj on the confession of the accused 
person It is his dutj to make full and cartful inquiry into the alleged oficnce, 
and to record the (.iidetwc of the witnesses The whole ind not merely a 

part of the eaidcnce should be ready it the tnal There ire many reported 

cases showing that confessions are often retracted at the trial, and therefore 
other eaidence «hould be forthcoming to istablish the olTcncc charged * The 
High Court in such a case directed the Magistrate to proceed under S 219 by 
taking the full examination of persons acquainted with the facts * 

MTieri an offence falls under two sections of the Penal Code (he one general 
and cognuable by a Magistrate the other specifying aggrasated circumstances 

and cognizable by the Sessions Court only the jurisdiction of (he Magi8(rate 

IS not necessarily ousted The Magistrate must dclcmune whether be mil 
dispose of the case under the general section or commit the accused to the 
Court w'lth a discreet regard to the gravity of circumstances of the peculiar 
case * If It be found that the Magistrate has improperly discharged the accused 
of such offence the Sessions Judge or the District Magistrate can direct him 
to be committed to the Sessions Court (S 437) 

^here death appears to have resulted from injuries voluntarily inflicted 
by the party accused a Magistrate ought to be very cireful and not take it 
upon himself to absolve the accused from the graver charge of culpable homicide 
or murder, and convict him of hurt or grievous hurt only unless it is quite 
clear that there is not suffcient evidence to warrant a commitment to the 
Sessions Court on such charge * 

When several persons are charged with offences of various degrees, arising 
out of the same act or transaction, all implicated therein against whom sufficient 
evidence is forth-coming should be committed to the Court of Session, if any 
of the accused is charged with an offence beyond the cognizance of a Magis 
(rate, or one which in the opinion of the ftfagistratc having jurisdiction in the 
case, ought to be tried by jhc Court of Session The term "transaction” here 
used must not be understood to apply to a not m which different parties are 
concerned not having the same ‘'common object ” Thus, when a not Is charged, 
and the ^faglstrate is about to commit the contending parties for trial, not only 
should separate charges be drawn up against each party, but separate trials 
should be held, since the offences of each party are distinct and separate * 
Similarly, a separate trial should be held on each charge of "giving false evi 
dence " although the statements forming the basis of the charge may relate to 
the same subject matter Two persons cannot be joined in one indictment of 


* Mahadu valad Vithotn Bom H Ct Cr Rul Feb 27 1806 

* Mad H Ct Juh 12 1871 yyeir. 701 March 18, 1868 Mcir -sg 

* Cal H Ct Rules Ac ii Fmn * Paramanpnda I L R to Cal Ss fs c)l3 
Cal L R 375 p Cmp V Gundya I L R 13 Bern 50'' Gurdit Pan; Rec l8gi 
P 8 See note to S 30 and S 210 

* Durzoolla IChan 0 W R Cf 33 Hoscin Buksh i Prop I I R 6 Cal 96, 
(s c) 6Cal L R 521 Q Emp t> Chandra D luiva I.L R 20 Cal 537 
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this oflence because the offences may ha\e been committed in the same judicial 
proceeding * 

Under section 239 the following persons maj be charged and tned together 
as the Court thinks fit and the prOMSions of Ss 221 — 238 shall apply to such 
charges — 

(a) persons ccused of the same offence committed in the course of the 
same transaction , 

(b) persons accused of an offence and persons accused of abetment or 
of an attempt to commit such offence 

(c) persons accused of more than one offence of the same kind within tW 
m 1 f trf n 2 4 mmmittecl by them jointly within the period 
of twehe months 

(<f) persons accused of different offences committed in the course of the 
same transaction 

(0 persons accused of an offence which inctudes theft extortion or 
criminal misappropriation and persons accused of receiving or retain 
ing Or assisting in the disposal or concealment of property possession 
of which IS alleged to ha\c been transferred by any such offence com 
mitted by the first named persons or of abetment of or attempting to 
commit any such last nam^ offence 

(/} persons accused of offences under sections 411 and 414 of the Indan 
Penal Code or cither of those sections in respect of stolen property the 
possession of which has been transferred by one offence and 

(g) persons accused of any offence under Chapter Ml of the Indian retial 
Code relating to counterfeit coin and persons accused of any otn«t 
offence under th* said Chapter relating to the same coin or of abe 
ment of or attempting to commit any such offence 
A Magistrate baling committed a person who appeared before h m hj 
agent (9 20.,) the Calcutta ffigh Court held that the commitment was no 
necessaril) illegal but as the agent had not been required to giie m a W ei 
the witnesses whom he wished to have summoned for his principal the Coun 
<1 reeled the Magistrate to male the demand* But when one of the accu«« 
s ibsent wh n the orieielngs are held at which the order of commitment i» 
male the order is illegal* 

II ^^1*1’^ offonre is compoimdiblc after committal the compounding ^ 
allowed bv the Court to which the commitment has been made, nnd it will th 
operate as an arquittal t f the acrused (S 345) 


Subsection (2) 

This enables a Magistrate to canc 1 the charge and discharge the acfU'fd 
instead of committing him tf after heanng the witnesses for the deface or 
otherwise he is satisfeil that there are no sufficient grounds for committing 
him So where on a trial of a wamnt^ase in wh ch after heanng some 0* 
the evidence the Magistrate was of opinion that the offence could not be ode- 
Quate!) punished by him (S 2^) but should be rommitted to the Court ci 
Session and he continued the prDcre«Iings b\ taking evidence for the prosecution 
notwithstanding that in rsercise of hi* discretion under S 254 he had framed 0 
charge, It was hell that the ncnised were not prejudiced by this, nnd that, not 
withstanding that n charge had been framer! |he Ma^strate would , 

bound to commit but was compeirnt to d scharge the accused If he found th** 
there were not sufficient grounds for committing him* 


• 3 Mad If C R npp *»xii (s c)Mrir Rqi Chand Khan All V T 

• llurnath Roy 2 \\ R Cr 50 

• In re Sur>a Varaln ‘'injth 3 CaJ ^V,S tm 

• In re ^ur^ a Namn * nj;h 3 Ca! M V nr* 



Chip Win 
Secs 2U 215 


rSQUlRY UTTO CASE TRIABLE BY THE COURT 


333 


A Migtslntc imv under S 316 pmviv> for suflictent reasons to be recorded 
b} him refuse to «ummon witnesses cttecl for the defence S 208 does not 
affect his discretion But he cannot refuse to examine them if present in Court * 
If ihe Vtagi trate has made an order of commitment he ts not competent to try 
the accused for a minor offence b> cancelling the chargts of offences bejond 
hi« junsdiction * 

Tile weighing of the testimom of wilne***es in regard to improbabilities and 
apparent discrepancies is properK 1 function of the Court having junsdiction 
to fra the rase* But the Magmirate i« not tWiged to rommit if there is a 
pnma facie case made out bv the prosoiution cvidenci if he disbelieves the 
evidence and considers himself able to sliovv that the witnesses are unworthy of 
credit and a fortiori whin after hranng '«omc of the difence witnesses he forms 
the opinion that tliev are rt liable and rebut the casi for the prosecution/ or 
their evidence renders it so inrredibl or unrcliiblc lint a tonviction will not 
follow * he IS jusuft-d in discharging the iccu«c<l under S 213(2) 

After a ^^aglstrate has discharg*^ an accused of an offtnee triable exclusively 
bj the Court of Session the Sessions Judge or District Magistrate can order 
the accused to be committed for trial if m his opinion the accused has been 
improper!) discharged (S ^37) and in anv other case for a similar reason such 
officer can order a further inquiry lo be held (S ^36) 

214 [Person charifci] oulsuU prc’iu]cnc]i-totLns fotnthf 
Eitrojican BnfnJi 'tuliifii] pfpfnfrrf by 4rf \JI oj 1923 

S 10 

This section provided that when an European British subject was being 
committed to the High Court anv oihtr person joinll) charged with him should 
also be committed to the High C«urt tnstcwl of to the Court of Session This 
provision is no linger necessary inasmuch as tht m w luv enables Sessions 
Judges ti> tn all ofienets igainsi Furopean British subjects 

See ^ct \ 1 I <-f u) j nd nous under Chapter \\\ 1 M of this Code 

215 A commitment once inTtle under <tection 213 a 

competent RFafjistratc or bj a Cnil or Re^e- 
menta**’under*^s^euoa Coiirt uiulcr ‘jcction 478, Can bc qiiashed 
213 or 2 x 4 In the High Coint onl}, and onh on a point 

of law 

Although a High Court can quash a commitment as above described only 
on a point of law it can exercise its ordinary powers as a Court of Revision and 
quash a commitment made under an order of a Sessions Judge or a District 
^lagistrate under S 436 (see nowr S 437) on the merits of the case • 

Competent Magistrate 

A Presidency Magistrate, Distnet Magl!^lrate, Sub-Divisional Magistrate 
or Magistrate of the first class are competent to commit, and any other Magis 


* Sess Judge of Coimbatore u Kangaya Mantradiyar I L R 36 Mad 321 

* Maltaial Dfs 2 Cal L J 33 n 

* P Emp V Namdev Satvaji I L R ix Dom 372 Reg if Maha Singh 3 All 
H C It 27 Emp V Variivandas I E R 27 Bom 84 Lachman v luala 1 L R 
5AII 161 .Fattun Fattu I L R 26 All 5f4 

* Dharam Singh I L R 37 All 355 

‘ Muhammad Abdul Hadi I L R 44 All 57 

* Muthiah Chetty I L R 30 Mad 724 Pirttri Chand Lai 7 Cal N 327 
Rash Behan Mandal i2 Cal I» X17 (s c) 6 Cal L J 760 Kalugava Bapiah 
I L R 37 Mad 54 
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trate other thin i Magistrate of the third class nny be empowered bj ib- 
Local Go\emmcnt m that behalf (S 206) made 

Unless It has in fact occasioned a failure of justice, a f ^ 

on an inquiry held m a wrong district, subdivision or other local area 
be set aside only on that ground (S 531) . ^ the 

If a commitment is made without a charge, the Sessions • « 

case of a High Court the Clerk of the Crown may frame a charge ^ 
Under S 337 a conditional pardon may be tendered to an 
to obtain his evidence at the inquiry or trial, and if it be found miT b® 

has not complied with the condition on which the tender was ma , any 

tried for the offence in respect to which the* pardon was so tenaere 
other olTence of which he apptars to have been guilty in connec i 
same matter, provided that no prosecution for the offence ? sanction 

dence in respect of such statement shall be entertained without person 

of the High Court (Ss 337 and 339) ** ® pa^st whom 

cannot be proceeded against until the trial of the other accu e g oxnmitment 
he has appeired as a witness has been terminated, and that ha? no 

for trial simullaneousl> with the others is illegal* The Sessions ^ath 

power himself to direct the tnal of such a person or to try him ^ {jnnot 
the others for except as otherwise specially provided a Sessions ^ 

tal c cognizance of an offence unless the accused ha9 been comnuttc 
Magistrate dul) cmpovvired m that behalf (S 193)’ See S S3* , j {sj 

Where the conditional pardon tendered to an accused person ^iji 

and he was committed to the Sessions Court for trial with an 

the same offence the commitment was quashed, because he had ca** 

opportunit) of cross-examining the witnesses* It was doubted m afi ^ 
whether the commitment might also have been quashed because o jjave 
was comm tied for trial s multaneously with others whereas he sh 
been commitletl after their trial* . teen 

The High Courts m those cases however held that the and 

injurei! ** because an inquir) hal not been held before he was comm 
the Sess ons Judge could not tal e cognizance of the offence bccaus 
bad not lecn commuted to his Court (*> 193) 

WTiere tlie Magistrate on a Tolicc report that the case under m 
was fal«c proceeded under 4~e» and committnl the case for trial uji 31 

ment was qiiashixl on the ground that it was v\ilhnut jurisdiction ina« 
hr was not competent to act under S -lyfi * 

Commitments not quashed ^ 

InsufTcicncv of rvilcnce against the iccvi«ed is no ground for 9**’*^^^ „ 
commitment * Tlie test to decide whither a comm tment Is proper o* 
this nssuming that the whole of the evidence t llmg against the n 

IS lb TO n case which n Judge nt a trial could leave to the Jury ? * 
no evidence on which a jury could convict then the commitment is wto r 


»0 rmp I Ttliaii 1 I n 23 IV>m toy Q r Pi lamhcr Pl >ol'ec i|" ^ 

Q r Punn pvss 10 M It <3 _ o Tp*a" 
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A comntitmcnt midc bj i Migistmlc on i charge of ^n offence declared by 
Schedule II col h (o be exclusively inabic by him nnd not by the Court of 
Session IS not neccs^anly illcgil for Mthiugh the miximum sentence of tm 
pnsonment may be with n his junsdicton, his power of sentence as to fine is 
limited and u mij^ht be f und tint a greater line than he could pass was ihc 
proper punishment-* 

Where there art counter charges of not, one of which resulted in homicide, 
and the Mag stratc committed both casts, although the charge under S 143, 
Penal Code was in one cast of an olTenct cognizable solely by a Magistrate, the 
High Court refused to quash the rummilmcnt as it was not illegal, and the 
Magistrates discntion should not be lightly inUrftrtd with* Separate tnals 
of each of the contending parties m ihe Stssioits Court should however be held 

216 When the accused hns gi\en in nnj list of witnesses 
Summons to wit uiidcr Bcction 211 Olid has been committed 
when%ccu“sed «*cV“ Magistrate shall summon such 

nutted of tlic witiicssts lucludcd ID the list, as have 

not appeared before hnnstlf, to apjicar before the Court to which 
the accused has been committed 

ProMded that, where the accused has betli committed to the 
High Court, the Jlagistratc m.i), in his disciction, leave such 
witnesses to be smnmoucd b) the ClciK of the Crown, and such 
Witnesses ma^ be summoned accordingly 

Provided also, that if the Iklagistratb thinks that any wit- 
Refusai to summon lb lucludcd lu the hst for the purpose of 
unnecessary witness \c\ation or delay, Of of defeating the ends of 
unless epositmad* justicc, the Magistrate may require the accus- 
ed to satisfy him that there aic rtasonablo grounds for believing 
mat the evidence of such witness is mateiial, and, if he is not so 
faaiished, may refuse to summon the witness (recording his 
itasons for such refusal), or may bclort summoning him require 
such sum to be deposited as sucJi Magistrate thinks necessary to 
(icUay the expense of obtaining the attendance ot the witness and 
all other proper expenses 

In refusing to summon *1 wilniss ciIliI by a {ivrson who has been committed 
fur trial, the Magistrate is bound to show that the necused has failed lo satisfy 
him that the evidence which such witness is required to give is material To 
state that the reasons assigned for requiring the attendance of ihc witness were 
insufTicicnt does not show that the evidence Is not material > It is not for the 
Magistrate to inquiro generally into the nature of the defence, and then to abs 
tain from summoning the witnesses cited by the accused^ A Magistrate can 
require the accused to satisfy him that there arc reasonable grounds for believ- 
ing that ihe evidence of a witness is matenal, only if he has reason to believe 
that the witness is ‘ cited for the purpose of vexation or delay or of defeating 
the ends of justice * 


* Q Emp tr Keyemullah I L R 24 Cil 420 c ) 1 Cal W N 41-1 

* Behan All W N i8S(> j 256 • in re R-iji ol Kantit 1 L R 8 All 66S 

* Denonatb a Itajcoomar biRgh 1 L R 3 Cal 373 (s c ) s Cal L R , 62 

* In re Raja of Kantit ILK 8 All 668 
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Irate other tfnn a I^fagistratc of the third class, may be empowered by 


Local Government in that behalf (S 206) 

Unless It his in fact occasioned a failure of justice, a commitmen 
on an inquiry held in a tvrong district subdivision or other local area ca 
be set aside only on that ground (S S31) 


If a commitment is made without a charge, the Sessions Court ^ 
:e of a High Court the Clerk of the Crown may frame a charge \ 


Under S 3^7 a conditional pardon may be tendered to an 
to obtain his evidence at the inquiry or trial, and if it be found that su F 


has not complied with the condition on which the tender was 

tned for (he offence in respect to which thd pardon was so lendered ^ 

other olTcnce of which he app ars to have been guilty m r.iL 


uuier uocncc 01 wiiicii nc app are 10 ii ivc ovt-ii ^ ^,,1 

same matter provided tint no prosecution for the offence of giving 
dence in respect of such statement «hall be entertained without t c 


aence in respect or such statement «hail oc enicnaineu whul-w, . 
of the High Court (Ss 337 and 330) It has been held that 


cannot be proceeded against until the trial of the other accused ag 
he has appeared as a witness has been terminated and that ms c 
for trial simultaneously with the others is illegal ' The Sessions Ju g 
power himself to direct the tnal of such fl person or to try him at 
the others for except as otherwise specially provided a Sessions Loii ^ 
ta! c cognitanee of an offence unless the accused has been committed to 
Magistrate duly cmpowcrcil in that behalf (S 193) * See S 53 * . 

Where the conditional pardon tendered to an accused person 
and he was committed to the Sessions Court for trial with others j/i 

the same offence the commitment was quashed because he had ^jse 

opportunity of cross examining the witnesses’ It was doubted in „np5vtr 
whether the commitment might also have been quashed because 

comm tted for trial simultaneously with others whereas he sno 


been committed after their trial * 1 « v^d bee” 

The Kigh Courts m those cases however held that the ticrused 
injured*’ because an inquiry had not been held before he was ca 

the Sessions Judge could not tflhe cognuance of the off nee beea'^s* 
had not been committed to liis Court fS rgj) pstiCat”^ 

Uhore the Magistrate on a Police report that the case under im 
was false proceeded under S ^76 and committed the case for trial ^ ® a< 
ment was quashed on the ground that it was without jurisdiction Inas 
ho was not competent lo act under S qyfi * 


CommUments sot quashed ^ 

Insufficirncj of CMilencc against the accused is no ground for 
commitment* The test to decide whether a commitment Is proper cr ^ 
this assum ng that the v^bolc of the evidence tilling against the .'ten* i* 

IS there a case which a Judge nt a trial could leave to the jury? If ”, 

' i jurj Could convict then the commitment Is wtonp ^ 


no evidence on which • 
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A commitment mnJc b) a Mujistratt on a charge of nn olTcnce declared by 
Schedule II, col 8, to be cxclusncly (rttbic bj him and not by the Court of 
Session IS not nccc'^anlj jllcgil, for although the imaimum sentence of im 
pnsonment maj be svithin hi» juri«diclon, his power of sentence as to fine is 
limited, and it might be found that a greater fine than he could pass was the 
proper punishment* 

WTiirc there are counter charges of not, one of which resulted in homicide, 
and the Magistrate committed both cases, although the charge under S 143, 
Penal Code, was in one case of an offence cogmrabic solclj by a Magistrate, the 
High Court refuseti to quash fJie cvmmilmtnt as it was not iVcgoi, and the 
Magistrates discntion «hould not be lighll) intcrfcrid with* Separate trials 
of each of the contending parties in the Sessions Court should however be held. 

216. \Ylien the accused lias gi^cn in anj list of nitncsses 
Summons to wit- uiidcr SLCtlou *211 .uul lias bccii committed 
when*accused is*com* trial, tlic ilagistratc sLall summon such 
of tlie uUncsscb included in the list, as have 
not appeared before himself, to ajuiear before the Court to nhich 
the accused has been committed 

ProMded that, Mlicrc the accubcd lias becli committed to the 
High Court, the Magistrate toa), in Ins discretion, lea\e such 
MJtnessos to be summoned tlic CkiK ol the Ciown, and such 
ivituesses maj be bumnioncd atcoidiiigl) 

Provided also, that il the Magistialc iJnnks that any ^vlt- 

Refusal to summon included 111 the ilbt lOl the pUTpOSe of 

unnecessary witness \e\ation Or dclav, oi ol dcicating the ends of 
justice, the Magistrate may require the accus- 
ed to satisfy him that thcie aie reasonable giounds for believing 
tiiat the cMdence of such uilncss is maleiial, and, if he is not so 
buiibhed, may refuse to summon the ^\ltues& (recording his 
leasons for such refusal), or may bcloie summoning him require 
such sum to be deposited as such ilagistiato thinks necessary to 
dcliay the expenbc of obtaining the attendance of the witness and 
all other proper espenses 

in refusing to summon 1 witness ciud by ■» jRrson who has been committed 
for JxiaJ, ibp JVl is. hoimiJ ip <A>tiw iJiat /J« orrMsrd Jjas Sailed Jo saiisSy 

him that the evidence which such wilntss is requind to give is material To 
state that the reasons assigned for requiring the 'itti.ndonci, of Ihe witness were 
insufficant does not show that the evidence is not material * It is not for the 
Magistrate to inquire generally into the nature of the defence, and then to abs- 
tain from summoning the witnesses cittd by the accused * A Magistrate can 
require the accused to satisfy him that there arc reasonable grounds for believ- 
ing that the evidence of a witness is material, only if he has reason to believe 
that the witness is " cited for the purpose of vexation or delay or of defeating 
the ends of justice ’ ^ 


* Q Einp V KcjeinuUali I L R 24 Cal 429 (s c ) i Cal W N 414 

* Behan All W N 18SO x 2j6 • In rc U^3a of Kantit I L K 8 All 660 
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And all other proper expenses 

T.his enables a Magistrate to require the deposit before summons is issued, 
not only of the expense of obtaining the attendance of a witness, such as, pi^ 
cess fees or the cost of his traxelling, but of professional fees, if the witness be 
an expert, such as, a medical man or a professional engineer 

217 (i) Complainants and witnesses for the prosecution 

Bond of complain, and defence, whose attendance before the 
ants and witnesses Court of Scssion 01 High Court IS necessarj 
and who appeal before the Magistrate, shall execute before him 
i oiids binding themsehes to be in attendance when called 
at the Court of Session or High Court to prosecute or to give c 
dence, as the case maj be 

(2) If an} complainant or witness refuses to attend bef 

Detention in cusio tUo Court of SessioD Or High Couit, or e 

attend Tr1o"Su\e the bond abovc directed, the Magistr 

bond ma) detain him m custody until he esecu 

such bond, oi until his attendance at the Court of Session 
riigli Court lb lequued, when the Magistrate shall send bun 
custody to the Couit ol bcssion oi High Court, as the case maj 

It will be the dut> of iho Magi»iratc, in order to pre%ent hardship and 
necessary detention to such persons, ^ to arrange the coming on of cases M 

thfe Court of Sission that such partK' may not be brought from their noi 

before they are actually required, the) should have written notice of 
date on which their attendance will ^ necessary, and it should be carefully 
plained that failure to attend will be severely dealt with ‘ 

A Magistrate cannot require recogniaancts for the attendance at the Sets 
Of High Court of witnesses cited for the dcfenct who have never appeared 
fore him 

Witnesses should be bound over to ippeir not as a matter of course on 
first day of the Sessions, but on i convenient day fixed in communication 
the Sessions Judge with reference to the number of cases committed 

But m Bombay it has been ordered that m commitments to the High Co 
Witnesses should he bound over to attend on the first day of the Session 

218 (J) "Wlien the accii'icd is committed (for trial, | 

Commitment when Magistrate shall I'lsue an order to such 
jobenotiiied niaj hc appointed b} the Local Gove 

incnt in this behalf, notif}ing the commitment, and stating ' 
olkncc m the same form as the charge, unless the Magistrate 
satisfied that such person is already aware of the commit®' 
and the form of the charge ; 


and shall send the charge, the record of the inquiry 
ChAfge, etc., to be wcapon OF otlicr thing which is to be proutit 
Court”' oi ‘n to the Court ol Scosion or 

Session thc commitment is made to the xligo ^ 
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to the Clerk of the Croun or other officer appointed in this behalf 
In tlie High Court 

(2) When the commitment is made to the High Court and 
Ensi..h of the record !>. not in Englisli. an 

b- fjr*-ard d to ih‘ English translation of siicli part shall be lor- 
HjghCmtt narded with the record 


The proceedings in the inquir) being no« complete, the record and Ihe ex 
hibits are to be forwarded to the Court before which the tml is to take place 
Notice IS also to be gi%en to the ofTicer appointed to conduct the prosecution 
In everj tnal before a Court of Session the prosecution shill be conducted 
by a Public Prosecutor — (S ayo) 

The Gosemor-Gcncnl in Council or the Local Gosemmenl mij appoint, 
generally or m ani case or for my specified class of fi«es m any locil arei, 
one or more officers to be called Public Prosecutors 

The District Magistrate or subject to the control of the District Magis 
trate, the Sub-Dmsional Magistrate may m the absence of the Public Prose 
cutor, or where no Public Prosecutor has been appointed appoint any other 
person not being an officer of Police below such rank is the Local Gosemmenl 
may prescribe m this behalf to be Public Prosecutor for the purpose of any 
case— If any private person instructs a pleaHer Co prosecuCe any 
person the Public Prosecutor shall conduct the prosecution ind the pleader so 
instructed shall act under his directions (5 493) 

Sch V No contains a form of notice of commitment by Magistrate to 
the Gosemment Pleader 

Ordinarily the Sessions Judge fixes the date of the Inal and communicatee 
the same to the District Magistrate 

The various High Courts have issued instructions for the guidance of 
committing Magistrates and Courts of Session in regard to the bnnging to trfal 
of cases committed 


219 iT) The committinc Magistrate or, m the absence 
Power to summon of such Maffislratc, anv other Magistrate 
supplementary wit- empowered bj or under section 206 may, if 
"'**** he thinks fit, summon and examine supple* 

mentary witnesse*? after the commitment and before the com- 
mencement of the trial, and bind them oier in manner herein 
before provided to appear and give evidence 

(2) Such examination shall if possible be taken in the pre- 
sence of the accused, and, where the Magistrate is not a Presi- 
denc\ Magistrate, a copi of the eiidence of such witnes^tes i?hall 
be given to the accused free of cost 

Formerly it was only the committing Magistrate who could record supple 
mentary evidence under this section By the amendment made by Act 
No XVIII of 1923 S 60 the power may now be exercised in the absence of 
the committing Magistrate by any other Magistrate empowered lo commit for 
tnal The amendment made bv the same section m sub section (*) requires a 
copy of the evidence taken to be gnen to the accused as a matter of course 
and not only when the accused asks for it 

S 219 shows that a Magistrate may, even after commitment but before the 
commencement of the trial exercise the powe« given to a Court by S 540 to 
summon and examine anv person as a witness or recall and reexamine anv 

43 
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person al^e^dy e'cammed, if his evidence appears to be essential to a just dfci 
Sion of the case * After the commencement of the trial, the Magistrate ceases 
to have any jurisdiction over the case and can no longer act judicially 

A witness so examined not in the presence of the accused person, nius 
attend before the Court of Session or High Court 

If he should die, or cannot be found or is incapable of giving evident or 
IS kept out of the way by the adverse party, or if his presence cannot be obtan 
ed without unreasonable delay or expense his deposition so taken behre e 
Magistrate will not be evidence before tlie Court of Session or High 
H has not been taken in the presence of the accused, because he has not a 
an opportunity to cross examine him (Evidence Act, (I of 1872) S 33 )» 
endeavour should therefore be made to examine all such witnesses m the p 
sence of the accused person , . 

By notification under the Court Fees Act (VII of 1870) S 35 copi^ 0 ^ 
evidence of witnesses given to an accused person under S 219 of the Co e a 
exempt from Court fees * t M fce 

If additional evidence is recorded under S 219 an opportunity shou 
given to the accused to cite witnesses to meet such evidence * 

220 Until ind dniing the tiial, the Magistrate shall, siih 
lect to the provisions of this Code regarding tn 
peSdTguiaf taking of bail commit the accused by 

to custody 

If It IS a bailable offence (see Sch II Col 5) the Magistrate ® 

the accused to bail unless he thinks fit instead of taking bail to ,1 g 

on executing a bond without sureties for his appearance (S 49 ®) » if 

person IS accused of a non bailable offence he shall not be released on 
there are reasonable grounds for believing that he is guilty of an offence p 
able with death or transportation for life (S 497) The High Court 
sions Court may, however, in any case direct that any person may be aom 
to bail or that the bail be reduced (S 498) 


CHAPTEK XTX 

Of thf Chabge 

“Charge” includes any head of charge when the charge contain* nio 
heads than one— S 4 (c) - 

A ‘ charge ’ maj be defined |o be a written document containing 
cription of the offence, which the Court either in an inquiry or trial o 
rant case, finds prtniA facte proved by evidence before it to have been wm 
by the accused so as to require him to defend himself . 

Tlie fact that a charge is made is equivalent to a statement ,n 

legal condition required b) law to constitute the offince charged was mM‘* 
the particular case S 221 (5) jf,nce 

Tlie object of a charge is to inform the accused of the nature of tbe 
for the commission of which he is before a criminal Court The hw, 
tamed m th s chapter, does not recjuirc that the acts or omissions cons 
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such offence <han be <ct oul in all the r d Inils but it requires that it shall be 
set out in such terms that thd accused nn> be nbic to learn ^\h^t is imputed to 
him, and it »hould be noted that when Ih accused is called upon to plead to 
a chaise, it must be read and exf-hined lo him — (Ss 255 and 371) Such e\ 
planation if properlj gnen should 'upil> the details of the offence which may 
not be set out in the charge and if tic accused is properlj exam ned for the 
purpose of enabling him to explain any circumstances appearing in the evidence 
against him (S 34') there can b lull room for doubt that he has had a fpll 
opportunity of defending hims If Such a course is espcciallj necessary when 
the accused person is undtftnded or when it is sought to implicate the accused 
for acts committed not bj him<<lf but bj others with whom he svas associated * 
For instances of this, reference maj be made lo sections 34 35 37, 149 of the 
Indian Penal Code 

S 223 of this Code and Us Ilhisiratiuns gut instances in which particulars 
«hciu1d be gi\en of the mnne in which th< alleg d ofienc* has I cen tommilted 
In the trial of a summons ris no forma! charge need be framed (S 242) 
but the accused shall be asL d l show cause whj he should not be conMcted 
of the offence of wh ch he is j cu«e<t ihe particulars of that offence being 
stated to him In a warranKast after the isidcncc for the prosecution has 
been taken and the ccused has been ixamincd or at any previous Stnge of the 
case if the ^tag^st^ate is of op mon that there is ground for presuming that 
the accused has commuted an offen which the Nlagistrate is competent to try 
and which can be ad quotclj pinished b> h m a charge shall be framed S 254 
In on inqu ry a charge 1$ framed if after hearing the evidence ond after 
the examination (if an>) of d c accused the Magistrate is satisfied that there 
are sufficient grounds for comm iiiog him for trial lo the Court of Session or 
High Court S 210 

Ponn of Charges 

Charge to state charge undcr this Code 

offence* shnll stitc thc ofTcncc T\ith \thich the accused 

IS charged 

(2) If thc laTv jjhicli crcitcs the ofTence gives it any specific 
Specific name of name thc offcncc may be described in the 
offence sufficient charge I)) lint mmc onl} 


(3) If thc Iat\ jthich creates the offence docs not give it an) 
How stated where spccific mmc, SO mucli of tlie definition of the 

offence has no speci ofTcnce must be fitatcd as to give the accused 
ficnam* noticc of the mattei nitli winch lie is charged 

(4) The hw and section of the law against a\hich the 
offence IS said to ha\t been committed shall be mentioned in 
the charge 


Tilt fact that the charge is made is eqiuaalent to a state- 
ment tint e\cr\ legal condition required b) 
ctMge** *" U\\ to constitute the offence charged ojas ful 

filled m the particular case 
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(6) In the presidenoy-towns the charge shall be written B 
English : elsewhere it shall be written eittei 
L«.guag= .1 language of the Court 

(}') If the accused having been previously convicted oI any 
offence, is liable, by reason of such previoca 
conviction, to enhanced punishment, or to 
punishment of a different kind, for a sub 
quent offence, and it is intended to prove such previous conw lo 
for the purpose of affecting the punishment which the ® ^ 
think fit to award for the subsequent offence, the fact, date an 
place of the previous conviction shall be stated in the charge 
such statement has been omitted, the Court may add it a* any 
time before sentence is passed 


lllustrahons 

(a) A IS charged with the murder of B This is equivalent to ® 

that A’s act fell within the definition of murder given in sections 399 

of the Indian Penal Code, that it did not fall within any of the general etc p 
of the same Code, and that it did not fall within any of the five 
section 300, or that, if it did fall within exception 1, one or other of tn 
provisos to that exception applied to it . ^lyj, 

(i) A IS charged, under section 336 of the Indian Penal Code, 
tarily causing grievous hurt to B by means of an instrument for sn 
This IS equivalent to a statement that the case was not provided for / . 

tion 33S of the Indian Penal Cede, and that the general exceptions O'fl 

(c) A IS accused of murdtr, cheating theft, extortion, adultery, or 

intimidation, or using a false property mark The charge may sta 

A commllled murder, or cheating, or theft, or extortion, or adultery, or ^ 
nal intnnidition, or that he used a false property»mark, without ^ 

the definitions of those crimes contained m the Indian Penal Code, ^ 
sections under which the offence is punish-ible must, m each instance, 
ferred to m the charge .^^5 

(In respect of a charge of cheating, see also S 233 111 (k), should 

that m a charge of that offence, the manner in s\hich it was committed 
be set out > 

(d) A is charged, under section 184 of the Indian Penal Code, 
tionall) obstructing a sale of property offered for sale by the lawful au 
of a public serv'int The charge should be in those words 

Sob section ( 7 ) 

b 310 prosules a Npecnl procedure for the trial in the Court of 
High Court of T case m which the iccuscd is charged I'lth an offen 
mitted after 0 pre>ious conviction of any offence etion, ' 

It IS not the punishment to which, by reason of a previous i» 

person has become liable, bul the additional punishment w-hich ^ jJ,p 
competent to nwxrd by rci«on of this that is here dealt with "^us unde'' 
accused person has been prwiouvly convicted of an offence punlsna 
Chapter MI of the Indian Peml Code (Offences rehtmg .rtonW 

ment stamps) or Chapter Will (offences against property), snf 

m<ml for n term of three vears or upwards and he is again , to tf 

like offence so punishable under either of those Chiplers, he l* *u 1 
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enhanced punishment bejcnd that to sshich he is liable for that offence viz, to 
transportation for hie or to impnsonmtiii for a tentt v.hich may extend to ten 
sears (S 75, Penal Code) 

The " punishment which ih- Court ma> think fit to award " is affected 
in these instances because, the Court b> reason of a previous conviction can 
pass a sentence more severe or award a different punishment It should be 
noted that the fact that a person may thus become liable to a more severe or 
a different punishment does not give the Court power to order such punishment 
over and above its ordmao powers 

Evidence should be forthcoming to prove the previous conviction charged, 
and there should aI«o be evidence identifying the accused as the person so 
convicted, unless this is admitted by the accused person S 511 of this Code 
declares how a previous conviction may be proved 

222 (J) The charge shall contain such particulars as to 

the time and place of the alleged offence, and 
person (if an}) against whom or the thing 
(if an}) in respect of which, it was commit- 
ted, as are reasonablj sufficient to give the accused notice of the 
matter with which he is charged 

(2) When the accused is charged witli criminal breach of 
trust or dishonest misappropriation of money, it shall be sufficient 
to specif} the gross -^um in respect of which the offence is alleged 
to have been committed, and the dates between which the offence 
18 alleged to have been committed, without specifying particular 
items or exact dates and the charge so framed shall be deemed 
to be a charge of one offence within the meaning of section 234 
Provided that the time included between the first and last of 
such dates shall not exceed one year 

It is only when the accused is charged with criminal breach of trust or 
dishonest misappropriation of money that the particular items or exact dates 
on which the offence was committ^ need not be stated 

So a general charge under S 477 A Penal Code (falsification of accounts), 
not specifying the particular entries m the accounts falsified, was held to be 
bad * 

Where the charge states cnminal breach of trust in respect of an aggregate 
sum of money the whole of which was wrongfully dealt with within a period 
.w£vf jTKwe /srt that the o3«TpirfiVi^ (fret joto jr-r 

specified and may be more than three m number will not render the charge 
obnoxious to S 234 and not within S 222 (2) * Nor will the fact that evi 
dence 1$ available as to the various items of which the aggregate sum charged 
wvs composed render a charge which does not specify those items objectionable* 
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Section 2-2 (.) clearly ndmits of the trial of nny number ol acts of bieac 
trust committed within one year, as nmounting only to one offence It s- 
penses with the necessitj of amplification, but does not piohibit eouniera on 
of the particular items in the charge* But when the series of such acts ex 
tend oxer more than a jear, the joinder of charges is illegal® 

S 222 IS not intended to apply only to cases where there is a genera e 
ciency in an account and the prosecution is unable to specify the pirticu 
Items of the deficiency There is no such limitation expressed and a I'lni loit 
which Its language does not support cannot be rend into it * 

S 222 (2) Is meant to npply to the case of an agent or subordinate w s 
duty It IS merelj to receive sums to money from time to time and to 
for them It is not suitable to the case of nn agent whose duties reguiie 
to spend money is well as to receive it ^ 


223 When the natme of tlic cases is such that the particu* 
When manner of mentioned lu sections 221 and 222 do do 

committing offence gue the gccused sufficient notice of the 

mustbestated With uhlch hc lb charged, the charge shall 

also contain such paiticulais of the manner m winch the auegsa 
offence wa** committed as will be sufficient ioi that purpose 


/fiuslralions 

(<i) A IS nceused of the theft of a certain article at K certain time and place 
The charge need not set out the manner in which the theft was effected 

(b) A IS necused of cheating B at a given time and place The charge mu 

set out the manner in which A cheated B ^ 

(c) A IS accused of giving false ejydence at a given time and place 

charge must set out that portion of the evidence given by A which is aileg®® 
be false , 

(d) A IS accused of obstructing B, a public servant, m the discharge 01 

public functions at a given tune and place The charge must set out the nianrit 
in which A obstructed B m the discharge of his functions . 

(r) A IS accused of the murder of B at a given time and place Tlie eba g 
need not state the manner in which A murdered B r? 

(/) A IS accused of disobeying a direction of the law with intent to . 

from punishment Ihe charge must set out the disobedience charged and Jf 
hw infringed 

A charge of being a member of an unlawful assembly (S 142, Penal 
slioufj specif) the common object of «ucli nssemblj, ns Without this 
ihc accused is sinousl) prcjudirtiJ in his defence* Jt has also been bdu v 
an omission to state the common ibject of an unlawful asscmblj is an irregul^^' 
which does not ntcessanlj m ike n lunvirtion bad That depends upon whet 
such omission has niisttj the iccustd and so occasioned a failure of 
ficl which must be shn\n to the satisfailum of the Ccurt of Revision t 
exammalion of the accused and his dcfinci irc generally the best Indication^ ^ 
tins Rut in a somewhat inalogous ease, it w is held that a charge of lurk'ae. 
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hou«c trr<pi«\ ('< , Pcml Code) nml not "-pccifj tlio inlrnti n \Mth which the 

cnmmal tre«in«5 (s ^41) wts rommitted ^nd lint having regard to the nature 
of the charge and dcfino «tt up <vtn if this were an irrcgularitj, it did not pre 
judicc tin. accused m hi« defence md was therefore curable b) S 537 of this 
Code • 

224 In t.3tr\ clnrtfo Mortl't used in ( 1 e«crihing an offence 

Words in charge shill hi (loi 11 ) 0(1 tO lllAP hoeil tlSCd 111 tlie SCnse 

iS" “h.Th'o°”n*c” Ittiohid to Ihtm In tlio hn undei 

IS punishable wliuh Mi(*h t»ff( no( IS ])iinis!nhle 

Sch \ ( lonluns f rms of tharg<.s of »cseral oITlikc!. whicli will serve to 
evplam die meining of these sections 

Sections 221 — i24 d dare whit 1 charge sli uld eontam The object to be 
borne in mind is sulTlcicnllv i > mf mi ihi accused pcr«on of the offence for which 
he IS under tnil <0 that he mav havi ■ fair and proper opportunity of meeting 
the charge and defending him<df A chirge <lial! first of all contain «uch parti 
culars as to the time and j 1 t« vf tin alleged offence and the person (d any) in 
re'ipect of whom it w is commuted «< tr« rtasortabf) sufficient to give the accused 
person notice of the miiitr wiili which la ■» charged [s '22(1)] and it shall 
also state the law and «ecti n if (he law igainst which (he offence is said (0 have 
been committed fS 221(4)} 1 ^ 'b • ting the offence gives it a specific 

name, the charge may d<«cnbe ii tv tint name only fS 221 (•»)] othcnvise so 
much of the definition < f the offence must be stated as to give the accused notice 
of the matter with which be is chiigvd fS 221 ft)] Thus m offence may be 
stated as theft (S 370 Pom! Code) or housebreaking by night (S 455) without 
describing what constitutes such offence But if an aggnvaled form of such an 
offence is ehargid it must also be <et out >n the charge as for example theft in 
a building (S (So) or by (he accused being a «ervant m respect of property in 
possession of his master (S 381) or housebreaking by night in order to commit 
an offence (which should be specilied) punishable with imprisonment (S 457) 
The fact that a charge is mode i» iguivalent to a statement that every legal con 
dition required by law to constitute the offence charged was fulfilled in the parti 
cuhr ease — fS '*21 (5)} This is explained by illustrations (a) and (b) to S 221 
Thus, It would be equivalent to a statement tint the accused was mt of unsound 
mind when he committed the offence (S 84 Pena! Code) or that he did not act m 
exercise of the right of private defence (S gfi) or that he did not act under grave 
or sudden provocation fS 300 exception i S 32^, and S 335) S 105 of the 
Evidence Act (I of 1872) is to the same effect It declares that the burden of 
proving the existence of such circumstances shall he on the person accused of the 
offence and the Court shall presume the absence of such circumstances 

S 223 demands special attention for it frequentfy happens that diffTcurtfes 
arise befire a Court of Appeal or Revision because the charge sets out the speci 
lie name of the offence without giving sufficient particulars so as to give proper 
notice to the accused ff the manner m which it is said to have been committed 
A common instance of this is when the accused is charged with being a member 
of an unlawful assembly (S 142 Pcml Code) The definition of that offence 
(S 141) shows that it may be committed in many ways The accused is entitled 
to be informed of the manner in which it is alleged that he committed (his offence 
This moreover is especially necessaiy where it is sought to make the accus d 
tnWc for acts committed by others with whom he was associated® (Sei S« 34 
la 37 140 Peml Code) (See also note to S 223 onte ) 
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Si.ction ■’22 (, ) clearlj admits of the trial of any humber of acts o 
trust commuted within one year, as amounting Only to one onence 
penses with the necessitj of mipliHcation, but does not prohibit enu 
of the particular items m the charge i But when the series of sue a s 
tend o\er m ire than n year, the joinder of charges is illegal* ^,•’1 tfpfi 

S 2-’2 IS not intended to apply only to cases 'Vhere there is 
cicnty m an account and the prosecution is unable to speedy the p i 
items of the deficiency There is no such limitation expressed and * 1 '®* 
which Its hnguige does not support cannot be read into it , , _h«! 

S 2!2 (i) is meant to apply to the cisc of an agent or subomina 
duty it IS merely to receive sums to money from time to time and to o 
for them It is not suitible to the case of an agent whose duties requi 
to spend money as well as to receive it * 


223 When the natnic of the cases is such that the 
Wh.« m„n.r of mentioned in sections 231 and 22 - to ^ 
committing offence gi\e the accuscA Sufficient notice oi tue uiti 
mustbestated M ith ^UucU Ijc IS charged, the charge/'"’" 

a)so contain sucii particulars ot tlie wavner in which the i 
offence was committed as wiU be sufficient ior that purpose 


/{lustrations 

^n) A is accused of the theft of n certmn article at i certain titm. 

Ihe charge need not set out the manner in which the theft was -yst 

(b) A Is iccused of cheating B at a given time and place The cnatg* 

set out the manner in which A cheated B ij^ 

(c) A is accused of giwng false ejadcnce at a given time and P 
charge must set out that portion of the evidence given by A which i* 

o of hi* 

(d) A is accustd of obstructing B, a public servant, in the 

public functions at a given time and place The charge must set out the tn 
m which A obstructed B in the discharge of his functions . ,wge 

(e) A IS accused nf the murder of B at a given time and place T'® 

need not state the imnner m which A murdered B ave I’ 

if) A IS accused of disobeying a direction of thp law vvith intent to s 
from punishment The charge miivt «et out the disobedience charged an 
law infringed 

A charge of bung a member of an unlawful assembly (S t-l^ i’ 

shnild spicif) the common object of voch assembly, as tvifhouf this jf,jt 

the accused is strioudy prcjudidd m his defence'* It ha< also 
an omission to stat< the common ibjcct of an unlawful assembly is an f 

which docs not nects«aril) make i lunviction bad That depends upon w ^ 
such omissitii has nu'ilcd ihe icrusid, md so occasioned a failure of ^ 
fict \\liicli must be shiwn to the satisficti n of the Cc ufl of rf 

txaminatirn of the iccused and his defenti ua generally the best 
iJiM But in a somewhat malog us ca«t, il w is held that a charge o$ 


‘ Imp 1 Dvtt l{-iutiiint 7 nnin I 1 « p 6^3 

• Dlnnjilhoj 1 KaumV) \n I vii Kec fCr ) laov 

• Ttu mas r 1 mp I I K «i Va | 55? 

• Tmp V M >han SmRl II W i* Ml 5 i 

• {than Mahton I 1 !< 11 tvl i«,f, v< hJm, Kiitiutulla I 1 It 

' 7^0 IV rcih Nath ‘ijic'ir 1 I Jt Sj Cal " 15 (s c ) 3 ( al I J 

• llu-H ii 'I ( a1 \\ * j«y) 
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liou«e trc«p'\«<: {s -iV’t Pcrnl Crxlt) nm! n «*|>rciR tlic inlrntum nith which the 
cnmmal tre«pT«« 440 wt: rommittrd, nnd tint Innnf? regard to the nature 
of the charge and dihnce t up, «\«n if this were an irrcgularit), it did not pro- 
judice the actaj«ed in his dcfinre and wa« therefore curable b) S 537 of this 
Code > 


224 In cAfr\ clnr|ie words used in dcscribnir; an ofTence 

Words in charge slnll lip dlHOlod to ln\f' l)PCt1 Uscd 111 tllC SeilSC 
into “S'oftei” Itticliod tr> tliiiu res|HvlMcl\ the law imdei 
ispumshaMe whuli ‘•IK h offt iicc IS ptintslnlilc 

Sch V (:^) cunt iins f mis of rlnrgis of several oITvnics which will sene to 
explain the meaning of ihr«( settuns 

Sections 221 — 224 d ilare what a «lnrgc should contain The object to be 
borne in mind is ‘ufTicicntli to inf rm th« musei! person of the olTcncc for which 
he IS under trial so that he ma> lnv« i fair and proper opjxirlunit) of meeting 
the charge and defending himself A charge shall first of all contain such parti- 
culars as to the time and place <f iIk ilUgid offence, and the person (if anj) in 
respect of whom it was ommilled is ir« riasinibl) sufllcicnt to give the accused 
person notice of the matter with whuli lu is vlnrgrd [« 222(1)1, and it shall 
also state the law ind section of the law igainst which the ofTcnci is said to have 
been committed (S 221(4)] If •he law creiting the offence giMs it a specific 
name, the charge mav describe it l,v ih n name « nl} fS 221 (2)] otherwise so 
much of the definitiin of the offvore must be stated as to give lh< icciised notice 
of the matter with which lie is tinrg d (S 221 fp] Thus an oRcnct may bo 
stated as theft (S 379 Penal Code) or hou«< brtaking b> night fS 435) without 
describing what constitutes such offence Rut if an iggnvaled form of such an 
ofTence is charged, it must also be *et out in the ch irge as for example theft in 
a budding (S 3f5o), or by the accused, being a servant in nspcct of property in 
possession of his master (S 381), or liou<e-breaking hv n'Rht in ( rdcr to commit 
an offence (which should be specfiod) punishable with imprisonment (S 457) 
The fact that a charge is made w iqiiivalent to a statement that every legal con 
dition required by law to constitute th« offence charged was fulfilled m the parti 
cular case— fS 221 (5)1 This is explained l)> illustnlinns (o) ofid (b) to S 221 
Thus, It would be equivalmt to 1 stalemint lint the accused was not of unsound 
mind when he committed the offence Cv 84 Pen d Code) or that he did not act in 
exercise of the right of pnvatc defence (S «/i) or that he did not act under grave 
or sudden provocation (S 300, exception «. S 324. and S stS), S 105 of the 
Evidence Act (1 of 1872) is to the same effect It declares tint the burden of 
proving the existence of such circwmstanccs shall lie on the person accused of the 
offence, and the Court shall presume the absence of such circumstances 

S 223 demands special attention, for it frequently happens that difficulties 
arise before a Court of Appeal or Revision because the charge sets out the speci- 
fic name of the offence without giving sufficient particulars so as to give proper 
notice to the accused of the manner in which it is said to have been committed 
A common instance of this is when the accused is charged with being a member 
of an unlawful assembly (S 142. Penal Code) The definition of that offence 
f? 141) shows that it may be committed m many ways The accused is entitled 
to be infomud of the manner in which it U alleged th it he committed this offence 
Tins moreover is especially necessary where it is sought to make the accused 
liable for acts committed by others with whom he was associated * (Set Ss 34, 
15 i 37 . 140 Penal Code ) (See also note to S 223 fltife ) 


Palniakanl Ram i Ohanasamrain I L R 2* Cal 39** 
Rehan 3fahton f L ft 11 Cal 106 
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225 No error in stating eitlier the offence or the particiJirs 
„„ . required to be stated in the charge, ana no 

Eife=..<,rr<,„ omission to State the offence or those particii 

lars, shall be regarded at any stage of the case as material, unless 
the accused uas in fact misled bj such error or omission, and i 
Ins occasioned a failure of justice 


Illuslrations 


(a) A IS charged under section 242 of the Indian Penal Code, ^ith 
been m possession of counterfeit com having known at the time vmen re 
possessed thereof that such coin was counterfeit,’ the word ‘‘frauduko X 
omitted in the charge Unless it appears that A was in fact misled hy t is 
Sion, the error shall not be regarded as material t. t«1 B h 

(5) A IS charged with cheating B and the manner in which 

not set out in the charge or is set out incorrectly A defends ^‘tnse . 

witnesses and gnes his own account of the transaction The Court wy 
from this that the omission to set out the manner of the cheating 
material ted B i* 

(e) A IS charged with cheating B, and the manner in which he cn a ^ 

not set out in the charge There were many transactions »tid 

and A had ro means of knowing to which of them the charge to 

offered no defence The Court may infer from such facts that the otw 

set out the manner of the cheating was In this case a matcnal erwr -jj 

(d) A IS charged with the murder of Khoda Baksh on the aist tlu 

In fact the murdered person s name was Haider Baksh and the j, jut 
murder was the joth January 1882 A was never charged with 
one, and had heard the inquiry before the Magistrate which referred « 
to the case of Haidar Baksh The Court may infer from these ficls tna 
not misled and that the error m the charge was immaterial gj, 

(«) A was charged with murdering Haider Baksh on the 20th ij^uny 
and Khoda Baksh (who tried to arrest him for that murder) on the stst } 

1882 When charged for the murder of Haidar Baksh he was toed ^ 
murder of Khoda Baksh The witnesses present in his defence were 
the case of Haidar Baksh The Court may infer from this that A was 
and that the error was material 


^ r'ourt 

S 232 declares that an Anpellate Court or the High Court, . pjW 

Reference under Chapter XNVil or Revision miv in such a case k 

trial upon a charge framed in whatever manner u thinks fit but if the ^ 
of opinion that the facts of the ense are such that no valid charge co 
preferred against the accused in respect of the facts proved, it shall 
conviction fomtnei' 

Where the accused were charged with rioting with a specified 
object (Ss 142 and 147 Penal Codel they cannot be convicted of ol 

committed with Another common object that being an offence In 
which they have hid no opportunih of defending themselves* But m ® 
case it has been h*rd that nlihmioh in a charge of noting the common 
should be st-ifed omisv on lo do so is not matenal unless the accused was 
by If and ft has occasioned n failure of justice * . 

The eximination of the accused and his d"fence will generally #ho 
far an objection of this ground his nny foundation A charge of jm 

• Rabimuddi v Aspar Ah 5 Cal N 31 Pares Vith ‘ 5 irC«r i- Fmp J C L J 
316 

* Bndhw V 'tusst Laebmania 9 Cal V S 3170 
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under S l24^, PenM Code, not setting out the speeches sud to be seditious is 
defective, but such defect does not m \icti of Ss 225 nnd 537 of this Code 
Mtiate the proceeding* nnd ohjecUon on this ground ought to be taken is early 
as po««iblt. * 


226 When 'iiu por'^on i«: oominittctl for trial 3Mthout a 
clnrgc or with an inipcrfLct or erroneous 
°wtth^i clnipt tlip Court or, in tlic ca'tc of a High 
charge or with iraper- Cmirt the (’Icrk of tlic Crown, imj frame a 
fectcharge cliiige, oi athl lo tif Otherwise niter the charge, 

a-v the case nn^ be IiaMiig regard lo the rules contained in this 
Code as to the form of clnrgts 


lUusirations 


1 A 15 . charged with ibe murder uf C \ clnrge of abetting the murder 
of C mnj be added or substituted 

2 A IS charged with forging 1 \alu»ble 'ecunt> under section 467 of the 
Indian Penal Code \ charg* of f britniing false evidence under section 193 
rmv be added 

3 A IS chatted with receiving st< len propertv knowing it tn be stolen 
During the trial it incidentall> appears that he Ins lO his po*ses«ion instruments 
for the purpose of countcrfeiung c< in \ charge under *(ction 233 of the Indian 
PemI Code ennnot be added 

There are several sections of this Code on the same subject S 537 de 
Clares that, subject to the provisions htTcinbef irc contained no landing sentence 
nr order passed b> a Court of competent jurisdiction shall be reversed 01* altered 
under Chapter \\Vn (that ** on a refennee for confirmation of a sentence) or 
tn Appeal or on Revision on account of any error, omission or irregularity in the 
charge, unless such error, omission or irregulant) has in fact occasioned a failure 
of justice, and in determining whether an) error, omission or irregulant) has occa- 
soned a failure of justice the Court shall hive regard to the fact whether the 
objection could or should have been raised at an earlier stage m the proceedings 

(1) If an) Appellate Court or the High Court in the e\i.rcise of its powers 
of revision or of its powers under Chapter WVII is of opinion that any person 
convicted of an olTcnce was misled in his defence b) the absence of a charge or 
bv an error in th< charge it shall direct a new trial to be had upon a charge 
frimed m whatever manner it thinks Hi (S 232(1)) 

(2) If the Court is of opinion that the facts of the case are such that no 
V 1 d charge could be preferred against the accused in respect of the facts proved 
it shall quash the conviction (S 232(2)) 

(0 No finding or sentence pronounced or passed shall be deemed invalid 
m rel) on the ground tint no charge was fram^ unless, m the opinion of the 
Court (f Appeal or Revision a fnilure of justice has m fact been occasioned 
ilwrtbj (S 535 ( 0 ) 

(2) If the Court of Appeal or Revision thinks that a failure of justice has 
been ocr isioncd by an omission to frame a charge, it shall order that a charge 
be framed and that the trial be recommenced from the point immediafel) after 
tlw framing of the charge (S 535 (2)) 


It will thus be seen that the Code contemplates that substance rather than 
firm should be considered by a Court of Appeal or Revision, and that the first 
consideration shall be whether the accused has had a fair trial, that is whether 
an error or omission in a matter of form, such as the preparation of a com 
plele clnrge or a trial without any charge at all, has m any way so prejudiced 

* Chidambaram Pillai p Fmp JI it 32 Mad 3 
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the nccused so as to nllect the result that is whether it has in 
failure of iusiice This will nearly nlw lys appear Jrom the •'e^ ‘ .{,3t 

i{ from the examination of the accused or from hi» defence 
the facts constituting the offence were made known to him, ^nO tn 
cured to explain away those facts or to meet the accusation a 

eerned m the transaction so as not to be responsible for wha oo< P 
hardly be said that he has been prejudiced by an error, that he 

m a charge or by the want of a chaise or that he can just y co p 
has not been fairly tried' It, howeter, he has been in any for 

proeeedigs cannot be maintained and i/aless on considering e c,{(erce 

the prosecution the Court is of op nion that «t docs not esta is ^ 

against him a new trial must be ordered The order passed m 
IS generally that the trial shall be opened before the same h agis 
framing of a proper charge to be followed by the procedure set ou m 
To re examine m chief all the witnesses for the prosecution wou ^({pesses 
unnecessary waste of public time as well as incomenience to ose 
unless the accused is entitUd to ha\e them recalled foc purposes 
examination (Ss 256 257) ...u.oniirntlv taken 

The effect of an error in a charge on the proceedings subs q 
IS discussed in the note to S 537 post . head 

A charge does not mean only the indictment * Charge mci 
of charge when the charge contains more heads, than one— ^ 4 w , ^perfect 

S 226 relates to a commitment made without a charge or with [g 

or erroneous charge and it enables the Court of Session in n c 
It or the Clerk of the Crown m 0 case committed to the the 

n charge (where there has been no charge) or to add to or °*"®*^^* - jHide u 
eha^e (when the charge in respect of which the commitment has b 
imperfect or erroneous) The powers so given would be subject j[,j 

regarding joinder of charges (See Ss 233 el see]) The ' -g cegf>''t* 

section show that a charge of an offence so added must be of an or e 
to that on which the t-ommitment has been made and that the pow . 

S 226 are subiect to the rules Hid down This is shown by the ^ a 

e^pcmllv bv illustration (3) It should be borne m mmd that the arcus^ 

set out in S 233 that “ for every distinct offence of which any pefs 

there shall be a separate charge md ever) such charge shall be triC 1 

Fxceptions arc however made in favour of the conditions set ou gcnenl 

235 23(1 and 231 Of these «<ctions section 235 is the most importan ^j^^cctixl 

practice Subsection (i) declares that if in one senes of acts 

together as to form the same transaction more offences than one are 

by the same- person lie may be clnrg d with and tried at one tria ffnrgral 

such offence Thus S 226 decl ires m Hlustrat On (i) that a perst 

with a murder may also be charged with abetting it but 61ustntion^^^» 

that the possession of instruments for the purpose of counterfeiting [ j 

be idded to a charge of receiving stolen propcrlv I now mg it to 

such offences do not form part of the same trans>cti<n clnrC^ 

The vverds ‘ without a charge includf 3 case m wliidi there ' jj, nk 

ff an offmee on which the Sessions Judge or Cirri of the . j, clnf^^ 

that th prisoner should be tnixl <n the evid n*i 1 n tl 1 rerord ' finnet 

under trial before a Sess ms Court for II gh Court) on r. mmilment m 

b amended or idled to ixrepi with refirence tn tlu ^j^t-forc 1^'' 

prosecution and cornmiinienl M ^Icr not rovired bv the cn irge 
Cl urt cannot lie nia b tin subjeet cf an ad lit on il Cb irge “ 

It will be for the Court to consid r whither ih n<w ir iiltri'ev 

* tlitmakiin 1 Ram e 01 ansaninm II R iCat |»i 

* Rcc r \t panna Snt tnnna I I It S ll< ,n o«i 

* HrrnlfaljUlMlun I T It | Cat (s 1 ) S Tjl W ^ -'^1 
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I' liltlv I prijitlix (fi HUiMil »» hi-* tlifuui ir llu pro«cculor iit llie 
conJuri of his t is« if il i lr« » i* pr.Kt il«tl willi iinf m such n«c. it rmy 
ndjoum thi tri i! f r luli (m r xl m i\ b iMussm— S 2’<j A chnrgc rmy 
hi iltcn-U ir ij kxl it nv i ni I l< n jud^mint is pronounud, or the verdict 
of the jur> I' nturn li r tb |mi)i ns t ih« isstss<.rs in CKpressed— S 227 

227 (71 \n\ (iniii ui i\ iltii 01 add to ain clnrgc at aii} 

Couct nii 7 alt r lun' jodgnu lit is proHotinccd, or, in tlic 

C^’arEe ( of |,,i|s iHfoir tllO (’Ollft of Sc'l'tlOH Of 

lligli Court iKfori till \iidi(l ol tht jni\ is returned or the opi- 
nions of tin ississois IK i\|>Kssid 

( ’) E\ei\ siioli tliii limn m atiditioii shall he lead and ex- 
plained to the accused 

Clnrge includes mv b« J f I irj, vvlun ifu cfnrgu contain^ more heads 
than one — S 4 (rl 

Sub sectlOD 1 
III Id fill M I *1 charf,< 

S 227 cmbis it. uii I iH I «h rj, IIk iddili n tn t clnrgc would 

probabl} he subj tl ( the innvipic si.( out in ihc lllustr'ilions to S 226 and 
ixphincd in thf pritcding nuu I his |>robibl> supirstdes as obsolete the case 
of (3 Lnip V \ppu Mendre J I K b llom , 200, in which 5 arCB*jt, 

C J , and Bwlh J hibl ih 1 und r s '27 of ehc Code of 18S2 a charge of 
another offence could not bi (r imd t the in d, is it w u not an alteration of 
the charge, and tint Lonsc({iii.nil\ s (In I iw did not provide for an addition 
to 1 charge, the trial could n >t be h Id < n the new charge 

This case was di< ipprovid b> Sihvi'Ht J' The pnsonor was committed 
on charges und<r Ss 4^17 ind 47* l’<-n d <-odt SiRvtouT, J, directed the Clerk, 

of the Crown to add i tharg ol fibriciling f d»c evidence under S 193, Penal 

Code It was objected tint the Court vva» not competent under S 227 to add 
a fresh charge on winch the prisoner hid not been committed for trial, and that 
It could onl> alter existing charge* the authorili of the Bombay High Court 
in the above ease being cited SrBviriit J , overruled Ihc objection, holding 
that he was not bound b) the dirision of the Bombay High Court, and agreed 
with ihc minoril) (Scuri, J) \ similir course was t ilcen bj Tlrner, J* If 
the principle contained in the llluslritions to S 226 be adopted, the Inal could 
not be now held undir an iddtd clnrge of such an offence which is not cognate 
to the offcncis under vvhith the prisoner was being tried 

^Micre the jirisintr w is cinviilcd on *> charge, under S 202, Peml Code, of 
omitting to giM mronn ition whitb he was bound to give regarding a murder 
and the Si.ssi«ns Juilgi iddtd a chiige under Ss 109 and 201 of abetting and 
the causing of dis ippnr inc< of evidence of that offence, &c , it was field that 
he Ind actud tillra vires and Ih it Ihc conviction was Illegal, ns there was no 
evidence before (he committing Magistrate to support the charge The iiroper 
course, It was |>()inled out was to have postponed the trial and sent the record 
to the Magistrate with i Miggistion lhat he should consider whether there were 
or wore not grounds for inquiring into a charge against the prisoner of a more 
serious cinraeler thin that on which he had been committed The High Court 
observid that it w is the object of S 193 in restricting the powers of a Sessions 
Court, except in cases unckr Ss 477, 478 and 480 (of this Code), to secure for 
a prisoner charged with a gnvv offence a preliminary inquirj which would bfford 
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him the opportunit) of being ncquamted with the circumstances of the oflencc 
imputed to him and enable him to mal t his defence ‘ , 

A Sessions Court is not n Court of onginal jurisdiction and though '«IhJ 
With large powers for imcnding or adding to charges can only do so wilhieht 
cnce to the immediate subject of the prosecution and commitment and not 
regard to a matter not toxered by tht indictment* 

An exception to S '•ij is made by S 221 {7) in respect to a charge u 
previous con\iction which if omitted in the trial, may be added ‘at any tiffit 
before sentence is passed This is explained by S jto which provides a * 1 ^ 
procedure for the trial of such a charge to take place after the accused ha* 
convicted of the substantive offence under trial, the object of a charge of n p” 
vious conviction being for the purpose of affecting punishment to which 
cused by his conviction on the trial has become liable If the addition o ^ 
charge is such as is hi cly to prejudice the accused or the prosecutor if the tra 
were to proceed the Court may adjourn the trial for such period as Wa) 
nccess iry (S 229 ) 


(b) Ailetalioit of a cJiar^c ,■ , 

Mter includes withdraw-al by the Sessions Judge of a charge ailuv 
him to the charge on which commitment was made® . 

An application t> amend a charge should be considered at once w’t . 
depends ein ividente t U en by the Magistrate in the inquiry held b> bm 
should neit remain over until the end of the trial, so that the ScsS’of* 
may iktcrminp whether it is sustainable on the evidence tal en m h» 

Ulicrc the eharge is expressed m vague terms, the prosecution , 1 
hnuted to the particular sense in which it has once been understood at the ir 
So where the iccuscd i police oiriccr, was charged under S aJ 7 
With having knowingly disobeyed a direction of the law, and it "as net si 
v^hat such direction was nr what his conduct was it was held that 
not be convicted of having allowed stolen property to be returned to the ovv 
to hush up the < ffence, but that he should be convicted rather of having 
the direction of the law in not seizing the stolen property and in allow'^s t 
be restored to the ow ner * . . ^ 

Mhere the accused had been extradited for dacoity commuted m ,( 

and had been committed to the Court of Session on a charge of that .p 

wa« held that the Sessions Judge Was competent under S 227 to alter lh« 
and under S -.3S to conv ict on a charge of theft although the accused 
have been rMriditcd for theft* This was bccau«=c the Court had junsdcton 
hold the trial and under S 238 was competent to convict of a minor ' . 
included in the charge of the oflfenccs of dacoity on which the tnal was m ^ 
But If previous sanction u necessary for the prosecution of nn oflmce 
forms the subject of a new or allcresl or added charge, such sanction 
been obtained before such charge can be made unless sanction has been 
obtained for a prosecution on the facts covered by the original and new or a 
or added chargc--(S 230) 

228 If tlip clnrgc fnmetl or nltciation or 
VVhen trial may lURlff MlctlOIl 220 or PCCtlOll 227 18 . 

pro««d fmaieiiately ’ * * . . -V 1 - nv 

after alteration 


IS , 

inimctlntch Mitli tlic trn^ 


Uroctedin" 

Itlv(.Iv, m tlic opinion of tlic Court, to 
l!ic JimiMtl in 111*5 tlcfcncc nr tlic iiro*5ccutnr in the contlni^^ ^ . 
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cl'ie, the Court un\, in its di^crttioii, after such chiigc or altera* 
tiou or addition lia-> btcu fniiitd or made, proceed ^\lth the trial 
as if the lieu or altered cliirgt Jiid hccii the oiigiinl chaigo 

Although S 21- {xrmiis tli imnuon \ ch trge striking out one of 
Its hcids btfore judgment is jin. noumx'd, it docs not w irrint such a course for 
the puqwse of convctinp in ill l,ilit> «iKt ioniniitud S it was not compc 
lent to the Court i f '> » ion, b«f rc pronouniing jtitlgment, to strike out one of 
the charges for more than three oflimt* c,ntrir) lo S ^3^ afO-r the accused 

Ind pleaded to ilic<t ihirg's and ih i i*t. f r the prostrution w is closed One 

of the objects of S 23^ is to prc\ciu inibimssmutt i) the iiiu^id b) i multi 
phatj of charges and the mi'chicf riU'wd bt smli i contr i\iniion of the law 
cannot be cured b\ «uth an amendiiunt nude n a st igt of the proceedings 
after the mi'chief inaj ln\< btn dont Hit ton'itli n uid scnicncc were 
accordingh <et a'lde ' It does not ipjn ir fr m |lu iijiort tint the accused had 
suffered an\ tmharrj* mem thit tin ilnrgi. Ind been amended before 

he entoretl on his dtfinti and il tint win * lu t »uld hue asked for a ntw 

trial or an adjournment *l th in 1 Ve S 2.) 

229 11 lilt nt-u (ii ilttiid 01 .ttkktl tliatgc 1:1 such that 

When new trial pl<)».(tdltl^ llUlUtlll lkl\ W llli tilt tl nl IS llkcly, 
maj be directed or jn lilt npllilon ol the CoUll tu piCJudlCC thc 
trial suspended ICtU^ttl 01 (lit pliiMtlUoi US. illoitsaid, tllC 

Court luaj cither diicti i new iiial oi uljouin tlie tinl for such 
period as mij be ntttssu) 

S 3^7 indcat'S ihi *t ^ ol tlx irondingo within which charge may be 
altered or added to it a trial it is before «1h conclusion of the trial I his, 

in a trial of a warnni c sc before 1 Ma^isir ic would be before judgment is 

pronounced and in a tn il before the Court of Session or High Court before 
thc terdet of llic jur) is returned or in the t ourt of Session, before the 
opinions of the assessors irc expressed S 36#* declares m what manner a 
judgment shall be pronounced md b 369 declares that, save as otherwise pro 
eid^ bj Ihe Code, or by any other hv' for thc time being in force, or, in the 
case of a Chartered High Lourl, bj its I otters Patent, no Court shall, after 
signing its judgment alter or rceieev the. <ime, except to correct a clerical error 
S 540 gives a Court diserction at my sUge ef a trial to take further evl 
dence if such evidence apji ars to it essential lo the just decision of the case 

S 227 (2) requires th it any allcnlion or aeldilion to a charge shall be read 

and explained to the iccuced thus re-enacting thc procedure in S 255 in the 
Inal of warrint case* and m S 271, m Inals before a Court of Session or a 
High Court After tfii', tlie trial should proceed as on the new, altered or added 
charge in respect of thc ease for the defenex the evidence already taken for the 
prosecution being still ivrdenci on that charge the prosicution and the accused 
having the right lo recall or resummon and examine, with reference to such 
alteration or addilon, any witniss who may have been examined and also to 
call any further witness whom the Court may consider material — (S 231) 

Discretion is givin to thc Court by S •*>8 to proceed as if such charge had 
been the original charge S 223 enables the Court to direct a new trial, or lo 
adjourn the trial, if it considers that proceed ng immediately with the trial is 
likely to prejudice thc accused or the prosecutor 

In determining whether an iltcration or addition to a charge during trial 
has prejudiced thc accused m his defence, it should bo considered whether, lool . 
ing at the nature of the alteration made and the line of defence set up, prisoner 
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Ins Ijocn prejudiced on the ments that is to say, if the ease iinst the prisoner 
has been presented to the jury (or the Court of Session sitting with assesws) 
in a different m inner from that in \\hicli it woulel otherwise ln\c been prescnteij 
In sueh T e is( the Court should, under S 229 cither direct a new triol or 
idjourn the trnl fur such period as maj be ncccssarj The law has been altert 
since this, else so ns to permit an amendment of the charge, but it "dl s 
remain li r eonsid rition whether i charge of m offence not cognate to lost 
origin il!) ehirgid and therefore not toacred b> the facts given m evidence, con 
be ideleel is part of the same trnl * 

230 li tilt, ofitnee ■stated iii the ne\\ oi altcictl or 
Stay of proce»d- (liaige 1 *' one for the pic^ccution of ^^hlch 
‘i prosecution ^ sanction IS ncccssar\ , the case ''hall no 

chirgereVwepre'ious bc JilOCCCtled Wltll lllltll SUCll sailCtlOn IS 0 

sanction tamed, unless sanction has been alrcio} o 

limed loi a piosiciition on the same facts as those on itlnch tb 
ntw 01 iltcicd cliaige is tounded 

Ihovigh > I li IS b en amended b) Act No Will of ipJJ so 

quire I I nipl iini instead ol previou*: «anction in respect of the 

tinned in ih it section bet >rt cognizance can be taken, no 

amindment his bnen made m S 230 This section therefore ha« ceased to 
the gee it bcinng on S iijj which it previously had The provisions ® 
CoOi which require previous svncti n arc Ss 132 and nj? S fci* 

of ‘ consent, but for tlu purposes of S 230 no distinction would 

drawn between Iht^ and previous sanction ’ S 53? no longer 
safiguard an the ca«c of want of previous sanction, as it stood boto'C f 
ment by \cl No Will of 1923 it only rcfirrcd to a want of the sancio 
quirtd by S 103, nnd did not cover Ss 132 iy6A (2) and uyy d 

S iii 5 (S) which declared that, when sanction had been given m m 

m olTenec, the Court could frame a charge of any other olTinrc 
S i>)5 ind disclosed by the f icts has disapp nred the provision is 
the Mine is that contained in the lathr part of S 230 No new * 

wouhl he necessary* thmtf 

rile sections which now require a complaint from some particular 
ir prson b h ri 1 Court tan like cognirance of an oarnce are Ss lOj* 
n/i\(i) nvS ind 11).) On a conipl imt of n|>e made by the husband t 
not cimpitmt to the ( ourt to alter the charge to one of idulKry (S 
III It IS in oaenct tif which no Court can tike rtgni/ancc tscipt on 
plaint of the hush md or in his absence, by some person having charge 
woman on his lilnlf, and no such complaint of tint ofTenre had been 
111 ein umstance ih it the tnisband was a witness for the ef 

c ise nnnot bf regarded is amounting to the mstituiion of a » 

uhilt ra It In no means follows as a nectssiry consequener tint bee 

lui'lnnd miv wi'li to punish i man who Ins committed rape ujiun his wi • 

IS will Ills In 1 connr-elinn with her agunst her consent, he will wi‘n 
nnvii priHcedings when n turns out tint «he Ins been n willing 
scniing parly 1 he sonviclion for idult ry was mcortlingly set aside 

Hut the ^ is( of I compi lint bs a Court rr uillmrity would not In 

s imn r<M>ting in this respect as i complaint by a private j>er«on aggfK' 


‘ I5cR 1 (. ivan Hs Handas C 1b m H C U Tt 1 , c' 
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the former cn^e the Court couU fnm \ chnqjt of in) offence di<clo«ecl b> the 
exidence, though lint offtnet not «pocifinll> inentioncil in jhc complaint 

‘'ee nutc under S 105 

231 Whcneicr .i chir-ft* is illorctl 01 ntldod to In the Court 

Recall of witnesses oflor till* COmilU ncfllH lit of tll(‘ tll.ll, tllC pm- 
Wh-achirg- altered «( ( utui aUtl lilt* 1C( ll'^nl shall lu al|oA\C(l to rc- 

Chll 01 rc-siuiinion, and (\uiinu >Mtli nltionct to siioli .iltciation 
or addition, am Aiitno^s ulu) mii lii\t httn iMiniiud, and also 
to tall am furtlitr uilntss wlioni tin Coiiii nin iliinU to he 
imterni 

It Is ft r tl) tiiirt t tlrtimuni '\li «li<r inj furllitr wiiniS' lli if the 
prost>cutnr or iriU'id m i\ d sin i» « II i- m it nil - t n c -sii li in 

adjournment of the proceedings 


232 {]) If am \pj)elhi< ( «mim oi the Hi^di Coint in the 

Effect of material C\tlCl«t ol Us poUt|s i)t UMSlOll 01 ol its 

*"0'^ puwiis lindti (InpUi \\^ 11 is ul opinion 

tint ain person cornu ud ol m olhiut u is miskd in liis defence 
b\ the absence of i rhir;.t oi In in inoi in iht tliii^t it sliall 
dntet <i new tnal to h« hid upon i thaipi li until in uliattvei 
imnnci it thinks lit 

(^) If tlie Couit Is of ojnnion tint ihc htts ol tlit cise are 
such that no \iilid ch.ugt could bt pitlciitd iftuR'st tlic accused 
ill itsjictl ol the lads pio\td ii sliill t)iinsh tin (omution 


Illllil'Ull II 

\ IS lonotted of an offentc under > tiion 1 j*j f the Indiin IVnal Code 
jj)on a ihargt winch omiis to state tint lie I new the evidenci which ho i-ornipth 

toed or jlienjptcd to u» n» true or ginuint v\ is fiKc or libntilid if the 

Court flunl s it prohjhic th it \ hid <uth knowlcrlge ind th it he w is misled m 
his defence b> the omission from the tinrgt if the stittm nt th it he hid u, 
It sh ill direct 1 nli\ In d uj>on in iiumdid ch irgi but if it ippc irs prob ible 

from till proceedings th it \ hid no such Inowlctlgi u s!i ill qu ish Uil con 

Mition 

Chiplir WVII reljlts to cases submitted for confirmilt n of n sentence of 
death 

\o finding or sintcnci slull bt ini did imrcly on tin. ground that no clnrgi 
w IS frimid iinliss in ihi opinion of the Court of Apjii. 1! or Riiision t fiilure 
of justice Ills bcin occ isioncd theriby If the Court of \ppn! or Revision 
thinks lint fulurc of juslac has been ocnsiomd bj an omission to fnme 1 
thirgp It slnll ordir the thnrgc to In framed ^nd tin. trnl to be recommenced 
from the jwjint inimedintch 'her the fmming of the ilnrgi — S 535 

\Miere the accused had been mnsiiteil of an offence under S 211 Penal 
Code mstc id of ibetment of that offence the High Court on revision refused 
to mlrrhre is the sintince w is appropn itc, and he had not been prejudiced* 
Uliere certain person* were charged and lonvicted by a Magistrate of riot 
Tug (S 147 Penal Code) and gntvous hurt (S 325) under the terms of S 140 
Ptnal Cod md the Scssuns Judge on appeal set aside Ihc conviction of not 
mg inJ njnvKlcd them of voluntarily causing grievous hurt. ho. ordir was set 
1 Ram Logan Lai 7 Cal \V X 550 
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a&'de b> the High Court, on re\ision, md a new trial ordered, on the groiffli 
that they hid iie\er been charged with causing grie\ous hurt but hid been made 
liable for grievous hurt, ciused by others, under circumstances set out m S i 49 
When the charge is tint a man hid voluntarily caused hurt with i duo he 
cannot be convicted of having committed that offence with a 

Jomder o! charges 

Greit care must bi nUen in the strict observance of Ss 23^230 m 
to joinder of chirges m the same trial whether of offences or as against cr 
more accused persons for it his been held by their Lordships of the 
Committee of the Pruy Council,® that where the law forbids a trial to be he 
111 regiitl to charges of several olTcnces of the same kind, ‘t is not an irreguhnj 
cirihle Dy S 537 but is in illegality vitiating all the proceedings, and the saiw 
role mast be applied to 1 misjoinder in the tml of several persons siinultaiif 
ouslv who should have been separately Jned (See S 239) In that case, coatn" 
to S 23-1 the trial vv is htld on charges of mort than three olTcnces of the sa'^ 
kind committed within the space of more than twelve months, and the . 
wis convicted The case was then heard bv a Full Bench of the ^I^dr^5 H'S 
Court on i certificate granted by the Advocate General under S s6 of 
patent, and it was held tint though the indictment was bad for , 

Court was competent to dud with the case on the evidence in regard to the fhuy 
upon which the irni might and should have been held On tlie«c ehargfs 
prisoner was convicted and sentinred . , 

On appeal their Lordships of the Judici il Committee of Ihc Pr ''7 ^‘'‘ 1 ^, 
set aside (he conviction md sentence holding tint disobedience to an esy^ 
provision of law as (o i mode of irnl is not a mere irregularity, but on 'W 
ity, tor when the Code positively macts that such a trial as had taken p 
shall not be permitted the contravention if the Code cannot come wi'b'’' 
descnption of error, omission or irregularity within the terms of S $37 ,) 

The senes of section* reining to lomdcr of charges commences P 
with a dochratfon tint fir every distinct offence of which anv person is 
there shall he a separate clnrge and tv«ry such clurge shall be tried seraM*^' 
eacept in the case* mentioned in Ss 231) ,j 

S 234 permits joinder of tlnrgcs , f more offence than one ff the 
provided that there ire m t more than tlirre ofTenecH and provulnl 
Uieso offences have bcin tommitted within the space of twelve month 
first to th< hvc of siicli ffcnces S 236 illows joinder of charges of , 
ofTcnres, when 1 single lit .r seres of ictv Ithc word • act ’ including on 
omission-S 4(2)] renders it dmibiful which of these offcncis the facts 
will constitufe that is to say, whin the Court is unable to apply the hw ^ 
^cts pn.vcil s> a. t, deNmune which if such offences Ins been t 

237 supplements S <; .3, „ s,«.cnll> important The essonre . 

s-orlmn ,s whether the act. which form the subject of the trial an so roni^^ 
as to firm t/ir tame triusarhm The iHustratmns ctplim its meaning f'^ , 
have b<in several reporl.d cases whuh ir. set «ut in the n 'ic In 2ta') ^ ,, 
iJriU wiih jnindcr if charges ag iinst more than one person, and derhn-s 
wlnl nrcnmslances thev mav be charge! ml tnul t. "ether, leaving it 
to lh C*otirI 10 decide whether it is mt prip'r m the interest* <f 
siirh persons sbnild ml hr charged and innl senaratch The rss.nfO , 
secticn r.ke section 23s is tint the .ffimes (whctlwr .f the sam. I md ‘ t “ ' , 
hair been cnmmitte,} //„ same Iransieim,, a jierson cinrgi-d wiih an 
ami annh'-r with almm.nt of «r atUmpling to comnuf it Ixing w.il n <" 

‘UeifiiOhn n Cal W N to??. » Sitaf Cl.vn Ira Mnilm 17 Cil " 
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But T mi«|omdfr of chirfic* citlnr tn rt|,ird to olTmcos or jHrson«, tlioufili 
It nn\ be finl to tlic \nlidit\ of proco«lmj,s on i irnl will not mike a commit- 
ment illegil for It IS the dutv of Ih *^“<<1005 Judge holding the Jnal, if he 
thinks It neecssan to fnmc chirges iml to Irs the offences chirged, or the 
persons chirged ^epinteli * t^et S ’to) 

233 Tor cMr\ (li<5tinct ofTeiicc of which th) person is ac- 
Sepirate charges for cn^ed theio ‘'InM hc .1 ‘‘Cpiratc charge, and 
distinct offences c\crt Mich ch irgc ‘?JnlI he tiled separate!}, ex- 

cept in tiie cases mentioned in ‘.cctions ‘231, 235, 2 3(i .and 239 

Uluslralton 

\ i« lecused of a theft <n one ocrision nnd of enusmg grieious hurt on 
another oci i»ion A must be 'epintiK rlnrged and sepnntel) tried for the 
theft and nustng grievous hurt 

S 233 down the generil rule tint anj person ncru«cd of more than 
one offence shall he separate!) tried for eich offence The exceptions are set 
out in the foil jw mg sections *34 'tS 

TJic law so expressed nfers onlv to the joinder of charges of offences not 
to the joinder in the same trial of charges ngiinst sevenl persons S 239 deals 
With that subject The joinder of charges of ivso or more offences committed 
on two different dates is an tllegilit) which « inn »t h iiinil under S ^ 37 ® un 
loss It IS within the terms <1 S or S *35 

The following offences undir the Penal C<^e have been held to be distinct 
offences for which there should be separate trials — 

Framing an incorrect document as a public servant with intent to cause 
injur) (S 167) and forgery of a register kept b) a public servant (S 466)* 
Dishonestly receiving stolen property (S 411) and habitually dealing with stolen 
prvpcrtv (S 413)* 

It was previoosl) held that when the same offence has been committed 
against several persons, as for instanei, three robberies committed on the same 
night m three different houses, there should be separate trials * But the law 
in this respect as laid down tn this cise Ins now been altered by the amendment 
m S 234(1), introducing the word* “whether in respect of the same person 
or not ” 


In these cases the joinder of charges was considered But when two dis 
tinct offences were join^ and made the subject of one charge It was held to 
constitute an illegalit) , the proceedings were accordingly set aside and a new 
trial ordered* \\hcre three persons complained of having been cheated in the 
collection of their rents and these acts were made the subject of one charge, 
the High Court refused to interfere regarding it as an Irregularity because the 
NAac prcpc.'})’ cnrbfe- tagetfrer cftwAfr 5 ^34 jira* .*& Aarmreif fruC 

been prejudiced It was said to be n defect not of misjoinder but of duplicity 
(Sec Achbold on Pleading Fd 1910 p 76) ^ 

The case of Subrahmania A))ar (II R 26 Mad 61) is now the governing 
case on the question of misjoinder of charges and hardly a case on this point 
comes before the High Courts m which it is not considered It has been applied 


' See however Manavala Chetty I I R 29 Mad 560 
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to most of the following c-iscs, though tn some of the Cases individual Judges 
have followed all its implications with some reluctance, for instance it kas 
debated whether it is an authontj for holding that m no case can a mi«]omder 
or a failure to tr> charges aeparitelj be on irregulanty within the 
meaning of S 537 i In this case it was held by the Court that there was an 

illegal joint tml where on » single complaint of two offences of cheating nr* 

Bank of M idras in connection with certain bills of exchange, and 
false representation as to tb amount of his assets the Magistrate heart the 
prosecution evidence without discriminating between the two offences, and 
he framed separate charges and ilso numbered them a' separate calender cis« 
when the witnesses came to be cross examined he lost sight of the distinction 
and allowed cross examinaiu n indiscriminately m respect of both charges 
The Calcutta High Court held (Co\e J with reluctance) that the trial v.s5 
illegal where a single charge was framed under S 40^ Penal Code of cniana 

breach of trust m respect of a total sum of io annas 6 pics to wit, a sum of 

4 annas 6 pies collected from A between certain dates m om J^ar, 
of 6 annas collected from B between other dates in the same Jear Tti*: U 
has now provided for this ease by an amendment of S 234 ^hich ' 
clear that the offcncis which maj be joined in one trial under that , 
need not have been commuted in respect of the same person So 
other cases to the same effect are now obsolete In some casts it 
that a single charge relating lo three offences of the same kind is defective 
muUiplicii} and not for misjoinder and the tn 1 is not bad upIfjs th® icfu^re 
has been prejudiced ' 

A charge of criminal breach of trust can be tried under S 33 a 
same time with one of falsification of accounts made to conceal the 
prntion as part of the same transaction and two unconnected eharges of «' 
fication made can be tried t one tnal under S 334 but a charge of 
breach of toist cannot be tried with one of falsification relating to a separai 
transaction * . 

The illogaht) of joining m one head of chirge several offences eontmitt 
fn trio same transaction which could have been tried together under S »35 
not one whch vitiates the whole trial* ,1 

The Calcutta High Court has held th-u S 233 applies to Sessions casr* 

A joinder of three charges under S 409 Penal Code, with thrt« "f., 
h 477A of the same Code rctiimg to different transactions is not warrantM 
anj c-sceptions provided in the Code of Crimiml Procedure is illegal onJ ’ 
absoUiielj Mil to the trial » But n senes of falsifications of accounts 
cover T single defaleition c in be tneil together r 

U has been po ntrd out that in the case of «ri,brflI.monia Ayyar S US ^ 
not applicable md so where two charges ssere tried ngainst the acci»«f 
ncting ,n coneert made separate representations to two sets of person* pre«^ 
at the same time and place and so cheated them it was held that thoufi'' 
s^hould have Vrn as nnnv charges as there were persons cheated 
had ^nsioned no failure of justiic and the transaction was one and the trt 
was Kal under Ss 235 and 230* . , 

A charge under Ss laoB and 420 Penal Cwle of conspinc) 
person bv deceiving |„m bv means of 22 documents and so dishonestly 
mg him to p ay different sums of money to 22 different persons is n 
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one offence uni). . cin^piracj, and such a chirgt is not bad under 23^ 
■M. cunnmmg 22 distinct offences in one count ‘ 

234 (1) When n jier<5on is accused of more offences than 

one of llte ''nine Kind committed uitliin the 
same^"kin(l*"'wthm ‘=1^00 of twchc IllOlltlls from tllC filSt tO the 
year may be charged ^ueh offlllCCS, whether HI TCSpcct of tllC 

together bTuii pei‘'<»h or iiot lic ma\ he charged with, 

and tried at one trial foi an\ mimhii of them not exceeding thiee 

(2) Offences arc of the sum Kind wlit'ii tliej .tie punishable 
witli the same amount of pnni‘'hiiieiit under the same scetion of 
tlie Indian Penal Code or of an\ spcct.tl 01 local law , 

“ Provided tint, foi thi puriHKc of this •section, an offence 
punishable under section <37‘) of the Indian Penal Code shall be 
deemed to be an offence of tin saiiu Kind as an offence punishable 
under section 380 of tin ‘-.iid Coili, uid that an offence punishable 
under anj section of tin Tiuli.iii Pena! Code, oi of .anj special or 
local law, shall be deeuud to In an offence of the same kind as 
an attempt to coinnni sudi offence, when such an attempt is an 
offence 

A trial held un tharge^ of in< n iiff<.m<.» tiun ]>cmnticd b> S 234 is con- 
trar) to latv ind is bad * 

This section has been 'imendtO b\ Act Nu Will uf 1923 S 62, by the 
introduction of the words ‘ whethei m rispcct of ihe sami person or not ” The 
Courts had gt'ocrally held' that this w is the intention of the hii, though Ihe 
contrary iieis had been taken particuhrl) in cirlier cases* 

The offences which mi) be charged in one irnl must bu offences of the 
same kind, le, punishable with the simt nmouni of punishment under the 
same section of the Indian Fenil Code or of in) special or local law This 
definition has been widened b) Jhe prOMso, adtlitl b) Act No Will of 1923. 
S 62, and It IS now hid down that olTenrcs under S" 379 and 380 of the Penal 
Code are of the same kind, 'ind that anv offence is of the same kind as an 
attempt to commit that offence 

In the following cases Inals hue been lield to In\e been mnlidated by 
reasons of the proiisions of S 23-1. where scion! persons were tried jointly 
for offences under Ss 147 and 325 Ptnnl Code, committed on one day, and for 
offences under Ss 147, 323 md 342 of the stme Code committed on the next 
day', where at the same trial there were three charges under S 408, and one 
under S 477A of the Pcml Code*, where tliere were cumulatlie charges under 



^ BechanPande I L R 38 All 457 Emp p Bab.i I al 

Subedar Ahir i Fmp I 1 R 43 CaT 13 Sn BhiRwan Singh t rmi 
507 In re Raja Rao jo Mad L J 234. ° ‘ 

i Nand.K„m„s,rt„, rm 

1128 AliMohinudi Enip 13 Csl W N 418 


Pat I I 200 
t3 Cal W’ V 

II Cal W N. 



356 


COD^ OF CRIMINAL PROOLDURL. 


Cni? m 

btc 


Ss 4U anti 414 Prnal Code * In the last case it wns held lint the error coulil 
not bo corrected bj the Magistrate stating in Ins judgment that the chars'* 
might have been laJiclIy framed in the "iltcrnativc under b 236 hj 
proceeding only on the charges legally triable nnd dropping the rest The sint 
mg out of charges should be done before the end of tl"e trial, and the 
should be given an opportunity of making Ins defence on the charges as amciia*u 

Ihe word person (where it first occurs) in b 234 i* not confined to t e 
singular number It is for the trial Court to determine whether the tnaf 5 ^ 0 “)“ 
be joint or not where a single offence is charged, if a joint trial would prtju- 
Uice the accused thire should be separate tn ils As to joinder of persons s-t 

^239 , 

b 234 does not apply to a single charge under b 401, Penal Codf. « 
belonging to a gang of persons -issociated for the purpose of habitually 00m® 
ing theft between igij and 1917, the charge relates to one offence, the gi* 
which IS association^ 

Although S 227 permits a Court to alter a charge at ony time 
judgment IS pronounced still -i charge which is illegal by reason of it» 
contrary to S 234 cannot be altered when the ccuscd has pleaded to n 
the case for the prosecution is closed, because the mischief which the law i®"®" 
cd to prevent— the embarra' ment of the iccu-td by i multiplicity cd charge 
in ly hi\c bi'cn caused* 

More Unn three statements alleged to lia\c bun fuUcly made m one df » 
hon may be. charged in the same trial because thiy form one aggregate m‘ 
giving false evidence and thus form part of the same transaction They do"® 
constitute sepante o/Tences to be separately punished* 

S S34 la frequently ippUed to offences connected with matter* « 

piymonts of money criminal breach of trust or dishonest mis ippropf’®' 

of money In connection w«h ,t s - j fa) should be rend under 
cnirgc of *ueh an ofTemi may specify the gross sum m respict of 
onenee IS alleged to have been committed vvnhout specifying particutvf c 
i'W that the time included within fhe first and last of 

d tics shall not evceed one year So m a trial on a charge so framed " V 
'Iso specified iht various items eacecdinc ihiv number it was held* t' > 
proceedingi were regular and withm the terms of S 2x4. and not 
the leading c.se before the Frivy Council in respict to misjoinder, m 
ofTenres chirgcd extended over a period 6 yond one year ond were more m ^ 
b-r thm wh.t could be tried at one trnl ^ 

^kU.u ,** h'n'ts the number .f ofTences of the same hvn^ 

wh ih m iCcuMd pervon may be charged ind tried m one trial H doc^ not r* 
that he m .y not bo tried »n another trial for oth^r offences Thi* 

r ' charged m Ih terms if S 222 (’) wid' 

crimmi! misappropriaimn if moniy w respect nf 1 
without sjKCihmg the partwufar items ,n rtsped ..f which or the 
on which such an offinre has boon committed it mav be d .ubted 

1*^^" aftrnv rds be charged with suili m uffcnce rcliling I" ■» 
a ?)-.! covsred by the general charge i" 

a trial has Wen held Sc S .o, hot/ 
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Wlicn ihe iccu'ed wis irird nn chirg s under S 471, Pcml Code of dis 
hon«tI) u«ing cle\en receipts which he knew to be forged document*, and it was 
found that thc'o receipt* wrrr u*cd, lint i*, priscntn! to the Court, on three 
occisKii' It w i* held tint imh thru. sfTrnces Ind bien committed, nnd lint 
i-onstqucntlv there was no misjoindir ' 

S 34 dtc* not ipph where *e'tril jiecM ns irt jt iniU accused* 

235. (J) If, 111 one 'stnc*' «»f tots so lonncctcd logcthci as 

Trial for more than l<> form till sHiK tl Ills'll lioil, niOtC ofTcilces 

oneonence tlun (,111 dU ( Oltllllittod b\ tllC squic peiSOll, 

he maj be charged Mith, iml tried at one tin) for, cieij sucli 
offence 

(J) If the act'' alhged constitute in nflciuc falling within 

offence falling dclimtlODS of lU) laW 111 

Within two defim. foioc toi till tiiiK htiiig l)\ wliich offeiices aic 
(U fined 01 punished tlie piisun accii&cd of them 
mu he cliJigod with iiul liiid it one liial foi, t ich of such 
offences 

(d) 11 seieial .icts, ol uliith uiu oi inoic linn out would by 
Actj constituting il‘'ell 01 thcuisel\<.s toiisiituie au offence, con- 
iwuun*"wheni*eom ‘’^^tutt when tombimd I (hffoicnt offence, the 
bined”*a* 'different pctsull ICtlUcd ol tllCiU 1111} bc charged With, 
and tiled at one tiial ioi, the offence consti- 
tuted b} such acts when combined, and lot an} offence constituted 
l)\ ail} one, oi moie, ol such acts 

(J) Nothing contained in this stuion shall affect the Indian 
I’cnai Code, section 71 

Jlluitralwut 


/< sub secUon (»)— 

(fl) A rescues B, a jierson »n lawful cu$tod}, and m so doing causes grievous 
hurt to C, a constable m whose cuslid^ B was A may be charged with, and 
lunMcted of, offenci* under sections saj nnd 3jj of the Indian Penal Code 

(£>) A commits housebreaking bj day with intent to commit adultery, and 
i-ommits in the house so entered idultcry with Bs \v,fi \ may be separately 
charged with, and convicted «>f, offences under sections 454 and 497 of the 
Indnn Pent Code 

(c) A entices B, the. wife e»f C, »w ij from C. with intent to commit adul 
tcr> with B, and then commits adultery with her A mny be separately charged 
With, and convicted of, offences under sections 498 and 497 of the Indian 
Penal Cod< 

(d) A has m his. possession several seals knowing them to be counterfeit and 

intending to use them for the purpose of committing several forgeries punishable 
under section 466 of the Indiin Penal Code A mny be scparitely charged with 
and convicted of the possession of each seal under section 473 of the Indian 
Penal Code ^ ■* 

M Will! inleni lo cnusc injury lo B, ^ in.litutes i cr.m.ml proctedmB 

• Q rmp t Haglui Nath ])■»* I I R ao Cil st% 

* Uudliai 'sheikh i Tarap Sheikh 10 Cal \\ \ 33 
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ngainst him, knowing that there is no just or lawful ground i 
mg, md also falsely ntatses B of having committed an ^ i -5^ 

there is no just lawful ground for such charges A nia> be , Podt 

with and convicted of two offences under section 211 of the Indian P 

(/) A, with intent to cause injury to B, fnUcly accuses f ^ h 


tonimimd an offence, knowing Ihit there is Oo ju'^t A W 

charge On the trial A gives false evidence .ngnmst B, ,|tfi 

cause B to be convicted of i capital offence A maj be separatcy 6 
and toinictcd of, offences under sections 211 ^nd 194 ® 


and toinictcd of, offences under sections 
Penal Code 
(g) A, with 


others Lomonts the offences of rioting,^ 


issaultmg 1 public vtrvant tndeavduring m the discharge of hiS' , offencf* 
suppress the not \ maj be separately clnrged with, and convice » 
under sections 147 323 and i^s of Indian Pcml Code nersoin 

(/i) \ threatens D C and D at tht- same time with A" ‘ ^ aiti 

hrm lo them A may be separately charg I 

he three offence** under section 5 ®^ 

Illuslnlions (») l» ('0 ft'?''"'"! 


With intent to cause 
convicted of e ich of the 
Code 

Ihe separate charges referred to 
be tried at the same time 
lo sub seelioii (i)— , . , tut^' 

(i) A wrongfully strikes B with i cane A nnj be sipanlely gpd 

md convicted ot offences under sections 323 md 35^ ®f the ,},fj 

(/) Several stolen sacks of com are made over to A md B, "''no 
arc stolen property, for the purpose of concealing them A and o gfampit 
voluntarily assist t ich other to conceal the sacks it the button' ®|, yod f 

A nnd B nny be sepantely ch irg d with md convicted of, o*'®" 
sections 411 and 414 of the Indian Penal Code , i.ieiy ic 

(fe) \ exposes her child with the Knowledge that she is thereby ^ 

( lusc Its death The child dies in consccjucncc of such exposure y 
separately charged witli, and convicted of offences under sections 3*7 
of the Indian Peml Code ,g|. ce<’ 

(0 A dishonestly uses i forged document is ginume evidente, m 0 
MCt B I public sen int of an offence under section 167 ^ 

Code \ m ly be scpanuly chirged with nnd ixinvictcd of offences 
tion» 471 frnd with 4C0) vnd icy* of the same Code 

k sub sechon (j)— w 

(?»0 A commiis robbery on B ind in d *mg co voluniirlly ynJff 

A m ly be sipiratelv charged with and convicted of, offence* 

‘ 3^3’ 39 104 of the Indi m I’cml Code .l^ jrf 

“s 71, P»ml Code «Iiotild b« re id with this section m ilclerniminp 
lencis to be jnssed — . 

Where mythmg which i> nn offcnic i-* mide up of ji irts, my ot Lfp^nt 
ic Itself an offence, the ifftndir shall not l> punishcii vvith the 
more than i nc of sikIi hiv iffimcs unles* it be «o cNpre«sIv of 

iiivth ng Is an offence filling vviihm tvvo or more separate ^ 

hw m f m for tin time twing bv which offences are definei! or 
where ceveral net*, «f wliuh » n« or more than one would bv it'cH 
cmstilute in offinn, nnsliluK, wh n «ombin<tl a different ^ 

< fieri ! r shill mt t>c punishrtl with 1 m re cevrri puni«htTient than 
which In * Imn could award hr any one cf such < ffence* 

Wutiraitttns 

(a) \ give* 7 ffly *lrol e* with a stick Hin \ ma) have 
r ffencr of voluntarily causing hurt lo 7 bv the whole beating, nnd 0 
of the blow* which make up the whole Iteiimg If A were liable to 


him 

tion* 
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for c>er} blow, he might be inipri«onc<I fer fifl\ jnrs one for each blow But 
he IS liable oni\ to one punishment for the whoh beating 

(b) But jf wlnle \ i« l>oniini* Z ^ interfere*! and A intentionally strikes Y, 

here, as the blow gi\<n to \ i« no part of the act whereb) A Noluntanl) causes 
hurt to Z, \ i« liable to one punishment for aohintarilj causing hurt to Z, and 
to another for the blow gnen to \ 

S aja It should be n< led relates « nh ti the joindtr of charges of offencts 

committed b> the tjiii ficrsoii and t\repi in rtfirence to S 71, Pinal Code, 

in sub-spctnn (^i it docs n« deal with th scuteoci to be passed on the charges 
of the offences mentioned in the illustrations S i» important m rela 

tion to the subject of the «intence whirh maj be passed in 1 trial in which on 
a joinder of charges the accused mij be c<nMCled of more than one offence 
and S 35 111 e S 23^ (4) speciall) provides for the operation of S 71 Penal 

Code S 3 j enables a Ciurt to pass a second sentence in the same trial which 

ma^ be in caress nf the ordinarv powers of the Court and it thus enhances the 
ordinary limits of stnienre which cm be passci! b\ 1 Magistrate under S 32 
The distinction between S 71 Penil Code and S 35 of this Code is shown bj 

the explanation to S 33 The former deals with separable offences, the latter with 

dithiiel offences S 71 Penal Code declares that when anjthtng which is an 
offence, which is made up of parts of which in> part is itself an offence, the 
offender shall not be punisled with thi punishmet of more than one of such of 
his offences unless it be so expres»1) providei] Tlius where an off nee is made 
up of component parts of which each i» itself an offence the offence in the 
aggregate mav become a vtrv heinous offence ^s mstmres of this culpable 
homicide and daenitj mav be mentioned for these in their component pirts 
constitute m4n> le»« senou** offmees S 35 of the C de requires that only one 
sentence should be passed for »uch an offence and that for purpose of sentence 
such offences shall not be broken up into tlieir component parts The latter 
part of S 71 Penal C«ide pr eecds on th sime principle 

Tie difference between Ss ’34 and ■‘33 has been considered (/) and it was 
observed that S 235 seems to apply to a case m which thi different offences 
are parts of one transaction and not to a senes i f similar offences committtd 
on different dates 

So as to form the same transactlon—Sub section (1) 

Proximity of time combined with intention and similarity of action and 
result ore elements for consideration in determining whether the alleged facts 
form the same transaction ^ The illustrations to sub section (1) refer either to 
cases when different offences which may be tried together, form parts of one 
continuous series of acts fills (a) (6) and (c)] or to cases when several dis- 
tinct offences are committed at the same time, (Ills (d) (g) and f/t)] or to cases 
in which, though an Interval of tune mav have elapsed between the several 
offences the same specific criminal intent is common to them all— fills (e) and 
f/)] So the members of n police force who had combined to maltreat persons 
In the course of an investigation might be dealt with under S 235 for a senes 
of oppressive ••cts of which they were guilty m prosecution of their common 
object but in all such cases it would be necessary to consider carefully whether 
tb^ alleged -cts were as a mailer of fact so connected in one senes as to form 
escrntiallv and strictly the same transaction* But where the identity of cir 
cumstance is imoaired by the difference of time place and persons present the 
fact that all offences charged are Said to have occurred in one police investigation 
conducted by d fferent policemen who did not act together, seems to show that 


• Copahini Var-saij a Meir S92 

* 0 Cmn ti Vaiiram I k R idRcm 414(424) 

*0 Emp I raltifapa f f R ryBom 491(407) perBiRDwooo J 
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against him, knowing that there is no just or lawful ground for P |j, 
ing, nnd also falselv accuses B of having committed an offence, . J 

there is no just lawful ground for such charges A may be /vif 

with and comictcd of two offences under section 211 of the Indian 

(/) A, with intent to cause injury to B, falsely accuses . f uh 

committed an offence, knowing ihit there is no ju«t or lawful y, 

charge On the trial, A gives false evidence against B, Agreed mdi 

cause B to be convicted of i capital offence A may be separately ^^6 
and convicted of, offences under sections ° 

Penal Code ,, wt 

(g) A, with si\ others commits the offences of ry -s swh w 

assaulting a public '■cn mt cndeavdunng in the discharge of his uy 
suppress the not A may be sejnrately charged with, and convic • 
under sections 147, 32^ and 152 of Indian Penal Code pjrsonJ 

(b) \ threatens B L and D at the same time w'lth injury 0 
with intent to cause alarm to them A may be injun PfW* 

convicted of each of the three offences under section 506 of t e 

Ihe separate charges referred to in Illustrations (o) to ^ 

be tried at the same time 

to jMb rrction U) — i-h-irccd 

(1) A wrongfully strikes B wuh 1 cane A may be stparUely Cod 

ind convicted of, offences under sev lions 323 and 352 of the 

fl) Several stolen sicks of torn are made over lo A and B, « jjiffeufcn 
are stolen property for the purpose of concealing them A jnfl -raiop' 
voluntarily assist e ich other to conceal the sacks at the bottom >f 

A and B m ly be sejiiritely charged with, and convicied of, 


sections 411 and 414 of the Indian Penal Code 


iA«iy 


(/) \ evposes her child with the knowledge tliat she i> the 7 guy bf 
c luse Its death The child dies m consequence of such exposti" 
separately charged with, and convicted of, offences under sections 3 7 
of the Indian Penal Code to ce" 

(i) A dishonestly uses t forted document i% genuine evidence, m Pew' 

MCt B a public serv int of an offenee under section 167 of the ^ 

Code \ may be sep irately charged with and convicted of offene 
tion« 471 (rtaU vviih 4OO) and i«/» of the same Code 

to sub srclioit (j)— fiu-l tJ 

(ill) A commas robbery on B ind m doing so vuluntiri!) 
liim A mi) be stparalely thjrj,ed with and convicted of, offencev 
tions 323, 39’ and 304 of ihc Indi m Penal Code - ,jif 

71, I’inal Code should bi re id wiih this xia.tion m delinnini p 
Uncts lo be passed — . fir’* 

Where inything which is m offmic is made up of pirls any cf 

i< Itself an offence the offcndir shill not b punishetl with the P'", ■ WTi^^ 
more than one it such hi» ofTinirs unlc«« it be «ii expressly of *''' 

lUivltnnp IS an offrnct filling within two or more separate f 
law in fine for iht tune hung bv which offences are defined 
when Several aits, <>( vvhiih oni or more than one would by itself t*^ 

cnnstiluie an ofitnci, r< n<liiiite. wh n «-ombined n different o 
< fl nd r shill n )t Im? punislud with 1 m rt sevtn punishment loan 
which tri s liim could aw inl for my one of such offences 


/Iluifratioili ^ 

(a) \ gives 7 ffty siroJ es with n st ck Hire \ may have cotn^'^^ 
rflcnce of vcluntarily causing hurt to 7 In the whole beating “ , 
of the ttows which make up the whole beaimg If A were liable to pvi 
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for t\er) Llo\\, he might bi imprisoned for fiftj Jttrs, one for each Wow Dut 
he IS haWc onU to one punishment for tlw \shoK be \ting 

({•) But if, while \ beating i. \ interferes, and \ intentionally strides Y, 

here, as the blow pi\cn to ^ i' no part of the act whereb) A aoluntanly causes 
hurt to L, \ i« liable to one punishminl tor aoliinlirilj causing hurt to Z, and 
to another for the blow gixcn to ^ 

S 2j3. It slnuld be noted, relates «>nh t» the jiundir of charges of offences 
commuted bs the sttu frrioii and sxtapt m «s reference to S 71, Penal Code, 
in sub-section (4) it docs nu deal with iht «enienc« to be passed on the charges 
of the offences mentioned in the illustrations S is important m rela- 

tion to the subject of the sintence which mas be passed in a trial in which on 
a joinder of charges the accused mas bt conaict^ of more than one offence, 
and S 35 like S 235 {^) specialK prosides for the operation of S 71, Penal 

Code S 35 enables a Court to pass a second sentence in the same trial which 

mas be in excess of the ordmaa power-, ol the Court, and 'it thus enhances the 
ordinary limits of smtenro which ran be passed bs 1 igistrate under S 32 
The distinction between ^ 71 Pen il Code and ^ 33 of this Code, is shown by 
the explanation to S 33 The former deits with scjiaraldr offences, the latter with 
dtsitrtct offences S 71 Pena! Code declares that when anything which is an 
offence, which is made up of part* of winch in> part is itself an offence, the 

offender shall not be punished wiih the puni.hmtl of more than one of such of 

his offences unless it be so expres»l\ pniidetl Tliu« where an offince is made 
up of component parts of which each »» useU an offence the offence in the 
ma\ become a \«-n heinous offence \s in-tinccs of this, culpable 
homicide and dacoitj ma\ be mentioned for ihe'C in their component parts 
constitute mans le-.s .eriou*- off«nce» S 35 of the C ide requires that only one 
sentence should be passed for >ucli an offence and that for purpose of sentence 
such offences shall nut be broken up mtu their component parts The latter 
put of S 71 Penal Codi jinieccds on ih< s ime principle 

Tie difftrence between Ss md 235 has been considered (t) and iC was 
obseraed that S 233 seems to apply t a case in which the different offences 

are parts of one transaction and not to 1 senes • f similar offences committed 

nn different dates 

So as to form the same transactioo— Sub section (1) 

Proximity of time combined with intention and similarity of action and 
result are elements for consideration in determining whether the alleged facts 
form the same transaction * The illustrations to sub section (t) refer either to 
cases when different offences, which may be tried together, form parts of one 
continuous senes of acts, [Ills (n), (b) and (c)l or to cases when seieral dis 
tinct offences are committed at the same time, {Ills (d) (g) and (b)] or to cases 
in which, though an intenal of hmc mai ha\e elapsed between the several 
offences the same specific criminal intent is common to them all — [Ills (e) and 
(/)] So the members of a police-force who had combined to maltreat persons 
in the course of an maestigation might be dealt with under S 235 for a senes 
of oppressive acts of which the) were gui!t\ in prosecution of their common 
obj ct, but in all such cases, it would be necessarj to consider carefully whether 
(fv- aIle«M -cts were as a matter of fact so conrfccted m one series os to form 
escentiallv and strictly the same transaction* But where the iderititv of cir- 
cumstance is imoavred by the difference of time place and j^ersons present, the 
fact that all offences charged arc tald to hate occurred in one pohce-investigation 
conducted by different policemen who did not act together, seems to show that 


* Copahim Nsr-saiya Weir 892 

* 0 Finn t> Vaiiram I L R tfi 11001 4i4{424l 

* O Fmp ( FaWrapa I f R 13 Dom 401 (497) per Binow ooo ^ 
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tlie irts did not form parts of the same transaction ^ Still the fact that 
may have been committed at different times does not necessarily 
they may not be so connected as to form the same transaction within t e t 
of S 235 The oicasions may be different, but there mi> be a continui ) 
a community of purpose The reil and substantial test is whether s 
offences are so related to one another in point of purpose, or of 
effect or of principal and subsidiary acts as to constitute one continuous ® ^ 

To constitute community of purpose the mere existence of some genei^ rt'rtjrii- 
or design will not be sufficient The purpose tn siew must be somet mg 
cular and definite There is no continuity of purpose where each 
pleted act in itself and the original design is accomplished so f’’’’ ^ Ij,* 

concerned So where a companv is formed with the object of defrau 1 
public distinct acts of embezzlement committed m the course of 
do not form part of the same transaction by reason of such general '' 1 . 

So also the trial was not illegal In which the accused was charged (*' , 
mg in his possession stencil plates for the purpose of counterfeiting a 
(S 483 Penal Codel (3) w th basing on the same date certain t»o 

bearing a counterfeit trade mark S 486 Penal Codei and (3) with ^ 1 „ 
<hvs previously sold certain articles bearing a counterfeit trade mar t ^ 
Penal Code) as there was a communitv and a continuity of purpo 
possession and sale the possession of the instruments was the caus^ _j h** 
session and sale of the articles was the effect and both the possession a 
had one intention and aimed »t one result’ hchhvo 

In another case the tml was held to be illegal for misjoinder in 
persons were charged with being dishonestly in possession of (temii 

the sam act (S 411 Penal Code) who had received the articles a* “ 
times and without anv connection with one another* derat* 

A robbery ind a murder ci mmitted some hours later and at a c®"* 
distance from the place of the robbery though both committed by ‘l’* 

persons cannot properly form the subject of the same trial Bv'f rf 

giiJanty would not necessanU make the entire trial void * Nnr can I"®' ^ K 
not in which each of the contending parties was charged with that 0 
tried fogdhtr A fight between two parlies cannot be regarded as f®^' Mijr 
of the same inns ciion wuhin S 33^ Tlierc would moreover be a 
of persons rontrary to «i 230 the offence of noting rommitted h) ^ 

I e ng different in respref of thnr common object * i.rT3af 

Offences under S ,70 Peml Cixle (fMsely personating a 

ind in such chancier <1 mg an act under colour of his office) and S 

miffing rxforfon) have been h Id lo form part of the sime transaction 
tut for the persomlmn ihe ictused would not have been tn a position ‘o ce 
the art of exloriinri eomplamnl of* p 

The exprisson "same trinsactlon has been held not to bo fmc 
rases in which Ihe alitged offences are «fpanted bv distinct intervals of ■ , 

place and must te preved bv disimet evidence It would be an 
ff the law to apply S -■ja jo several different thefts committed on diffe>^® ^ 
and at d fferenf pf-iees bv minders of a gang of th eves who were all oii 
th same mamudmA rvrp<vr han If m any case anv of the accused 
to bewit.lrreil m hs defence In haxmg to meet nnnv disconnected , 
or the prospect of a fa r trial is t,krl) |o lie end ngered bv the pfoduet'-" 


» O I mp T rvkifaj jail 
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mass of eMdincc dirrrtod to nnnj nntiprv, nnd tfmlinfj. I)) its mere ncciimuln- 
lion, to induec an undue suspicion iciin‘t the acciiscil, iJic jiroprictj of combin- 
ing charges maj well l>e quc«iinned, r\en il ihes could legallj form the subject 
of the same trial * 

\\hcn m rescuing a person from arrest one of the rescuers eommmeu theft 
bj snatching awaj «ome chthes the offmerr could not be /omed and (ned 
togfther* 

Where of the persons charged «iih n rting some itrt shown to ha\e causerJ 
simple hurt t!ie latter can be iriial f« r and r<n\icted of both o/Tcnecs* 

Where the accused, acting in csnnrt made separate rrpresentatlonr to Iwci 
sets of persons present at the vimr lime tnd place, and >o cheatrej them, the 
joint trial was legal inasmuch as the transaction was the same, the misrepre 
sentation being the same »n each ra< and in pursuance <f (he same con*(Unc} * 
Abduction is a continuing offmec nnd when four persons nlxluctcd N on 
the 2Sth June, looh her to \ariuus places and on the 7 lh Jiil) M one of the 
ongina! abductors, took her awaj and handed her osir to olh r perrons, there 
was communifj of purpose between M and the other nbdlictors nnd nil of them 
could be tried together far the offence^ cummiuctl on the 7lh Jiil) nnd fhcrrafier * 
Where one accused seired a woman with the intenttin of liavlng Illicit 
inferroursc with her and was unrK d b> her husband, and the recond necused 
thereupon appeared and assaulted the husband in llie alisetici of pn*of of com* 
munitj of purpose a joint trial was illegal* 

Under S 335 ! 0 a charge «f cnminal breach of trust if a sum tf money 
car be tried at the same tim® as <ne of falsineation of accounts made to con* 
ccal the act 0/ misappropnation as part of the same fransiction ^ Hut lliree 
charges of criminal breach of trust and <n» of falsification to conceal llie ofTence* 
cannot be tried together • 

If the joint trial of two offences is contrary to the express provisions tf the 
law, their joinder Mtiates the whole tnal and the defect is not condoned by the 
fact that the accused was not prejudiced* 

Sub sectloQ 2 

The offences stated m the Illustrations are distinct and separate nffenccs 
not necessanlj connected wiih one another «r such that in eombination, ihcy 
would constitute a different offence That forms the subject ff subsection (W 
The object in view is to provide for every possibk phase of the rase which may 
be disclosed b^ the evidence at the trial The illustrations sufficiently show this 
Sub sectloQ 3 

Although the several acts each constituting an offence and in combination 
constituting a different or a graver offence may be separately charged, it ]« 
generally undesirable to charge them separately, especially in a trial by Jury 
It tends to divert attention from the graver offence charged, for under S j-r 
the finding or verdict may be deliver^ on a minor offence comprised In sucll 
charge, if the facts found do not m all respects constitute the graver offence 
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chargej So, on n charge of culpable homicide amounting to 
may be one conMcltng the accused of culpable homici e . n 

murder, if any of the facts constituting the exceptions to the ‘ 
out in S ^oo Penal Code are found, a conviction in such a ^ ' Wd 
be of gric'ous hurt The illustrations to S 238 further explai 
this sob section „ the kind mention’^ 

When in the course of the commission of an offence, t rwees 
b 195, other offences which ma^r prove the subject of ^ tatf 

•„r ^nrt N. nl,.r-h C .n: rfrtCc nnt noniv. arc committca, a k.ow v 


S 235 and to which 
cognizance of the tatter 


; 195 does not apply, arc committed. ^ C ,oj' 

offences, without sanction (or a complaint) u 


S 71 Penal Code, saved 


This reference concerns merely the measure of punishmco . g j 
on conviction of several offences on charges franied in j oI 
It is sometimes more convenient to pass sentence lor each f ^ oa.'r? 

each act constituting an offence itself instead of canditm^ 

sentence for the graver offence which such offences vvheft shat) ^ 

But S 71, penal Code, provides that m such a case, the off^ 5 «4 tim 
punished With a more severe punishment than the Court which rv ^ 

awanl for any one of such offences So when fl person 13 ^ a 

convicted of voluntirily causing grievous hurl to the same ippin ‘ 

of a tooth and (a) by permanent disfiguration of hi« ’ 

consfitutc grievous hurt as defined in S 320 Penal Code, the p 
inriifecl as above stated , ^4,^ *ft 1* 

•nK 


feci as above stated . *h 

The punishment for an offence is generally provided for «> tri 

.* •ri-.^ -%rA nunishmcnt 1' 1 

sweb, . 

more duf'' 

niluff 


defines or creates it The power of a Court to award punishmcn . r* 
deefared by Ss 31 34 and 3^A of this Code, and S 35 enhances s 
where a Court at the same trial convicts a person of t"® 
offences (See not to S 35 anfe) 


236 


Where 
ul what 
been committed 


If a Single act*? or ‘tones of acts is of 'iv'ch ® 
doubt- tint It IS doubtful ujiicli of 


foj what offence has tllC facts whicll can bc CCfl 


tfic accused mij bo cjnrged 'nitli ba\ 

mitfed all or an) of sucfi offences, anti anj number of 
ma\ bc tried at once , or lie maj be charged in the fi 
uiffi fming committed some one of the said ofTcnccs 


/ffiistrotions 

(a) A i< accusrd of an act which ma) nmount io theft, * *'’ 

proport), or criminal brnch of trust or cheating He may be ^ 

theft, receiving stohn projxrt), irimmal breach pf trust and e ^\fopiTty 
mar lx; charged willi having ccmmitlcd thrft nr rrciiving sm'fh p 
criminal breach of fnivl or rheilmg . -jih * ^ 

(b) A ‘talcs on oath before the Magutraic tint hr* «aw H h't j^rr h' 

lifforc thf Se«<ion4 Court \ stairs on oath that B nrvrr hi evul'T'^ 

chargcil in the alirrnaiivc mil cmviricd of intentionally giving 

affhotigh if cannot fx« proved which of these contra licimy ,«1 If 

Tlir dKtinction between S s\ft nnd S 2j5(J) shfiffd b^ ”° , ^f^n’-'* 
fnrm'Y, it i« tfio application of the law to the facts that la ofiai 
<? ■•35 ft) crfer« to the comroBsion of a sent* of ncta eacii 01 
srpafafclv r«n*tiMfr-* -a di«f«nri offence 


t Knvtna Pillii I I It at Mvl 
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S 236 on!\ ^utho^2cs t chtj^c m the nltemntuc »hcrc n i« d ^ 
of several offences the facts winch can be proved will fon«tmiic. ^ 

maj bo an) doubt as to the facts which constitute one rf t!ie t , 
offence Thus, where the Judge was of opinion that there were g- ~ 
cliargmg the accused with not With a common objict otfier linn ihj* y - 
the prosecution, his proper cour-c wa> not to amend tin tlnrgr, Ir • j j. 
separate head on which a separile verdict miglil In t iken ’ 

The illustrations sufficient!) txplitn the meaning of Jj jy, nj-j.. , 
the case put m illustration (0) it ma\ b* observed that it k oftni 
distinguish between these offenec* Provision is thus maJe agvirtst « f? * 
jusuce m consequence of the w ml of a proper clnrg* So S 3'i7(3> fj, j. ^ 
that when the conviction is undtr ihi Indian Penal Code nnd it i, ^ W 
under which of two sections, or under which of two parts of the “ 

of that Code the offence falls the Court shall distmctl) capress the ij-v* 
pass judgment in the alternative and S 7a of the Penal Code |wxAj-'ei |v’ • 
such a case the offender shall be punished for the offence for which t},e 1 
punishment is provided, if the same punishment is not provided for n!! ^ ** 

Where the Appellate Court affirmed the lower Court's finilmgs rf (art 1 
differed as lo the offence which the facts constituted it could afTirm the s^. 
if appropriate (or reduce or alter lO altering the offence of which tie 
was convicted although he was not eapres'Jy rhargrt) n;ih if* 

Illustration (b) 

This settles the law which was it one time unecrtaio in conscqu»n ► 
some contradictory reported c»ses A person nn) be charged and convicud i 
intentionally giving false evidcnci on two statements made to two Courts w»i 
are contradictory and irreconcilable, although n may not be proved v\|ueh cl ti 
statements is false Each of these contradictory statements should be seba* 
charged as constituting the offence of intentionally giving false evidence, and^l'* " 
should at least be some attempt made to prove that one of these statement' 
false There should also bo a chirgc in the alternative form [Sch V ' 

(II) (^) to provide agiinst 0 hilure to prove that either of these stattm^', 

IS false 

It does not follow as a necessary consequence th it a person has comm ^ 
perjuf), because he has made two contradictory and irreconcilable statement”^ 
oath There are cases m which he might very honestly and conscientia T 
swear to a particular fact from the best of hts recollection and belief, and f 
other circumstance* at a subsequent time be convinced that he wias vvrontj 
swear to the reverse without meaning to swear falsely either lime* But » | 
a plea must he raised in defence, and it will then be considered together vt 1 
the evidence as to the circumstances under which the statements were made ' * 
The two false statements may have been made in the same deposition 
the deponent may be convicted thereon on an alternative charge If ,l 
n'^essary that they should have been made on two different occasions * 

When the statements alitged to be contradictory have been elicited m cru 
eaaminalion, it must be shown that they were so made as to indicate an inie'* 
fion to give false evidence There should appear some motive on the part 
the Witness inducing him to make such a false statement* 

Etch of the afitements should be such that a charge of intentionally civino 
faKe evidence may be made upon it So where it appears that one of the stat*' 
ments was made in a proceeding which the Magistrate was not competent to 

* Wafadar Khan e Q Crnp I L R 21 Cal 055 
' • Ct Sfarch 23 1904 

■ 037 /’<»■ WiisoN and Tottenham li' 

* In re Monni Biiksli 3 Cal N 81 ^ 
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hold by examining the accused on oath, a charge ori 5la« 

IS bad » Similarly an alternative charge cnnnot bn made whe Magistrate* 

ments asJeged to be fafse A\as made to the Police and the o h rouris 

If the contradictory statements ha\e been made in cxacessly bf 

tion to the prosecution must be given by ench of such Lourt , ^ 

some Court superior to them both See Ss igS and 230 oersoti 

Sanction of the High Court is necessary to the /-Ise evidcun 

under conditioml pardon is alleged to have mtentiomiiy gi 

A person cannot be convicted of intentionally gismg false 
tradictory and irrcconcihbJe statements made fay him v^hen sanfton cf 

conditional pardon nfter that pnrdon has been withdrawn, made bj 

the High Court has been obtained [S 339(3)] ® f-Re^ce W 

him may be used as evidence against him for the particular 
the conditional pardon may have related 

237 ( 2 ) If, m ths ca' 5 e mentioned in section 238. *'“ 

s ciisetl IS chirged witli one ‘ 

ciiJrgeJ ’w!i"””on- pews in evidence that he coinroilteS ■ 

“""S I "i" offence for nliich ho might have been ^ 

c,„,.«,Sou™ihei piovisions of tint 

bo convicted of the offence nhicli he is siioan to Inic 
although he ms not cliargcd with it 

IllusUat^n ^ 

A IS charged with theft It appears that he commuted 
minal breach of trust or that of receiving stolen goods tna) 

of criminal breach of trust or of receiving stolen goods [as t 
though he was not charged with such offence pi. 

Here again there n a finding of certain facts constituting r , sp iM* 

the application of the law to the facts so found that is Tbese 

for want of a specific chaise there should not be a failure of Jus i 
must however have been made tnown to the accused so that nc 
a full ipportumiy of explaining them or of showing that they are n 
b) the evidence or false «v,v>o\idy 

^uti section (!) has born transferred to S *3^ m which it is 
appn pnatcl) placed of fru'* 

On a trial for abetment of and attempt to commit criminal i' nth'top' 
It was hold that the prisoner might and should have been tbeufib 

to cheat and abclment of that offence the High Court held 
legal charactir of the acts done I>> the accused m ght well bo olhef ^ 

ou« the ividcnco given would apply to the one offence «« to the fitn 

prisoners had been acquitted by the S»^sions Judge of the chare 
though he found facts sofficient to convict them of attempt on ^ lfe 
chitting, a new trial was ordered by the High Court on the opp*^ 
Government* TVnis a 

nut such offences must form part of the same transaction * 

■ • — — — - — 

» Jfan Chum SinRb i I rtp 4 Cal \\ N Q rmp f 

n TVoffi 70i o.mll 

»Q Imp e Vu;;apa I I R *5 ftoni J77 (C It) Q rmp 1 R*"** 


. , . - .3 Itom . , 

» Keff t Ramaflra I livlvijira* ts Itom If C It 
tana Me" Ire I I H R Horn joo 


‘tecnlsoQ rmp ^ 
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charged wth dacoit> cannot bo convicted of dishonestlj receiving stolen property 
of an\ article not <hov\n to bo part of the propertj then stolen • 

But though on a charge of an oflcnce the accused ma^ be convicted of having 
attempted to commit it, he cannot be convicted of abetment, because the facts 
constituting an abetment are not necessanlv included in those constituting the 
substantive offence * 

Nor can the High Court so convict in appeal* 

If the facts to be found constitute different offences and the trial has been 
b) juiy the Hi^h C< urt on rtvison will n t Iter the charge and finding and 
affirm the conviction Thus where ihe jgrv convict d if abetment of a mock 
mamage with dishonest and fraudulent intention the High Court refused to 
alter the fndmg to < nc of abetment of bgamv * 

^ee S 231 for the course to b taken Ij a Court of \ppea 1 Revision or 
Reference when a per on has been convicted without a ch rgc or on an erroneous 
chaise 

An acquittal of offences under S 3^1 and S 411 Renal Code charged in 
the alternative bars a subsequent Inal for an oltencc under S 54A of the 
Calcutta Police Act (Ben \ct l\ if iROT) in respect of the «ame act or series 
of acts which formeil the subject of the previous trial because there might have 
been a conviction under S 237* 

\c\ aecuved charged w «h an 1 ffence under S Penal Code may be con 

Mcted of an offence under S 54\ f Ben Act IV of iR<i6 though not charged 
therewith • because under S 236 that offence might have been charged in the 
alternative with one under ^ 3^ Penal CckIc 

^Miere an accused has been charged onlv with murder and conv cted thereof 
and on appeal the High Court s ts as de the conviction if cannot alter the con 
viction to one under the sections of the Penal Code dealing with offences against 
property ’’ 

238 (I) When n por<;on «<; oinrged 'uitli 'll! offence con- 

Whenoffenceprored ’^IStlR" of cpveni pniticulir'5 n combination 

Included »n offence of Romo otiU of Mhic]! constitutcs completo 
minor offence, and combmition pro\efl, 
lint tlie remaining' particnlirs are not pioved, lie ma'v be conMcted 
of tlie minor offence, fhoiigli lie vn<? not clnrgcd Tiitli it 

( 2 ) When a person is clnrced Mitb an offence and facts are 
proved winch reduce it to a minor offence, he may be convicted 
of the minor offence, although he is not clnrgcd with it 

convicted of an attempt to commit siic]i offence although the 
attempt is not separatelj clnrgcd 

(5) Nothing 111 this section nlnll be deemed to 'luthorise a 


* Dovvhta Bom H Ct Sept 19 1890 SecalsoGovt of Bengal tr Slahaddi I L 
R 5 Cal 871 Q Emp v Appa Stibhana Mcodre f I R 8 Bom 200 O Emn v 
Sitanath Vlandat I L R 22 Cal 1006 

* Reg V Chand_Nur ii Bom H C R *41 

* " ” 13 Slad 264 

* 2 

' ■ 45 Cal 727 (s c ) 22 Cal \V V 199 

• 

* Waller p Crown I L R 4 Lah 373 
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Sub section (3) 

The offence referred to m S 198 ire offences relating to a cnruinal 
contract, clefnnntion, deccitfuUj causing *i uomnn to cohabit \Mth a man u 
the belief that she is mimed to hmi, bigimy, bigimy vMth coticcalmcn 0 
former mirnoge, fraudulently going through a mock roarrng 1 

of some person aggrie\ed bi such offence is necessirv to proceedin^Js pc ® 
Migistntc Adultery ind enticing a\My a mimed vsomm are the ouftitt 
ferred to m S 199 The compliint of the husband of the uomin or, 
ibscnrc of somi person who hid circ of her on his bthaU it the j 

the offence wis committed is necessary before proceedings can be take 1 
Migistrite 

239 The folloiMUg j>ersons ina> he cbnrgefl tried tf*" 

What persons may gctlior miTiel) 
becftargedimntJy 

(fi) persons accused of the same offence committed m 
course of the same transaction , 
persons atcusod of an offence nnd persons ^ 

abetment or of an attempt to commit «ncli 
(<) persons accused of more than one offence ot 
kind \Nithin tlie meaning of section 23i 
b} them jointly within t)ie period of ' 

(d) persons accused of dilTcrcnt offence*; coaimittcd m 


course of tlic same transaction , 

(c) persons accused of an offence winch includes j*'*^^*’ JjJ, 
tortion, or ciiminal micappropiiation, ffod 
accused of rccciMng 01 retaining, or assisting m 
(Iiflpos'il or eonccalmeiil of, property -y 

whicli IS alleged to Imc been transferred 
sucfi offence conmuUtd 1)} the first-mmcd 
or (»f .iheiinent of or atltmpting In comniit 'm) ^ 
list-mnied ofTcme 

(/) persons iccustd of oITenns jjndoj sidions fU ^ 

of the Indnn Ptnil Code 01 citlur of tliO'^e 
III resptet of stokn |)mj>ert\ the possissjon of 1^' 
Ins been transfernd t»N one offence; and 
0 /) persons accii-td of am ofrenco under Chapter 

tlie Itiilnn I\imI ('imIo rthting to counterfeit e 
nnd ptr^'OTis aetiistd of nm otlur olTcnce undc^ ^ 
said Chapter leliling t<» tin saim coin, or 
ment of or attdnpting to eoniinit anj such 
md the prowsions rimtunid in tli< foriiur pirl of tins Char 
‘■/jih, f^o far as nin\ fn. ippt\ to all such clnrges 

An imp, rtml -imfnilmffit tf ifi« tpriiofi In* Ixrn miJc Ij A^l j'f 

«f lojy S S jj) t rrvi >u«fy liil diwn thil Ibfr ml) iKrioti* ”’1'^ 
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be tfied jointly wen. |Kr-ons iixus«l of tht -iim oflintc or of liiflcrcnl oflenco 
commiued m the » mit trms Ktion, or pif'ons ictustd of the original offence 
and those charged \'ith ibcinimt of or iiUmpt to lommii tint oflence Ihc 
consequence \\a» that the Luuris win. tons^totlj i ilhd upon to dettrniine 
whether certain offino* hid him n>mmiltetl in the simc iran<action, and there 
haae been dntrgent rulmgv <n this point Ihc Legistatun has now elaborated 
section 31) and has inuUKrited a large number of cists in which a joint trial 
will be legal To some cvttnf the imtndments ftndt g»»t effect lo Ihc case 
law laid down, jn otlur rc«i>t.ci» ihej render tht east law obsolete 

Clauses (a) (b) md (d) imbod> the provisions of the old section The other 
clauses arc new 

Under clauvc fc) then, c m be i joint trial of joersuns ictuscd of more than 
one olTence of the same kind eonimittid bj them jointlj witlim the period of 
twel\c months An ofTence is of the sime kind when it is punishable with the 
same amount of punishment under the same sectwn of the I’cml Code, or of 
an) special or local law, with a special pru\ivo that offences under S« 379 and 
380 of the Penal Code arc of the sime kind, and that an attempt lo commit an 
offence is of the sam kind as the offence itself 

Clause fe) introduces muih thil is new Hitherto the question whether the 
thief and the rt-cei'er could be joinll) tried depended on whether the two offences 
could be regarded is pirts of the same transaction Ihc Calcutti High Court 
hefd that in tercain tu-e- not onlj tould the thief and the rcceinr not be tried 
jomilj* but also ihit the reeeiver of different irtieles whith were the proceeds 
of the sam eiffencc could n t be tried together 

Ihe Allahibad High Court held ihit m the ibsenee of eeidinee cle irl) di» 
assoeiiting the receipt if st hn pr«>pen> from the theft the two offences could 
b considered a- pans «f ilie same irinsieiion ind could be tried together* 
Also that i person who stole two separate articles from different places and the 
two receivers of chose articles could be ined jointi) * 

Ifut clause fc) goes much further than these latter rulings It is not only 
in cases of theft thit the thief and ihe reiejver can be tried together, but in the 
case of all offences which include theft, extortion, or criminal misappropriation 
Robber) and dacoitj art offences which include theft, so that receivers of pro- 
pert) scof<?n m a daeoity can be tried joint/) with the actual dacoit This had 
ahead) so been held * I 3 ue in man) of these cases the joint trial was up-held 
on the ground that by reason of certain connection between the thieves aud 
the receivers, or by reason of the shortness of Iirne which elapsed between the 
two offences, or for some other reason, it was possible to hold that the theft 
and the receipt were part of the same transaction In fact S 239 as it stood 
did not justify a joint trial unless this could be so held In those cases as the 

law IS now amended the question whether the offences form part of the same 

transaction will no longer arise 

CJ^u#e (f) mere!) ehborat^s Chase (e) by tntKtng h efetr thjt (he receiver twt/ 
the person who assists in the concealment or disposal of stolen property the 
possession of which has been transferred b) one offence can be tried joint!) 

C/ause (g) provides that i>er»ons atcustd of an) offence under Chapter \II 

of the Indian Penal Code rcliting to counterfeit com or of the abetment of 

or attempting to commit an) such offence can be tried jointl) when the offences 
relate to the same com 

The last clause of S 239 which Ia)S down that the preceding provisions of 
the Chapter shall apply to all chaises where there is a joinder of persons, is 


* Ohi Bhusan Adhikari e fnip I I R 46 Cal 741 

‘ • Abdul Majid V Emp I L R 33 Cal 125O 

* Etnp V Bhinn All 3C1 

* Emp V Atiwir 44 \ll ^76 

( • Lmp V Mahadco Prasad I L R.45An 223 

» 47 
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Sub section (3) 

The offcoct referred to m S 198 are offences relating to a 
contnet dLfanntion deceitfully causing a woman to cohabit with a 
the belief that she is mimed to him bigimy bgnmy with 
former mirriagc fraudulently going through a mock marmg ^ 

of some person aggrie\ed by such offence is nccessitj to P™** ff. 

Afig stnu Adultery and enticing awny n married woman are tne 
ferred to m S 199 The complaint of the husband of the "oman 
ibscnrc <f some person who had care if her on his behalf at c ^ 

(he offtnee was comm tted is necessarj before proceedings can be 
Mag strato 

239 The folloTMng poisons nn) bo clniRofl 

What persons may gcther n'lmel}' 
be charged jointly jj ^ 

(fl) persons Accused of the sAinc offence committed m 
course of the same tnnsAction 
(h) persons Accused of au offence ind person"? 

Abetment or of ah Attempt to commit siicli 
(() persons Accused of more tlnn one offence of 

kind Mithm the mcAning of section 234 ii 
bj tliem lointlj wilhm the period of m 
(d) persons Accused of different offences committed m 
course of the sAmo transAction 
(c) peisons Accused of ad offence winch includes th^ 
tortion 01 ciimiiiAl misAppropnAlion, 

Accused of rccciAingoi ictAining or of 

tbsposAl or conccAlnicnt of propbrt^ posses 
wlucli IS Alleged to In\e been tnnsferreu ^ 
''Uch offence coinniiUtd Iia the first nAnicu 1 . 

or of ibcliucnt of oi Attenijiting to commit nnj 


lAst 11 lined offence 

(f) pcrMiiis Accused of offencts under stetions JU ^ 
of the Imlnii Tt ml Code or cillitr of tho'^c ' 
in resjicet of stolen pn>j»ert\ the })0''''Lssion ol 
liAs been trmsfcrrtd h\ one offt nee , imd 
(t/) percons iccusid of m\ offtnci under Clnptcr 
tlio Indi m Piml (ode ixliting to eounlcrici 
Aiiil per^-ons iciiistd of Ain otliir offence um 
sAid Clnptcr rtliliiig to tin sum <oui, or 
ment of or Attempting to connnit Ain sucb 0,. {fj- 
mil tin proMsions cent uned in tin fornur jnrl of tlu" 
shill so fir As iiuiN Ik ippK to nl) sucli clnrgos 

\n imp riant nmrn Im ni if il !« srciion I ai l>«rn m de l> ^ g* 

«( i>»j s ** aj » |rr\Knj«l) la 1 d wn ll at tl<* cnl) person* 
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be tried jointl) wta in.r'ins ii-cu-cd of iht -«tiK ofTtnet or ul dinircnl oflcntes 
committed in iht >Jmt inn-^Ktion, oi |Hr-ons iccumxI of the original olTcncc 
and ibo>e charged with ibitnum ‘»f or uumpt to commit (liU olUntc Hit 
consejjiitncc "as thnt tiu Ciurts con&^intl} t Okd ujwn to determine 

whether certim ofTinas hid been tomrmtud m ihe simt tr ms ittion, and there 
ha'c been dntigim rulings .n ihi» point Iht Itgislitun has. now chborated 
section ’jy and has tnunitr*ttd a I irj.*- nunibtr t isl» in which a joint trial 
will bt legal To 'ome t\iini iht afli ndmtnis nndi gi\t ifTctt to the cise 
law Iiid down, ui oilur rtsjHits thij ixndtf the tist 1 iw ohsolcti 

ClauK-s (a) (b> and (d> tmbod> iht pnjM'iona of iht old sttlion The olhtr 
clauses are new 

Under clause ItJ ilitri tan bi » joint trial of ptr^ons atused of more tlnn 
one offence of the s mu kind lommitttd b\ thtoi jointl> within the period of 
twche months \n offente is of iht s»nit kind whm it i» punishablt witli the 
same amount of puniahmtnt under the simt si-cnon of tht Final Lodt, or of 
anj special or IkjJ law with a spctnl pnwiso (hut offintts under Ss 379 and 
3^ of the Ptnal Code are of the simt kind md that m itn mjit to commit an 
offence is of the «anu kind as the offence itself 

Cfause (e) mtroduics moth that is ntw Hitlurio tlu question whither the 
thief and tht rcT.tiMr could bt jointi) tried d<p<.ndid on whether the two offencts 
could be regarded us parts of the same irinsiction JIu C ilcutt 1 tiigh Court 
held that in ttrtjin ci't' mt nif ivuld ihi ihiii md ilu rictwer not be trud 
jointl;' but d-o th u tht rttnver of diffcnot irtiiUs whuh wirt the proceeds 
of the «um uffinct could n> t be tried together* 

Ihe AllahabiJ High C urt held thn m the ibscncc of iMdtnct cleirlv dis> 
associating tin rcxtipi of si Im pro|>erts from the tiieli the two ufTcncos lould 
b considered as part* ol ifu s ime iransulion md could be tried together* 
Also that I person who stole iwo separate irticles from different phccs and the 
two receivers of those articles could be tned joinl!> * 

But clnusc (tj goes much further th^n these latter rulings It is not onij' 
in cases of theft that the thief and the receiver can be tned together, but in the 
«se of all offences which include theft, extortion, or criminal misappropriation 
Bobber) and dacoit) nre offences which include theft, so that receivers of pro- 
petty stolen in a dacoity can be fried jomtJ) with the nctual dacoit This had 
already so been held* But in man) of these cases the joint trial was up-feeJej 
on the ground thit by re-ison of certain connection between the thieves aud 
the receivers, or by reason of the shortness of lime which elapsed between fJie 
fWo offences, or for some other reason, it was iwssible to hold that the theft 
and the receipt were port of the same irapsaction In fict S 239 as it stood 
old not justify a joint trial unless this could be so held In these cases as the 
law IS now amended the question whether the offences form part of the same 
transaction Wfill no longer arise 

Clause (0 mcrel) elaborates Clause (t) by imkmg it dear that the receiver and 
the person Who assist* in the concealment or disposil of stolen property the 
possession of which hos been transferred by one offence cm be tried jointly 
Clause (g) provides that persons accused of any offence under Chapter \ll 
Cif the Indian Penal Code relating to counterfeit coin or of the abetment of 
Ur attempting to commit any such offence can be tried jointl) when the offences 
I'elate to Ihe same com 

The last clnuso of S 239 which lays down that the preceding provisions of 
the Chapter shall apply la all charges nhere there is t joinder of persons, 1$ 


• Ohi Bhusan Adliik'Vn v Cmp I I R 46 Cal 741 

/ * Abdul Majid v Cmp I L K 33 Cal. X3j6 

• Cmp V Bhiina 3S All 311 

• Emp V Anwar 44 \I1 276 

/ • Emp V Mahadeo Prasyf 1 L R,4jAU,223 

.1 47 
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mcrtlj repeated from the old section "Ihc preceding stetions rtUlc to a 
of clnrgtb against the same person in the same trn!, and the pro'inons ** 
joinder of charges and joinder of persons must be read together 

It IS to be noted that there is nothing mandatory about S J39 E\iH 
> joint trial of more persons than one is legil the Court has discretion W tij 
such persons separately 

fhc meaning of the expression “m the same transaction” has been 
in the note to b 235, and the case law on the point "iH still be 3pP‘° 
unless the circumstances are covered by one or other of the ncv> cUu»fs i) 
te) (f) and (g) of S 239 

Seseral persons committing scvernl nuisances of the snme dcscnptwn 
be chnrged and tried together' Nor can be contending parties m a 
rioting be tried together The offence committed by each is different 
thej ha^c each acted with a different common object, and the> ha'C r® 
mitted offences in the same transaction* _,.ji 

Persons charged with hacmg intentionally given false evidence at the saiw 
cinnot be regarded as having committed the same offence, or to have 
i ffinccs in ihc snmc transaction Thej should, each of them, be separatfl) 

A he by a witness is none ihe less his own particular he, becau^ . . 
v'ltnesscs hu. ibout the same time told the same he and 't i« his otm 
mother s lie ih it can alone be used against him or be tlic subject of a P 
lion on that account * ^ 

The following rulings will still hold good — \ jont trial of P«»on» 
vMth offences under bs 147 inU Penal Code, commitlid on the 24‘1' 
md with offences under Ss 147 ,23 ,nd 142. Penal Code committed*'" 
aSfn J muary is illegal ‘ j a oa • 

\\1icrc the accused jiervons acting in concert m »de separate 
to each of tvvo s ts of persons at the same time and place and ihercb) ' ' . 

them, the offences were committed in the same transaction, and a )*" 

«•»< legal* .j, 

A charge under S isoB. and S 420 Penal Code, of conspiraO i® 
between certain dates m ly be legally joined with individual charge* 
distinct offences committed in pursuance of the lonspirary by different It 
on different dalt« Tlic dincr.ti.n of Iht Court to try accused 

I- n t iinpr jMrl) exorcised by h Id ng a ,oml triil m conspiracy casr‘ 

A Char4,0 of criminal c nsp,rarj to maniif icture arms under S H 

f«*d read vMch S i y ( 1) « f the Vms Vt (\I of 1P78) ma\ be tned jo ^ 

ihtrj.e» tf offences und r <;< ,9(0 ind -0 of the hlter Act cofflmi«N « ‘ 

suano f the ibjevt of the mnspiravy • , a rr*- 

Six persons accused of having been jontly concerned m earrjrmg ^ 

tcmiie swindle tan »>e jomlJ) charged hr three tffrnces of chcaung 
" ilhin I ve r • rrfSr^ 

It shniM lx nurd that the words whether in rr«pecl nf the snine T 


' j c Q I I R 5MXI 30 |s c)Vcir 900 ^ ^ 

c ^ 33 Unssein Huksli r 1 mp f I K fCjf ^ p 

r^vl ( K 321 J fa bat Panj Kec 1891 p 47 C) Fnin r Cf *ndra 
5U » s/ V I 

o* 'f’P *’**• (• «l"e'r Roi Chand Khin AH ''-flrF*- 

r tj M liara, M „er 7 II { R 6^ \pp (s c ) iC \\ R Cr 47 f "’P t I U ^ 
I t It I Ml 'Qj Ibni'ojal All W »» iRSx p 29 'Satiui bheiWhr 0 ' 

loCaf 403 J J / 

• M haraj M iser 7 R I R App ftr (, ^ j \\ R Cr 47 
» f-mn r Paitu I-al 4'! ^Ij 

• haiush Than Ira 1 al e I mp 1 I R 4r Cal 712 
s At'lul Salifn V Imp II R 49 Cal jy* 

• llarsha Sath Chvtterjee » I mn 1 I U 42Co1 IljJ 

• I mp r Hcrt an Panic t I K 35AIt 437 



Chip XIX 

Etc, 240 


FORM OF CIIAROFS 


371 


or not” which now ippcnr m S hue mt hicn repeated m S 239(c), but 
the} ma) presumably be taken to be part of the definition of ‘ an offence of 
the same kind ’ 

Where in respect of two person-, charged with cheating then is clear pro^ti 
mit> of time and space clear contimi t> of action and sulffcientl) specific com 
munit) of purpose a joint tnal is legal • 

Where one man seized a woman with the int ntiort of raping her and was 
attacked by her husband and a sectind and third man thereupon appeared and 
assaulted the husband in the absence <f proof that the three accu«<d were acting 
in execution of a common design a joint trial was illegal * 

A joint trial of the author of a book alleged to contain defamatory matter 

under 500 Penal Code and of the print r under S 500 and jOi P«nal Code, 
IS illegal when the eoHMction of the printer under S 500 eoiild not be sustained 
and there was no eiidenee of a ronspiraea * 

A joint trial cannot be held of one person charged with an offenre such as 
theft and of others charged onlv with rescuing hm from lawful cu-tody * 

In cases com ng under tlause (r> it must be borne in mind that when it 
IS sought to join charges of more than one offence of the same 1 md afleged 
to ha\c been committed by more than one person all the accuscnl against whom 
charges are so joined must be concerned in all the offences charged If any 
one of them is not concerned tn one of tho*e offences there would be a misjoinder 
It has been held ’ that a misjo nder of parties in the same trial thnugh 

contrary to S 239 is only an irregular ty and therefore not necessarily fatal to 

the aaldily of the trial if it can be brought within ^ 537 That case howe\er 
proceeded on the judgment of a Pull Rench of the Calcutta High Court* which 
was afterwards oxemiled bv the Prwy Council* so that it is obsolete 
as It IS contrary to the rule laid down A misjonder is therefore fatal to pro 
teed ngs at the trial for it is contrary to law and therefore an illegal ty and 
not an irregularity whch can be dealt with und r S 537 But see note to S 233 
But a commitment made on a m sjo nder of charges of offences which should 
be tried separately or in respect of persons contrary to S 330 does not affect 
the aaldity of the proceed ngs in the ifujiurv The judgment of the Pnw 
Council refers only to a trial The Court to whch such commitment has been 
made is competent to hold separate Inals and shm id do «o * 

240 "When a clnrgc contninm" more lioifls tinn one i'? 

Withdrawal of re tlic simc pcF'ion, ind Mlipn i 

maimng charges on ron\ iction Ins beon Ind On onc or moi c of tliom 
‘charg-s oomphimnt, or the ofiicor conducting tlio 
moseention mi\, witli the consent of tbc 
f^ourt, withdraw the remiininc oliirgc 01 charges, 01 tlic Cotirt 
of its own accord ma> sta> the inqmrj into, or trial of sucli 
clnrge or charges Such witlidiawal shall Inao the effect of an 
acmuttal on such charge 01 cliargcs unless the conaiction be set 
"Side, in which case the said Court (subject to the order of the 


' Subramania Ayyar v Q Emp T I H 25 Mad 61 (' C ) 5 Col W N f66 

(s c 1 L R 28 I A 257 

• InreCovodo I I It OMad 502 Nsllun Chenchiah I L R Mid 31 j 
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Court ‘'Ctting asiile tlic coiuiction) ina) proceed ^itli the inquirr 
into 01 trial of tlie charge oi charges so ^Mth(^ra■a^J 

iwlion ^40 It should be noted, is general, and not, like the corre^n^'^ 
section (439) of the Codt of 1872, rwtnctid in its ipplication to tmU bf 
High Court or Court of Session _ 

Chapter \\\\ III nlates to public Prosecutors S 495 ^h>ch •. 

a M igi'tnte (o ptrwit anj person, other than an officer of Pohet. bOl>*^ ^ 
to be prescribed b\ th f oi il Cio\emnient in this behalf with the „ 

tion of the OoK rnur fit nor »1 in Council, to conduct a prosecution 
oflinr of Pilice shill be p rmitted to conduct a prosecution, if he 
pirt in fht in\«siig iiinn inu the offence m resptcl to which the 
prosecuted s 414 furtlur proxides that a Public Prosecutor, "Uh tn 
if the ( oijrt rtni Withdriw from a prosecution in a case tned by a 
the return of tin verdict and m other cases, before the judgment fti-’af 

If al'o declares that if i withdrawal is made before a charge has 
the iccusetl shall be discharged and if after a charge Ins been framto 
n I charge is required he shall be acquitted t ihr 

After the ju^ has convicted the accused of the offences eharg ^ 

sums Judge cannot allow the charge regarding anj of those offefic 
withdrawn' pfr«“ 

S 3-15 provides for the tompounding of certain offences 
affected b> their commission and others with the permission of .fosiel 

which an) prosecution for the particular offence is pending But if 
has been committed for trial or his appeal against his conviction i- ^ 
the leave of the Court before which the case for jhe time being i* ^ 

obtained The composition of an offence has the effect of an '‘^‘ 1 '*'** ,v4rv» » 
also permits a complainant with the leavi of the Magistrate to wnin 
summons^'Tso at in) time before the final onler in it is passed 

Vfotttd tiilfi l/ie iiifKirv Of frirti 

Tins contemplates that such proceeihngs should be held bv the ^ 1. 

If ihiv ire belli bi a different Magistrate tlw shmld 1 >< regulaieii 
nd the iccusnl ma» nqiiiri the wuni^xes to 1e ri heanl 


riTAPTEK \\ 

Or TUI THMr or sr\iMo\s-c\M S' m M\OT«!Tn\Tr'^ 

A summons-case is 1 case relating to an offmro iml pumsbabl'* s; 4 
iranspi nation or impri* nmenf for a urm ixr««dmg si\ month* 
rU (r) and (u) 

A summon*-casc is nearly ninays tn a complaint Th« ovmpl’nn'’ 
li'en eaaminnl f«l snt), ttnd proriss issued for the iltendanee of 
(S 2o}^ Cbapirr \\ tJccIires (ht prorodurc f r the trial If on the da 
Ill f r the nppiarance of the amisrd the compla nant d>es not appear, t ^ 

trite shall nrqiJit the imiseil iml-ss for some ins n he thinks proper i 
the be iring of the ra«e In some 4 tber >t 7 1 

„ , , 2« The- Wln»mK prncoiliirr ' 

montM'let " olisenotl \t\ iTnpistnlo^ in l^if* ^ 

inons-ci«5(«t 

A summons-case tnav also t,e trlM In n summary way tv tie fr t*^ 

frafe, any Magistrate of th* first class rperJatU rmpowrirv! In t M* h^ ^ 

• SalSvryall lij IVvn 11 Ct April R |Ssr 
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SEC ^42 

Locil Government, ind inj Bmeh of MtfiiMriUs jmrsted with tlie powers of a 
Magistnu of Uu ^ir-t ch<s nnJ «>ini!-irH «ni|wwer«l— {b a6o) 

Certain <ummon«-t ive< v(x>».ifutl in S afu in il'o trnbk summarily b} a 
Bench of Magivtratis in\.<te<l with llu jwiwirs of -i Magistrate of the second or 
third cl is*>, «|wialU empowered in lhi> Inhitf l>\ llie lyor il Goumment— {S 261) 
In none of surli sumtn ir\ mil* nei-d ihi (\id<nci of th( witness be recorded 
at length If in iptx il Ins in ilu t im i judgment imut bi ncordtd cmbod>ing 
th sub'ianct of the ixidmit (S 14! md in dl -umm ir) jrnK, eertain parti- 
culirs set out in s ij must b» «ni ml in suih form is the I utal (lOMmment 
mi) dinti — (Ss ’1 ^ i>4) In ihir nsjuiis ih< pristihin presrribed for sum 

mms^ists mu't li< flliwcil— iS t» ) s< m w irr mt-i iscv ire lUo Irnble 
summ irih md in 'U»h tri iN «\>d«nn must | r<i rd il is in siimnion<-r I'es 
tntd imdir this t h ipier — (S 

When I |x r'on i% iitusisl if iw ifT<ni<s xxlnch mn h irnd tng ihir, oni- 
of which Is I summons^ is. md ih. th.r 1 w irr ni-. isi ilu iri i| slioiild be 
under th< prixeduri (rfs«nbKl f. r ih grix.r .fT.ni. ’ 

242 Wlitn till dcruMil .i|»|h tis <11 js luotiKhl l»i«foro tlic 

Substance 0! accu M.lJ'I'stl Itt llu |» tl tl« tll.ils of llu* olliIU’O 1)1 

sation to be stated wllicll llC Iv ni*CII's(<l t)) l)p sstMed to llllll, 

nml he ^ilnll ho askiil if ho Inv iin c.nisc to ishow uhj ho ‘.lioulcl 
not bo con\Ktc(l but it -sImII not bi iioiosmh to fnme a forninl 
cliarge 

S 2^7 provides for the sourse lo be taken if the complainant dies not appear 
When a M igistrate i*su«s 1 summ< ns he m>v if lie stes ri i»un to do so 
dispense with the person il utendince if llu aiciistd md pinnit him to ippear 
bj pleidir but he m i\ in the doer ton n in» si igc of ilu proceedings, direct 
ifu. personal atttndinee if the aeiuscd md if ntcessorv enforce his attend ince 
— (b 203) Sei also S 34 o\ 

It IS nt-cessir) thit the urusij should hue a eleir stitemeni made to Imn 
(a) ih It he is iboui to I>e put on his trial, md (b) as to the ufTence or facts 
ctnstiiuting the o/Tence with the commission of which he is accused Where 
cert iin jursons had b<en brought befon the Magistrate for other purposes while 
he w 1$ in I imp and these circumstances were not made known to them, thev 
were released a« hning been improperly omicttd * 

If a complainant, at an) time before a final order is passed m any case 
under this CJiapfer, satisfies Iht Magistrate that there are sufficient grounds for 
permitting him to withdraw his complaint, the Magistrate may permit him to 
withdraw if, and the ^^aglstr^te shall thereupon acquit the accused (S 248) 
Offences under S 341 (wrongful restraint) S 352 (assault or using criminal force) 
S 426 (mischief), S 447 (criminal trespass) and under Ss 490, 401 
md 49? (criminal breaches of contract of service) of the Penal Code, which are 
ill summons-cases, are compoundabh by the person injured, and so also are 
abetmonts of or attempts to commit such offences, and the composition of any 
of these offences has the effect of an acquittal of the accused (S 345) The con- 
sent of the Magistrate is not necessary as in other summons-cases to the with, 
drawial of complaint 

The use of the expression '* before the accused is called on for his defence ” 
in S 342, and the fact that the same expression occurs in S 2$6, m connection 
With trials in warrant-eases and in S 389 in connection with tnals in Ses. 
sions cases, and the absence of anj such expression in Chapter XT, show that 
the provisions of S 342, requinng the Court to examine the accused generally 


* Rajnarain Koonwar v Lala Tamoli I L. R, ii Cal^gr 

* In re Acharjee Lai 3 Cal L R 87 <' 
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on Ihc case after the examination of the prosecution witnesses, 
summons-cases ' But a contrary view has been taken by the Uomo ) b 
Court’ and the Calcutta High Court* . 

In in .nquir, under Chapter VIII. »here security is required for 
peace, the procedure is to be the same as that laid down in ^ 

the trnl of sumitlons-cases (S iiyW) So in such on '"‘■“"J “ j nhtthrr 
lompliance with the proMsions of S 24'» as so applied to ask the furthcf 

he IS willing to execute the bonds required or whither he wis es 
inqmrv * 

243 If tliC accDtert admits that he haq commitlcil * 

Cfinviction on aA. offcnCC of wllicll llC iS aCCU'^ed, X|., 

mission of truth of sliall be rccordcd a*! neail) as possible i 

accusation ^ if he shoi\s no sm 

cicnt cause uh} he siiould not he convicted, the ^fagistra o 
com ict him according!} 

By requinng that an admission shall be recorded as nearly as 
the words used by the accused, it is esidcntly contemphted that t^e 
«’ all be record d ii the lingujg used b> the accused 

in regard to the recording of the examination of “in accused person .pjyjrf 
It was previously obligatory on a Magistrate to convict where 
admitted his guilt, and showed no suflicicnt cause against his XXVId 

the word " may ” has now been substituted for “ shall " by Act 
of ii>23 S 66 This IS a reversion to the Code of iSyj If the tia« 

not convict he proceeds under S 244, in which 0 consequential amen 

been madi . he i< 

^^hen the accused admits that he has commitled the offence cl w ^ppefll 
accused that is, pkads guilt), and he is convicted acronlingly, there is |ir*i 

agimst a conviction by any Presidency Magistrate or a Magistrati o j,-pcDl 

class, except as to the extent or ligality of the sonlince (*' 4'*' trcpeil 

would consequently lie against such 1 conviction by a Magistrate ol 
or third class on the mint* ^\arT'|r^ 

An iccused person cannot be so roovicfed of an ogtnce which 1^ 
case The procexUire «ct « ut 10 S 2, ^ applies only to fnii‘t 

trial of a warrant-ease the offence must be proved nnd the accu jefrerr 

called upon to plead to ihe charge befori he ran bv called upon for '* 

(S 25r>) He cannot be exammid under *» 342 except to explain [fx* 

appearing in rvulence against him, and this would he after some eviden ^ 

prosecution had l>een taken An admission obtained under *» 243 m 
Would not be evidence against him* 

244 (7) Tf the Mngi^tr.ilo (lop<? not convirt tbf’ 

Procedure when no the prowling MClioil. or if jl'P 

lueh mdmiMlon U (loos liot innke MlCIl ntlini‘!'!lon, il'l ^ J 

tratc sinl! proccctl to licnr the 
(if niiv), nnil take nil mteh evidence nnv !‘0 pro' 
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in ‘.upport of the prosecution, .ind aM to licar the accused and 
like all such c\idencc as he produces m In'? defence 

“ ProMded tint the M igistraU shill not he bound to hear 
.ui\ person as coinplunuit in’ain case in nhich the complaint 
his been made In a Court 

(J) The Migistriti iniN, if in thinks ht, on the application 
of the compHiiiant or actused, issue a ‘.iiiniiioiis to anj ^vltncss 
diiecting liim to attend or to produce anj document or othei thing 
(J) The Magistrate inaj, before siiininoning ui> witness on 
such apphcition, requiit tint Ins rtasonahle expenses, incurred 
111 attending for the purposes of the trial, he deposited in Court 

riie thirteen words ol sub«c-ttion (i) introdoetd b) Vet No Will of 
tj 3, S 67 ire concquintiil on ilie imondment rmdc in tlie preceding set 
lion \t ihc snmt linu the proviso his be n jdded, this i» lonscqucntial on the 
a/nifidments made in Ss ind ^7t> Ibe ibeniion nndc in sub secljon (i> 

Is rntrelj rc-druftmg 

Lven person befon in\ Cnnind ttitrt mi) if rit,ht be deftnded b) i 
phadcr — (b 340) \ 'Ingistrue is bound to e\iminc ill ihc \\ilne“scs who nny 

be tendered for tin prosttiition ji»d lUo this« whom ih iecij«id imy produce 
He hus a discretion to idjiurn tnd b\ m ord«.r in writing sitting his reasons 
therefor (b 344) If he thinks Tit >n ipplKotion ,f ilie tumplainint, the 
Magistrate ma> issue process to « m|>el ilic iti<nd nee of on) witness or the 
production of an) docummt or other (bing <nd before ho issues such processes 
a Magistrate mn) require th ( the rca«on iblc rspetieis of such additional witness 
shall be deposited in Court On future to dejsosit such fees the Magistrate can* 
not summarily dismiss the eise lie should ruber proceed to deal with the ease 
on such evidence as m iv have been record<.d * b 204(3) does not apply to such 
a ease If an adjournment ih gnoied for tint ptirpoce, ilie iccused maj reserve 
his defence until such further evidence his been tiUn or if he so desire it, h 
nn) require the Mngistnle to tale the evidenc* of his witnesses who nn) be 
present It ma) be inconvenient for the nmised to be put to the expense of 
again bringing his witni«s s A« on the tppla ition of the complainint, so 
on the ippfintion of the Kciised Ihc Migi>trUc m'ly issui process to compel the 
attendance of a witness, or the production of n doiument or thing Complain 
ants arc, however, expected m summons-cases to bring their own witnesses or 
to aiiply for n summons to procure Ihcir ittcndincc in sufficient time for service 
to be made before the day fixed for the nttendince of the accused person so as 
to enable them to 'iltend after such service on that day the summons served on 
an icrused person in a summons case generxlly requires him to bring his wif 
n( H« Tlie accused is actordingly ns n rul* expected ali 1 to apply in proper lime 
before the tml if he requires -» process to compel the attendance of n witness for 
Ills defence* The matter cills for the excmsc of discretion on the part of a 
Magistrate because the late service of t summons on an accused person may 
often give him no proper Opportunity to obtain the attendance of witnesses for 
his defence at the hearing of the case 

If on scrvite of summons on a witness, he does not appear, the Magistr te 
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tiiij bi tilkd uputi to cnforcf. lIl^ ittendancc ' llierc is no tlistrelionao 
LUtn bv b 244 to refuse to do so » or. cclx'J 

All \\itnts.sis shall be i\ammtU on oath or ifririuition in ihL " 

bi the ll.gli Court -Ind.in Oiths Ut, (\ of ib-3) ^ "'L lusw 

■rue .> a I’rcs.Jcnej MoSielralf. he 5l.ill.makc i “eje 

icli witness -js the cxamimtion proctcus bucVi mw _ 


of tin evidence of tatii witness t- »«iv ueauu.i ink..i j-.ww..v- - 

shd' be written and siifncd the Magistrate with his ow^n hand * 1 ? g,». 

inrt o| tlu record ind if the M igistrate is jircMntcd from maKinB * 
findum, he shall cause it to bo made in writing from hi« dictation 


rinuum, ne snaii cause ic to 00 m lut m wiuniy • rx 

and he sli ill sign the » mit and such memorandum shall lorm part 

Ssa) h 3(12 provides for ihc course to bt tiCen b> > Presidenc) £ 

245 (i) 11 tile Ma{fistiatp upon taking the ^ 

, fciiod to 111 ‘tection 5244 and ‘inch 

donee (if anj) as lie ma), of Ins o\mi 
tau^c to l)L pioduccd and (il he thinks lit) CMiniinng the •' 
hnds tlic accused not giuU\. he shall iccord an order 01 acqw 


(c') Wlicic the kMagibtiate does nut proceed 
_ . with the nroMsions of section 31J n , 

' tion 5(>J, he Bhall, if lie finds the aet- » 

guilt}, piss seJiUnct upon him necoiding to l.in 


b tmfKiwcrs I Nligistrut n mj vtay of a trial to summon 
.. I witnc’,*, or t<) ON inum inj |Mr>.on m iiunJincc ihough not sumtn 
a w lines* and to rex ill ind r«-o<iniini in) |‘tr>.in iilri id) CNaminCo j 

bet Chapter \\\I, bv 300—372 for the rules rtgardmg the ueli'vO 
rixording of judgments ,vi:,\U£i»' 

tf the iKrsoml mend met if iht In, b(.tp di»j>ensed 

- ' l.l, or .r Ihc scmcnci liotfmt »>■'' 


friti. mi) pass judgment, if it bt of ic(|ui(i il 

the presonct of hi» pic ider— 4 b jOO) rcusiU ” 

If in tnitiiiiing ifit nctused tli« 'ligi<irut 1, tilisfied tbil * , cf 
i^mi't fnni i* fil*e ind tithor frivolous or vtMUious, the Magivir *sLw 
hi, th*i.riiiun b) 111* order <r uquiii il cill iijvun ihi complainant 3 

wli) Ik >houll not bk ordtred to piv <«>mjMn ition to th' aeciised-'is 
ff tin iiNii'.od Ills born I'unvKtod of a n« n.coc.ni*abl( « arnci the ' 
m idditi n to the jxn illv tntjHsol on him trdcr Jum to r«j>a> !«' ihr 
the fee paid ori In* application <r |Mlition t»- ri4,hl itnnas, or the 
|i II I on his I N inim ition (Coiirl l««s \ct ibjo S ihj, and when the c« mp 
h 15 pud fiTs for serving j>ft>cis»is, iLo ii,i rmoutit pud theref r ti'l- 
al/ such firs ,re ii, l>e n tTi*i-d as if th«v w«r« fm* mijxisetl b) tin CouU \ 


•enuntrd lo fim the Nlagislril* m*), 

- *■ ■ br Tr'"' 'V 


i,vyrr«-> 


1 irt 


, of theft etc 


fvC' 


t( tin aCTiisiif hi* l»a n ^ 

pidgin nt. ord r ihi wJuh «r anv | irl of tin fim riTovind to I 
dcfri) thi iN|»ns«" jinjxrlv imurr<<l bv ili< pnsvxaiinn, iind (h) ' 
tion for the mpirv «aiis«al Iv Ihr iffmo (< nirnuird v'hert • 
tion i«, m iJ), Msgutfiti s •jnni n niNwiriblr bv a vml ■ 

I>rns mng n f’lm fiJf pur, hi*tr »f prtjxrtj in n< 

the pmpcriv is re«torcd lo ibr rightful owner (S 545) 

Th" re-ilrifl of siif»-«<-cii n (t) ctntiins * nu rt otiuriir slaieni •nt » jV 
tfian the < fd ,ul>.«rtti n s , <1 i|« 1), five whrrv 1 'I i" 

sert nd If third class ibtnbv h canm I jms« a sufTfientlv seserr ^ 

wliirh rate II" forward' the j,ccii*e«l ti lb" District '! ^I'lrale i 
'fnj istrate 


I Ccil>-d 


• 'I if>«‘l I ISeamtsir P*» f C»| a\ S 3^4 

• I>4t,!jt s- null I Hoot, ItcMjr 1 Il yi Cal l.t 
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See 247 

Under S 562, m conxicting the accused in i summons.c'isc, a Mngisfrate has 
a discretion to abstain from passing sentence If such Mngistnte is of the third 
class or of the second chss and not spccnil) empowered by the Local Government 
in this behalf, he must either pass s ntcncc, or submit the proceedings to a 
Magistrate of the first class or Sub-diMsional Magistrate for orders — (S 562 (2) ) 
Any Court may, in certain circumstances instead of sentencing the accused, re 
lease him after due admonition (S 562 (i\)) 

In the case of certain consicHons cxecutuc orders hasc been issued to the 
following effect — 

MTieneser any Goscmmeni oflicir is judicially consicted of any offence, a 
copy of the decision should be sent to the head of the department m which he is 
employed, tn order that such action as may be deemed projicr may be taken at 
once 

Uheneaer any person serving under Govemmrnt in the Military Depart 
ment is convicted in a Cnmnal Court information sh mid be given to the Officer 
commanding the regiment or corps to which he bel mgs and if the person convict 
ed be serving under the Government of India in th Military Department a copy 
of the conviction and sentence should be forwarded to tint Department 

Whenever any ofTiecr enlisted soldur or sepoy is sentenced m any Cnminai 
Court to a fine of Rs 200 or upwanis or lo imprisonment otherwise than in 
default of paying a fine not amounting to Rs 200 the Court should prpprto motu 
send a copy of its final order to the superior of the person convicfcH 

II a recruit of the Native army is sentenced by any Criminal Court to im 
pnsonment for any term exceeding three months a report should bo sent to the 
Oflieer commanding the Reserve Centre 

246 A maj, under <!CctiDn 243 or section 246, 

Fmdin? net limited conMct tlic iccusetl of 'in\ offencc triable 

by complaint or sum. unclcr tills Clnptcr wliicli from the facts ad- 
mittcd or proted lie appears to hate commit- 
ted, Mhate\er maj be the nature of the complaint or summons 

Section 246 shows that the proceedings in a Inal of a summons-case are not 
limited to the offence compfained of or entered in the summons to the accused 
It gives a Magistrate discretion lo proceed in regard to any other offence prttnd 
facie established by the evidence for the prosecution, but if the Magistrate thinks 
proper to do so, he should proceed as sot out in S 242 and state to the atxused 
the particulars of such offence, so as to enable him to show cause why he 
should not he convicted of such offence and if he docs not admit it, to make his 
defence, otherwise this may be made ground for objection to any conviction of 
such offence before a Court of Appeal or Revision 

247 If the summon*; liis been issued on complaint, and 
Non appearance of upon the (hj appointed for the appearance of 

complainant gccii<;ed, OF an5 day subsequent thereto to 

which the hearing maj be adjourned, tlie complainant does not 
appear, the Magistrate shall, notwithstanding anything herein- 
before contained, acquit the accused, unless for some reason he 
thinks proper to adjourn the hearing of the case to some other day : 

Provided that, where the complainant is a public servant and 
Ins personal attendance is not required, the Magistrate ma} dis- 
pense Mith Ills attendance, and proceed with tlic case 
48 
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It should be noted that S 247 applies as a ruJe only to a summon^«^^ 
Such cases are mostly instituted on complaint, and for this reason, as " 

on account of the petty character of the case, the appearance of the 

at all sta{»cs of the trial is required, unless it has, bj a special 
pensed \Mth Probably if he is represented by a pleader [S 4 (Oj his pef 
appearance will not be regarded as indispensable, for a discretion is ^ 

Magistrate in enforcing the penally for the neglect of a complainant ^ i 
When the complainant is absent on the day fixed for the attendance 0 
nessis for the defence the Magistrate should not deal with the case ^ 

under S 247 unless the appearance of the complainant has been spec 
quircd at that adjourned hearing for he has done all that was necessary 
to do to establish his case* So also an acquittal because j 

basing been directed to attend was absent on the date solely fixed or 
of judgment is illegal * Unless the order is passed on the day regu 

for the hearing it is illegal and a nullity and is no bar to the ,j.f 

trial * The trial had been completed and the proceedings Mis- 

hearing of arguments the complainant being absent on the day fix tprfere'^f’' 
tratc acquitted the accused The Calcutta High Court nfused to in 


Where a complainant was present in the Court of a Magistral 
proMously dealt with the case in the belief that it would b" C^<^ 

the case was tal cn up without the knowleilge of the complainant by ^ 
Presidency Magistrati who acquitted the accusctl iindir S 247 
acquittal < light to be «et aside' ,j,, 

A Magistrate is not bound to wait until his Court is about to it 

da) fixed for trial Icfore ho proceeds under S 247* An order p'l'xr 
made an<l signed cannot be rcconsidend and reioJ»fd— fS Tjol 
order of acquit! il and it Ins been mconsidoratelv passed it can 5 er 

b> the High Court as a Court of Rexision on n ference iinilef S if 

m iti n m nle to that C< urt ’ A further intpury eannot be « rdereil iin 
as the accuseil is acquitted 

S 251 the corresponding section m tlic trial of 1 warrant-ca»e, ji 

the discfdi n if the Magivtr ite to discharge tin nciiisrd if lb'’ lanfu'*’ 

1 r is< in>itliiti 1 ii(>i n a iimpliini is ihsini and llie i ffenre may 
compoiindeil vindir S 345 pest 

Unkss the infer for adj urnment b 
if 111 rt nij 1 on ml (i r iif liis pliiihr) 
the rimiliinl f r t! fault if the appiar«n 
an ml fnite a Ijnurnmeni if the tri il \ 
euhr daa fisfd f r Us ci ntinuaore, an I 
ft mj 1 iinant t n the il i\ in whirli it w 

iin 1 r S 247 ibe < rder was sit asile • ^ ^ 

An ndjoumment can be ^.ranfeil b> the Magistrate holibng n trial rf 

peit, which limits the p< rimj « f an ndjoumment to ffieen ila>*« m 
nn nrefer rimanlmg an aeruse«I to ciisiMh. lot m the trial of a ■ ,fv,-<u'd 

when the arcxisetl wi nil 1 rdmariK 1 e m t in custody 1 iit on hall, the per' 
be ns short as pnss lie ln\ing rrgjnl to th rharaeter of the ca«e 


Migivtnte js nit conip*''"- 

• f the cnmpl iinant * o" -,rt 

s ma 1 wilhnut nnlire < • |S 


_ t 


illegal • 


eqiient* <f 'be ol 'cncc ^ 
the accused wa« 

r 3»» 


• rinshT»\n Ira P4« 1 I II 4c Cal Rr- 

• Xctcintit Mao 111 Cal \\ N iiVo (s c ) I 1 II 4 ^ ^ 

• Itarajiian ItaJ a Cal \S S 

• U J C-.l r !_ Il 47 Cal i«7 

« Kiittijali r Ian MarVi, I U II . 7 Mil W (s c) X\rif <!■■' , 

• ItaipasiTl Ayvanrar e Narsiral tjl« I I II 7 'fit JlJ f’ r ) 

• Mail lit U Arp 'd 

• >IiVen«Nt Alnm r s-l alV All f'V. *11 Cr 'rs 
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Sec. 24$ 

It IS open to doubt whether S 2-|7 applies it all to a cisc where the c<an- 
plainant has died, and "in icquillil under i> 24", where the compHinant had dud 
and the «:on appcirid "'nd isked to be illowi^ to continue the prosecution was 
set aside * 

^\here in a tnal for offences under S» 3^2 md 504 Ptml Codc» the Magis- 
trate discharged the accused owing to the ibsince of the comphinanti it was held 
that in such a trial the procedure to bt followed must be lint of a warrant-ease, 
and the discharge of the acemed did not imount to an acquittal under S 247 of 
the offence under S 3^2 I\nat Code, and there was no bir to a fresh trial for 
the same offence * 

S 403 lajs down lint a jwr'on who bis been tried for an offence and 
acquitted cannot bo tried igim for the «anjc offtnet The Madras High Court 
held that the proM'ion m S 405 that i fr««h trial is nut birnd iinliss the accus- 
ed has been * tric-d ’ dots not limil the tflftti of in order of acquittal under 
S 247, and so when a case was disposed of under 6 247 the tonipl unant and 
accused both being absent, the order was a bar to furthtr pri endings’ 

But in a later Madras case this ruling was diS'cnted from ft was held 
that some meaning mu<t be all iched to the word ‘ tried m S 403* 

In a still later case’ tlurt was a differinci of opinion as to which was the 
correct aiew, and on the ct«e coming b< fore Mallis CJ under S 429, he held 
that the rule of English Iiw requiring the acc««<Hl to hwe been tritd as well as 
acquitted in order to bir further procn dings, embodird in S 403 is applicable to 
the statutory acquittals introduced into the < od 1 c S- 494 247 and 345 
which arc intended to bar further proceedings wli thir the accusul can be said 
to hate been tried or not This w is 1 rise where a nolle ['rofcqin tnt red under 
S 494, had been followed b> ao irquittd Ihe karntd (huf Justice s iid tint 
if sections 403 and 494 had been ongmjll) enacted at nc and (Ik same time 
he Would ha>e found it eery dilTuult to c me lo (hit conilusion S 403 was 
first enacted as S 33 ef ilie Code of ibbi the provisions com lined in S 494 first 
appeared as S 61 of the Code of 1872 and lu thought th it here the legislature 
introduced a fresh form of statutory acquittal intended to hive the sam operation 
as an acquittal in accordance with the English rule now embodied in S 403 The 
same ar^ment would apply to acquittals under S 247 The Allahabad High 
Court (per Ryves J ) took the same view ♦ 

248 If a complainant, at anj time before a final order is 
Withdrawal of com p'lsbcd in anj casc under this Chapter, satisfies 
the Magistrate that there are sufficient grounds 
for permitting him to withdraw hi«t complaint, the Magistrate 
ma} permit liiin to 4\itbdraM the same, and shall thereupon ac- 
quit the accused 

l*; sfrAJiVi b/i sUW'. sKfAwj. •vpsJliiR.s. csoJ.^ Vi ’UAWK’/awsrCi'.esf Kam, 

plaint of a summons-case can be withdrawn under S 248 only with the per- 
mission of the Magistrate If the proceedings in 3 warrant case have been insti 
tuted on complaint and on the day fixed for hearing the complainant is absent, 


* Domoo Sahu I Pat L I 264 

’ Rughavalu Naicker 1 I R 41 Mad 727 

* Gaggilappu Padayya I L U 34 Mad 253 purporting to follow Panchu Singh. 
4 Cal W N 346 and Bishun Das Ghosh v K Emp 7 Cal W N 493 and Kedar Nath 
Biswas 7 Cal W N 71 1 

* Kotayya 1 L R 40 Alad 977 

' DudekuU Lai Sahib I L R 40 Mad 976 

* Emp V DuUa 1 L R 45 All 58 foUomngalso Emp v Bhawani Prasad. Wceklv 

Notes 18S3 p 43 * 

' In TO Canesh Karayan Sathc. I J-. R 13 Bom , 600 

r 
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(4) Wliere au older for pajmcnt of compensation 
cased person is made in a case A\hich is subject to appea 
sab-section (3), the compensation shall not be paid 
the period allowed for the presentation of the appeal F ’ 
or, if an appeal is piesonted, before the appeal has been ^ , 

and, uhcrc '?uch order is made in a ease uhich is not so | 
to appeal, the compensation shall not be paid before tlic i 
lion of one month lioin the date of the order. 

(o) At the time of awaiding compensation m 
quent ci\il suit lelating to the same matter, the 
into account an} compensation paid oi reco\cred under this - 


Ihtre \\ i5> some, difliculn m giving tffcct to the provisions o 3^^ ^ ^ 
viousJ) framed Ihe find order lor the pa>mcnt of compensation ^ ^ 
eluded in the judgment, together with the reasons for the order, ^*'.1,, 
of judgment hid to be postpomd while the Magistrate cilled upon 

i to put fur'v ird an) objtciion he might have to the making of .jatf, ts 

; new seetiun, i^ imended b) \el No Will of iy 23 > ^ j f * pre»ei'‘ 
his order eif disch irgc or icetuitt il eills upon the complTinant if d 

show ciuse forthwith wh> he should not be ordered to pi> Jar t”' 

comptiinint iv not jirt'ent direets » summons to be issued hup 
show c luse Thus the m un v*«e will be disposed of, and the ^ ^ iV/ 
inquir) will tike pi icc vepiriul) This is not the i)nl> ^^hmge ^ pj- f'-r 
section b) the intending Ael of lyij In the first place, while the » 
rupies has been miintimed in the ease of third thss ruf^ 

Iritis ore now empowered to tward compensation up to one hu *’* 

Secondly under the old law the Magistrate had to find that the ncc 
“ Irnohict* and vexatious before he awarded compensation, J!”' el'll* 
law the finding most be that the accusation was “false n 

vrxitlouj 60 an accusation in respect of an act covered b> S yi. p- 

{an act causing slight harm) would no longer be n ground tor ow 
fjtnsation if (he i((u$aii()n was tniv , it might be Irivolous but not ^ckv* 
A full lUneli of the t licutta lligli Court* had held, “that the 
or veaatioui ' tn s jy, meiude a false accusation, and enable a o 

give comp ns Hit n to a jxfson atcus^d of in o/Tence winch ^'’’*,7^- 
Im. fals', il»;« ourrufing «on> rises to tlie contrarj , this had i. Co-.'t* 

b) the Allahabad High Court* It hid been held b> the Ilomba) 
lint I n*< wJiich Is false must be v< \ iiiuus though it nn) not j 'f 

and tliereforc it would come vsithm S *50, but it had also bc<n held In ^ 

case,* ffdJowirtg tfi' Calcutta ci*<5 velucfi havi now Ik-ch over-ruled J Jj’i 'f 
Iknch if tint Court, tint omprisalion cannot be given to n 
nccuvrd ^ 

Til** Madras High Ci urt punted out that, before giving ” 

S 350 on ncriunt of .i cvmpliinl found to bo false, the MagistfUl' ‘ f^ 

consider nhether, on ground* «f public policy, the complainant , ,jj*y 

proseuted fir an otTcnco un,J r S 3|i, I’tnal Cwlr, and that it •* 


* Ikai tfi IKub Kurmi i Kumiwi Kumsr 1 I. It , jo Cal . irj . (* c ) 

•■y, ‘-Of Alilhia r \l«r»n I I It jiMii.ayy . uv x 1 

*In} t I-ia-lrstJ Ir»v 4 t I I. 1 C. 30 Ml. 313 bee cuatri J>xr KS * 
Wfl-Ji. ! L ft , J» All 351 

* JUi Attii, Uita M Ct J»a 33 i/sj 

* ^ faap 9 bikar Jus MaVi'sed. 1 L- It. 32 Hi 
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a supcnor Court on rCMsion to consider whether such discretion has been pro- 
perl} eserci«ed * 

Thirdl}, whereas the old law allowed no appeal against an order of a Magis 
trate of the first class awarding compensation there is now an appeal if the amount 
awarded exceeds fift) rupees and finalU whereas compensation awarded in cases 
not subject to appeal was former!} pajable at once the pa}nuni must now’ be held 
over for one month PresumabI} (hat p nod is considered to gne the com 
plainant a sufficient oppQrtunit\ lo appi} in revision it will be open to the revi 
sion court to order a stav of execution 

The provision that ctmpensalion shall be recoverable as a fine has been 
omttid but the law i-. unchanged as the matter is now covered by S 547 

Former sub-section (3) has been expanded and re-cast and is brought in as 
new sub-section (2C) 

An} person causing a police-officer to arrest another in a presidency town 
ma) be ordered bv a Magistrate lo pa\ compensation not exceeding fifty rupees 
to the person arrested for his loss if time and expenses if there was no SiilTi 
cient ground for causing the arrest — (S 533) 

Although S ••30 appears m Chapter \\ (relating to the Inal of summons 
cases b) \ragistrates) its terms show that it applies also to warrant-cases It 
gives a Magistrate power to order a complainant to pay compensation to the 
accused when the Magistrate discJwrgcj ihe accused and is satisfied that ihe 
accusation against him was false and either frivolous or vexatious and an order 
of discharge cannot be passed m a case irnble bv a Magistrate except in a 
warrant>case— fS 233) 

A07 case Instituted b; complaint or upon information given to a 
police officer or to a Magistrate 

These words do not altogether correspond with S loo It is evidently con 
tcmplated that the person who sets tbe law in motion either by a compla nt 
[S 4(h)] or b> information to a police.offirer or to a Magistrate is responsible 
if hs complaint or information is found on a trial to be fdse and frivolous or 
vexatious (such an information to a Magistrate would be a complaint) It 
would be onl) in respect of an information regarding a cognizable case that a 
pi lice report (Ss 157 i6S 170) would be made to a Magistrate for m respect of 
a non-cognizable case the police-officer would only enter the substance of the 
information in a booh kept at the police station and refer the informant to the 
Migistrate— (S 155) 

Some action must have been taken against the accused person before com 
p<-nsation can be awarded to him for unless he has been required to appear he 
will not have been put to any inconvenience or expense so as to entitle him to 
compensation from the Magistrate So where a complaint was summari!} dis 
missed under S 203 without the issue of any process for the attendance of the 
■’it-tsi'Vi'i x-wrr/}/tTisuVroTi vtfii'iL Trtft h* 

Where the Magistrate discharged the accused after examining only some 
of the complainant’s witnesses and awarded compensation though the complain 
ant in showing cause, asked to have the rest of his W'ltnesses examined, the 
order was not illegal but one that should be made in very exceptional cir- 
cumstanccs * 

The ofTetice must be triable by a Magistrate* Before 1898 it was open to 
doubt whether a ^^aglst^ate could award compensation m a case triable by a 
Court of Session • 

An order for compensation is not illegal when a Magistrate tries the accused 
for an offence under a less serious section of the Penal Code though really the 

* In re Tammi Reddi II R •»? Mad 59 

* Hhaffvian Singh I I- R 29 Ml 137 

* Appilanarasay’ya llhukta''e Emp I L R 43 'lad., 51 

* Hct Ram I I R 40 \JP 615 ' 



384 


COPE OF CPIMINAlj PROCEDURE, 


obu n. 

Esc 


offence fills under a more serious seclion which is bc^’ornl his competence, 

IS triable excluswcly by the Court of Session' ^ ^ 

Whin 1 Mifiistnto allows i comphint to be withdrawn, 5, 

compcnsition to the accused " The remedy left to the accused 
in the Ci\i1 Court - . tcrmi cf 

The withdraw il of the compHint mij possiblv be one 0 w ben 

adreement bitwicn the parties on which the offence, if _,f .he tnn- 

cnmiwumlcd (S 345) Ih Magistrate may lodge a complim . case « 


cnmiwumica p 345) in Magisiraie m ij isajk*.- « case * ^ 

phinant fur mtintiun illy gwmg false t\idencc or instituting 
intint lo iniurc An award of compensation is no gron ntder cf 
but If the Magistrate thinks that, by ° 


doning such a prosecution but il the aiagiscratt imuKs -j -josco. 

line pasicd suiriicnt punishment has been imposed, he can »rtJ 

An informant as well as i tomplainanl, is held liable for a ,j ^J5^ brb' 

ous complaint, so thit a sen ant might be liable for a complain ^ 1 

ho c-itc mtormition oo bchilf of •> /"Wmt j 
m such a case |o show knowledge - 


. complaint, 

of his master or a harkim 

would howeser be ntcessarj* m such a case io snow Ci’'-'" 

the parliLul ir inform mt and not merely that be was an agent w i chaf?^ ' 
in moti n But whirc a peon with permission of 1 , awl 

ptrssin wuh committing i nuisance winch was dismissed as >’ 

tious ind w IS ordenU to pay compensation to the accused 


r fused to inurfcrc holding that an I 

int to male a wrong complaint and screen him .{, ft is 
fot./imnn* »-.s diSlinsunW. "T,, o»‘ 


n Court of Ki\: 
autliori'c 

pinalt) * the t ISI if heshav l ak^htttan* was uisnnpui»>ii-u, I''’ c 

that case having been preferred by a Judge acting judicially in'* 

on of a Cuil Court on who«c report the p -ri 


It was held thit a \*eon of a Cuil Court on who«c report the J'ri juiT'' 

taken n uld n 1 be « rdered to pav eompensition since the '•bf’ ’* 
cnll) hi. Ih<. ml comi,l-„n->nt '' 

The question has been raised bow far a poher'OfTiccr to be 1 ^ 

till, comm ssion of an i ffenct which has been found by a tut'' 

volous or V xaiious can under S 150 be ordered to gne compe ^ ^ 
ncciisrtl person The Police \ct (\ of iMii) S n declares that i ^ j<s 

fill ( r nny polic<«onecr to lay any infimiation before n {ni» 

1 1) fir I summons warrant senreb warrant or other 't'Cal n i. 

law issui igunst any person committing nn offinre Such ml’ ..n rrf ^ * 
Iw a comj ! lint wuhifi thr definiti >n in S 4 <fi) of this Code ^ " 

a case insiuuted by comjilaint or upon mfonnatinn given to a P® yi ' 

tVJ* 
, re'Vr 


which the Magistraii fnds that the iecus-»tion w is frivolous or 
d siinct in has liivvivir liin drawn between a rase instituted upof p'", 
given Iv a p«!t«^fieir mil « ne insiiim d ujvon mfi rmalion , s 

ifTctr The firmer rliss of €a»t wiull be instituted on a cotnpia n 1’ 

tfheef, the latter would bo on a poire report Another distmrtinn 
S I ri in n ^ ml to the {vivvi r « f 1 Mtig strale t » lake ci ^.ni/anrr ® ^ ^ 
nn 1 iliefc vvoutl a||Mrinil) le *< me diUcnncr nU 1 if ihr ofTerieo j # 
rffence, ihat is nn offence f r winch n polici rlTifcr may 0 m a f-**' 
warrant " 4 (01 ^o it has Ix-en held that S ■’jn dors not **rr’K^ «; jj »* 

which a jsilice nfrieer am steal the nmised under the I’ol er Art, • re 

h was inslitutnl upon Information given Iv n jml er nfrerr nnd _ 


I I* 
nf 


* Mah-acanam \rnVatraVar I 1 U 4s Mvd > 

* Antmit Kl in 1 Item r|S - 

* Q r Kupan Itat r It I U ' / (t e ) 15 W It Cr o 

Alir»n 1 I It »i Ma 1^137 . , , . t I 

* '~<r f ntia t < rt vn I jni Her p 51 In »c be I av Ijik't n 

IWira 1*3 deci leil ufv’er t! r f nrer law 

» lUiina 1^101 H tt Ns II IKS/ 

« Htjrut Ct inter Sslt r Jat-el \ti I I It » t al 4*o 
li I 1 V J» |,m is> l» l‘) 
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Szo 250 

wnthm the terms of S 250 » But it has also been held * that this Code does 
not empoT^er a police ofTieer of his own motion to m^l^.e any report to a Magis- 
trate in a non^gniznble ca<e When he la)s any information to a Magistrate 
in such a case, it is a complaint as defined in the Code, and not a police report, 
and therefore it can be dealt with under ** 2^0 if the accusation is found to be 
false and either fnvolous or vexatious 

It is not necessary tint the pcr« n ordered to pa) compensation should be 
the person who actualli gave the information to the Magistrate provided that 
he IS the person upon whose information the accusation was made* 

But where criminal proceedings were started not upon the petitioner’s 
complaint nor upon inform man given by him to a poIice-ofTicer or a Magistrate, 
but upon evidence obtained b\ the police in an inquiry instituted by them, the 
petitioner could not be ordered to pi\ compensation even though his statement 
was taken along with others during the police inquiry * 

A Magistrate is competent to pass an order under S 250 notwithstanding 
that he aherwards committed and even if he had then made up his mind to 
commit the complainant to tale hs inal on a charge of giving false evidence 
The High Court also reftrred to an order of 1863 in which compensation 
was awarded and a prosecution for making a false complaint was also 
Ordered, remarking that whether the Magistrate m making the order in tht 
case before it exercised a proper discretion 1$ a different question in which \vc 
need not give an opinion and it did not set isidc the order though the trial 
for giving false evidence resulted in an aequiltal It vvas remarked that "it 
would no doubt be a matter of regret if the Magistrate and the Court of 
Session came to opposite cnnclusiuns <n the same question But a like result 
not unfrequentlv occurs in cases where the decision of i civil suit is followed 
by a criminal prosecution uf one of the parties or of his witnesses, each 
tribunal comes to its own inUepcndtnt conclusion and the two are by 
no means invariably indcntical But a complaint under S 105 against 
the complainant for making a fal<e complaint, is not illegal after he has been 
ordered to pay compensation * 

A case instituted on a complaint or information must be regarding the 
commission of an offence So where the case instituted was to require the 
accused to give security to keep the peace* or for good behaviour » com 
pensation could not be given under S 250 

hor in a proceeding under S 28 of the Bombay Public Conveyances Act 
1863 • 

Nor can compensation be given in regard to proceedings under the 
Workmen’s Breach of Contract Act XIII of iSjq (repealed with effect from 1st 
April 1926) as a breach of contract (except for service as provided by Ss 490- 
493 Penal Code) is not an offence • The complaint must be found to be false 
and either fnvolous or vexatious An exaggeration of the occurence constitu- 
ting the offence will not necessarily render n complainant liable to pay compen 


* Ramjeevan v Durgacharan I L R 21 Cal 970 See also Sheobaran 0 |hs t; 
Nunmofiia ^ Cal W N 370 Syed Dahadur All i» Nur Mahomed 7 Cal W N 206 Q 
Emp V Sakar I L R 22 Bom 934 

* K. Fmp V Sada I L R 26 Bom 150 

* Emp t Bahawal Smgh I L R 40 All 79 

* Sarjug Prasad Singh t Emp i Rat L J 106 

* Q V Fupan Rai 6B L R 296 Adikkan t Alagan I L R 21 Mad 237 contra 
Shib Nath Chong t Sarat Chandra I L. R 22 Ca! 586 Bachu Lai v Jagdan Sahai 
I L R 2O Cal i8t 

* In re Govind Hanmant I I R 24 Bom 4S Rikhi Rai 7 All I- I 743 Bindha 
cbal Prasad Roi I L R 3C All 3S Ram Bedan ''ingh I L R 44 All 363 

^ Q Emp V LakhDvt I I R 15 \ll 365 (s c) All-'V N tSqj p 114 

* ^ alli Mitha I I R 44 Ikim 463 

* In re Sanip Bhakit 4 C-»l M \ 53 Jamal Ahmad T L R 41 All 32’ 

49 ‘ 
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ouf n. 

Sec » 


on’cncc fills under a mort; scnous section ^hich is bcjontl bis ccnipclfw, 

IS trnble exclusively by the Court of Session * 

When T MnRisinte allows n comphint to be withdrawn, he cannot ^ « 
cOirif/Cfjsifwn fo (he accused* Ibe remedy left to the accused would bvbjs 
in the Civil Court 

The wiiJidraml of the compinint mny possibly be one of the **^* ^^^ 
agreement bctwicn the parties on which the offence, if eompoundaWc, ln» 
com/joundtd <S {.(5) fh Magistrate may lodge i complaint against th'* 
plain «nt for inufitioniffy ghmg false evidence or instituting a 
intint to injure An award of compensation is no ground ^ , 
donmg fuch t prosecution but if the Magistratt thinU that, by the or^« 
fine passed sufficicni punishment has been imposed, he can refuse to 
An infortii->ntx as wcV as a complainant, is held liable for a fruoloos 
ous complaint, so that a servant might be liahlt for a complaint C 

of his master, or a Aai’Aun who gave information on behalf of a tf 

would buucicr be necessary* m such i ckc to show knowledge on 
the p irticular inform mt md not merely that he v% is an agent who set (W i ^ 
m motif, a Hut whtre a peon, with pirmlssion of a MunicipalUV 
persfrt mth cu,nmi(fing i nuisance which wa> dismissed as n 

tioiiv, md u ir ordered to pay compenvahon to Iht accused the ff'fth 
** <*f KuiMon r fused to inlcrfirc holding that an {-j ' 


authin*^ a $cn inf to mike » wrong complaint and screen him frCtn 
fue of hcifiav I akshman* was distinguished the 


penalty ’ 


y, ,^ci,(nv 1 (iivSfiinaN* was oisiinguisnco ‘ 
that case haung been pref.rred by a Judiic acting ludieially In ''^'’1"’ 

U w IS heU} fhu a peon of a Civil Court on whose report the proef^fp r 

laMn loukl not he ordered to pay eompens ilion, since the Nliin*'!, "'f*’ » * 
eially w is the rial eompfainant ^ 

Till. quistioO has been rii<c<I how far 1 i>ol»er^n»cee ki*'nfl 


the commission of an offmet which Ins r>ctn f>uml by a 'taRi*trat^ ,v» 
volous or t satmus fin imder < 25a bs ordered to Ri'C ,,V b* 


• uiwvis wr I various ran imuer ^ 2<a bs ordered to give rnmpvns'- • 
ntcu<«l pers,n The f’oltce Act (V of jW>j) S declares that >t s- 

f«l for nny puliee^fTccr to lay any information bcfi re n Magistr’tc. fr 

!> 1 } for I Simmons warrant senrcli warrant or olhcr legal process "** ^ 
law usi/o <^iins( nn) pirson commuting an ofTenrc Sucli 'Momia lO*' , 
a rimfiliiof wubm the dcfinumn m S 4 (A) of this Code' ^ 

n case insiiiutcd by romplaini or upon information given to a pQlii^ y y 
which lj)« Vf^.f*fraf< finfs that the iccusation was frivolaus nr * 

d.si.ncli.n has Viw.wr l.tn drawn fK.(vv«n a case instituted ujvn 
Riven bv a (" ’»c» ^ fTr* r and < ne msiuut <1 mwin information ' 

onuir rhf furmer cIks of ra^ wmild be msiUutul on a complamt »' h j, 
otTicer. the h(trr wwuW be cn a pottr rtt-irt Another disunctlon t« ^ 

I'jo In ngifij I, |j,f (nwfr of II MnRistratr to take cogmraffe 't 
find thirt wi.uld n; [unyttli Ir some diiren-nce aU ' if the offince h « 
onrnce, jhat fs nn offence- for whirh n mliri oHlfcr mar nrrf»' ’ . 

** Ixam held |hu S 250 does not Oppli . tt 

Which n j«>hce < fPrer nrrr<trd Hu ncritscsf, under the I’ol re Act. i*^* fj,pt 
n was inriJiufetl upon inf, rmation given ly n i<licc oflicer nod ^ 


• ir^lursnam VenVitrayaf II It js Mad 
\maiiiit Klian 1 l-e^ Hem r<S * 

> C'fta-n Jjh} Uec l«r« o «t In rr K,.,»a\ Ijil»tir»n * * 




* Ve t. ntia O ft a-n «,<• p ,l IcirrKevtAv ljiV*ln->" 

175 dr<. 5 e<> on'ef Ife / nner law ^ 
ll'iwa l<«n JI rt S s' f# jAV 
lUsrait tt ,nl,r ‘ 4 ih s fil^) M> ) f |c / , r«l 
K I mj r v,j, J } r ,r 15 (f 1i ) . 
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Out XX SUMMO^S AND WARRANT OASES 385 

Src 250 

Tsnthm the terms of S 25° * •* 

not cmpottcr a police ofliccr of his own motion to mtkc any report to a Magis- 
trate in a nofi^opnirahle case When he lays any information to a Magistrate 
m such a case, it is a complaint as defined in the Code, and not a police report, 
and therefore it can be dealt with under S 2^0 if the accusation is found to be 
false and either fmolous or vexatious 

It is not necessan tint the person ordered to pay compensation should be 
the person who actually pave the information to the Magistrate provided that 
he IS the person upon who<e information the accusation was made* 

But where criminal proceedings were started, not upon the petitioner’s 
complaint nor upon informalitm given by him to a policc-ofTicer or a Magistrate, 
but upon evidence obtained by the police in an inquiry instituted by them, the 
petitioner could not be ordered to pay compensation even though his statement 
was taken along wnh others during the police inquiry * 

A Magistrate is competent to pass an order under S 250 notwithstanding 
that he afterwards committed and even if he had then made up his mind to 
comma the complainant to take his trial on a charge of giving false evidence 
The High Court also rcfirrcd to an order of 1S63 in vvhich compensation 
was awarded and a prosecution for mal ing a false complaint was also 
ordered, remarking that whether the Magistrate in making the order in the 
case before it exercised a proper discretion is a different question in which vve 
need not give an opinion and it did not set iside the order, though the trial 
tor giving false evidence resulted in an acquittal U was remarked that 'it 
would no doubt be a m ittcr of regret if the ^laglst^ate and the Court of 
Session came to opposite conclusions <n the sime question But a like result 
not unfrequentiv occurs m rises where the decision of a civil suit is followed 
by a criminal prosecution of one of the parties or of his witnesses, each 
tribunal comes to us own independent conclusion and the two are by 
no means invariably mdenucal But a complimt under S 1155 against 
the complainant for making a false complant is not illegal aftir he has been 
ordered to pay compensation * 

A e^se instituted on a complaint or information must be regarding the 
commission of an offence So where the case instituted was to require the 
4accused to giie security to keep the price* or for good behaiiourr com 
pensation could not be given under S 250 

Nor in a proceeding under S 28 of the Bombay Public Conveyances Act 

Nor can compensation be given m rqjard to proceedings under the 
Workmen’s Breach of Contract Act \III of iSjO (repealed with effect from ist 
April 1926), as a breach of contract (excqit for service as provided by Ss 490- 
493 Penal Code) is not an offence * The complaint must be found to be false 
and either frivolous or vexatious An exaggeration of the occurence constitu 
ting the offence will not necessarily render a complainant liable to pay compen- 


’ Ramjeevan v Durgacharan I L R 21 Cal 970 See atvo Sheobaran Oibs v 
rlunmonia 5 Cal W N 370 Syed Bahadur Alt v Nur Mahomed 7 Cal W N 206 O 
Fmp V Sakar I L R az Bom 034 ^ 

* K. Emp V Sada I L R 26 Bo*n 150 

* Emp t Bahawal Singh I L- R 40 All 79 

* SarjuR Prasad Singh v Fmp i Pat L J 106 

Q 1- RupanRai 6B L R 296 AdikVan t Alagan I L R 21 Mad 237 contra 
ihib Nath Chong v Sarat Chandra I L R 22 Cal 586 Bachu Lai v Jagdan Sahai 
i L R 26 Cal i8i 
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sition There must moreover hove been a complete discharge or acquit ^ 

the inquir) or triil held where the accused was convicted of 

ml force (S 352, Pcml Code), the complainant could not be ^ 

compensation on the discharge of the accused on the complaint of in? i * 
furnud part of the same occurrence* , .j 

The order for compensation must b passed by the Magistrate w P 
the final order in the case * This is clear from the terms of ‘v 2^0 of I i> ' 
The tp|K]l itt court has not the power ■* 

Under the old law it was held that it was not a necessary 
codent to tht mikmg of an order under S 250 that form il notice * 
issued to thi uiustd to show cause* In vitw of the ja 

section (1) this will no longer be good law It hid already been he 

order w is bid if made in the absence of and behind the back ot 
plainant * , 

A village Magistrate, m Madras, lint is, the head of a n 

Magistrate competent to pass an order under S 250, his proceeding' ' S 
ctpud bv S I (2) (b) from the operation of this C odi • 


Form of order for compeosatioh 
A Magi'tritt is bound to snio his reasons for finding that the 
was f lUi md nthor frivolous or vesaiious I| is not sufilCKHt that n** 
ri-cord mertiv his opinion to thii effect* . ^[>1 

An orthr for comp».ns uion ne <1 no longir form pirl of the order of 
tir dischirgi Ulure in disch irging the icc used, tin M ■'K''*'”’!'* 
inquiry so as to cmbl< the compt un mt to show emse why hi should not 

to p ly tompins ition md in ihos< promslings midi in order for oinJ|'' 

It w IS set isiili • I dffd 

Whin the M igisinie meorporu.d m his order of dischirge an 
ing the lompliinmt to show « mse win an order for tompens ition ‘'fj. jv,{ 
Ik passid ami thin adjourned his prcc<<dings for lint pur|xnt, it 
this w IS in irregularit) but ihit it did n< t mail the suhsrqu nt -,t fi 
Without jurisdiction as th«v were pift of tlie tasi * Thesi ra<i » an 
ihi iniindmenl of S 250 md are mm obsolrti ikeu-! 

II fore ibe direction ir ordir pissrd is made ibsolute. the rompHinan ,j 
be givi n in c ppi rtunitv of m iking . bjirtion tint is, show mg cause wn) ' 

nd the Magistrate must n nsider such objection in his ® ^ , 


not be I 

compensati n This should app* ir on ihi prncicdmgs Flie 
state in writing his reasons for aw mlmg eomp nsalion, as wtll a* 
tu l<e paid lo the amised or each of ilie aeriisetl when there .are more tra 
Tins 


ns IS inip« rative '• t, « y 

An Appellate Court is not competent to awanl compensation, wh^re H 
qoittnl the ami'i-d and fi und that the complaint was false and frinleiis cr 
lious Tlie terms <f S 250 shew (hat the Ix-gsihture intended thu j-r 

Magistrate bv whom a case m th" first instance is heard can pa*s 
ctmpensatinn S 42jfi)(d) d-ws not consequently empower nn App'^ ' ^ 


t1 Til 


• Sfiikti lies.* r Jlvitii Santra I I 
n 40 \tl < to 

• Mihail'o Tewan Alt M S p 

• Chei'i r Itam IjI I I H \1| «io 

• I mp e Pinchart 1 1 It ^s Ml 

• G »1 ran IaI ♦» Ml I^ J t-., 

• K I np r Tbimmana Ited li I I U 24 Vs t • 

• Amjvl Ml to Cat W V 

• In re ‘^aftar Husain I I,. It 25 Ml sn Ham Tanti I I 

• t.jr*la K/^ri I I,. 3't Ml nj Srr al«<» Jural Ki't-' le 

S i'r>s p 2i< 

•• l*af>iSun.ae 'Jararaa Il'ea H Ct Oet 11 i'r>l 
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Caxs W summons AND \SA»BANT CASES. 

Seo 2o0 

to pa«s «uch an order • Surli nn order docs not come within its power to make 
an) consequential or incident »! order (in th nppt il) as may he just and proper 
within the terms of S 4^3 («) (d) ’ 

It hrn in>/>ruotiiiien{ can be irdered Subsection (zA) 

Under the old section a smtence of imprisonment could not bt passed to 
take effect on nonpa)ment of the compensation as in a sentence of fine on con- 
MCtion of an offence It could b packed only if the amount of compensation 
cannot be recovered blips hid ihirtforc to be first taken towards recover- 
ing It in the same manner as 1 fine is to be realised, (■•ce Ss 3^6 3b7) * Nor 
could an order he passed fir impri«.anmcnt if it was not paid within a certain 
fixed time* hut the law i>. ebanj^t-d in this re->pttt Impriconnunt is awardablc 
"in default of pa)ment, and thus is brought on th same fooling as imprisonment 
awardable in default of pa)meni of a fini S jhb had also bem considered in this 
connection, ii has been tniircl) rt-c ist bv \tt No W 111 of 1923 S 3 Under 
the old section u had been held* that S 3‘*& (2) could not be ippliid to in order 
under S 2^0 apparcnil) bet lus an order f ir comjvensation ts not a fine but is 
in the nature of d images for i malicious prisetution S 388(2) being controlled 
b) sub-section (1) of that section Ihis was a strj doubtful rendering of the 
section for subsection (2) began with the words In an) case m which an 
order for the po)ment of money his been m ide on non recover) of which im 
prisonmtnt ma) be awarded nd wtni on to say that the Court might then 
ftllow the procedure laid down in \ubseiion (1) n imcl) suspend the execution 
of imprisonment and take a bond from the (ktsoo ordered to pay It seems 
to be el ar from ihis that sub<e lion (2) applies the procedure of 

subsection (1) regarding fnev to e ises where m order for pajtnent 

of mone) other th n fme>> hi-, ben m de m f ict the use of the 
tvords in non recover) of which m the «ubseelion indie ites that the 
legislature had in mind subsection (2) of S 252 is it stood before amendment 
wher the words if it cannot be recovered occurred The recent amendment 
of S 388 dots not seem to affect that view 1 power to order payment by instal 
ments has been introduced but (he power to suspend the execution of the sen 
Icncc, and to release the offender n «ecuril) remains and sub section (2) lays 
down that the provis ons of subsection (1) shall be applicable also in any case 
in which an order for the payment of money has been made on non recovery 0! 
which imprisonment has been awirded and the money is not pud forthwith So 
a court ordering payment of compensation under S 250 enn Order payment in 
instalments or m full, and can lake the other action described in S 388 (l) 
The wording of S 38S (2) clearly renders the case of Dyravalu Naidu obsolete 

Appeal Sub-secUon (j) 

Any order for compensation passed by a Magistrate of the second or third 
class is appealable There is no appeal against such an order of a first class 
^Iag strate unless the compensation aw irded exceeds fifty rupees The Code 
does not declare expressly to whom such an appeal should be made, but as it 
designates the District Magistrate as the Court to which a person convicted on a 
trial held by a Magistrate of cither of these classes can appeal (S 407), it may 
be inferred that that will also be the Appellate Court m a case of compensation 
under S 250 ordered by second or third class Magistrate the use of the words 
"as if such complainant or informant had been convicted on a trial held by such 


‘ Balli Pande I L R 28 All 625 Chedi v Ram Lai I L R 46 All 
* Mchi Singh ^6 W ^ 10 (F B ) (s ^ I4 Cal L J 437 (p B \ 


1 L R 
t8 All 
Mid (2 

* Lai Mxhmui Shaik v 


Satcown. I L R zS Cal J64 
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Ahgislnlc makes this clear Likewise 

Migistnle and an appeal lies it will be to the Court of should be servpJ 

If an appeal is made unless it is summarily reject coinpen iii« 

upon the accused as he is the person concerned if ^ , no notce» 

hi rescind d but. as the Code does not expfessl> Court ‘ 

sened the omission does not xitiate the proceedings of ^ 

S *aO (4) requires that when an order for compensation c( |V' 

compensation shall not be paid until the time \ ® has bfffl 

appeal has elapsed or if an appeal has been . u^t to 

decided and where the order is made in a case which is not I 
the pajment must be delajid for a month .t. pfr*'^ 

As pointed out ibosc the object of the latter provision is to B 
ordered to paj an opportunit} to apply for reaision of the or cr 

Und r S 5^7 the amount of the compensation is rccoacratuc ^ 

a fine see Ss 386 and 3S7 which provide for the rejlisition ot lines, 
form WWIl for the form of warrant to levy a fine 


CHAPTER \XI 

Oi Tin Tnni oi \VAnit\NT-CA*:i s m Maoistrati'^ ^ 

A warrant-case means » cisc relating to an offtnee punishabk 
transjiortation or imprisonment for a term exceeding six mon Arrjnt<a»r 
A c isc trial Ic b> a Court of Session or High Couri is iherciore ?. ir 

Chapter Will coni i ns the procedun. m respect to inquiries b) ijlpfortrtS* 
cases triable b) such Courts and Chapter Will contains the Plj®®. 
before a Court of Session or High Court on commitments made o) 
resulting from such enquiries . 11 

When the offence is triable exclusnely by a Court of Session t 
col fi) an inquiry ind not a trial must be held bj the Magistrate (Cr« 

rant cases an, however, triable both b) a Magistrate and Court M (tnjfif 

Sth II col S) and in such » vase it will be fir the M igivlratr if* 
of the proci<alin},s to detirmne whether lie should him'ilf '• Id pffrrf* 

hold an inquiry with the object of eommiding to the supirnr Court » „i,th 
be prrrnl fiictf wtablislied L p to the Mage of the proceidings in 
charge is drawn the procedure in the In il of a warrant-cavi and U* ** 
were under the C<k1c of 1871, the vnmc . „ f 

There 1* now a materiaJ difitrence undir th prevent Code A ^ ff 

warrant-ease may be framed by n Magistrate at any stagi of the l‘^e 

the whole ff the ividincr for the pr» smition has |>een rceorJial nf*o, 
charge his been fr m,il the Magistrate may procicd in examine the f _ff.ert 
witnessrs hr the pro*ecotion liie difference in procedure under tn r 
Code, raised a difTcuIty A Magistrate under S 254 framid n cbiffl 
taking the evidinre if <nlv some of the witnesses f r the prosecuUort 
that this had fnma facie established the charge* nnd he then proceed 
nm ne the other witnesses In the course of these proceed ngs he 
an inquiry rather than n trinl Hhould be field. .. »n ofTc-nre "''“I’,. ’’’.“St,,, 
bs the Liairt of <Jcs*i n ha,! b*en shiwn Objection wa* raised ^ fi 
High Court that the arcinej fnj l^sn {njuliced by this procnlure, imj ..^ir 
if after taking all the rvidener f r llie pmsenitinn, it should nfiefwi*™* 
that no ofTrnee had Ixrn made out the Xfagistrate eoul! not discharge bJ 
only commit to the Court of Sestitn Th- fI|rction was overruled 
point's! out that tJie \f3g1sirate mtgfl unW S aiyfj) Tnd that there 
fu^ieienl j mundi for emumlllinj Ifw- neruseO, and raneel the eharge « ** _ 


‘ P»UnUpp« VfUn I L. Ik. 39 Mad iMy 



Cair ’CXI TRIAL OF WABftAXT CASES 389 

Stc 252 

the accuscHl' (S Jj}) In m inquirj, ihi chnr(*c », franud onl} at the close of 
the cMdcncc for ihe pni<eciition the Mnf,«*>tr«ti' nn>, c\cn after an order 

for commitment, but at an^ time before the commencement of the trial summon 
and c'^amine supjilemcntara witnessts— (S aipt 

Whether the 'laCistratc '•hould hold an inquin or trial in «uch a case, de- 
pends upon the nature of the offcnc , wlulhtr the punishment that he is com- 
petent to inflict i» ndequate, or xvhitfur the offmec has been committed under 
circumstances of aggravation \ M igisiratu m a case of homicide should not 
take upon himself to determine th« d grii of the offence commitud, and he 
should commit rather than convict whin the ividcnce leaves it doubtful whe- 
ther the offence iTommitted «« not cufpibfc honucidc ar grieious hurt, for, bp 
Ending the accused gudlv of a lesser offcr»c< tl«e Magistrate has usurped the 
functions of tlie Court of Session and his found that the ait of the accused Is 
vMihm one of the exceptions to S 300 I’lna! Code* 

\ Magistrate la competmt m an inquirv to isinvert thi proceedings into a 
Inal, if he is of opinion that an offense within his jurioJiclioit his been i in- 
mitlcJ, and that he can pass an adequate sentence — [S 209(1)] 

There are also some w arrant-civts which a Mngistrate dul) impowcred on 
that behalf maj trj summ irilv t«ce '60) ind m such trials the evidence must 
C< recorded as in summons-cuscs — (S 3aj) 

Some vvarrantjrases it should b noted in lonipuund ib!e with the per- 
mission of the Court, jnd some b) the |»riK$ concerned withiul such permission 
—{See S 345) 

251 Tlic following procctliuc ‘tliall be 
ranr^sM^* *" obscnctl In Magistrates in the trial of warrant- 
eases 

Evcrj Court should pripurc ■ rtcord of its procicdmgs on a trial The High 
Courts have i«suid spenJ msiruciions on (his subject 

Where the accusation is ot two offinn* one j summuns-case and the other 
4 warrant-ease the form of (ml idupied should bt that apjihcjbJe to the mort 
kirious offence* bo where in the in d of an offence which was a warrnnt^rase 
the Magistrate followed the proicdure of a summons case md summarily f'on 
viettd the accused under S 243 vviihout t iking mj tvidcncc, the. conviction and 
sentence were set aside* 


252 (2) When the ffccuscd appedrs or is hi ought before n 

Evidence for pro Rfagistritc, such M tgistrato slial] pioceed to 
secuuon. j,eaj- t|,g coniphin tnt (il .inj) and take all sucJi 

evidence as maj he. produced in suppoit ot tlie pioseciition 
“ProMded tJni the JVlaojsiritf sJjiJj .ofii },^c 
anj person as coiiiphinant in anj ease m which the complaint 
ins been made bj a Court " 

(2) The Magistrate ftlnll ascertain, from the coraplamant 
or otlicr\Mse, the names of anj persons likelt, to he acquainted 
with the facts of the ease and to he able to gne evidence for the 


727 * I L R SI Cal gi Raghavalu Nuckar I L R. 4, 

» Ctunoapayan, I L R.. 29 Mad , 37a 
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prosecution, .iiul sh.iU summon to gue cMclonce before n 
such of them ns lie tliinkR ncccsR.uj. • ^ 

The Mogislruc Ins also a disirclion it an> sn{»c of a 
,>.rsun -IS vMtnos, or to txamint an> person m attendance 
montd IS 1 witness or to retail and ri-c\amint anj person 
..nd It is his dut> to summon and to tMniine or recall and re ihi* caK" 

person il his ciidintc appears to him essential to the jUst decision 
t'’ S4'J) 

When the accused appears ^ 

\\hinticr I Miyistrilt issues 0 sutmnons, ht ma), if h'- 
dispense with the (icrsonal attendance of the accustd and permit hi . ^ 

pltidir, but Ik i m, it inj st it«t of tlit proceedings, direct the pc ^ 

.nice ol the atustd, ind if mttssarj, enforce his attendance I ,«ue 1 f-s- 
A Migislritt has, undir S 204, discretion in a warr int-cast 0 1 

mons instiad of 1 w irrint for tlic uiindancc of the accustd, an 1 
summons, ht is tomptttnl under S 205 to dispense with the prrso 
of the iccustd . cj ifvc.ll 

If the ptrsonil ,itt<ndintc of ihc .ictused person be dispensed » »iib* 
bt rtprisiniid b) i pit idii* [stc d fin S 4 (O]* sliould bt fcri A-c 

mukhtarn ini I or iikilutninii bt iring 1 slump of rigbf fliiMfli-'Co 
1S70, Sth H, Art to . rftffrfi'ii’l 

I \cr) |Krson itcusid lifort t Criminil Court may of right be 

a pleader (b 3,0) 

If the tasc IS insiilutfd on tompliint the complainant mu»i u'^'' 

afttr the atxusod ipp irs unites tht tomplaint has been made b> ® 
b 47O Iht proMso w is instrit-d by Act ho Will of > 9 * 3 * ® ^ 


Prosecution 

An) Migistritc trying my t ist miy |»erniit the prosecution to l« 

by any person other than u offittr of Police below u rank to be p 
the I »K il (lottfnmtnt in this lulidf but no person, other than j, 4.. 
(jcneral, btanding Counsel, <*o%ernm'nt Solicitor, Public ^’ro«ccutor I f 

ir ilur <nu»r ^.imrilly «r s|Maiill» <nn»owtrftl by the Local i»o 
this behalf, shill be cntilled to do m» without such permi'sio® A j-» 

Politt *h ill not Ik |m rmitu-d t> tondutt the prosia.ution if be n 

pirl in iht mxslig ition into tlit ofitntts in rcsjKil to which the accu> 
pros»-culcd lb 495) 

Wbal witnesses should be examined. 1 

It g<n«riUy hapjwns th it a w irrant-cust comes before » 

^■»lIce rrjitirl uftrr m instsu^^iti m by tiu Polici (S 173) m which ca j.. 

iir*tr> .ifi> l>ound tmr to .ippr ir b< fun him But somriime' tb P*^ 
on a complaint to th« Migi»triti, and in stah ease* the witncs'C* ^,..1 

tnoned are nam d by tli** compliinant ir nre produced by him on t 
(or Inal 

lor form rf sviniin m« vr Vli \, form XWI c^rscr* 

It If th^ duty nf tlir prowxaili n ic> bring before the Court ah jf or*' 

• re aIV^«K5 or are kn »n to hi\r knmledge of the facts conslitiitihg^^ 
tharped • If a'l pers. ns wh > prose ihrir rtinnerlion with ibr tran^ ^ 
cal'ed ly the prmeeuti in wiihnut sufTicicni cauM- l»eing sli'isn, •b' r». 

pteperly draw an inference adierv |> ilie prmrculion The only •blf’S 
Lrre 1**^ pm^ru'i m from calling tuch wiine»»rf 11 a resonable belief in* • 

Ciey wi'l not tjieak Uk- truth* ' 


Q r^an r lUm R4 ».a1 I-»I1 I L U.. in OI myo 
tJSaoo KjljI. 1 U It, seal. 111 . (• c.) ja L. It . tyi 



npcc<«iry ' «■ P* '’P* •*' ’*'* < ‘ n'xi n« nx m « f if'!***' 

quin or trnl tin ( )urt m i\ •>' <nJ*r m wnim^ Mu ny il- v 

from timo n tim« (lo tjK n«* r <l|>iirn ihi \ nx m »ii,i M, * / 

fit, for suili time is it nnsut rs ri is n iliU ml mi\ K ** i * * 

accused if in custtuU *i i.t- ^ • 

I’rosid d ih It no Nlij^isiritc shill rtmmd m icms.^j 
iindir this sution f r i t rm <x<fdinn fifinn d ijs i , iim'"*'*'*' ' n, , 

I serN irder in de und r ih" 'Uti n l»% i < « iin oih r il ‘ 

shall be in ttnting signed bt the pnsidmg Judgi ir NhusirV" ' t 
ExplanaUon — If sufficient eMdtmc his been oLumid to 
th It tlf iccuscd mis hn t« mmitud in iffenct ind n “ ««» 

further esulence mis be obliirxd bs i rmiml ihis is i ri'i" '*1' ' 
a remind S 344 " f'Ui*.', 

If, it the instance of one of the pirii<s » ssitncss his b * 

a sMtness ind srrsed ssith proc<s« In his i right u taH 

pel his attendince * ' ^ ‘ tiri i , ^ 

A Magistrate ma) find it neccssirj to sisit the pHci m \\i u ^ 

mij base been committed and for this purpose lo adjourn the on i**'"' n, 

him This has been considered in sesinl reported cases whiih r 

the note lo S 344 past See ilso the new sectum 53qn t>m j* 


253 (7) Tf, upon taking all the cMdcnce rcferrcil 

Discharge of ‘tcction 252, anti making such eximi 
(if any) of the accused as the Magistrate 
necessary, he finds that no case against the accused ' has 
made out Minch, if unrebutted, would warrant Ins convi t 
the Magistrate shall diRcliarge him ^ 

(2) ‘Nothing in this section shall be deemed to prevent 
Magistrate from discharging the accused at anj previous stage 


» Q I mp I Diirga 1 L H 16 All 84 
Bhomar D,gambar Dis 6 Cil W N 5^S 
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of tlio case if, foi reasons to be recorded by sucli Magistrate, f 
considers tlic charge to be groundless 

All the evidence referred to In S. 252. 

Tint IS, * nil such i\idcnce is im> be produced m support of 
culion ” nnd such witnesses as the M igistmte imy think necessiry 
but this IS modified by the Hst pnngnph of S 253, which enables n 
for reasons to be ricorded to discharge the accustd at .anj 
CISC, 1! he considers the charge to be groundless The Calcutta ‘''ba 
in ininurous rases held that wh n a M igistrate concludes n trial withou 
ing all the witnesses tendered by the prosecution, he cannot direct q^i. 

ant to he prnsicuted for making i false compliinf under 211, 

Hut und.r S 315 Pxpl iii of the Cede of 1R72. then m force, 

ch irgc could not be passed until the exidence of the witnesses for the p ^ 

had been t iken This is now within the discretion of a Magistrate 

how(\«r, proMdes that before instituting such a pros'-cufion, the 

mike ^n) pnlimmary inquiry that mi) be nec<«<ary, and if a 

tin list piragraph of S 353 summaril) discharges an aecused, tt wi ,j 

he mress iri th it bi fun din-ctmg the compi iinant to he prosecuted, he 

the pialiniinira inqiiin «xamine whatevrr witness(« ma) he tendered on 

<if Ih It pirson 

Such examluatloD (1! any) of the accused. 

It would not b< neetssiry to examine an atiiisrd if no ca«e Tj-fref 
agnnst him ha the e\i<!<nci. for the prosecution, for the accused 1* tf> ^ 
only for the purpuso of en tiding him to explun any circiinisl''nees 
in till (Miltnci agiin«t him A M igistraic is rompitent, ut any stage 0 ^ 

Without pr(Moii.l) warning the iciustd to put <urh questions to hint t 
eonsidei to Im. neces.ara fur lint purpose — (S 343) I ho examination 
nisix] khiulil Ik reixirded in iccordanci. with S 3fH 


Discharged, 

Mime « nil one <f two p«rs«ns icitised was required ba process t ^ 
l>efi re the Mi4,i»trile md th< ollnr ipp and aolunt inly, the .pi r 

not detime to »<nsid«r lh< s i»i ngain»t IksiIi of ihrm by limiting b’* 
diM-barj,s to tin arru»<-d ash»m he Ind rsqumd to attend* arpne 

An « rib r «f »li»chargc is nj bar lo further pruceetlings against on 
(S 403. I xilinitun) , 1,^ (*'» 

An ord»r if disihargi c inn< t l>e made aahere the accused ha« not 
rd to ajpear at all * , ,.1 

The High l\ urt a ^is.ions Judge, <r Dis'nrt Magistrate, may */ . , 1 ^ l 
Inquiry t > l>e mad' (S 4jr,) « f, |f the « ff* nee rlnrgnl is rxctiisi'a'l* 

('uuft of S'e*.i n, ni la «1*4» onbr the accused to l>e committed ( ’ j, 

Magiiffalr wbi is rompeteni lo lake rogniranre of the offence (R 
t*iuse!f take furthef proccrding* without vich an cnler* 


• r.jrfsa s-incb 3 Cal 1 It 3*0 

• IjW'I "ija te Me 5 Nirrmte I I It ••r laorn , ya* 

• I np r Xta* e««rar 4 K etasa I I It 31 Mid 31 a 
•MiitMaMo. 'jn I 1 It yr Mj 1 

• \t f \t»alM-senr Mil me 1 \.V 4 M I 1 It ao Cal ?»' 

r tl t»f I 1 IL Itivm aa 1 iNi I I IVr { Imra Mjr'*t rates lie* '• 
Mm'*j» II it .a t .1 eyi (« r ) 5 ( at X\ N ta; (ti“ 
'al’i (• iri.M -1 I I tt ]SMat yin | rap » %ar|isa las I I ft 
r Malri^safa »>/r 'aaa al'Lt Sll | mj 1 IMer* 

:s ( at ;i 1 (» f a 3 ( «l \% *. i»-i 
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II he considers the charge to be groundless. 

If the CKC IS one instituted upon comphint or upon tnfornnlion gnen to i 
pohet-oflicer or to \Iigistnte, nnci the Migistnic discinrges the 'tccuscd, ''nd 
IS of opinion that the accusation tsns fil«c and either fruolous or \c’iatiouS, he 
may, by his order of discharge, if the complainant or informant is present call 
upon him to show cause whj he should not be orticred to pa) compensation, or 
if he is not present direct the issue of a summons to liim to appear and show 
cause .as aforesaid — (S 250) 

254 If, \\ijen such cMtlciicc am! evamiintion lia\c l)ccn 
Charge to h* tskcH Olltl lll'ldo. Of at auj prcMoiis stage of 
framed^ when offeac- tlic Case, ilic Magistrate IS of opinioii tint 
appearsproved tlicrc IS goiiiul for presuming that the accused 

Ins committed an ofTence trnhic under this Chapter, Miiicii «uch 
Magistrate is competent to ti\, and uhich, m Ins opinion, 
could he adequatcl} punished h\ Imn, he slnll frame in writing 
a charge against the accused 

Sch ^ (jS) contains various forms of charges 

Or at any previous stage of tbe case. 

S 234 tnablvs i Migisiriu lo draw up i charge not only wherl the 
evidence for the prosecution and evammition (if any) uf the accusid has been 
tal^en, but also at arty [irnious sla^e wnhin the conditions of S 25^, that is, 
when ft pnma facte case has bem established against the accused This is n 
power which should he most carefully exercised, for if a charge has been drawn 
up for an c/Jrnce triable both by tin Magistriic and the Court of Session, und 
the Magistrate finds, after taking the evidence for the prosecution, that no offence 
has beca established, he cannot discharge he must acquit — S 258 (1) In such 
a case, if the Magistrate has taken a mistaken view of the evidence, it will be 
no longer possible for the Court of Session or District Magistrate under S 437 
to order further inquiry Such an error can be corrected only by the High Court 
as a Court of Revision under S 439, or as a Court of Appeal, on the appeal of the 
Local GovemmeiU under S 417 Tins power should therefore be exercised only 
when a strong frtma facte case has been established 

The object of the law is to require the accused to cross examine the wit. 
nesses for the prosecution, if he desires to do so (S 256), without subjecting them 
to prolonged attendance before the Magistrate, or requiring them to attend again 
if they have been discharged, in consequence of n delay m closing the case for 
the prosecution 

This object is less likely to be attained since the amendment of S 256 (see 
note to that section), moreover if, after the ixammation of other witnesses new 
facts are disclosed, the accused may reasonably require the rc attendance of wu 
nesses already cross^xamined, m order to cross examine them in regard to such 

Charge. 


The Charge must state the offence, if the law givts the offence a soec R 
name it may be described by that name only, if it is not gnen a specific nam 
SO much of the definition of the offence must be stated as to give the J'.' 

of the matter with which he is charged The law and section of the law 
mentioned In the presidency towns the chaise must be in Enphsh -1 
cither m English or the language of the Court (S 221) As to 
ous convictions see S 221 (7) “ Previ. 

It IS the duly of the Magistrate to apply the law to the facts hrtmA / 
proved by the evidence taken, and thus to determine the offence nh 
60 ' 
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accused should be charged He is not limited lo the 
unless the oflfence regarding which he desires lo proceed s . ,t 


cannot take cognizance without the prc\ious sanction , ? if more tb« 

special authority or some particular person (S« Ss 

one ofTence is thus pro\cd, it will be for the Magistrate 0 .ontth-t cr 

having regard to Ss 233236 ante, these ofTcnccs should ^ 
stpnrUtly, and if more than one person is under trial tUtrtJ 

persons should be tried together or separatelj — (S 239) A u », 

or added to at any time before judgment is pronounced'-(b 2-7; “ 

tered or added charge is such that proceeding 'ftmednfely with ipc 
in the opinion of the Magistrate, to prejudice the accused m ni * . 

prosecutor in the conduct of the case, ihc Magistrate may 
such period as may be necessary (S *29)1 but not for longer a mi th* c«» 

if the accused is in custody (S 344), otherwise the trial may o TK 

altered or added charge as if it had been the onginal charge ^ 
prosecutor and the accused shall be allowed to recall or re*sum(non ^ 
with reference to the alteration of or addition to the charge, , VLit* 

may have been examined and also to call any furtlicr witness wno 
tratc may think to be maltrtal— (S, 231) /ustrti' 

If in proceedings in regard to an offence as a warrant-case 
should be of opinion that an offence which 1$ triable as a ■ uu! 

facie establish!^, he should frame a charge for that ofTcncc,* altho g 
of a summons-ease no charge is necessary 

Competent to try— Adequately punished, 

These expressions point to a warrant-case regarding an efftnee * -{jucfl 
a Magistrate and by a Court of Session (Sch 11, Col S), m 
of aggravation may have been disclosed by the evidence, making 
the tpal should be field by the Court of Session rather than ^7 
In such a case the Magistrate should proceed os m an inquiry (Cnap 
rather than with the trial under this Chapter— {See note at the n* 

Chapter) . ef tt 

A Magistrate may also commit lo the Court of Session on ° jje t*’ 
offence not entered in Sch II, Cl tl, ns tnabk by that Court, altlioug d 
{mss ilic full sentence of imjirisonmcnt nwardablc for that oUcnce, « 
he stales tint fiv considers that lie emnot pass an adequate senlenf^* 
the fmt, i.ouo rujKxs, tSec S ja) winch ht can nmrd is inadequate 

A ^l^glstr^tc miy be compcitni to try a case, and yet, if he 1 * prfcfljcr 
cl the second and tfiirvl class, lie nny bt un ibic aJcquThly to punish 
by a sentence which he can pass In such a case he should proceed * 

255. (i) Tiie charge t.[inn then be read nnd 

tlic accused, and lie shnJJ be asked ythctht 
' IS guillN or In^ anj defence to make. , 

(J) If tlie accused jdeatU guilU, the ^fnglStrato shall rcv'o 
tlie pita, and inaj in Ins di^-crctioon cou\ict him thereon. 

If the accttied plead* guUly. 

It is Li the d scrttlon of th- Magistrate lo connet If the accused 
j*ul ry, for lie ruy p'‘-ad gui'ty of a minor offence ard not of the gr»v*f — ■ 

» I***->la lUrrcJualfa 3 It n li C It Cr no « . v irv 

» If nxJn ^n'sr r K»Ij ‘■ardjr I U. U Cst . ^Vl , {» c ) <» C*1 " ii's.sn* 
• V l-np » IvijT-ji.! »•» aUn ’sb I I-. It, 3| Cil. 4i/. fs C-) I t*l 
L.’a, r |l.^i(t^ri O'j .^jr. I L. lU 4I All., aji 



Clip XXL WARILVNT CVSES: DEFENCE. 395 

Sec 255 A 

set out in the chaise, and it may be nwssnrj notwilhstandmg such a plea of a 
guilty to try him for the gra>cr offence 

When an accused por<on has pleaded guilt) and has been convicted by a 
Court of Session, a President) Magistrate or i Magistnto of the first class on 
such plea, there shall be no appeal except as to the extent or legality of the 

sentence (S 412) Con«equentl) on such a conviction by a Magistrate of the 

second or third class, there would be an appeal on the entire case to the District 
Magistrate (S 407) No inference can be drawn from a pica of guilty if it does 
not amount to a distinct confession of the charge the charge must be proved* 
An admission which does not admit all the elements of the charge is not a plea 
of guilt) to the charge, as, for instance, on a charge under S 211, Penal Code, 
where the accused docs not admit that m making a false charge he intended to 
cause injury * 

MTiere accused persons make statements under S 342 implicating them- 
selves and their co-aecused and then plead guilt), the statements can be used 
under S 30 of the Evidence Act, 1S72 against the co accused * 

255A In a case xvhcrc a prcMons con\iction is charged 
Procedure m case of imdor tllO prOMSlOllS of scctlOH 221 , SUb- 

previous convictions. <;cction (7), and tlic accused docs not admit 
tint he Ins been proMously connoted as alleged in tlic charge, 
tlic Magistrate maj, after lie has con\ictcd tlie said accused under 
section 255, subsection (2), or section 258, take cMdence in 
respect of the alleged prcMous con\iction, and shall record a 
finding thereon 

This 18 a new section introduced by Act No Will of 10*3 S 71 S 310 
provides a procedure in the case of Sessions trials where previous convictions 
arc charged but hitherto there has been no procedure laid down for trials before 
Magistrates The obvious reason wh> in the case of Sessions trials, the legis. 
lature laid down a modification of the ordin-iry procedure and required that the 
part of the charge stating the previous covictions should not be read out and 
that the aexused should not be asked to plead thereon until there hnd been a 
plea of guilty to, or a conviction on, the mam charge was that the jury or asses- 
sors as the case may be should not be prejudiced against the accused by the 
knowledge that previous convictions were alleged against him The same con- 
sidcration does not apply in Magistenal (rials and S 255A, seems to be 
superfious, it provides for a matter that has not hitherto caused any difficulty 
It causes delay, in that the Magistrate is now required to record a finding con 
victing the accused before he proceeds to take evidence as to the previous con 
victions, where the accused docs not admit the same This amendment renders 
obsolete the ruling in Dehn Sonar v Emp , I L R 50 Cal 367 


258 (I) If the accu«:cd refuses to plead, or does not 

plead, or claims to be tried, lie sliall bo re- 
quired to state at the commencement of the 
ncKt hearing of the case or, if the Magistrate for reasons to be 
recorded m ^\ntlng thinks fit, fortlmith, avhether he iMshes 
to cross-examine an>, and, if so, avliich, of the ^\itncsses for the 


• Mad H Ct Pro Dec 14 J871 7 Mad Jur 136 

* Emp t- Copal Dhanuk I L R 7 Cal 96 (s c ) 8 Cal L R 471 
oolUlv 25 W R Ci 2) 

_ 'Re BahtReddi 1 L R 38 Mad 302 di sentine from O Emn t 
Pandaram I L R 2? Mad 491 ^ 
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pro'iecntion e\itlenco Iins been taken If be sajs lie oi' 

so wisli, tlic uitnes'ies named b> him shall be rc-callca, an 
after cioss-c\amination and re examination (if aD})» *“^5 
be discharged The e\idencc of any remaining nitncsce^ for 

pro'jccution shall next be taken, and, after cross-cxaminawn 
rc-exainination (if an\), the} also shall be discharged 
cused shall then be called upon to enter ii])on Ins defence nni P 
ducc Ins cMdcncc 

(2) If the accused puts in an> written stattiiicnt, the Map- 
tiate shall file it witli the record 

Tlic oriRin\l sfction before its rcccnl 'imendment. did not 
long the nccusfd wns nllowcd to nnlvc up his mmd whether 
his ri^fit of rtcnlling witnesses for cross-C'i'Simn'ition The Bd* ^ 

proposed to h) it down thst he should bo rcquiritl to snte fonhwjl . • 

Afigisirnte thmhs fit, at the commencement of the next c.. ^ brfl 

%%hcihcr he wishes to cross-examine, that is to sij he 
given time in cxccptioml cases onl) The Icgisliturc yo t-* 

for time in the ordinary ense. and has required the nccuscd to m 
mind forthwith «n the exceptional cases It miy be rt'tsomblc to ''Uo j.^,{ 
txl who is not represented b) a pkadcr at the opening st iRi-^t time “ 

Iioxring to enflige n jikadcr and decide wlnt witnesses he '' » , «j * 
Hut on (he whole the xmcndmeni of the liw mndu by Act No ai*^ 

7a, IS 111 tl) to tend tow irds further dtli^ in the disposil of wsrnnl 
It IS doiilitful whclfwr it is m improvement 

The charge Inung Uen real niul cxpliinrd to the 'icciisi’d. .^*1 t 

tion (u know chart) iIk acts « r i11<r il < mi'-vu ns m rcsjKCt of which 1 
(rid and he is (milled icconlingly to cros«^xamini the tl-a'Sl' 

linvi spiktn to tlum, unliss he 1$ informtd of the natiiri of Ihi 
(o which h< IS nquirtxl to nnswer. iht ictu<(s1 is not m » 
on whir i¥)in(i ific oi(Knco fir ih«. i>rovo»uti«n is niatrrid ’ Tl>e ^ L,* 
can then ccniintu its case b) examining the rirnalnmg witnesses 
<Ins not j nnidc that the iccus«l m ly r(s<f\e his crosM xaminati^ 
the witnp»«x f r the pro'ceution shall have been examined m-chie* , 
rather (o etnuniphii tfiai the cross-examination xliatl lake placi* n* j p 

in* been examined It ptfmil* a further cross^xamination expressly^ nccv*oi 
the case f )«nd and embodied in tb cliir|*e, and thix wouM rndle the ^ ^ 
if he has reserstd Im rro«s-< x immaii n. to (xerci'e that right nl ji'f 

^56 f>cmii(s nn accu» d to erv**.** inune lh witnissc** for the I , Ki'C 
he ha* been called ujv n to plead l> the ehaige Tlie fact that 
already Cfo*s-<xamined them Uh* n I (nalb* a Ma^iitrate to deprive h‘ 
rtf,ht * jSj" 

S aj'i It Mmewhat ei mplii ii<d It |r«\ile* nm ng 4 lh r J,y-iec 

{ rocrtliire f< be foil used when a charge hax Ixxn framed l-x-fore nil the j 

f r the irosmitbn hat been taken Hie amis.d will then be fal|'« y 

(lea! In the charje. ooJ he may then |leid guilt) a55). In whlcn (>• 
may le n-nvktfxl, loit le may mt |Vil guilty, that It claim to ^ )e 

he ma) refute (o ( l-aj, or he may nit ileal In nny tf »uch clmimd*^';, 

il xi’d It recpilrrd to itatc whether lie wnhes to crots^samlne «ny, // 

which, ct (lie witneas'"* f >r tfie proicetttijn whr>se evidence has l>een t* 


•lea; r lUV’to Sa*-Al 1 U It. a AH, as* 

' Zaeio*i*r JLin Ta*'-4t f l..t(.a7Cat a"o t» 
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he docs so such tMtnc<«cs «houId be rccnllcd. cross^xamincd, rc-examincd 

and discharged The inal then proceeds wilh the ccommatiori of the remaining 
Witnesses who ‘ also *hall be discharged ” Tlie Hw thus contemplates that 
the witnesses aircad) cross^cxamimd shall ha\e been previously discharged 
The prosecution being then concluded, the iccuscd i< called upon to enter upon 
his defence and to produce his evidence 

If, under S 257, the accused applies for the attendance of any witness al- 
ready examined, or whom the iccusAl has had an opportunity of cross-cxamin 
ing, and who has been discharged for the pUiTo^c of cros examination, the 
JLagistrate is compettnt to refu«c such apiilication unless he is satisfied, that is to 
say, unless it 1$ chown to hi< satisfaction that this is necessary for the purposes 
of juslii-e — (S 257) 

If the charge has been altered or added to after cross-examination has taken 
place, the accused would be ordinarily entitled Jo claim to have any witnesses 
re summoned for cross-examination on facts relating t » the alteration or addition 
to the charge, for this would be setting up a case didcrent from that under trial 
to which the cross-examination had been directed (S 231) It would not be so, if 
the new or altered charge related to an offence included m the offence already 
tbarged \i weraW not be ntcessary bowever to fiame a ebarge of svicb ww 
offence, for, on the charge of the graver offence the accused might be convicted 
ol the minor offence (S 238) \ Magisirat*. has iI«o a d scrttion to require 

that the reasonable expenses incurred by a person citid as a witness by the 
accused either for examination or cruss-exammaiion shall be deposited iit Court 
before issuing summons for his attendanev S "57 (2) 

The distinction between S 256 and S 2,7 should be noted After he has 
been called upon to plead to the charge the accused should be asked if he 
wishes to cross-examine any and if so which of the witnesses for the prose 
cution whose evidence has been taken and if he says (hat he does so wish they 
shall be recalled for cross-examination After this llie accused is to be called 
upon to enter upon his defence S 257 relates to proceed ngs after the accused 
has entered upon his defence and it enables the Magistrate to refuse process to 
compel the attcdancc of a witness for the prosecution whose evidence has been 
taken, for the purpose of cross examination if be has already been cicss-examm 
pd or if the accused has had an opportunity of cross-exam nmg h m after the 
charge has been framed that is to say if on being asked under S 256 he h vs 
state*! th it he dops not require the witness to be recalled for cro sex mination, 
unless he is satisfied that it is necessary for the purposes of justice It would 
therefore seem that before he has entend upon hts defence an accused is 
entitled to ask that any of the witnesses for the prosecution shall be recalled for 
purposes of cross examination The fact that there has been already some cross 
examination does not affect the right • Nor can the Magistrate under S 256 
refuse to obtain the attendance of a witness for cross-examination because m his 
opinion there has already been sufficient cross-examination * 

The Madras High Court held that the accused must be re examined after 
the further cross-examination of prosecution vvitnesscs failure so to examine 
him IS not a mere irregularity within the meaning of S 537, but an illegality 
which vitiates the trial* But this decision was almost at once overruled by 
a Full Bench of the same court which held that where the accused has once 
been cxnmined m the ordinary course it is not oblig-itory on the Court to examine 
him again after the cross-examination of witnesses recalled under S 256 * But 
if the cross-examination elicits fresh f^ts it 15 desirable, and if the prosecution 


* Z^unia V Ram^Tahal L R 27 Cal 370 (s c ) 4 Cal W N 469 Issur Chund 
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If T under S 257 refuses lo issue 1 pr^ess 

•^ttondincc of n witness, he is bound to record jo writing tho f _< 

tnd this iriust be within the terms of tint section ‘ The order nl 
refer to the cn<c of c^ch witness indi\idu'ill> * , 

When 1 MTgistnte refused under S 257, to issue process for *j^^**i” 
Witnesses for the prosecution for purposes of cross^ximimtion, bu » 
InMng summoned them as witnesses for the dtfence, the 
illow the accused to cross-examine them ns no sufficient reason hi 
under S 145 of the Exidence \ct entitling them to do so, his order . g 

The High Court held that the mere fact, that the accused had been ,1^ 

treat the witnesses for the prosecution ns their own witnesses, did 
eh ini II r ind th it ihcj should consequentt} hasc been allowed to cm 
the witnesses* Such a practice would seem calculated to defeat 
S 257, for it Was not held that the accused had been Improperly refu« L / j 
compel the attendance of these wiincssis who had been already ,a 

prosecution, and they were thus enabled lo obtain indirectly a ccos 
which the Magistrate was <ntitled under S 257 to refuse ^ j 

Refusal to issue a process to a witness for the defence on a ground not » 
m *’ 257 IS an illegality which cannot be cured by S 537 * 

For tha purpsaa ol the production of any document, elc 
A person «o summoned to produce do«s not become a witness i.nMh' 
fact tint he priKluecs il and he cannot l>c cross-exammrtl, unless n 
IS calloil as a witness — rsiJcnce Act, 1^72, S 139 


Reasonable expenses Sab section ( 2 ) h,. 

These are the reasonable expenses '* inciirrcxl for the purposes of 


Crmpare S 216, the amluf.ous section in an inquiry which enable^ ,i,f 
to requiix. such sum to he <lcpositcd as he thinks necessary to el^*^ 

of obtaining the attendance of the witness (citeil for the defence). *>ttd 
proper expenses" Tlicsc would probably include process fees unuer 
I CCS Act, 1870 

258 (i) If, in Ain c.i^c iimlcr lliK Clnptcr i» V‘’rpi. 

. (Inrgc In«i licpn fnnictl, IliO 

lliL .iccii‘:c<l not pinUj, lie «!i.ill rcconl fin 
of Acquittil ^ , 

(I) \Vliprc in Tin tinder tliiR Chapter llt^ 

Conxicuon. Hot pmcccd HI nccordniicc . ‘’‘’.ila!! 

MHorn of faction or Fcction ^ 

if lie finds the nrcined gtiilt,\. pTs«; t.cnltnce upon Inm fi^^^^ 
to Ht; . ^ .. 

If, howTscf, licforc » gnmg judgment, it ajprari to a Magistrate, fl 

of the pr'crnliajs. that the ci*r t» emr which ought lo Ix" Iricil * 7 ^ i'< 

‘v«si n tf Hi^h Court, anl lie i« rmtx.wcmt lo rnmm f, l»e shall c ^ 
arvuscxl If he Is not rmpoweml to nmmit, the Xlagutrafe will , ■K.r' 

ssilh n 1 ricf trp rt exphinmg It* nature, to nnv Magntntr ta wh^ma he , . 
na'c, rr fi uch ether Tla^isiratr basing |uriwlirti n m the I)n'r>ct ^ 

(•irrcts — s.« 34'i and 317 ^ 


* Srfffat'i luroi r nr^r 4 C *1 W J» see, 

* 1 nj r lOjfi’x-'ts’a Kari f 1 .. It 2' |V*a 41S 

* '>^»r r \\ !• Itiwlc* I I It jS Ojl sot 

' ' I I It at M**! l)> 
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Sub-sectJon (2) his been redrifted <0 ns to stntc the Ins\ more accurately S 
J49 denis with the ose where the Mn|*i«tntc ennnot pnss a sufUcienlly severe 
sentence, and S 562 provides for the rclense of ccrtnin convicted offenders on 
probntion, or for di charge after duo ndmonition 

Chapter \\\ I, S nGr»-37’ provides fnr the ncording nnd delivery of judg 
ments of acquittal or conviction \\herc n complete trial had been held, except that 
no formal charge had been drawn and the prisoner had been acquitted, it was 
held that the mere absence of a formtl charge would not prevent the order from 
operating as an acquittal unices it be shown that the absence of n charge has been 
m Itself the cau«e of a failure of justice * This has been embodied in S 537 

When in a warrant-cas the Magistrate proceeds onij to tr^ a minor offence 
constituting a summons-case and acquits the icquitlal docs not operate as a 
bar to the trial of th more serious i ffenco * Sec S ^03 pest 

If a ca«c IS regarding two offenc « one ■ vv irrant-e ise and the other a sum 
mons-ca«e and th«v are not c<gn to < ffenees there sh<uld bo a separate charge for 
each The acrus d cinn t pnptrlv bt r mi toil wilhtut 1 charge in respect of 
the offfnee which is i summ ns<ast merrlv bicause no ihirgc is necessary for 
the trial of such an offinct bnaus in such a ease the partitulirs of that offence 
would be stated to him and he wi uld be railed u(on to sh )w cause vvh> he should 
not be convicted (** 4’) It w is hvM that the icccuscd had been misled in his 
defence bj the mode f trial adopted f r in his ixaminati n ht was called upon 
enh to explain thi facts constituting the offence which was a warrant-case* 

In such a case the procedure $h >iil<l bo (hat laid down for the trial of warrant- 
cases ( , 

If the accused has been sentenced to fine the Magistrate may upon passing 
judgment order the whole < r n> pirt < f fine awarded to be applied (i) in defray 
ing the expenses propcrl) incurr^ by the prosecution (?) m compensation for 
the injur) caused b> the offence rommitted whin substaniial compension is In 
the Alagistrates opinion recover ible by a civil suii and (3) in eases of theft etc, 
m compensating a botia fide purchis r of -i kn prop rt) nstored by the Court to 
the pirson entitled therco (S 545) 

If the person conuered ts seriing under Goxernment tn the ^filitary Departs 
ment information should be given to the Officer commanding the regiment or 
corps to which he belongs and if he be «ening under the Government of India in 
the Militar) Department a cop> of the conviction and sentence should be for 
warded to that Department 

Whenever an> officer, enlisted soldier or sipoj is sentenced to a fine of Rs 200 
or upwards or to imprisonment otherwise than in default of paying a fine not 
amounting to Rs 200 the Court should of its own motion send a copy of its final 
order to tlie superior of the person convicted 

On the application of the head of the department copies of orders acquitting 
Government officers of offences shall be suppled fre of charge 

■'^v^icn rtic proceetiinRs lia\e ’oeen instituteci xipon 
Absence of cc .m comphint, and upon anj thj fixed for the 

piamant liciiing of tlie ca^’c the comphimnt is absent, 

and tlic ofTcnce nn\ be lawfiillj compounded, or is not a cogniz- 
able oiTcncc, the Magistrate maj, in liis discretion, notwithstand- 
ing anj thing liercinbefore contained, at anj time before tlie charge 
has been framed, discharge the accused 


* In re Joja Pashaii 3 Cal L R 131 

• Jodu and others All W N 1SS6 p 260 

• llosscin Sardar i KaluS-irdar I I K gCal 481 (5 c)6Cal W N 395 

* Rajnarain Koonwar I L R i( Cal 91 Ragl avalu Naicker I I R 47 
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Comphint mnns the •jlleg-ition imde on!ly or m "‘'‘"‘’f’ “ %ih« Vf 
T \,Ctt to his nUinfl action under this Cod , Unt some p reported 

or iinl nni\n Ins committed on offence, but it docs not m u»Ko\Ii'’''' 
IK.liiC (.nicer (S ^ (/.) ) S 2a0 applies onlj to a '’■''rnnt-cnic, "J''" . , to 

Ins tik<n conni/nncc of nn offence on n complaint to \ 

cases cominR before him on a police report after an inscsik''' tarn pfrt*' 

S 3^5 dccliros that certain offences mi> be compounded rf rJ:‘ 

with or wiihout tlu permission of the Court before which I’ cerpa.'^ 

offence IS ponding Sch II, el f> also sp cifics the nffcncis w j fr - f 

at)I( Unless the order < f adjournment has been made in the pres (Otr,- 

of the cotnpl un int it is not comp lent for a Magistrate to i i-mis 
on default of appearance of tile compl unant • 

Hilhcrto S 25<) could be used onK m comjKilind ibh eases d 

ment m idc in tliii s ciion b> Act \o \\ III of i0’3 7 A ,, n t mT 

maj also b(. passwi when the complain mt is ibsmt, if the o < .lj rjurg' » 
rabic (hoc S ^ <0 ) J3O can only operate up to fli time w ir 
framed - 

On till, non appearance <f the complainant, in a summons-casc, 
mii*t iccpiit the accus d unhvs for some reason he tliinl s ^•^r^rfc' 

h< arinp of the case to si me ( ther day — S 247 nm it is not «o in . prve’J 
iml< ss the case is compound ible « r oon-cognirabU I he Magisira e , 

with till trial ind (lass soth crd»r as mis b' proper on thi im », 

II( cm disiharge the utused in xoch n tase only as pro\id(d by a 
lining irriMxl m » w irrant-c isc at the stage to which S j?j 
Migistnti IS right to fnme t charge if hi IkIuii- lh< oiiiinct fpfpib'S-' 
tfisclnrgi the accused undir ^ 2^) nurd) in tlu gn>un(! tint IM 
is iibsmi ( n the dal fixed for hearing «»f tlie cist * 

Discharge p,»t 

The High rourl, the S<ssions Judg«, or the Pistrut l'^ 

furllur inquiry to It madt into tlu eas, of am iceusial 
diMliirgcd—fS A\(i) \nd 1 Migistnu, wlu> is nmiieuni to taKr f. 

III, <rt.nr, mis n. rssilK,.no.t.no its ,^r.^r.e ,f ,li,.rlnri 1 ond WllheUt » 


iffinct ml) ni iw iihsi indmg m order if iliscliargi nnd 
fiiriliT inquiry mid b\ i superur C« urt take furllur | meced ^ 
(filer (f di*iliirg( IS n t final (S 4«»y ) 


In 0 j ml trni f offenn » 


<f sshicb IS Irnhh ns n sumrtun 


,..iy 


fth<“r II* <1 warrant-cas, an < rd r < f diMlnrg, in tin nhsmee of ih** '.*/}•■ 
d >.s n )t ojn rate ns an arq uinl in n sp«ri « f tin t ffi nn I ruble ns a fur 
nnd Is no hir ti furtlur pr\n-ns|ings * 


>ji salul 


• Mat M Ct If, \ nr s >“74 

• s<r {,.,sjn la pas p DuUll Itas I I-.lt loCil Ij Sin, 

Cl tv-t ya is,r, MMlsfji I>jfku Iwnn II Cl Minti s is/ 
s l-it W S 2', 

» MKilatu Difku IV m H Ct Mar 5 |S/» 

• Mif Mwalllnseinr Malwmr 1 \skari ] I It j»Cal Jt' f 

fyi lit-Lllrncii an I as I ■ I frsi Irenes Ma»istratps Jlwaiksn ilti 't eil^ 
J i- It 43 CjI ft c ) 3 ( si U V 4^, jwf I i,j Urucii ftu 

r Sala t'Uru'uml | I.. It aSMsI jio | mt r Viijii n las I I.. I 

• Itart-aiala Sii kef I J it ft \U | j s 


c.il*’* • 
f ' ‘ 


cirlr!' 

I r l-eei ’ * 



CHAPTER XXII 
Or RrMM\ra Tnuis 

Chapter NXU docs not ^ppl) to trnls before t Prcsuicnc) Magistrate • 

260. (I) Xotuitlistanding aiutliiiig contained m tins 

Power to tr7 sum- Code, — 
marilf 

(fl) tlic Di'^tnct Magi'itrate, 

(h) an\ Hagi‘!tratc of the first class spccialK eniponcrod 
in this hclialf h\ the Local (5o\ermiiciit, and 

(c) anj bcncli of Magistrates iiucsUd uitli the pouers of 
a Magistrate of the first class and spcciall} em- 
pottered in this behalf hj the Local Go\criimcnt, 
maj, if he or tliej think lit, ti\ in a stnnniai\ wav all oi anj 
of the following ofTeiices 

(a) offences not pumshahlc with deatli, tiaiisportation or 
imprisonment for a teiin exceeding f-ix months; 

Such olTcnces fill wuhin the d<.niii(i<'n of summons c wes see S 4 (v) and(u') 

(h) offences relating to weights and mcasnics under sec- 
tions 264, 2h5 and 2Gh of the Indian Penal Code, 

(c) hurt under section 323 of the same Code, 

id) theft, under section 379, 3H0 oi 381 ol tlie same Code, 
whore the \aluc of the propert) btolen does not ex- 
ceed fift} rupees , 

(c) dishonest niisnppiopnation of proportj, under sec- 
tion 403 of the same Code, wlicrc the \alue of the 
propel ty misappropnatcd does not exceed fifty 
rupees ; 

if) receiving or retaining stolen proiicit) , under section 411 
of the same Code, wlicic the \aluc of such property 
docs not exceed fift} rupees , 

(g) assisting in tlie concealment oi disposal of stolen pro- 

perty, under section 414 of the same Code, where 
the value of sucli property does not exceed fifty 
rupees ; 

(h) mischief, under section 427 of tlie same Code ; 

(i) house-trespass, under section 448 and offences under 

sections 451, 453, 454, 456 and 457 of the same 
Code; 


‘ Abdul Alim IChan, Bom II Ct , Mar 4, 1S91. 
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(f) lUMiIt intent (o proxoKe n bincli of tlic )X'uc,'i'’' 
(for ‘•cction 50J, ami ruminal mtumdalion, 
section 50ri, of the ^aine Code; 

(h) ahetment of aiu of the foie^’‘nin^ offences; 

(l^ an attempt to commit .iin of the forc^oin^ ofiiT!TT« 
^'hen siuli attempt is an offence; 

(ni) offcncos under section 20 of the Catflc-Trcspa'^s 
1871 

Pro\i(l({| that, iu» lase in ulncli a Mapstratc CMTU-C'tl’ 
s/xxi.if ffowers cmircned li\ section 31 shall he tmd m a 

i'^) \\ iien in tlic (ouise of ,i summ.irN tnnl it .ij)j)nrs 
* agistrate or fkiicli that the case is one which is ol a 
which rciKfers it umlcsiiahk that it should he trad siiiminn'> 
the thii^istMte or Ikncli Ui.ill le-call an\ witnesses who nn) 
jH.en examined .,nd proccid to re-heni tlic case in innirntr 
this Code 


. f the CaOle Iif t*' 
•*« 


Act %’!V -1 t 1 '"clodo acti .pccf.cil in S 

'fiK'Mtii's mil Ilsii all Atsi-nnl Liitnmi.'Kiwn ifi'c 
la iw.v >'« “"'W ‘i ceil' ,1 

a M tn./mm , t '''■n;''™' ”( 1 ili'iamn <i| a .licit, Cl cccnn.ins I'A f ‘ 

•"'[“■"'rxl !-> Im In llm Uhall. n" *’ 
-»ymm.ri j lii< vrocwlm^;, shill Ik io,0-S su> tg) 

U7/ v/ma V .r‘‘f O-Chr.. ,1.11 an 

1 ill Im\« |M,f» xjHTiai) ini}Ki\Mrt(i It, h, 1,1 Miaim If? ^ 

Ok rt.nh*ritMn nl n,n»ri\ "'W' 


l„!l Z.T-, T '"2 '.<'"..1,.; ■I,,’c,mi,m,;,m"'.,7n,'n„a,a 

Lo.ra-i ( n Tin 7 " '' “ """'il lac.riir Ulnr ihm ' ’ 

,7 J izz ,mTcT,;:„, T;>„-r , 

./ iZZ'T, '• ’ ■' ‘T'l 


‘ l> yj 1! 

* Cf*f C»>f 1*^1 p ilj 


I 


’ V,»f I«»( p Jfjf ' 

It. • <’ *"■ >’'• ' 0 I -i,-' c ' ' ■' 

• l.-'ap » ltiTaj3.| t- It, 31 Itmt , 1, ; r-ip t ItAa &*!oJl 1 U It. 11 ttia. .f 
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•kit. XXII. 
Sec 26u 


nals of theft (Ss 379. 3'io and 3^1, Peml Code), di<honcct misipproprntion (S 
loO receiving or retaining <ito!cn pro|»crt% (*» 411) ««*.i«(ing m the concealment 

3r disposal of stolen propen; (S 414) In all such fasts ilu \aUic of the propirt) 
mu't not e\ceed lift; rupees, md this must appeir m tiu proc< edings— [S 363 
0 ] There is a further limitation No ««nume of imprisonment for a term 
exceeding three months can be jiisscd in i sumtiiar; in il— [b 2fi2 (2)] Put 
a sentence of fine or whipping lan be added to 1 sentmec of imprirsi rment, 
s .’fw (2) provides the course to be til. n if in tli« coursi of die proceedings, it 
should appear to the Magisinu th>t tin s \-t n. of v clnrvcttr which renders it 
undesirable that it should be tried summanlv This wtiuld be if the property 
in one of the offences abo\i «t itid ap|>i irs to tviiid fifii rup<is or if the Magis 
trale is doubtful whither he should not pa«s 1 scnUnu of imprisonment for 
a term cscteding thrre monihs i r if it appe irs ilni «1 k casi i« of 1 compile ited 
character and the conviction of ihi tnused mav «ntiil sirnus lonst qucnci s ' or 
if the proceedings arc IiKilv to lead to a linglhcntd tri il It net iinfrequi ntiv 
happens that a Magistrate on ex imin ttion of iht lonipl un int i»sui s proiess for 
the attendance of the accU'cd for in olTcnft tri ibli summ irih whin is thi 
complaint is of an oflence not so in ibli and ihere is no n a*i'n shown in the 
proceecdmgs hild why the \ligistrili slu uid not provcid fir tin more serious 
oRcnce complained of Thi povvir* omfirnd «n Migisirus undir C h iptcr 
N\n of the Code of Criminil Protidon vv»r« m t intmdtd to givi them tin 
powtr of altering an iciiisilion m ide so is to bring i list witliin tin provisions 
of that Chapter Therefore when a complaint of a sirnus offinii one winch 
the Magistrate ts not comp tent to inquire into summ inly his Lien regularly 
made, tt is the plain duty of the M igistraic to ippiv the procedure prescribed 
for such eases, .and in a regular ind formil trial, iiihcr to convict, or acquit, or 
commit for trial the persrn impliciKil The procedure undtr Chaptir \\n is to 
be followed when thi pti Hidings befon the Magvstrite, that ts, the complaint 
and the examination of the complainant plainly ind dirictly indicate only otu 
of the ofltnces specified is b 260* In such a case, therefore even supposing 
that the Magistruti could proiKrIy md kgallv havt brought a ease vvithm the 
provisions of Chapter WII then arc very cogent riasons why he should not 
have done so 

^\ncre, on the examination of the complainant, the commission of an iffeiice 
nit Iriab'c summarily is disclosed ind thsr arc no valid grounds for believm" Inal 
hts statement is exaggerated, the Magistrate is not competent to ignore the 
graver ofiencf complained of and to issue process is for a summinscase aid to 
hold a summary trial If he docs so his proceedings an void [b 530 {7)] * This 
not unfrcquently occurs on a complaint of noting where a summary trial is held 
for some minor o/Ience, eg, being members of an unlawful assembly (S la-i, 
I'enal Code), or voluntarily causing hurt (S 323), or criminal trespass (S 447)' 
offences which are triable summarily ^ 

So also where the complaint disclosed the commission of an offence not * 
triable summarily, and the examination of tlie complainant upon which procss 
issued was not directed to that but rthted only to the commission of minor 
offences triable summarily, the conviction and sentence in a summary trial were 
set aside and a regular trial was ordered on the ground that the examination of 
the complainant did not show that the graver offence complained of was 
committed * 


‘ Han Gopal Dom H Ct Aug 15 1893 . Subramanya Ayyar v O I T n /• 
Mad ypO *• ' ^ -it , 6 

* Issur Chundcr Mundle v Rohim Sheik 25 W R Cc , 65 

\V *' Nitaloo. 42 W R Cr. 29. Banee Madhnb Dass 23 

* Kaibsh Chundcr Pal v Joyouddi. 5 Cal W N, 232 

* Disbu Shaik v Saber Mollah, I L. R , 29 Cal , 409 ; (s. c ) 6 CaL W. 713 
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A Mnf^istratc cnnnot split up an offence into >ts component pirts 
pose of fiivinfi himself summarj junsdiction If a comphint oI in o 
tmblc summ iril) js m-ulc and sworn to, the Magistrate tnii«t 
according!) , unless he is nt the outset in a position to show from Inc « 
of the complainant tint the circumstances of aggraaalion .Aj j*J 

(xaggention and arc not to be believetl In this case the accu'W wt 
rnnaictcd siimmaril) of being members of an unlawful assembi) p « 

(ode) whin IS tlit complaint made and the evidence showed thi 
armed with swords and should, then-fore, have been tried under b 41 ^ 
could not be tried summaril) The comictions were accordingl) $e '• 
fresh trials wtro ordered > u^nFirr n 

The Homba) Hif,h Court* and the Madras High Court* y,^r 

fused on rcMsion to set aside proceedings of a Magistrate, as wii y 

lion, in whiili he had conaicled a person of an offence within hi* 1 . jy j 
although the e\id net showed the ci nimission of an offence trnbe . ^i^ 
Court of Session 1 h« distinrtim Litwcon tbtst cases, and r 

MagisirUe hid cinvuiid summ iril) wlun llit tvukncc showed * , ^ 
of in ofTinci not tri ib! summaril), would bt m the cJnricter of i r-j'tr i‘ 
ings luld in I siimm irv trul Thes< rases were however, not c^n^J ^ 
n< nibay ind Madris High Courts It is thenfore doubtful whether 
rule should be applied to all casts 

On th ithtr hand wh re tine person has been convicted in ••• 

mar) trials if thirlun offtnus if iht satm. kind committid within tw 
It was {Kiintitl tut tint ilili ugli this was not ilhgal, it wi* -Lypt fi 

ncciisetl |XT»tn might ihus lx s ntenetd to n total period of p irr 

in CTccss if the Magistrates ordmar) powtrs of punishment ntid rf 

t> aj peal Tilt uiuMtl *h uUl hi\r b tn tritd m the same , 
three oflcnrts md m npptahbli smtcnci should have been passed ^ P 

The mere menti n in tlit cimplaint of in> stcimn in the 
gariling nn itTincc not irnblt summaril), will not oust the Magistrate* 
jurisdiction if tht ficis compliimd of do not disclose an) such ofirnce ^ 

It IS not the c« nipliint al m which dtttrmincs the jurisdiction el 
irate to try v cast summaril) but ilit complaint nnd the ,,.^3 r 

ti rt if tin rom|Iiinint under S aoO likin togithcr Whm 
trrl ims til 1 lb fir«» sshirh ir« ulbgil to hav taken place disci'sc ^ 
wlmh t« In d'li *umm irih Ik tin h !d x summar) trial* Hut ” * _’>{ s 

i« male «f ifTinns if whuti • nr i» in il |r summaril) and the y, 

Irnlli, th V1»t,Mlriir is n t roin|M t nt to igm rr and discard the ' ^ 

Ji 11 1 nnmn iry Cri il * On ih, illiir Inn I. if the Mag strafe «n ,f i‘ ■' 
un Irr ill'* ( rdinar) j rKialurr fnls that the «fl»iice rst ihli'hed •• , 

sumnianl), Ir cm | n>rml with the irnl. undsr tin sumnnrj proC'd " ^ 

• Ul'O an icrussi IS ilv» rhxrg al willi hasing Ixo-n prrai*u»Iv i*-!- 

I fl nee und r ttiijlrr WII I’inil CsmIi, Io- raniir t be trird sumniar J 
*\ ! srtjj,-nt 1 ffenre mrs a diffrrrnt i (Imr< fn m that romt fu'"! ‘ T . j 


ring til I 


IIjI It It fn the ihsrrrii n < f the Migntra'e 


' I r \t.! I Karin I L. Il 4 Cat tH (s c ) 1 (j1 1 H 41 
Jell inj-n ' i'fi. I I K - 
rsa-a*‘ V r • 'af i Natj Itas 
, St W It Lr t i Or Itas’i-h 
n Ml 3J K? r»i !!• ja|an *• n »• r > , 

• O I np r (.-■vlj-a 1 I- It 11 IV -n , j'»s 

• K 1 n p t Ayyaa II K . >4 Ma 1 t 

• X!*l It Vs ‘t ' o 4S 

•tp.jUpla'vrfr It II |V«' •*"! I I,.H,i'rat,7IS 

• Itir-a-c- 1 )*i**'*a r Iw yUs* I | II ilia! j) 

• y *-n>? e Itisr-u-aaoi, I 1- 1C. >1 V-ot . 4 }> 


(at t 
Irrjfr ' 
Jar •- 



c»r, xxn. edmmahy tbials. 

Sec. SCO. 

ctorge, “ ''„’‘^.!nm"lirc''^cnicncc ■ 

“"kr„i,n»o co.= .0 .h,ch s Ej. 

are accu^nl oI ,‘s ?„t ^Imble .ummanU. Vol ibc Inil i> 

uod.r ter ... ^ 

u„d.r soc„a. sr«edurc 

pTS ,*. :r jr.n -* v-.h^fb.rrru tf™,;"’? 

not excocdinc twa hundred nifKts is |ns«<l thil th. rc ivill U n> 

^fag, stales however should bear in nimd tbit hy emine^usb h Idmj: i «ummary 
tnal lhc\ miv d.-prive ih< a<ru«d of ih< rif,ht if .pp* I*- 4 > 4 ) > W 

them^eNts open lo cen.ur for arbilr.nlv assuminfj <uch find juriAd.ait n 1 rt)c 
purpose of «huttng out -n w .1 ,nd f r 1 {Krfi.nC rv p-rf rmnnee of .h.,r 
duties from I desire to rth V. ifuniMhcs d the |iU ur « f r.rord n,« ihe ii d net 
at length as m the ordimrj Irul of » «arrini-ci«e The cha- m.ftco'r rann t 
be properh dealt wdh en an ipfH d alv.uW ih rc be one biraun the «id nrc 
has not been recorded at lenMh >s a ca<c trud under > T< 3 ,niry {r.M^'un A 
crave miustin is thus caused mil in th< end if a Irish trnl iv . f(» f-d bv iji- 
Court of Revi'iin the parties and th ir witnesses are put t tW in mvetiKT'-' 
and expense of a eccond attendance in Court 

\ Bench eif Magistrates <mpt>vvercd to he>ld sumniaf> friiJ» und r *» >Oi ijt> 
not take proceidmgs under S 107 to require seconn t< k-fp ih \»uf* 


Procedure In a susunary trial under S 2C0 
The pr cedure in 0 summiry tn d under S 2O0 mav fy ihu* 1 orifyij ft 
should in rigird to preice«ses Lt is in a somme>ns< i-t r 1 w rrmti io n/rj 
irg to the nature of the < ITencc under trnl and il sbfuJd b- n od ihji 1 ihjj,U 
jll summons-cases fS 2O0 to)] and mittirs cimmg wiihm th f itd fnepm 
/trt, th?!, S 30 i,/fiid (n»)] arc so triable some of the ffencts sfyfi/jfilly m«n- 
inned in S 260 are warrant casts No formjl charge ntcel |y frim*d, but cirt 
should be taken to avoid misjoinder of charg*» of e^enws m rhf sam' trnl, js 
S 233 applies to a summary trnl md it requires that irdinmlj e^rh rff ru-c 
shall be separate!) fried ^ \gaifi»t in order passed m 1 summaiy iriij wli re 
no appeal lies {S ^i^) th evidence need n<f U recorded fS 203) Th provi- 
sions of S 355 do not apply to summary in ds (See S 354) 

The examination of the iccused ntid not be recorded as direct d by S 364 
as in an ordinary trial — [S 3f4 (4)] At the conclusion uf the trnt the 'lagivtrate 
IS required by S 263 to enter certain particulars in such form as the Local 
Government may direct amongst which, m the case of i convicnon, a hnuf state- 
ment of the reasons therefore must be stitcd and these reasons should be such as 
to satisfy the High Court, on Kcvision, that there are sufRcient materials to 
support the conviction Vvtiert they were not so stited, the conviction and sen 
tence were set aside * 


Where the Legislature, has m a summary trial, provided a minimum of protfr- 
lion for the person aflected by the final order, it is absolutely necessary that 


I Mad II Ct Sept 23 1873 Weir 9 JJ 

* Ifaran Shelter Ramdbuo 24 W K Cr 2i 
» Q e Bebheki Pathak tt W R Cr it 

« U N’ Biswas, 19 Cal I J 53 

* In rc Punjab SirRh, I L It , 6 Cal , 379 , Q Pmp 
97. Han Copal Bom H C Aug rj * 595 , Q l-mp ti 
i8p. Laht Mohan Saha e Chancier Alohan jCa) W N 
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MTpKtntrs should most strictlj f>b«cnc the scanty formalities prescribed, ct ^ 
uisc il will be impossible for thi ffifih Court, is a Court of KcMston, oral* ct 
luth rit\. li> rtirrise th< smallest rtintrol o\cr procetdinRs which form ibe art 
1 f ih compl lint ' 

Hut whfn the Ma;jistnte hid midxcrtentl) omitted to record i “ brief jj' 
mini <f his rriMins f r (i>n\ictin^ tlu accused, U wi« held that the em s '* 
iinill In r nudi'd hi i *tutm nt sub-rquinih recorded, and Inasmuch ^ 

risp'Tts the nquinmints of the law had b en compluil with, the High Cc t 
rifii'id i) interfirt m Ki'isun* 

The pro\i»i n < f Ss j and 370 arc not abrogated bv S - 14 ’* 

S 41 ^ proMd* s that th*rf shdl be no appeal b) a con\ictod per«on in anr 01 
trie-d siimmanh in whuh i M igivirate, (m|Kiwercd to act under S 2(0, 
i sentinel f flni m t 1 'iri-eiling two liiindrctl rupees onU 

TJiere Uoulif fhus be an ipp iI i(’iins( 1 sentence in ‘ufh 0 inal, ' 
IS a I nibin itt n of in> two r mm |iiinislimcnts (S 415 )* against a 7 
»inl«n . f inipriM nni nt r f whijinng «r whtn tht ‘tntinci of fne 
tw , bun 1 ml roims \n a| jn it would be to ih District Magistrate * , 

• ni n I p s> tl b\ I n n h <f Migisiritis maistid with jsowirs if ^ ^’•''*5 

f th sM ml r third ili's in » sumni ir\ tn d hild undtr ‘s abi — '*'’''1 
In isin . i^r trual Minim iriK b» i M i^isjfite or IVncli, in which 
lies *iuh ^tl^l»^rltl <r fhmh Midi Uf ri pis'ing sentence, ritaird ’ , 

emfxKUing ihi »iibst in e <f tlu isilmM mil also ih pirlinilar* nienti n»w 
S .'O 

Such ju h mi’nt shall lx- the 1 nU rin rd in cases coming within lhi< 

S 5^4 

201 Tilt* L(k il (roM rniiH i)t iuin cnnft*r on niu 

_ ; of 3 

power 
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frfi :vn ntt« ijjjit lo (oiiinut .in\ tif tlu* foripoiiv 
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Sec 261 

S 2S3 It) n«h or negligent conduct with rptpcct lo fire or combustible 
matter, 

S 2S6, to rash or ncgligint ctnduct tilth respect to an> etplosiie substance, 
S aSg to siitfut or neghgcnl conduct itith respect to an} dangerous inimal, 
S 290, to the commission of 1 public nuismcc 
S 2Q’, to the sale, &c , of obscine books 
S •’Qj, to the possession of ob^ne books \c f >r «ilc 
S ’i%4 to singing &c (bscene songs Ac l«» annonnre of nlhcrs, 

S 323, to Noluntanh causing hurt cijthovU grasc or sudden pvosocation, 

S 334 to \oIuntanI) causing hurt on gfaic or sudden proiocition, 

S 336, to rashlj or noghgenti) ending ring human life or the person il 
iafet> of others 

S 341, to sirongful restraint 

S 352, to assault or criminal force without graic or sudden provocation 

S 4'’6, to mischief 

S 447, to criminal trespass 

S 504, to mults intend'd to provolc i breach of the peace 
With the exception of offences under S 3’3 and 504 Penal Code, all these 
offences an. summons^ases and as such would fall und r S 260 to) of this 
Code, voluntarily causing hurt under S 323 is also triable summarily under S 
260 (fl and on offence under S 's triable summarilv under S 260 (j) 

\ Binch of Magsintcs (mpuuerid undrr (1 to h )ld <umniarj trials can 

act onl) for the trial of thi iffinrcs ni<nii ned m S 261 The> cannot tale 
proceedings m regard to «ecuni> 1 lip the pea c • 

The Local Gournnunt m v mi wer » Uench uf Magslntis invest d with 
powers of the second or third class to hold a summary trial for any of the 
offences enumerated U m v also empower i Bcmh of ^^aglstrate8 invested 
with the powers of a Magistrate of the first class 10 hold summary trials for the 
offences stated in S 260 

Unless otherwise provided by an order of (be Local Government where one 
of the members of a Bench is a Magistrat of the first class it is deemed a 
Magistrate of that class — (S i^) A 't igisiratc of the first class or a Bench of 
Magistrate invested with the p wers of i Magistrate of ihe first class if speetally 
empoi^ered by Ihe Local G meruineut to hold suininarv trials wilder S 260 can 
also so try those m<ntioned in S 261 because they all come within the terms of 
S 260 But It would seem that unless so empowered a Magistrate of the first 
class or a Bench invested with powers of a Magistrate of the first class could 
not act under S 261 

Procedure la a summary trial under S 261 

It IS important to be ir in mmd that if a tnd held by a Bench is adjourned 
the Bench at the adjourned trial shoblj is « ngm »li> lonstiliited * No other 
Magistrate can sit on that Bench at the adjourned trial * nor can any Magistntc, 
who has been on that Bench ami ibsent on any hearing rejoin that Bench,* nor 
can a Bench resume a trial commenced by another Bench composed of other 
Magistrate;, ® The reason 1$ obvious for no Magistrate can properly take part 
m a tnal who has not hims If beard all the evidence If, however, one of the 
Magistrates is absent and the other Magistrates who are present and have been 


‘ Q It Bcbhcki Tattak 1 \V U Cr 1 

>Q Emp I Dasiyia I I U iS M d sjt Hari \ir '=lnf? f 
20 Cal 870 bhumblm Nalh 'nrkvr Knlcvm-il 13 Cal L R 
» Damn Thakur v IP v am Sa 1 I L R 23 Cal 1(14 
‘ Q trap t Basal 1 * ^ B 'SMal 301 II rl car t 

20 Cal 870 SbumWm Nalb Sirkar t RiniLimnl 13 Cal I R 
Bhowani Saboo 1 L R 23 Cal 134 

• Ram Sunder De t Rajab Ali I L R 12 Cal 55*! 
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Magistrates should most strictly observe the scanty formalities prescribed, other 
wise It will be impossible for the High Court, as a Court of Revision, or any other 
^uthorlty, to exercise the smallest control over proceedings which form the subject 
of the complaint ' 

But where the Magistrate had inadvertently omitted to record a " brief state 
meni of his reisons for convicting the accused, it was held that the omisson 
could be nmedied by a statement subsequently recorded and inasmuch as m oth^ 
respects the requirements of the law had been complied with, the High Court 
refused to interfere tn Revision* 

The provision of Ss 263 and 370 are not abrogated by S 441 ^ 

S 414 provides that there shall be no appeal by a convicted person m any cats 
tried summarily m which i Magistrate, empowered to act under S 260 passe 
a sentence if fine not exceeding two hundred nipces only 

There would thus be an app al against a sentence in such a trial ' 
IS a combination of iny two or more punishments fS 415) » agams 
sentence of impnsonm nt or of whipping, or when the sentence of nne eve 
two hundred mpees An appial would lie to the District ^raglStratc , /( 
sentence p seed by a B nch ot Magistrates invested with powers of 
of the secinJ ur third class m v summary trial held under S 261 — (5 ' 1 °' ’ j 
In every case tried summarily by a Magistrate or Bench, m wliien tm PP 
lies, such ■'lagistrate or Bench shall before passing sentence, record 0 J0°8 
embodying the subst mec ot the evidence and also the particulars mcntionto 
S 263 

Such judgment shall be the only record in cases coming within this ' 

S 264 


261 The Local Go'crnnicnt tnoj confer on any Bench of 

Power to invest llUCstcd Mltlj tllC PO" <0 

Bench of Magistrates ^^•^glStratC of thc -sCCOnd Or third CK« 1 S pOWC 
mv«ted with less tr> sniunnuU all or nn\ of tlic 
offence'? — 

(n) offences against thc* Indian Pcml Code, sections 

278, 279, 285, 280. ‘289 200, 202, 200, 201. d- 
334 33(> 941 352, 42G, 447 and 504 ; 

(5) offcncis against Municipal Acts, and thc 

clauses of Police Acts nlnch me piinishiWc 
ovith fine, or with imprisonment for a term no 
cceding one niontli uitli oi aMthout fine, 

(c) abetment of any of the foregoing offences ; 

(d) an attempt to commit any of thc foregoing ouen 

Mhcn such attenipt is an offence 

Ss 1$ and i6 of this Code rclati to Henches or Magistrates, their P° 
and thc rules for their guidance cf 

S 277 of the Indian Penal Code relates to voluntarily fouling the w 
a public spring or rcstrvoir so as |o render it unfit for ordinary u**^ , ,h< 

S 278, to voluntarily making the atmosphere noxious to the hcinn 
neighbourhood , 

S 279, to rash or negligent riding or driving on a public way • 


* Q i^JohncSiriRh 22 N\ K Cr 2S 

• Dowhl Sing 0 Cal I U 371 

» Dvrvisi, j l R Mad 253 
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S 2P3 to n«h or ncghgont conduct XMth rc«pcct to fire or combustible 
mttter, 

S 2S6, to rash or negligent ctmduct with respect to in) explosive substance, 
S 2S9 to wilful or negligent conduct with respect to in) dangerous nnimal , 
S 290, to the commission of a public nuis-mcc. 

S 292, to the sale &e of ob<ctne books 

S 293 to the possession of ob^nc books Ac for sih 

S ’<14 to singing Ac bscene songs Ac to inno)incc of others, 

S 323 to loluntnril) nu'ing hurt without grave or sudden provocation, 

S 334 10 voluntinl) nusing hurt on gfive or sudden provocition, 

S 336 to rashlv or nogligenti) endmgcring htimin liK or the person i 1 
safet) of others 

S 341. to wrongful restraint 

S 352, to issiult or crimmat force vvithout grivc or sudden provocation, 

S 426 to mischief 

S 447, to criminal trespass 

S 504, to inults intended to provoke i breach of the peice 
^\lth the exception of t Fences under S 323 and $04, Penal Code, all these 
offences are «ummons-cises and is such, would fill under S 260 In) of this 
Code, volunlanl) causing hurt under S 323 is also Irnble summarily under S 
260 (c) and an ofTence under S 504 is imble sumnnril) under S 260 (fi 
\ Hench if Migi'tritiN eitip wired undir S ’fii to In Id summir) lrn!» cm 
act onl) for the trial of the offences miniioncd in S 261 Tlic) cannot take 
proceedings in regird to securit) to keep the peice • 

The Lovdl Governnuni m iv <m{>ovvcr 1 Bench of Migistritis mvcstid with 
powers of the second or third cliss to hold 1 summir) trial for any of the 
uflvncis enumerated li nny ilso empower i Benvh of Migistrates invested 
with the powers of a Magistrate of the first class to hold summar) tnals for the 
offences stated in S 260 

Unless otherwise provided b) an order of the Local Government, where one 
of the members of 1 Bench js 1 Magvstrati. of the first class, it is deemed a 
Magistrate of that class — (S ij) A Magistrate of the first cliss, or a Bench of 
Magistrate invested with the powers of i Magistrate of the first class tf speoally 
tiiiponerfd bv the local CovcfHweiil to hold suinmafy trials loider S 260 can 
also so try those mentioned in S 261, because they all come within the terms of 
S 260 But It would veern that unless so empowered, i Magistrate of the first 
class or a Bench invested vvilh powers of 1 Magistrate of the first class could 
not act under S 261 

Procedure la a summary tnal under S 261 

It IS important to bear m mind that if 1 trial held by 1 Bench i< adjourned 
the Bench at the adjourned trial shobld sit as onginalt) constituted * No other 
Magistrate can sit on that Bench at the adjourned Inal * nor can any Magistrate, 
who has been on that Bench and absent on an) hearing rejoin that Bench nor 
can a Bench resume a trial commenced by another Bench compovcd of other 
Magistrates ® The reason is obvious for no Magistrate can properly take part 
in a tnal who has not himself heard all the evidence If, however, one of the 
Magistrates is absent and thi other Magistrates who are present and have been 


‘ Q V Bebheki Pattak 21 ^\ R Cr i» 

*Q Emp V Rasappa I I R 18 M?d 301 Harhvir r Khepa Ojha I L R» 
20 Cal 870 , Shumbhu ^.alli Sirkar » K mk-im-il 13 Cal L R ri’ 

• Damn Thakur i HI nwam Hal 1 L R 23 Cal 103 
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present throughout the trjal 'ire sufficient in number to properly constitute a 
Bench they can proceed N\ Uh the trial a phis is the case law on the subjecti 
N'hich has been given effect to by the enactment of S 350A, which lays down 
that no order or judgment of a Bench of Magistrates shall be invalid by mson 
only of i change having occurred in thi constitution of the Bench in any 
which the Bench by which such order or judgment is passed is duly constiWteo 
under Ss 15 and 16 and the Magistrates constituting the same have betn 
present on the Bench throughout the proceedings (S 350A) 

In respect of the summary tml of any of the offences specified in ^ 
except hurt and insult to provoke a breach of the peace (Ss 323 and 504 Pfns 
Code), (in regard to the offences under Ss 323 and S04 Penal Code, it shall 
as in warrant cases) the procedure in regard to process shall be as in a summon^ 
case — (S 262) Before parsing sentence in such 4 trial, the Bench shall recor 
a judgment embodying the substance of the evidence, and also the particular® 
mentioned in S 263 and this shall be the only record — (S 264) 

262 (_/) In trials nndci this Chapter, the procedure pres 
Proerfur. tor Sum- crilicd tor ‘iuminoiis-cascs shall be followed iO 

mons and warrant suminonR-( Ases, aij(\ thc proccdtue prescucea 
cases applicable Avauaiit'CaRc*! sliall be follo\\ed in wanant 

CAROS, except as lierentaftci mentioned 

(^) No senttnee of inipiisonment foi d term exceeding three 
Limit of imprison months shall ho passed m the case of any coo 
\iction undci this Chapter 

The provisions of Chapter \XV as to the recording of evidence (ewpt ® 
353) do not apply to summary trials (S 354) 

Sub-seciiott 2 . 

Tht limit of the term of a sentence of imprisonment m n 
is here declared II the Magistrate or Bench considers that a longer ^ 
of imprisonment should be passed, tht trial should be held as m a warratit-ca 
or i summons-case, according to the nature of the offence •„ 

But 1 sentence of fine up to the powers of thc Magistrate or Bench P 
b 32), or a sentence of whipping can be passed or added if the offence i 
punishable 

IhL limit of imprisonment refers only to the substantive 
im alternative sentence of imprisonment m default of payment of fine* 
imprisonment tS 73 Penal Code) can form part of the sentence of 
ment * A confiscation under the Excise Act (\\I of 1856) S 49 can be 
in 1 summary trial It merely follows on the conviction, and it does 
part of the punishment for the offence* If the accused is acquitted or d'*c«** 
rd iml the Hcnih is satisfied that the accusation is false and either frivolou 
vexatious, an order for compensation can be pass^-^S 250) 

263 In CARcs wlicrc no appeal he*?, the Magistrate 

Record In cases Bciicli of Magistrates need not record , 

where there i» no doncc of the witnosseA Or frame a tOriD 
plnrgo , blit ho or they shall enter m such 
H'- tlio Local Government may direct the following particmars^ 

» Ivarm paiin S idan I Chairman Madura MunicipaUty. I L R 2iMad.34& 

• Ijnp I \sghar All I L U 6 All 61 

• Linp i \nnii Khan 1 L R 6 All fit 

‘ 1 mp 1 Ihiidaiiath Das I L K 3 Cal , 306 (r B ) (s c ) i Cal 1 - 
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(fl) tbc «‘orial numlior 

(h) the (hlc of the <oniiiiission of the ofTciicc ; 

(c) the (hte of tlic lepoit oi coinpl'iint , 

(d) the inmo of the complainant (jf anj) , 

(e) tlic mine parentajje ami residence of tlie accused ; 

(f) the offtnee complained of and the offence (if any) 

pro\cd and in (a^es coming undci clause (d), 
cliu^o (<> clan-'O (/), or (laii^e (r/) of sub-section (I) 
of ‘-iction till \alue of the jiropcitj in respect 
of uhich the offence has been committed, 

(<;) the plea of the acinstd and his examination (if an}) , 
(h) the finding, and, m the case of a coiiMCtion, a brief 
statement of the reasons therefor , 

(0 the sintence oi othei final older, and 
(y) the ditc on uhich the proceedings terminated 
Where no appeal lies 

V’o appeal lies in inj cisc tried under S 260 ngiin«t a sentence of fine onl> 
not exceeding two hundred rupee* (S 414) An appeal lies in ivery other case 

If sentence has been passed in a summary trn! held under S 261 by a Bench 
of Magistrates ln^ested with powers of Magistrate of the second or third class, 
*in ippial would he u th l)>»trKt MigiMrite (S 407), m other ippealable cases 
tried b> the District Nlngi^trite or other ^iaglstrate of the first chss, to the 
Court of Session — (S 408) Unless otherwise provided by an order of the Local 
Government, where ont of the members of a Bench 1$ t Magistrate of the first 
class It IS deemed a Magiscr'iie of that class (S 1$) and a trial by such a Bench 
would not be under S 261, but under S 260. and a difiiculty might arise If the 
Bench were not specially empovxered to act under S 260 

If the Magistrate is unable, at the commencement of the trial, to determine 
wheher the proper sentence to be pissed will be appeilible or not he must mike 
a memorandum of the substance of the evidence as it is given, and such memo 
randum must be kept and form part of Iht record • 

Section 283 (/} 

In these cases as well as m cases coming under the other clauses of S 
260, except under clause («), ihc evidence must be recorded is directed b\ 
S 355 

Section 263 (g) 

No provision is made for the minner in which the eximination of an accus- 
ed person in a summarj trial in which no appeal lies is to be recorded, except 
that It IS not to be recorded is in a regular trial (S 364), probably it would be 
recorded m the same manner as evidence is recorded in such i trial, but the 
examination should be only for the purpose of enabling the iccused to explim 
any circumstances appearing m evidence against him— {S 342) 

Where the offence under tnil under Chapter Wll is a wirranl-case, al- 
though no formal charge need be framed, the prisoner should be called upon to 
plead to a definite charge of the offence which maj be mide verbally, his plea 
cinnoi however be recorded 

In cases tried under S afu (1) b} the procedure for wamnl-ci'Cs th w >r(l» 


‘ 'titish Chindn Mitra, 1 L R ^S Cal aSo 
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if any m cl (g) are inapplicable and in tins respect S 263 is governed by 
S 342 and there must be on examination of the accused * 

But if the case is a summons case tned summarily, the provisions of 5 
342 requiring the Court to examine the accused generallly at the close of tls 
prosecution case are not applicable * 

Section 263 (h) 

To enable a Court of Resision to judge whether there are sufficient 
to justify a conviction and sentence in a summary trial a Magistrate sliou 

set out his reasons so as to show that he has cons dered each of the mgr* 

dicnts necessary for the conviction A\herc they were not so stated the 

tion was set as de ^ The defect may however be remedied by a statement oft 

reasons subsequent!) rx:orded* 

In a trial under this Chapter, under a procedure in which the Legslatur* 
has provided a minimum of protection for the person affected by the order i ' 
absolutely necessary that Magistrates should most strictly observe the swmj 
f rm ties prescribed otherwise it will be absolutely impossible for the Hg 
Court as a Court of Revision or for any other authority, to exercise the SBio e 
control over proceedings whch may form the subject of complaint* 

In all warrant cases tried under S 260 where there has been no 
the final order should invariably show whether the accuesd has been discha^ 
or acquitted the test being whether after hearing the evidence for the pm 

cution the Court has called upon the accused to plead to t charge 

the offence or no • 

If the accused is convicted of a non«cognizabte offence the Court t”®? ^ 
addition to the penalty imposed upon him order him to repay to the comp’a”^ 
the ier paid on his application of petition or the same amount paw ", 
eximination and when he has paid fees for serving process also the amou" 

paid therefor all such fees should be real sed as if they were fines 

the Court Ss 546 \ -md 547 Amongst the offences ment oned in S J 
offences under Ss 278 323 334 35' 4*6 Penal Code are non-cognitable 
— ' 0 Sell 11 col 3) ^ 

Uhenever an> Government officer is jud ciall> convicted of any 
cipv f the decision should be <cnt to the head of th" department m 
IS emplo)ed in order that such action as may be deemed proper may be 
at once 

Whenoei- any ptrwd MninB under Ooremment in the Miliary B'P’J 
ment is cunricled in a Criminal Court inforniation should be C'"] '! L 
OITicrr command na the Refi ment or Corps to uhch he belonSs nod H 
porsvn be serving under the Government of Ind a m the Military Department 
nvpy of h s conviction and sentence should be forwarded to that -J 

vvhenever an) ofTcer, enlisted soldier, or sepoy is sentenced by a Cn 
Court to a f ne ,f Rs „r „arl, ,r !Zr sonm nt ntl erni e th " ' 

default of pa) mg a fine not api imling 1 Ks 200 the Court should 
motu send a copy of its final order to the superior of the person convicts 

264 ( 1 ) Tn evert case tried 'timinnnh In 1 

Record m appeal- Benoli ii) wlncli an appeal liea, atieli 1 

a e cases. pausing Rcntcncc, 
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Sec. 265 

1 judgment enibod\ing tlie ‘iubstincc of the c\j(lencc and also the 
pirticuhn> mentioned in section 2G3 

U) Such jiulgment slnll he the oiilj record in cases coming 
within this section 

In which an appeal lies 

See note to S 2f>j o’*lf 

n ere are ‘.c\cnl ri ported etscs m which the ludgmcnt m i sumrnar} tr il ha« 
been defective nnd the High Courts have tal cn different views of Ihc course to 
be taken 

The-^e however wort before S 537 which was first cnicted bj the Code of 
iSS and has been rc-cmcfcd in th s Code II will be for the Appelhte Court 
to cons dor in each cTse whether anj error omission or irregularity in a judg 
ment has in fact otcisioned a fa lure of justice The Calcutta High Court 
has held * that if the ^tssi ns Judge on appeal was unable with the aid of the 
Mag frate s f nd ng t form art independent judgment as to w’hethcr Ihc prisoner 
had c<mmiitd the offence or not it was his duty to have acquitted him The 
Allahabad High Court* and the Chief Court Punjab* have however held 
that that the Sessions Judge should have required the Magistrate to repair the 
defect bj recording a judgment m which Ihc substance of the evidence should be 
fuliv embod ed if neccssnrj b) re.cxamining the witnesses for that purpose 
or that he should have ordered a new trial 

283 (7) RocortU midc under section 203 ind judgments 

Unguage of record rccordcd uiidci sjcction 204 slnll be written bj 

andjudgment tllC piC iding ofllCCr, CltllCf ill Lngll«!ll Or in 

the hn„ungc of the Court, oi, if the Couit to uliicli 'uicli pre<tidmg 
ofbeoT IS MTiTOedntelj sutxvrtbnTic so dMtets, m officer’s 
niotlicr tongue 

( 2 ) The Locil Go^oinmcnt imj Authoritic an} Bencli of 
Ben h may be ^f^gistratcs cmpoMcrctl fo try offences sum- 

authorised to employ miiil} to prcpirc tile ifoicsnid record or judg- 
” ment b} raems of in officer appointed m this 

belnlf b} tlic Court to Minch sucli Bench is immediatclv suboidi- 
natc, and tlie record or judgment so prepared shall be signed by 
each member of sucfi Bench prc*:cnt taking part in the proceedings 

(3) If no '5uch .authonnation be guen, the record prepared 
b} a member of tbe Bencli and signctl as aforesaid slnll be the 
proper record 

( 4 ) If tlie Bench differ in opinion any dissentient member 
ma\ Mrite a «!eparate judgment 


* Kheraj JfuJIah t Janab Mu]]-vh ii B L. R yj (s c ) 20 M R Cr 13 
' Emp j Kvr-in ‘'ingli I B R i All fSo 

* llaliku Panj lire 1874 p 3 



CHAPTER XXIII. 

Of Trials bepore High Courts A^D Courts of SESSI0^ 

No Sessions Court shall ordinarily take cognizance of any 
Court of origiml jurisdiction unless the accused person has been co ^ ^ 

to It bv a Magistrate duly empouered m that behalf (S 193) <5 

District Magistrate a SubdiMSional Magistrate a Magistrate of the 
or anj Magistrate {not being a Magistrate of the third class) special y e ^ 
ed by the Local Go\ ernment (S atjS) , but it may try a case r^ar ing 
offences which has been committed to it for trial by a Civil 
provided howcvei that such offence is triable evclusively by the 
Sion — {S 47S) or a case in which the accused has been improperly disc 
a Magistrate of an offence triable exclusively by a Court of ^ccu'ei 

Sessions Judge or District Magistrate has ordered the commitment of 
J37) 


4 — Prehnitnartj ^ . 

266 In this Chapter, except in sections 276 nnd 
‘ High Court de in Clmpter XYni, the expres'sion » 
Court’ means a High Court of 
established under the Indian High Courts Act, 1861, ortue j 
ernment of India Act, 1915, and includes the Cluef Courts , j 
and Sind, tlie Court of the Judicial Commissioner of tne l 
P rovinces, and such other Courts as the Governor-Genoial 
oil may, by notification in the Gazette of India, declare '' 

Courts for the purposes of tins Chapter and of Chapter a 

The Courts specified here are the same as those specified m S 4 |:y^(poan 
definition of High Court for the purposes of proceedings ^5 /lih 

British subjects and persons |Osnlly charged with them in other oo 

Court means the highest court of criminal appeal or revision cr j.pgfci! 

such court IS established by law, such officer as the Governor Genera 
ma> appoint » 

Trials before High 267 All tmU undcr this Chapter 


Court to be by jury High COlirt slnll bc by jUry J 

and, notwithstanding anything herein contained, m 
ininal ca'^os traiisfcriod to a High Court under tins Code ^ jjjp 
th( Letters Patent of any High Court established under t le , 
High Courts’ Act, 18G1, or the Goicrnmcnt of India Ac 
the trial may, if the High Court so directs, be by JUO 

\ case can bc wuhdravvn b> a High Court for trial bj itself b' jriad* 
passed under S 526, or the Governor General m Council may j!!”' \ 
of an) parttculsr criminal case from one High Court to another (b 5 

References in Chapter XWIII to the Sessions Judge shall ^ l^f 

lbe^eu^pose of the trial in Rangoon of any person under the " 

Chi^^ln bo riffrcnccs to the High Court at Rangoon The P*^” 
rcquirotl ‘^r^sions Judges to transfer cases in which roropcan 1 1 "’ ‘ 
were cnnceinf-d (< Id section 410) has now disappeared 
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Sec 26S 

m Indian High Courts Art iS6i is 24 ind 3 $ \irt c 104, and the 
Go^emme^t of India Act, i9«S '* S '‘"d 6 Geo c 61 

Trials before Court **'*^^‘' ^ Court of ScS- 

of sSlion t“ be^^by sHUi shill l)C titlicr bj jUfj , or tMth tlic aid of 

jury or with assessors. jsscssoiS 

Ordinarily a trul befor a Cturt of Session is with the aid of assessors 
It IS onli nhen an order has been pas‘-ed bj the Local Goiernment under S 
269 that the trial would be bj jur> 

S 536 proMdes for dealing with Inals crroniouslj held by jury instead ol 
with the aid of as csssors ind Tire vtrsa Ihey are not ncccssanly imjiid 
In the Burma hroniier Uislnrts any Inal before a Court of Session, saic 
where the Local Goumment otherwise directs may at the discretion of the 
presiding Judge be without jury or assessors (See Keg I of 1925, Sch Cl I) 

In a trial with assessors ihc court tansisis of the Judge plus the asscsors, 
and if the Judge records tvidmct after discharging the assessors there is a 
material irregularity Mtiating the tnal * 

269 (i) riiL Local (lovcrnmcnt nn\, b} ordei in the offi 

etil G t/clle, direct tint tlie trnl of all offences, 
nuy'^ordePYr'iLTbS Ol of ail} jiarticular chss of offences bc- 
fwe of Session fQ,(_ Coiiit of Scssioii, sljall be by jui} m 
^ an} dihtntt, tiid ma}, uitli the like sanction, 

reiokc or alter such order 

(8) The Local Ciovcrnnient, b} like oidcr, may also declare 
that, in the case of »an} district in which the trial ol any offence 
lb to be by jury, tlic trial of sucli offences sliall, if the Judge, on 
aiiphcation made to him oi of his own motion, so directs, be b} 
jurors summoned from a bjitcial jui} list, and may revoke or alter 
such order 

(J) When the accused is charged at the same trnl with 
scicial offences of winch some arc and some are not triable b} 
he shall be tried b} jui}, foi such of those offences as are 
tuiblc by jury and b} the Coiiit of Session, with the aid of tiic 
juiorb as asscssois, lor such of them as are not triable by jury 

Ihe prtMousp MiKiion of iht Coiwnor Oiniral in Council formerly requir 
111 for jn order under sub setlion (i) is no longer necessary {see the Devolution 
Act, WWlll of 1920 S 2 and Sch f) 

Particular claas ol oSences 

ILij docs not necessarily refer only to the classification of offences contained 
in ihe Penal Code or in the Code of Criminal Procedure, e g , bailable offences 

„nizable offences Offences may be classified according to the persons who 
coinmit them that is, the offenders or according to the person or property 
against whom or which they are committed, or m regord to the particular occi 
sion in conn-ction with which they are committed ihe fact of offences having 
been committed by old offenders or members of criminal tribes, or against 
women or against public property would afford reasonable ground for a dassi* 


* Q Lnip V Ram Lai 1 L R 15 All 136 Emp v Jaisukh I L R 43 All 125 
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See S 0 


ficilion, and so uouM offences connected ftith an outbreak directed againd a 
certain section of the community ’ 

SuD-secUoji 3 . 

If any oflence triable with the aid of assessors is die 

not on tliat ground be invalid If an offence trnWe b> a ^ ^ tfie 

aid of assessors the trial shall not, on that ground onl>, e ^ 

objection IS taken before the Court records the finamg = 53 1 
thereunder . . , . .-...iMnpoOsly cast* 

A Sessions Judge has under S ?>o a discretion to si u ^^ntiy 
rcgirding different offences connected in the same transact o , lurv 

ho can, m one trial try such offences, some of which mj\y be ^ru .L opmotr 
others t\ith the aid of assessors taking a terdict from tlie jurofs, 

0/ all the same persons as assesmij * ^ » *v.* ftottuQOS 0^ 

But when m such a trial the Sessions Judge did not take tk ^ 
all the lurors as assessors, (S 309) the comiction ^ mo- cn 

A Sessions Judge after he has erroneously taken the 'eroict ® 

1 ilijrgc of an offence not triable by jury but With the assistance o , . fci 
cannot correct his mistake b> treating that serdict aS opmio s 
assessors * . , „ enrh a w' 

The Bombay High Court has however refostd to jutcricre 1 ^ ^,,1 

with the verdict holding that the accused should have mterposeo 
so as to req^uire the opinions of the jurors to be taken as as«es«or Jjtc 

in regard to the offence so triable and that not having “O"® .1;„, ,1,- aopt-*^ 

for him to obiect * And a Full Bench of tint Court has held lhat 
tn such 9 case is only on a point of law (S 418), as thef Inal haa ® 

/«0 • 


Special Jurf> 


In Bengal, the Sessions Judges, to whose Courts trial by 
extended, (see aft»«) have been empowered to hold trials by 
from the special jury list of offences punishable by death or of any ot 
tnibfe b) jurj ^ wnW 

In Madras, a discretion has been given to Sessions Jud£” **4 hv the 
speaaf juries for offences for which trial by jury has been ordered 07 
Oovernment* ^ 

Trial before Court 270 In t\ttjt trni l>ef01C ft j 

iiro'icttition slnll be conuiictc , 
Prosecutor Public Pro‘?ccutoi 

Public Prosecutors arc appointed by the Governor General m Couned^ 

Local Government generally, or in any case or for any speemeo 
m any focal area— S 49 * , . ^rovccutiot'^ 

U a private person instructs a pleader (S 4 (r)] to Conduct m ^ jnslniC^ 
Che Pubifc Prosecutor shall conduct the prosecution, and the pleader 
khafl ict under his direction — S 493 

[ kF 
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Sm 271 

In the nb«cnce of the Pro'cciilor or where no Public Prosecutor 
his been ippointed the District Mngistrifc nr subject to his control, 
the Sub Di'isioml Migistnte m \ point in% « th r p rson not being m 
officer of Police below such nnh is the Loctl Government may presenbo, to be 
the Public Prosecutor for the purpose of nnj case (S 492) 

/{ — Cominrnccmcnt of Procifdtngs 

A Sessions Judge has no power to quash a commitment made to his Court 
bj a competent Magistrate or bj a Civil Court or Revenue Court under S 47S 
That can be done b> the High Court onlv and only on a point of law (S 215) But 
tf a commitment be made bj a Magistrate or other authority purporUng to exer- 
cise powers which wtre not so confentd ill Sessions Judge may, after perusal 
of the proceedings accept th c«>mmitment if he considers that the accused has 
not been injured thereby unUss during the inquiry and before the order of 
commitment objection was made on bihalf of cither the accused or the prosecu 
tion to the jurisdiction of the Magistriti or < thcr authority If he considers 
that the accusc-d has been injured or if such objection was so made, he shall 
quash the commitment and direct a fresh inquiry by a competent Magistrate — S 
532 No order of any Cnmin il Couri e g an order of commitment, shall be 

set aside on the ground that the inquiry m the course of vvhich it was passed 

took place m a wrong sessions division district subdivision or local area, unless 
It ap^ars that such error has in fact occasioned a failure of justice~-S 531, and 
note to S 21$ 

Any Public Prosecutor may with the consent of the Court, m ciscs tried by 
jury before the return of the verdict and in other cases before judgment is pro 

nounced withdraw from the prosicution of any person, nnd upon such with 

drawal if It IS made after a charge has bt-en framed, he shall be acquitted 

(S 494 ) 

271 (J) Wlien tlic Court is rcTtlj to commence the fnal, 

Comaiencem*nt o< tlic iccu«?cd sliall appear or 1)g lirought before 
it, ant? tlic charge Hliall be read out in Court 
and explained to him, and lie shall be asked 'whether ho is guilty 
of the offence charged, or chiins to be tried 

( 2 ) If tlie accused plead'? guilty, the plea 
Plea of guilty sinll l)c recorded, and he may be convicted 

thereon 

If the accused is charged with having been previously convicted so as to 
aggravate the charge of the substantive offence the charge stating the previous 
conviction shall not be read out as dmeted by b sjt It must be reserved until 
the accused has been convicted of the subsequent offence, or the jury or the 
assessors have delivered their verdict or opinion — See S 310 

When any person is committed for tnal without a charge or with an im- 
perfect or erroneous charge, the Court or, in the case of High Court, the Clerk 
of the Crown, may frame a charge, or add to, or othenvise alter the charge as 
the case may be— 226) The Court may also alter any charge at any time 
before the verdict of the jury is returned, or the opinions of the assessors are 
expressed, every such alteration being read and explained to the accused (S 227), 
and may either proceed vvith the trial (S 228), or direct a new trni, or adjourn 
the trial for such period as mvy be stcessaiy (S 229), but whenever a charge is 
altered after the commencement of the tnal, the prosecutor and the accused shall 
bo allowed to re-call or resummon, and examine, with reference to such altera- 
tion, any witness who may have been exammed^S 231) 

A Sessions Judge is not competent to return a case for tnal by the Magis. 
trate who has committed it to the Court of Session He should rather try the 

63 
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cnso himself, nnd if, in his opinion, it should have been tried by the Magistrste, 
he should point out the error in commitment 

At each periodical Session, all persons awaiting trial shill be brought kiote 
the Judge in open Court, and, if the Government prosecutor is not prepared to 
go to trial m any particular case, he should be required to show cause, propenf 
supported, why the accused should not be acquitted and released, the 
himself being also heard in answer to such cause shown S 344 tni 

if, from the absence of a witness or any other reasonable cause, it becomts 
necessary or advisable to postpone the commencement of any trial or to aojouni 
It, the Court may, by order in writing stating the reasons therefor, postpone c 
adjourn the same on such terms as it thinks fit, and for such time as it 
reasonable, and may by a warrant remand the accused, if in custody n'w 
order made under this section by a Court other than a High Court shall be i 
writing signed by the presiding Judge S 344 Sessions Judges are , 

that trials must not be too lightly postponed It shall always be borne m 
that a further detention of an accused person in jail for perhaps two 
in Itself no trivial infliction, and is only justified when there is appircntly 6 
case against the prisoner and when the Judge is satisfied that, for the enQ> 0 
justice, It IS necessary to postpone the trial 

A Sessions Judge is not authorized to postpone, to -i subsequent Sessi 
cases of which he has received notice before the commencement of the 
iiejTt ensuing, on the ground that the number of dvys which he has assignw 
that particular Session have been filled up The number of days . 

Sessions duties must depend upon the number of cases committed >n due t 
All commitments of which he receives timely notice before the comment 
of a Session should be disposed of at that Session, unless of course, there » 
some good reason for postponement m a particular instance * 


Ohaige shall be read out and explained 

This should appear on the face of the proceedings 

Sub-section 2. ^ 

The accused person should plead to the charge by his own mouth, and « 
through his pleader * 

II the accused pleads guilty, it is of the highest importance to show that 
charge has been properly evplaincd Thus where the accused LLiit 

stvting that he did kill A B , as charged, it would not amount to plcvding B 
of tlie murder of A B , because the mere killing or causing the deatn ^ 
A li would not in itself constitute that offence Before the accused can w . 
convict^, It must be shown that he admitted that he intended to cause . » 
of A R . or did so with i knowledge such as is described in S 3<» 

No inference can be drawn from a plea if it does not amount to a eisi 
confession of the charge, the charge must be piovcd* tbit 

So, where the prisoner admitted that he had killed his wife, but , 

at the time he was not m his right mind, a Tudee should proceed to no* 
regular trial » ^ 

So where the accused has stated that he had killed his wife in 
of finding hrr in an act of adoltery on the previous day, he cannot ^ V 
as it he had plc-^ed guilt) • It is the dulj of the Court to try whether the P 
vocation disclosed was sufficiently grave and sudden so as to reduce the 0“ 


/> (s c) 8 C L R. ^7l 
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If the pnsoner pletds gu»U> to « •specific chiffie, he cannot, on iuth jVa. V 
conijcted of any other offeree Thus il lie pleads Riult) to a charge pf 
he cannot be coniicted of (he lesser oUence of culpable homicide not amo-jr* -f 
to murder If there arc circumstances gisen In midence before the comr-i 'i-y 
Magistrate which apparenth reduce the oflenec the Sessions Judge, m exercise 
of his discretion should hold the trial and lake the icrdict of the jury' 

Flea sliaU be recorded 

This does not contemplate that the accused shall be examined at i^fth 
except to explain his plea 

He may be convicted thereon. 


If the prisoner pleads guiltj and the csidcnce before the c//mnitt.py 
Magistrate raises gre it doubt whether, at ihc time of committing the pflenre, 
was, by reason of unsoundness of niind incapable of knowing the nature rf i!^ 
act chatted or that he was doing what was avrong or contrary to taw |l.e 
Sessions Judge should not convict on that plea he should proceed With ilie In*! 
recording the evidence and taking the verdict of the jury or the opini ni rf ilw 
assessors ' 

So also if the pri<oncr pleads guilty to the charge of n minor c (Terre 
should not necessarily be convicted of that offence It may be sornfairrie* r*»»v 
sarj to proceed with the trial as for instance when a person is aceuwd of I 
intentionallj given fahe evidence b> making statements which art 
one of the othre and he ma> plead guilty of having falsely made crfu e i *11^* 
Here the two statements may be ^th false, and because th«- pr 
pleaded gu It) to one charge he should not of necessity be ocquitM v' • » 
Looking to the special nature of such charges the prisoner ougl" ,, j. 
allowed to elect which statement he shall admit to be false the fa/t ^ 

be fned as under S 37a it is optional with the Court to do to ' 

So also if m a trial for murder, the prisoner pleads guilty of 4 * 

cide not amounting to murder or voluntarily causing gnevnut f ^ 

Prosecutor ma) with the consent of the Court, withdraw from 
in which case such withdrawal if consented to will result In an un C 7 
charge fS ) 1 "l 'f 

If the accused person pleads guilty, he may be convictel 
choosing jurors or assessors If however after pleading n t fi ^ 

ing to be tried (S 373) the prisoner confesses in the rouri<- if \\ 

Sessions Judge cannot convict him on such confession without XAra \ 
of the jur) All the evidence including that confession shoulj be 
jury for their verdict This would also apply to the ossesscri 
of trial Is adopted f^//i 

S 30 of the Evidence Act, I of 1873 declares that when rni/ri- 
one are being tried for the same offence, and a confession lhan 

persons affecting fi mseff and some other of such persons ft r, 'f iiirfi 

may take info consideration such confession as against lurfi f-rurl 

well as against the person who made it It not infrequently t as 

person committed for trial by the Court of Session who hn Ifnt n 

sion pleads guilty when placed before the Sessions Court nfe«. 

others If he is convicted and sentenced on his plea of guiKy 1 ’ ' ftitl with 
end, and his conhssion is inadmissible at the trial of thp ,,j^ * f« jit on 
longer being jo ntly tried with them But it has happin^^ f r fr f* no 
Judge has cc n«idcrf I that he has a discretion to allow' tlv» r lb* *,>**ion* 
pn .cd Such disirction would be only if the accused pl^y 'f Ul f Ocfojf 
of a l»sser degree of the offence charged nnd this was nn >t to u 

*■ V'.l I V Ihi- 
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case himself, and if, m his opinion, it should ha\e been tried by the Magu i 
he should point out the error in commitment , . . 

At each periodical Session, ill persons awaiting trnl shall be brought e 
the Judge in open Court, and, if the Government prosecutor is not prepatM 
go to trial in any particular case, he should be required to show cause, 
supported, why the accused should not be acquitted and released, the 
himself being also heard in answer to such cause shown S 344 declares 
if from the absence of a witness or any other reasonable cause, it hew ^ 
necessary or advisable to postpone the commencement of any trial or 
It the Court may, by order m writing stating the reasons therefor, pos po 
adjourn the same on such terms as it thinks fit, and for such time as 
reasonable, and may by a warrant remand the accused if in 
order made under this section by a Court other than a High Court sna 
writing signed by the presiding Judge S 344 Sessions Judges are ce ^ 
that trials must not be too hghtly postponed It shall always be borne . 
that n further detention of an accused person in jail for perhaps two men 
in Itself no trivial infliction, and is only justified when there is apparen j 
cast against the prisoner, and when the Judge is satisfied that, for the e ’ 
justice, It is necessary to postpone the trial - p„ 

\ Sessions Judge is not authorized to postpone, to a subsequent 
cases of which he has received notice before the commencement of ^ 
next ensuing on the ground that the number of days which he has t***® i .j 
that particular Session have been filled up The number of days de' 
Sessions duties must depend upon the number of cases committed m du* * j 
All commitments of which he receives timely notice before the u 

of a Session should be disposed of at that Session, unless of course, i"" 
some good reason for postponement in a particular instance ‘ 


Cbarge shall be read out and explslaed 

This should appear on the face of the proceedings 

Sub-sectlOD 2 , . 

The accused person should plead to the charge by his own mouth, 
through his pleader « . 

If the accused pleads guilty, it is of the highest importance to *‘ 1 °'''' Ky by 
charge has been properly explained Thus, where the accused P*”®*,®,, Ity 

silting that he did kill A B , as charged, it would not amount to pka r( 

of the murder of A B , because the mere killing or causing the fo 
A B would not in itself constitute that offence Before the accused ^tb 

convicted It must be shown that he admitted ^h^t he intended to cause 1 

of A B , or did so with a knowledge such as is described in S 3®®’ 2>tirrt 

No inference cm be drawn from a pica if it does not amount to a 

confession of the charge, the chaise must be piovcd* Hied 

So, where the prisoner admitted that he had killed his wife, but a ^ , 
at the time he was not in his right mind, a Judge should proceed 
regular trial* 

So where the accused has staled that he had killed his wife 
of finding lirr in an act of adultery on the previous day, he cannot W 
as if he had pleaded guiliy * It is the duty of the Court to try 
vocation disclosed was sumcicntly grave and sudden so as to reduce 
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If Ihe pnsoniT picids '» “ 'P™te chirep, he nnnot, on such plei he 

con%vetri of 105 other oltence Thus if he ptods piilly to n ohnrge of murder, 
b« cannot be convicted of the lesser offence of culpnWe hotoicide not amounting 
to murder If there are cirrumst-inces given In evidence before the committing 
Alagistrate which apparentlj reduce the offence the Sessions Judge, in exercise 
of his discretion should hold the tml and take the verdict of the jury ^ 


Plea shall be recorded 

This does not contemphte that the accused shall be examined at length 
except to explain his plea 

He may be convicted thereon. * 

If the prisoner pleads guiltv and the evidence before the committing 
Magistrate raises great doubt whether it the time of committing the offence, he 
Was, by reason of unsoundness of mind ineapvble of knowing the nature of the 
act charged or that he was doing what was wrong or contrary to law, the 
Sessions Judge should not convict on that pica he should proceed W'lth the trial, 
recording the evidence and taking the verdict of the jury or the opinions of the 
assessor* * 

So also if the prisoner pteids guilty to the charge of a minor offence, he 
should not necessarilv be convicted of that offence It may be sometimes neces 
sary to proceed with the trial as for instance when n person is accused of having 
mtentionallj given false evidence b) making statements which nrc contradictory 
one of the other and he may plead guilty of having falsely made one statement 
Here the two statements ma> be ^th false, and because the prisoner has 
pleaded guilt) to one charge he should not of necessity be acquitted of the other 
Looking to the special nature of such charges the prisoner ought not to be 
allowed to elect which statement he shall admit to be false, the fact should rather 
be tned as under S 27J it is optional with the Court to do so * 

So also if in a trial for murder, the prisoner pleads guilty of culpable homi 
eide not amounting to murder or voluntarily causing grievous hurt, the Pubic 
Prosecutor ma> with the consent of the Court withdraw from the prosecution, 
m whveh case such withdrawal if consented to will result in an acquittal of the 
charge (S 240 ) 

If the accused person pleads guilty he may be convicted thereon without 
choosing jurors or assessors If however, after plead ng not guilty and claim 
ing to be tried (S 273) the prisoner confesses in the course of the trial, the 
Sessions Judge cannot convict him on such confession without taking the verdict 
of the jury All the evidence including that confession should be laid before the 
jui> for their venJict This would also apply to the assessors where that form 
of trial IS adopted 

S 30 of the Evidence Act I of 1872, declares that when more persons than 
one are being tried for the same offence and a confession made by one of such 
persons affecting himself and some other of such persons is proved, the Court 
may take into consideration such confess on as against such other person as 
Well as against the person who made it It not infrequently happens that a 
person committed for trial by the Court of Session who has made such a cfnles 
Sion, pleads guilty when placed before the Sessions Court on his trial with 
others If le is convicted and sentenced on his plea of guilty, his tnal is at an 
end and his conhssion is inadmissible at the trial of the others, for he is no 
longer being jo ntly tried with them But it has happened that the Sessions 
Judge has cfnsidtrfd that he has a discretion to allow the trial of a’l of them to 
pri fed Such disirction would be only if the accused pl'ddci* guilty to u cho ce 
of a 1‘sser degree of the offence charged and this was not ac eptnd bv the Tublic 
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Prosecutor In that case the Sessions Judge cannot convict on the P 
guilty The trial does not terminate until the accused has j 

acquitted The question whether under such circumstances his confessio , 
be admissible as against others committed for trial with him has arisen in 
reporttaJ cases ’ in which it has b en held that it could not b r „ ,Uf 

accused vvho confessed before a Magistrate and had pleaded guilty 
Sessions Court was under trial with others so as to make that conicssi 
admissible under S 30 Evidence Act, against them 

272 If the 'icpused refuses to, or docs not plcvl, or iHie 
Refusal to plead claims to bc tried, tlic Court shall , 

or claim to be tried clioosG jiirors Or assessors as liercimiter fl 
ed and to try the case 

ProMded tint, subject to the right of objection 

mentioned, the same jury may trj , or 
assessors may aid in the trial of, as 
accused persons successively as the Court 
fit 

offer d 
irgf 
that 


svicces 


Trial by same jury 
or assessors of several 
offenders in 
sion 

111 ^ 

If the prisoner pleads not guilty he must be tried, he cannot 
at once on a confess m made to 1 Magistrate* If there is charjlf 

for the prosecution the prisoner should be callid upon to plead to * j(,3f 

and if he pleads not guilty the Judge should mstnict the jury or asse 
they arc bound to find him not guiliv * The accused person „„ |o 

examined by the Sessions Judge o»i media fefy after he has been callc 
plead if hts plea be not guilt) ‘ An examination under this ^ eii. 
purpose of enabling the accused to explain any circumstance ^ aiif 

dcnce against him and therefore he cannot bc examined before Ih g ^ 
evidence before the Court whch he may be called upon to explain— » ^ 

When the accused person makes no answer to the ^,s ebsh* 

guilt) or has any defence to mal c, it should bo ascertained .,,iy mu'* 

nalcl) mute or dumb, ex visUaltotie Det If he be found to be obstm / ^ j.j 
the pica of not guilty should bc recorded and the tnal should procc 
bc found to be dumb ex vtsitaUone Det an inquiry should be made as 
ho IS sane, or insane or incapable of being tried If found sonc a p 
guilt) should be recorded and the trial should proceed but if found c 34I 
the procedure laid diwn in Chapter \\\1 should be followed* Sec 0 

The olTcnce of caus ng hurt or grievous hurl punishable under Ss 
and 335 1 P C, which are all triable by a Court of Session ma) rt>ri 
permission of that Court if the trial be for any such offence before 
pounded b) the person to whom the hurt was caused and so may an ® cf 
attempt to commit such an offence The composition shall have the 
an acquittal (S 345) 

Proviso ,y 

This means that the trial should follow that just held, that is » _5cf«d 
conclusion of one trial, the same jury or the same assesso rs ma) T 

• Q nmp I Pahuji I I R 19 Dorn 193 Xcnkatasami i P f ^T^bhH ^ ^ 
loi , Q rmp r L.afcslmaj'ya Pamlaram I I II 22 'la 1 401 Q Pnip i » - 

R 17 Ml X2» Q rmp t Palfua I I R -j All jj Sc- also Q rmp 
Pavuchln I L R 23 Mad 131 

* Hursoolth 2 All It C U 479 

* 4 Mal u C It \pp XXXIX (s c) Weir 9j^ 

• Sib Deb 3 Agra 85 

i Batty Nandi Appa, Rom 11 Ct Aug 9 18C9 
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trj the accused m the nett cisc \lTicrc there ncrc two trnl^ m which the 
contending pnrties were the nccu<ed in cnch case the Sessions Judge wns not 
competent to adjourn the first triM nl its conclusion, nnd, without taking a 
lerdict of the jurj in thnt ense to proceed with the sime jury to trj the second 
case, and at the conclusion of that ml to sum op simulnneousty in both cases * 


273 (1) In Irt-th licforc the High Court, uhen it appears 

Entry on unsus to tlic High Coiift, at nil) timc bcforc tlic com- 
Uinabie charges. monccment of thc tml of tlic person clnrgcd, 

that am clnrgc or anj portion thereof is clcarlj unsustainable, 
the Tiulgc ma\ make on the charge an entrj to that effect * 

(2) Such entrj shall ha\c the effect of staying proceedings 
Effect©! entry upon the charge or portion of the charge, as the 

* case may be 

The High Court emnot ns a Court of Revision interfere with nn entry 
made under S 273 — S 439 But it is not nn ncquittnl or a bar to further 
proceedings — S 403 Exfiln 

In a Seasons tml the Public Prosecutor ma>, with the consent of the 
Court at m) tunc withdraw from the prosceolion of nny person nnd if n 
charge hns been fnmed he shall be ncquiited — (S 494) A ense rcgnrdiflg nn 
ogence whch is compoundnbic mny be compounded with the leave of thc Ses 
sions Judge holding thc irnl fS 34, (5)) 


C — Choostnff a Jury 

274 (I) In trials bcforc the High Court Ibc jury sliall 

Number of jury COIlSlst of ninc pcrsOUS 

( 3 ) In trials by jury bcforc thc Couit of Session tbo jury 
sh II (Liisist o( such uneven number, not being loss than five or 
mmo tlian nine, as thc Local Govinment, by order apphciblc to 
any particular district or to any particular class of offences m that 
district, may direct 

Provided tint where an accused person is charged with an 
offence punishable with death, thc jury shall consist of not less 
than seven persons and, if possible, of nine persons 

As a rule all trials before a High Court are by jury, it is only when a High 
Court acts in exercise of thc discretion gnen by S 267 that a trial would be held 
othcixMsc Ss 312 318 provide for the prepimtion of a list of jurors for such 
Court and for summoning jurors 

There hvs been a change of the law here The old law allowed the number 
of the jury, fixed by the Local Government to vary from three to nine The 
section has been amended by Act No \II of 1923 S 13, nnd thc minimum 
number is now five while m capital cases the minimum shall be seven, and 
if practicable the jury shall consist of nine persons For the most part under the 
oU law Local Governments had fixed fixe as the number of jurors 

The jurors for the trhl must be of the number directed by Government 
under S 274 A trial held by a greater number was declared to be illegal as 
the Court was not properly constituted and the error was not curable by S 537’ 

» llossein Bukshe Emp I L R 6CaI 06 (s c)6CaI L R,52i 

* See Sukee Raur I ll R 2t Cal 97 

* Emp V George Booth ! L R 26 Ail ■'ii 
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S 276 proviso thirdly formerly referred to the presidency towns only Th 1 
has been amended by Act No XVIII of 1923 S 77, and the provision for sel« 
tion of jurors from the special jury list applies to all tnals before H gh Courts 
sitting at their usual head quarters in cases punishable with death or in vih n 
a Judge of the High Court so directs 

275 (J) In 1 trial bj jury before the High Court or Court 

. of Session of 1 person ^ ho Ins been found uDcff 

European°an/*indian the provisions of this Code to be an European 
Bntish subject! and Indiin Hntisli subject, a majority of the 
** jury slnll, if such person before the first juror 

IS called and accepted so requires, consist, m the case of an Euro- 
pean British subject, of persons who are Europeans or Americans 
and in tlic case of an Indian British subject, of Indians 

(3) In any sucli trial by jury of a person who has b«n 
found under the provisions of tins Code to be an European (other 
than an European Britisli subject) or an American, a majorit} 
of the jurj shall if piacticablc and if such European or American 
1 cfoiG the first juror is called and accepted so icquircs, consist o 
persons who arc Europeans or Americans 

Th s section vws substituted for the old sect on by the Criminal Laiv Amc’' 
ment Act \II of 1923 S 14 j n h 

For n chim to be deilt with is in European Br tish subject Ind m l>n 
subject Europenn or American see Chnpter XLIVA 

The appl cntion of the provis ons of this section to a person not ‘‘”*' 1 , ^ 
Its benefits does not invalidite the tritf if such person does not obj ct k j 
t on of t dim to be dealt with as 1 member of one of the particular ci ^ 
mentioned forms a ground of appeal aga nst the sentence (S $ SA Iv) 
cirtain cases tie clam shall be deemed to have been waived {S 5280) 

276 The jurors shall be chosen h} lot from tbe jicrwn*! 

suininomd to act as such in sucli manner a 
b,Yo'°” “ High Court imj time to time hj "If 

direct 

Provided that — 

firfl, pending the issue under this section of rules for an^ 
ExiiUng practice Court, the practice now 
maintained ^^^Jj CoUrt 111 TCSJ'CCt 

the choosing of jurors shall be followed, 
scrondltj, in case of 1 1 I 1 ficicncy of persons summoned 

persons not turn nuiiihcr of jurors rcquiFcd nia » 
monedwhenelgiMe „,tl, ^Jj^. of tllC CoUrt, 

chosen from rucIi other persons ns maj be prc'cn 
thtnlhj, in a trial before any High Court in the town 

trials before special IS the lisual JllaCC of Sitting 
I"”*- such Tligli Court , 
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(a) if tlic accu'^cd pcr‘?oii is cliirgcd ^\lth InMng commit- 
ted ail olTonce punislmblc death, or 
(h) if in an\ <ither ci'^c a Judge of the High Couit so 
directs, 

the jurors shall he chosen from the Rjiccial jur} list herein- 
after prescribed , and 

fourthly, in ain dislnct for uliich the Local Goiernmcnt 
has declared tint the trial of certain offences may 
be b} special jnrj, tlic jurors sliall, in an) case in 
which the Judge so directs, be clioscn liom the 
special ]ur^ list prescribed m section 325 

The irrm High Court Uicd in this section is ns defined m S 4 (J), ns tins 
section together with S 307 is etcepted bi S 266 from the more limited meaning 
generally applied to it throughout this Chnptcr It may therefore menn the 
highest Court of Crirtiirtal Appeal or Kctision in a local area and not necessarily 
a Chartered High Court or a Chief Court 

The reason for this probably is tint the matter provided for is not judicial 
and part of a trial, and so might b denIt with by a High Court not within this 
dcRniiion 

Subject to the right of objection, the same jury mny try as mnny accused 
persons successively ns a Court tony think fit— <S *72) 


277 (1) Ab each juror is chosen, bis name shall bo called 

aloud, and, upon his appearance, the accused 
bliall be asked if lie objects to be tried by such 
juror 

(2) Objection maj then be liken to sucli juror by the accused 
ob„=t,o„t=,„,ors. ''J Md tl.e grounds of ob- 

jLCtion sinll be stated 

Provided that, in the High Court, objections without grounds 
Objections without sf.itcd shill hc .illowctl to thc number of eight 
ground# stated q,j Pcbilf of tlic Crowii and eight on belialf of 

the person or all the jiqrsons cbaiged 


278. Any objection taken to a juror on any of the following 
Ground# of objec. giounds, if made out to thc satisfaction of the 
Court, sliall be allowed — 

( 0 ) some presumed or actual partiality in the juror ; 

(h) some personal ground, such as alienage, deficiency m 
the qualification required by any law or rule having 
the force of law for the tunc being m force, or be- 
ing under the age of twentj-one or above the age 
of sixty years, 

(c) Ins having by habit or religious vows relinquished all 

care of worldly affairs; 

(d) his holding any office in or under the Court ; 
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(c) lijs executing anj duties of Police or lioing 00101 *^^ 6 ^ 
\\ith police dttUc'i , , 

(/) lus in\ing been comictcd of any offence nbicb, lu 

opinion of the Court, renders him unfit to sene on 
the jur) , i. 1 n 

(g) hts inibintj to nndcistnnd the fangmge m ’tvbicfi 

eiidouce is gnen or uiion such endcnce is iw 
pi etui the hngmgc in which it ib interpreted , 

(h) any other cncunistance whicK m the opinion 01 

Court, renders him improper as a juror 

279 (J) Picrj ohjection taken to *i jiuor blnll be deetd 
Dtfcision of objec bj the Court, and such decision slnll be rccoi 

od and be final , « 

(2) It the obiection is allowed, the place of sucb 
supply o! pucp of I'O supplitd 1)J inj otlicr juror ■>““>‘'‘"6 ® „ 
;uftw «g-4cnse wftam tii(.nce to a summons ind chosen m “ , 
Oi)joct.or.aiiov..d p.ouddl b> scctiou 27G, or If there 
other juror present then l)\ an\ other perbou present m the v ^ 
wJjDso name is on the list ol jurors, or wliom the Court com i- 
a proper person to sene on the jury 

Proiided tint no objection to such juror or other peno 
taken under section 278 and allowed 

280 (J) When the jurora ha\c been chosen, they 

ro..m.n .1 ,u,r O"' »' ‘'•O"’ 

man deb 

( 2 ) TIic foreman shall preside m the debates of 
icr the icfdict of tlic jurj, and ask any information from ibe 
tint is rcfjuircd hj tfjc jury or am of the jurors 

(5) If a majority of Uu jury do not, withm such 
Judge thinks reasonahle, agree iii tlic appointment of a tore 
he shah ()c appointed by the Court . 

281 Wilt n the foreman has Jjccn appointed, the 
Swearing of jutors he swoHi iiiultr tlic Indian Oaths Act. 

282 (J) If, m the course of a trial by jury, at 

Prpcrfpy. «b.„ <*«• ret'lf" "t 

jufor ct4ie* to attend, ani sufficicnl Cause, IS prciuueii inw 

ing, throughout the tnal, or jf any il 

lumscif, and it is not practicable to enforce his 0 

it appear^ (hat any juror js unable to understand the 
which (lie cMiIcnce i*- gi'cn, or, when such ciidence is 
the language m wliicli it is interpreted, .a new juror sunn 
or the uira shall Iki discharged and a new Jiny chosen 

(2) Xn Cecil of such cases the trial bhall commence a 
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Failure to attend without Mtlllcient f»u«c nndirs a luror ihble to a fine not 
exceeding one hundred Kupcex — S 332 

Ucable to undertacd the languages &c 
This Ins been mterpixtixi In inilude tin ckc of n juror who was denf and 
partly blind When this beeatni known to the Sessions Judge, he stopped the 
tnal and recommenced a fresh trnl with another jurj * 

m one case onlj has it b cn considered whether Ss 2S2 and 283 exhaust 
the circumstances in which a jurj can be discharged and the trial be commenced 
anew The Calcutta High Court held (/» r IkcKLAxn and CUMtNO J. J ), that 
a Sessions Judge has inherent power before the scrdict, to discharge the jury 
for misconduct or other similar and suflicient ground, but the powir is not to be 
used unless the Judge his vatisfMd himstif, bj such inquiry as in the circums 
tances he can adopt, that nasoaabh grounds exist for exercising it* To argue 
otherwise would imoKc ‘ the proposition that whalcaer the stage of the trial 
ma) be, how<\cr gross the mi>^ronducl of the jun, and howescr patent to cacry- 
bodj concerned it mi) appear there is no remed), but that the Inal must con- 
tmue to run its course to its ronelusion. when it is submitted, it will be open 
to the presiding Judge to submit the case to the High Court under section 307 
So farcical a procedun would onl) bring the administration of justice into dis- 
repute ’ The point had arisen m another case,* but was not decided as the 
Miocato-Gcneral had entered a itolle prosequt 

283 Tlie Judge ina3 alM? di‘?clmrpc tlie jurj '\\hciic>cr 
Disebarje of jury tlic pri^oncf bccofiics incdpablc of fcmain- 

in ease ol sickness of ,njr at tllO bar 
prisoner o 

A trial ma) be adjourned if from the absence of a witness or any other 
reasonable cause thi Sessions Judge considers il necessary or adsisablc to do «o, 
stating in an order in writing his reasons for doing so, but the Sessions Judge 
cannot on account of the absence of a sMtness discharge the jury and direct a 
fresh trial to be held Such an order was set aside, and the Sessions Judge 
was directed to proceed with the trial from the stage at which he had discharged 
the jury * 

D — Ghoosiiuj Assessors 

284 When tlic trial is to be belt! with the aid of assessors, 

Assessors how Practicable, four shall 

chojsen”*” bc cboscn from the persons summoned to act 

as fitich 


The law does not, as m the case of jurors, provide for objections being made 
to an assessor The choice of jurors is by lot, but of assessors it is entirely with 
the Sessions Judge wlio, in the exercise oF this power, should pay every con- 
sideration to any reasonable objection raised 

The same assessors may aid in the trials of as many persons successively as 
the Court thinks fit — S 372 

For special provisions m regard to assessors where European British subj’ccts 
are under trial see S 284A 

Where one of tuo assessors, summoned to assist in a trial, was absent on 
the day the trial opened, and the Judge ordered another person not on the official 
list of assessors to act as assessor, the tnal was illegal * 

* Q Emp V \Trasami I L B 19 Mad 375 

* Kahim Sheikh e Emp, I L R 50 Cal. 872 

» Emp V 011 Muhammad 7 Cal W N.acxxi 

* PuttaswomV Anandappa Rom II Ct , Nov 29 1902 

» Emp V ^Ian Singb, I L R, 35 AU. 570, Balak Singh e K Emp. 3 Pat. 
E J.Mt* 
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284;A (i) In a trial mth the aid of a'^sessors of i person 

. t » 1 f ho has been found under the provisions of tills 

European”and Indian Code to be an European or Indian British sub- 
others^ ject, if the European or Indian British ‘subject 

accused, or, xvherc there are se\eral European 
British subjects accused or se\eral Indian British subjects accu'^cd, 
all of them jointlj , before the first assessor is chosen so require, all 
the assessors shall, in the case of European British subjects, be 
persons mIio arc Europeans or Americans or, m the case of Indian 


British subjects, be Indians 

(2) In a trial uith the aid of assessois of a person who lia' 
been found under the provisions of this Code to be an Europcin 
(other than an European British subject) oi an American, all lie 
assessors shall, if practicable and if such European or Amenc'm w 
fore the fust assessor is chosen so requires, be persons who are Euro 
pcans or Americans 

This section is new, and was introduced by S i 6 of the if.* 

Amendment Act, \II of 1923, “an Act to provide for the removal of een 
existing discriminations between European British subjects and Indians m , 
mmal trials nnd proceedings ” Under the Code prior to amendment S ■ts® ' ^ 
down that where the accused was an European British subject he 
trial with assessors, before the first assessor was appointed, claim to be fr*” „ 
a mixed jury, not less than half of the members of which should be Eufopf® 
or Americans, or, instead of claiming a mixed jury, could require thit not 
than half the assessors should be Europeans or Americans, if there * 1 ? ijx 
Europeans jointly accused they could jointly require that not less than bin 
assessors should be Europeans or Americans 

The new law places European Dntish and Indian subjects on the y 

mg S 2 &jA must be read with Chapter J^LIVA which enables a chijn i 
made by in accused person to be dealt with as an Puropenn Hritish 
in Indnn British subject, as the case may be When the claim is 
under that Chapter th«n the accused can rcccne the benefit of S 
to SI), an Piiropcin British subject can chim (or if there ^^c more ‘•’-'n 
nccuscd, nil of them can jointly claim) that ill the assessors shnil be 
British subjects, while an Indian British subject can m-ike a like chim * ^ 
Hrly Puropeans (who ^rc not Bnttsh subjects) nnd Amtncins can daitn 
like privilege 

1 or simihr provisions in regard to trnl by jury sec S 273 and for 
where persons of dilTcrcnl mtionality arc jointly accused see S 285' " 

claim is made under S aS^A, b) a European, American or Indian rc<per‘’' 
persons jointly accused who arc not Europeans, American or Indians nsp«“ 
can claim a separate trial 


285 (I) If, in the course of a trial with tlic aul of a' ^ 

Procedure when at Bn> timc bcforc tlic findtngi 

** ns«;cs.sor is, from an> sufilcicnt caii<c, j. 

\ C(1 from attending tlirougliout tlic tn^h 

absents himshlf, and it is not practicalilc to enforce his attcndancj' 
the trial shall proceed with the aid of the other 
assessors. 
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(2) If all the a‘?sc‘?'iors arc prcNcntcd from attending, or 
ab'^ent tlicm'^ehc's, the proceeding shall be stajed, and a new trial 
shall be held Mith the aid of fresh as<?c< 5 ‘;ors 

The Inal must commence ’arth the Court prop^rlj consliluled by the choosing 
of assessors competent and sufTicient in number to aid in the tml So where 
m the course of the tml it beenmo known that one of the two nsscsors was si 
deaf as to be incapable of understanding the proceedings, the proceedings were 
ouashed and a new trial was ordered, on the gjt’und that the trial had been ncid 
practical!) with onl) one assessor* Similarly, when after two assessors had 
been chosen and before further proceedings the attendance of one was excused 
as he was ill a re trial was ordered as it was hold the trial had been with only 
one assessor for it had not been eommeneed before tho attendance of the other 
assessor had been dispensed with* 

An assessor failing without lawful etcuse, to attend nftcr an adjournment 
of the Court after being ordered to attend is liable by order of the Court of 
Session to a fine not exceeding one hundred rupees or in default of recovciy 
of the fine imposed to be imprisoned by llic oriltr of the same Court in the 
Cnal Jail for the term of fifteen days, unless such fine is paid before the end 
of that term — S 33a 

The law contemplates the continuous attendance of one assessor at least 
Where this had not bien ob«er\cd n fresh Inal was ordered* 

If an assessor is absent during any part of the trial, he ceases to be an 
assessor and cannot afterwards act as «uch* When one assessor was absent 
dunng the trial and afterasards resumed his place and delnercd his opinion 
on the tnitre eMdence Rsssoh and BiiAiaiWAM Ayvamcfb 33 held that this was 
an irregularit) which was not shown to ha\e m fact occasioned a failure of justice 
and was therefore cured by S 537 Dsmes J held tonlra, that the conviction was 
bad as it had been obtained at a trial held with two assessors one of whom 
was not present during part of the trial and therefore it was not held by a 
competent Court * The minimum number of assessors is now three (S 254) 


DD — Joint Irtah 

285A In an\ cise in whicli nn European or American is ac- 
Triai of European or jomtl) With n pcrson not being an 

Indian British subvert European or American, or an Indian British 
^n^wmif^^^TuVed accused jointl} rvith a person not 

with others^ bciHg an Indian, and sucli European, Indian 

British feubject or American is committed for 
trial before a Court of Session, Jie and such other person may be 
tried together, but if he requires to be tried in accordance with 
the provisions of section 276 or section 281A and is so tried, and 
the other person accused requires to be tried separately, such other 
person shall be tried separatch m accordance with tlie provisions 
of this Chapter 


* Mad H Ct Pro July 2J 1869 Q Emp i Babu Lai I L R 31 All lof 

Q Pmp v Bistiano I L R 15 Dom 514 IC Emp 1 Jayram I L R 25 Bom 

* Q Emp t Muliamma Mfahmul Khan 1 I R 13 \ll 337 

* K Emp V XIcs eruddi 1 Shikdar ( Cil V\ \ 715 

*K Emp t Tinimil Rtdh II K 24 M d S’y 
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This section wis inserted Act No MI of S i? *' ^ 

Ss 275 -ind 384A If under these sections n claim has hetn mad y ^ ^ 
ot one nationniity to be tried by a “"f tlotioiuHl 

his own mtiomlity, a person jointly accused, wbo is of a amet , 

ms) cfaim a separate trial For claims to be aeaft O.Cn ^sh^bS) . 
Indian British subject, or as an European (other than a B"'' “s„J jl 
American see Chapter XLI\A The asotds • found nn^e' 
this Code which occur in Ss aJS and 2f4A refer to a claim P ’ jt,( 
admitted under thit Chapter It no claim lias been admiUea Ss lb ^ . 

do not comc into operation The old law as to a claim to 
was connmed m S 45 which has been repealed 

E Trial to c/ose of cases jor Prosecution and Defence 
288 (J) When the jurors or issessors hate been cho'® 

Openins ease for tlio proscciitor shall open his enpc Jl,” 

prosecution fiom< tlic Indian Peml Code oi otiicr . . 

description of the offence charged, and stating shortly h} 
dence he expects, to pto\e the guilt of tlic accused 
Esomination of (3) The prosccutor shall then c'>aB>'™ 

Witnesses, ^MtllOSSCS 

\arious orders ha\e been issued by the High Courts in a frwl 

ution of in order sheet or a record of the procedings oI i Court o ^ M W 
II th( iccused is charged with ha\ing been previously con'ic ifi* 

the subsdniue oflcocc charg I th'it pirt of the 
patiouy conviction shatJ not be read out m Court tis direct Q h’l 
the accused his bee/i convicted of the subsequent offence rtcordpf" 

delivered their verdet, or the opinions ot the assessors hive oeen 
(S 3/0) . oresct*^^ 

AH witnesses shall be evammed on oith or affirmation m the lottn p 


by the High Court— Indnn Oiths Act (\ of 187$) S $ 


. langu^f 


The evidence of cich witness shill be taken down in writing m t 
of the Court by the Sessions Judge or m his presence and 
his personal direction and superintendence md shall be signed b) ’ pl,e 
the cvidencL of such witness is Riven m Cnj^Jish the Sessions Judge 
it down in thtt lirtRmRe with bis own hind inti unless the iccuse j fi- 
vvjih rnf,Jish or the Iinguige of the Court is English an rrti'rJ 

tion of such evidcnci tn the /inguige of the Court shill form part ol ,f,A 

When tlie eviilencc is given in 1 Iinguige wheh is not the f n 
Court or rngJisli f/n Sessions Judge miy tike it down m that long j 

enuse It to be til cn down in {hit Iioru ge mcl i tnnslition 1 

Or the Imguigo of ihc Court shiH form pirt of the record , m 

In ciscs in which the cvnlirtce is not tiken down iii writing by 
Judge fx slialJ is the cximmilion of cub witness proceeds mike 
dum of the substincc of whil such witness deposes and such 

shill be written ind s gned b) the Sts»<ns Judge with bn own n 

shill form part of the record afjO'r 

If the Sessions Judge is prevented from miking i memonnoptn 
required he shall record the reison of his imbilit) to mike it — S 35° *!( 

Under S 357, the local Government mij direct that the 
nesses given before i Sessions Judge imy be tikin down by him *" 

Evidence shiH not ordinml} ^ tiken down m the form of h* 

insvver, but in the form of n narrative But a Sessions Judge ^ 

(Jiscrelion take down or cause to be nken down, my particular q 
answer— S 3S9 
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As the CMdcncc of nch witness sd tnl.cn dowrt is completed, it shall be 
rend o\cr to him m the pre«ence of the necused, if In attendance, or of liis 
pleader, if he nppears b> plcnder, nnd if neccssir), be corrected If the 

witness dchits the rirnrincss of any pntt of the CMdencc, when the saWe Is 
fcid oicr t> him the Scsm ms Judge mn) instead of correcting the evidence, 
make n mcmonndiim <f the « hjertion nnd lo it b> the witness, and shall odd 
«uch remarks as he thinks nccessnr> 

If the cvidonrc is taken down in n Inngungc diffircnt from that in which 
It has been given and the wuness does mt understand the language in which 
It IS taken down the t'ldmce so ml en dnvn sh ill b interpreted to him in the 
language in which it was i.ivcn or m n language which he understands — S 360 
S 361 provides for the interpretation of evidence given in a language not 
understood b) the aciuscd or his pleader 

Tile Wiints<e< must be examined ofall> if pri«ont The pleadtr for the 
defence cannot consent to liave ihe ividcnci before the Magistrate read without 
any formal examination in<hicf l>c followed by n cross-examination A 
ftew trial huW(v<r was not ordeitd ns the prisoner had not been prejudiced 
through the eturse h iv ng hren erroneously suggested by hts legal adviser* It 
Is the diitv <jf the Vssi ms Judgi lo examine al! the witnesses sent up by the 
fommitting Magistrate unless he has good and suflicicnt reason, on the re 
presentation if the Public Pro«ecui r or some other person charged with the 
prosceul on to believe thit any witness has come min the Court house with the 
determination to givt false evidence* If the prstsoner is undefended the Se« 
sions Judge is bound to kml at the deposition of any witness appearing on the 
calendar as a witness f< r the Crown and not called on behalf of the Crown or 
tendered for cross-exartiin mon m order to ascertain whether he should not 
himself take action under S 5^0 of this Code by calling the witness himself* 

It IS the duty of the Prosecutor to bring before the Court all persons who 
nre alleged or are known to have knowledge of the facts constituting the offence 
charged* If all persons, vv^^ho are proved lo be connected with the transaction, 
arc not called by the Prosecutor, without sufficient cause shown, the Court may 
properly draw an inference adverse lo Ihe prosecution The only thing that can 
relieve the prosecution for calling such witnesses is a reasonable belief that if 
called they will not speak the truth* A Public Prosecutor should not refuse 
to call and put into the witness box for cross examination any truthful witness, 
merily because the evidence of such witness might, in some respects, be favour 
able to the defence If a Public Prosecutor is of opinion that a witness is a 

false witness or is likely to give false evidence if put into the witness box, he 

is not bound to call that witness or to tender him for cross-examination ■ 

The Public Prosecutor cannot demand as of nght that any person shall be 
called as a witness who has not been exomrned by the committing Magistrate 
cither before commitment or, under S 219 after it But the Court may call 

and ex 7 tn((K such a Kitness tl tt considers it to be necessity m the ends of 

justice ’ 

All the persons who are allied or are known to have knowledge of the 
facts ought to be brought before the Court and examined ft is not a good 
reason for not calling witnesses or tendering them for cross-examination, 
that the police offictr who had charge of the case before the Magistrate did not 
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Wish them to be eJtamined, and the Magistrate had nevertheless proceeded to 
examine them ‘ or 

The jurors or assessors may put any question to the witnesses througti ' 
by leave of, the Judge, which the Judge himself might put, and which he coi 
siders proper —E\ idence Act, t of 1872, S 166 

287 The examination of the accuse 
of ac- duly rccordcd by or before the committini 
to'be Magistrate sliall be tendered by the prosecute: 

and Had as evidence 

The ovimination of an -vi^cused person may be either m the course of thi 
inquiry before the committing Magistrate for the purpose of enabling him I' 
explain any circumstances appearinj; m evidence against him (S 542). staff 
ment or confession voluntarily made by him to -» Magistrate before the com 
inquiry and m the course of an investigation by the Police- 

From the use of the words ** by or before the committing Magistrate 5 
mL r not apply to a stnterncnt or confession recorded under S 164 by anoiWi 
Magistrate But such statement or confession would, nevertheless be recena^* 
in cadence if put in as it should be 

committing Magistrate* mean the Magistrate who Md ‘JJ 
of which the commitment was made So where t^ 
i P-isscd in order of discharge and a supec^ 

Mrtf ^ •* 37 ) ordered a commitment it "rfs held that S 2 

vvTS not inoperative * 

document U produced before any Court purporting W bf J 

^ made by any prisoner or accused person, ^ 

S ® ''“u purporting to be signed by any Magistrite, the Cou * 

shall presume that the document is genuine that any statements as to the circuff* 

I taken, purporting to be made by the 

‘[“‘V ‘'"o statement or confession was duly taken— 

Acr 1 ot iSyj b 80 , 

S 24 of the Evidence Act I of 1872, lays down that a confession cws« 
promise proceeding from a person in aulhonij 
f . ’’ ‘he question arose whether a statement duh ^ 

ZZrnJ\ i «nim.tt.ng \-,g, strata which amounted to a confession wj 
fZZ f ^ 24 of the Evidence Act There was 

h r difTiculty m reconciling the two provisions 

of a ^tUcmcnt nmountmg to a confession to whuh S 24 of the E'ld^n^ A" 
npphed The point was not decided ns the Court found that the 
entitM to succeed upon another and independent point, the Court assumtd t^i; 
for the purposes of the case, S -87 governed ^ statement On the w 
It seem that the imperative provisions of S 587 most f”' , 

® Confessions made outside the co 

of the inquiiy or trial The Court wouM be entitled to attach very -a 
portance to the statement if it were shown that it was mad& as a resojt oM 
inducement, threat or promise but ’it would be a statement, and therefore c 
dcnce It might also bo argued that the Evidence Act is a general 
and must gne way to the special provision contained in the Code ft '* 
able that the provisions of S 288 are now made subject to th^ Evidenrc 

The statement, so fir as it relates to a previous conviction must o^t b^ » 
in * (See S 310) 
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If the accused before the committing Mjgistnte sa)s that he does not wish 
to imke a statement, but afterw'irds sends in i statement and asks to haae it 
put on the record, it is admissible under S 2S7 • 

Duly recorded 

The rules hid down for recording such an CKamimiion are set out in S 364 
in regard to an sxamimiiun m the course of an inquir), and in Ss 164, 364 in 
regard to a statement »r cxinhssion madt to a ^I igislratc in the course of an 
in\estigalion bj the Police, and before the commencement of an inquirj Ihe 
formalities so required should be most s irefull> obstrsed b> Magistrates The 
statimcnt of a person under trial i> often the most import mt esidence against 
him, and if it has not been duK recorded it is ordmaril) not admissible in 
e\idtnce under S jS? S 533 detlircs how the Court should proceed if a con- 
fi-ssion or oth r «laicmcnt of an artused person so tendered under S 2S7, is 
found nut to ha'c been duh rcct>rd«-d 

If an) Court, before which 1 tonfission or other statement of an accused 
person record d under S 164 »r S 3(4 is tendered in CMdencc, finds that the 
proMsions of such sections hast not betn full) cumplud with by the Magistrate 
recording the stiUmcnt it shall tike evnl nte that such person dul) made the 
statement recorded and m twiihstunding in)thing cont lined in the Indian Cvu 
dence \ct, S yi such stittmini shall be admitted if the error has not injured 
the aaused as to his defence on the merits — $ 533 

But though a remtd) is thus protided agiinst a failure of justice arising from 
th carelessness of a Magistrate m not tumpl}ing strictly with Ss 164 and 304 
It occasional!) happens that it leads the Court which has this evidence before it, 
iilhcr on the trial, or on appe il or on revision to regard it in an unfavourable 
light to Ihi prosecution, and in spite of evidence taken under S 533 to correct 
an error, it is sometimes inclined to refuse to attach the weight to such evidence 
^vhich, if the statement or confession had b cn dul> recorded, ’ it would have 
been entitled to receive — (See notes to Ss 164 and 3^14) The necessity moreover 
for thus correcting the inexcusable carelessness of a Magistrate by taking evi 
dence und r S 533 causes detiy in the trial and waste of valuable time as well 
as expense m i blaming such evidence Too much stress connot, therefore, be 
attached to the careful observance of their duties by Magistrates m recording such 
statements or confessions 

Shall be teadeied by the prosecutor 

It IS not optional v\ith the prosecution to tender as evidence the examination 
of the accused person before the committing Magistrate If it is not put in, the 
Sessions Judge is bound to cdl for ii and to require it to be put in * 

The High Courts have given the following directions in regard to it 
It should be put in and read as a part of the case for the prosecution before 
the accused person is called upon to enter on his defence It should be detached 
Ittim tVie record eii the prc'iimmary inquiry and attached to that oS the trial, and 
marked as an exhibit a note to the effect that this has been done being entered 
on the record 

Th examination of an accused tendered in evidence should, if it is recorded 
m a vernacular, be accompanied by a translation into English 

Value ol the examination ot an accused as evidence 

(1) /Is against himself, 

The statement may amount to a confession of guilt, or may only be an 
exptamtion of the circumstinces appearing in evidence against the accused, in 
which case it would nmount to 1 statement of the defence 


‘ Chidambaram Pillai v Emp I L R, 32 Mad 3 {15) 
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430 


CODE OF CRIMINAL PROCEDDEE. 


Cflrt xxni 

Seo 2S7 


Wish them to be examined, and the Magistrate had nevertheless proc 
evamitie them * .w.ctli cr 

The jurors of assessors may put any question to the witnesses t » 
by leave of, the Judge, which the Judge himself might put, and w ic 
siders proper — Evidence Act, I of 1872, S 166 

287 The examination of the accnseJ 
Esimmition o! ac- duly recorded by or before the commi ing 
cused before Masistraie JtaRistratc shall he tendered by the prosecuio 
to be evidence ° , , 

ana read as evidence 

The examination of an accused person may be cither m the jo 

inquiry before the committing Magistrate for the purpose m ^ ‘ 
exphin any circumstances appearing m e\idence against him com 

ment or confession voluntarily made by hun to a Magistrate be police^ 
mencement of the inquiry and in the course of an investigation by 

From the use of the words * by or before the committing 
287 would not apply to a statement or confession recorded under » i t yfceivoilt 
Magistrate But such slntemeni or confession would, nevertheless, 
m evidence i( pul in as it should be . the 

The words committing Magistrate ’ mean the Magistrate w 
jfiquirj on the proceedings of which the commitment was made » ^ 

Magistrate who held the inquiry passed an order of ,i,-t *‘'1 

Court under S 436 (now 437) ordend a commitment it was heW 
was not inoperative* ^ {o bf * 

Whenever any document is produced before 'iny Court purport ,(i 

statement or confession msde by any prisoner or accused gouf* 

accordance with hw, and purporting to be signed by any c, revilin' 

shnll presume thnt the document is genuine, tint any statements ai j, *j.riT 
I flees un<ler which if was taken, purporting to be made by 
It, are true and that such statement or confession was duly taK 
Act, 1 of 1S72, S 80 f«.siQn cau»f» 

S 24 of the Evidence Act I of 1872, h>s down lb'll 1 con .j,eritj 1 
by an inducement threat Or promise proceeding from a person iw 

irrelevant In a Rimbay CISC'* ihc qucsiion nrose whether a state . ^ ns' 

corded b) the committing Magistr'il** which amounted to "i 
governed by S 287 of this Code or by S 24 of the Evidence Act 1 ’ fi<e 

Court pointed out some difllculty m reconciling the tvvo 

of 1 statement nmounting to a confc«.sion to which S 24 of the ^ ^gj os' 
applied TIig point was not decided as the Court found that ifti' 

entitled to succeed upon another anti Independent point, the jbe 

for the purposes of th'' case, S 287 go\emcd the statement pre‘^^ 

It would seem that the imperative provisions of S 
and that S 24 must refer to confessions made jttlc *'’* 

of the Inquiry or trnl The Court would be entitled to 'ittacn of 

portance to the statement if it were shown thit it was mide as 
inducement, threat or promise, but it would be a statement, ^ proxi 

denec It might also be argued thit the Tvidence Act is ® « not 

and must give way to the special provision contained in the Af* 

able that the provisions of S 28S art? now made subject to the L pui 

The statement, so f r as it relates to a previous conviction m 


(See S 310) 
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examination op accused before magistrate. 43l 

Sec. SS 7 

If the accused before the committing Migistnle says that he does not wish 
to make a «tKemcnt, but 'tfierwards sends in a statement and asks to lia\c it 
put on the record, it is admissible under S 267 ’ 

Duly recorded 

The rules laid down for rtia>rding such an tvaminalion are set out in S 364 
in regard to an t\ammaii<n m th« ourst of an inquirj, and m Ss 164 364 m 
regard to a statement tr confession made to 1 'I igisirate in the course of an 
investigation bj the Point and before the comm ncimtnt of an inquirj Ihc 
formalities so required sluuld be most c irefulK tbsirvcd b\ Magistrates The 
statement of a person under mil is otttn tht most imporiint evidence against 
him, and if it has nut bien duiv recorded ii is ordin iril) not admissible in 
evidence under S .S7 S 533 decl ires how the Court should proceed if a con- 
fession or olh r stiiimmi of >n Kiiised ptrson >0 tmdtred under S 2S7 is 
found not to have bun dul) recorded 

If anj Court b<f<re which a lonhssion or thtr statement of an atcused 
person record d undtr b i(^ ir S 3<>4 is ttndtred in ividenic find* that the 
provisions of such soctn ns h i\« n >1 btsn full) coniplud with b) the Magistrate 
recording the »tattm<nt it shill tile evid net that suih {crsun duly made the 
statement recorded and n twiihsianding mylhing itmiaintd in the Indian Cvi 
dence Act, S <ji such statim nt shiH ^ admitted if the error has not injured 
the aciuscd as to his defence on the merits — S 533 

But th( ugh a remedj is thus pr<ividcd against a f itlurc of justice arising from 
th carelessness of a Magistrm in not complying strictly with Ss 1O4 and VM 
It occasional!) happens that it bads the Court which has this evidence before it, 
either on the trial, or on appeal or on revision to regard it in an unfavourable 
light to the prosecution and, in «piie of evidence taken under S 533 to correct 
an error, it is sometimes inclined t«» refuse to jtiach the weight to such evidence 
which, if the statement or confession had bitn duly recorded ’ it would have 

been entitled to receive — (See notes to Ss 164 and 364) The necessity moreover 

for thus correcting the inexcusable carelessness of a hfagistratc b) taking evi 
dence under S 533 causes dob) in the trial and waste of valuable time as well 
as expense in obtaining such evidence Too much stress cannot, therefore, be 
atbehed to the careful observance of their duties b) MagistraUs in recording such 
statements or confessions 

Shall be tendered by the prosecutor 

It IS not optional with the prosecution to tender as evidence the examination 
of the accused person biforc the committing Magistrate If it is not put in, the 
Sessions Judge is bound to call for it and to require it to be pul in * 

The High Courts have given the following directions in regard to it 

It should be put in and read as a part of the case for the prosecution before 
the accused person is called upon to enter on hiS defence It should be detached 
from the record of the preliminary inquiry, and attached to that of the trial, and 
marked as an exhibit, a note to the effect that this has been done being entered 
on the record 

Th examination of an accused tendered m evidence should, if it is recorded 
in a vernacular, be accompanied by a translalran into English 

Value 0! the examination of an accused as evidence 

(i) As against himsel/. 

The statement may amount to a confession of guilt, or may only be an 
explanation of the circumstances appearing in evidence against the accused, in 
which case it would amount to a statement of the defence 
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The statement mnde by an accused person must be taken m its enliret) 
a case in which the only cMdcfice against the pnsonir 'vas his statement t ’ 
he accompanied the dacoits for a short distance, but turned back almost immc 
dntely, and had nothing to do with the dacoits and d/d not t'en know 
an offence was m contemplation it was held that this amounted to no eviaf 
against him and he was acquitted* 

The examination of an accus d person by a Magistrate during J! 

ordinanlj made under S 364, and it is declared by Sec 342 to be for the 
of enabling him to explain any circumstances appearing in the CMdence 

him But It Constantly happens that an accused is sent in by the police u 0 

the investig ition being held by them for the purpose of making a 
recorded under S 164 which he afterwards retracts or denies, stating 
been improper!) obtained by him There are sexcral reported cases on this ^ ^ 
which ha\e been referred to m the note to S 164 But a responsibility is ^ 

in the Sessions Judge in deiling with such evidence The ^ ,da n«> 

confession has been retracted will not make it inadmissibk in ^''“'^”*■.^.531}. 
the accused But before a Court can act upon such a confession, it mus 
fled as to its truth It is unsafe to rely and act upon a retracted confession 
upon a consideration 0/ the whole of the evidence m the case the Court is 
position to come to the unhesitating conclusion that the confession is 
IS therefore generally considered to be unsife to found n conviction ^ 
traded confession which is not corroborated by credible independent cvi 

It cannot be laid down as an ibs iluic rule of law that a 
and subsequently retracted by a prisimr cannot be accepted as W 

guilt without independent corroborative evidence The ""6'’' nhicb 

such a confession must it is dear depend upon the circumstances uno 
the confession was originally giv«n md the circumstances under i 

retracted including the reasons given by the prisoner for his -ppoittd 

obvious that a confession in itself reasonable and probable t**'^*^ , ' ^ jLalci' 
more than once and retracted only at a late stage in the procceding'i b’*' i 
weight attached to it than a confession made once only and or I'’ 

short interval There arc other circumstances which may go to 
increase the weight that should be aitiched to a cxJnfession ,5' rppelitio" 
under which the ctn(c^sions were ongioaJJy made and the fact of 

a fiw days later arc circumstances which should be brought to Z* such 
the jurv The question which should be pul to the jury with reg'yd to 
fossions IS not whether thej arc corroborated by independent evidence, 
tlior hiving regard to the circumstances under which they were / cirrv"” 
circumstances under which they were retracted, having regard to all 
stances connected with the confessions whether it is more ^jlrate i” 

< rigiml confessions, or the statements made before committing 


consistent with or modifying them, were true* fcordi^ 

The mere subsequent retraction of a confession which Ins been ^^ar 
and certified by a Magistrate under S 1(14 ts not enough to make * ,jff 
have been unlawfully obtained To require as a criterion of admiAsi ' ^|j not 
rnatuc proof that a duly recorded confession was free and 
be consistent with Ss 2t and 22 of the Evidence Act* A Court hii 

hesitate to say m a particular case that it was proved that a con 
been improperly obtained and jet it might be m a position to .ectrd e<’ 
appeared to it to have been the ca«c Stiff though a confession may ^ 
well founded conjecture, there must be something before the Court m* 
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ccnjectuns can rest * \\ hen a perron has been m pohcc custody and has 

made a confession, it is important that, before recording it under S 164, 
that IS, before judicial procppdinRs have commcncid and while the police mvesti 
gation IS being held, the ^I^gl«tr»te should ascertain how long the accused has 
been in such custod\ If there is no record of that fact, it is the duty of the Ses- 
sions Judge before holding the confessitn to be relexant, under S 24 of the 
Exidencc \ct, to «cnd Tor the Magistrate to satiaf) himself on subject * 

A confession made b> an accused p*rson is irrelexant in a criminal proceed 
mg if the making of it appears to the Court to hi\e been caused by any induce 
ment, threat or promise haxing reference to the charge against the accused per 
son, proceeding from a person in authority and sufiicient in the opinion of the 
Court to gi\e the accused person grounds which would apjjcar to him reason 
able, for supposing that b> making it he would gam anv idxantagt or a\oid an) 
cmI of a temporal nature in reference to the proceed ngs ag iinst him — Sec E\i 
dcnce Act (i of 1S72) S 24 If such a conhssion is made after the impression 
caused hx anx such inducement threat or promt e has m the opinion of the 
C)u t been fullx rem xed it i< ohxani — S 

Til* mere fact ihat a prisoner pleads not guilt) and denus that he has made 
the onlession to the Magistrate which is on the record if the inquir) stating 
that It was made under police l« rture is not enough to put the Sessions Judge 
on inquin TTic Judge has then to decidi wh ther if has been improperly ob- 
tained and tf on weighing til the circumstances the prisoners denial and the 
probabilities it app^irs to him that there are grounds for behexing that the 
confession has been improperlv obtained no matter how true it may be, he must 
exclid" It' 

^\herc misconduct on the part of the Police in the inxcstigation is proxed, 
■t IS not safe to reix on a cunftssmn xxhich ha» been retracted unless it is crorro- 
berated*, and if there are suspicious circumstances before him, and an allegation 
made that the confession was evtorted b) the Police it is the dut) of tho Ses 
sions Judge to examine all the polici'-ofTiccrs who came in contact with the pn 
loner for the purpose of ascertaining bow the) dealt xxilh him and what led 
to the making of the confession * 

Exery case of this kind must be decided upon its own circumstances and not 
upon the amount of cred bil t) xxhich xxas attached in other cases to confessions 
made If a Judge bchoxes th it t confession made by n pri-oner and subs qucntl) 
Withdrawn contains a true account of that prisoners connection with the crime 
he IS bound to act so far as that prisoner 1$ concerned on that confession 
\\here a confession is not supported by the exidence of xxitnesses, the Judge must 
examine it xcry carefully to see whether it gixes those details which indicate Ihit 
It IS a natural narratixe of xxhat look place in the presence of the man making 
it, and IS not at xanance with cxidencc m the case xxhich Is behexed, and is not 
a mere parrot like repetition of a story put into the man's mouth • 

A conxiction on a confession subseguentiv retracted is not howexer bad in 
law, if the Court is satisfied that it was xoluntanly made and is true r gut it 
IS unsafe to rel> and act upon a confession which has been retracted, unless, 
after consideration of the xxhole exidence in the case, the Court is in a position 
til come to the unhesitating conclusion that the confession is true * MTiere there 
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arc two contradictory statements, the difficulty is to ascertain which of tht 
statements is the truth and the responsibility of reljmg on either statement « 
very great * In one case * the Bombay High Court, on the appeal of 
ment against an order of acquittal convicted two persons who had 
confessions which had been recorded under S 164 as the eiidence showed lha 
these confessions were \oluntarily made and were corroborated b) other evidence 
The corroborated evidence should not be that of a witness whose evidence ta in 
tif le the committing Magistrate, has under S 288 been treated as evidence 1 
the Sessions trial, because his subsequent statement at that trial has nut bee 
accepted as reliable * nor can the confession of one prisoner be properly u 
to corroborate the confession of another,^ though it may be taken into con> er 
ilion under S 30 of the Evidence Act, if they are being tried jointly wf 
same offence , 

When the trial is held by jury it is most important that the Sessions Jo 
should most carefully lay before the jury all the facts bearing on it 
them to consider the evidence of a confession made to a Magistrate, but a 
wards retracted — (See note to S 297, post) bor furtber cases on this poo 
note to S 164 


(i) dj agamst others also under trial 
When more persons than one arc being tried pmily for the same 
and • confession made by one of such persons affecting himself and some ^ 
of «ucl persons is proved the Court may take into consideration such ^ jj, 
IS against such other persons as well as against the person who ma*'” 
concession . 

Explnnaliort — ‘ Offence as used in this section includes the abetmen 
or attempt to commit the offence —Ev idence Act (I of 1872) ^ 3 ® 

The persons must all be under trial jointly for the some offence 
at T to S 30 of the Fvidence Act supra) in order to pi rmit the Court t 
in*o consideration a confession made by one of them affecting himsell « 
as some other of such persons Such a confession is in itself not ,11 

dence in law to convict another* It is infected with the infirmil) fii 

ho evidence of an accomplice and moreover it is not made on oath 
It be tested or explained by cross-examination* A confessi in must be 
to implicate the person making u before it can be taken into consideration ag 
another person * 

When a woman confessed that she had put poison in food 
which caused the death of the person who ate it adding that a man under 
with her had given it to her, and exculpating herself by stating that 
received it as a means to restore her husbands affection and this wa* acrci 
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bj the Court, her statement was not received under S 30 Cvidcncc Act, as against 
the man, as it did not amount to a confession of her own guilt • 

If It be mlcndod to fake into consideration against other persons a confession 
made bj one tried joinfl) with th<m for the same olTence, it should not be 
recorded in their absence and behind their backs, «o that while thc> are deprived 
of the right of crosc-C'camining the person making such confession they should 
not even know what he has said to implicate them So when the Sessions Judge 
examined in turn each of the prisoners under trial m the absence of the others, 
and convicted them each mainlv on what had been said b) the others, such state 
menis were held to be inadmissible* 

If a person tried jointlv with others for the same offence has confessed and 
pleads guilt) at the trial, his eonfe*.sion cannot be admitted ns against others, 
unless the trial proceeds against him, and this is not pcrmissibk merely for that 
purpose ^ Sec note to S 271 

288 Tlie ctiflcncc of a witness (Uilj recorded jn the presence 
Eridenc- given at hccmod wndcr Cltivptcr Will ma> , in 

preiimmiry inquiry tlic discretion of tlic presiding Judge, if such 
admissible. Mitncss is produccd and examined, be treated 

as evidence in tlic ca'^c for all purposes subject to tlic proMsions of 
the Indian Eiidcncc Act, 1872 

This section enables the pr> siding Judge at a trnl before a Sessions Court 
or High Court, after a witness has been ex imined to treat as evidence on the 
Inal the evidence given bj that witness before the committing Magistrate in 
the presence of the accused 

It may be used for the defence as well as for the prosecution, and not merel) 
for purposes of contradiction * If the commitment has been made by order of 
the District Magistrate under S 436 or S 437 of a person charged by a subordi* 
rate Magistrate, S 288 does not become inoperative* In the same case it was 
held that the words ‘ committing Magistrate ’ meant the Magistrate who held 
the inquiry It has now bven made clear by the substitution for these words 
of the words “ under Chiptcr Will ’ by Act Will of 1923, S 78, that evidence 
taken under 219 is also contemplated, if recorded m the presence of the accus'-d 
S 2S8 1$ intended to provide for the contingency that may arise when a 
witness |, produced at the trial who holds back information and evidence, and 
tells □ different story from that told in the inquiry before the Magistrate * 

A statement brought in under S 2S8 should not be read out to the witness 
before the defence his had an opportunity to cross examine him* 

S 288 leaves it to the discretion of the Judge to ire it the evidence of a wiU 
ness duly taken before the committing. MiQstralc as if it had been given before 
him, but the weight to be given to this evidence is to be determined by the jury 
or assessors who witli him constitute the Court holding the trial* A judge is 
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not competent arbitrarily to base his judgment solely on evidence goen before 
the committing Magistrate, and to prefer that CMdence to evidence 
him The consequence of such a course uould be to dispense with the ta ng 
of evidence in the Sessions Court for if the Court could properly come to a ver r 
against the prisoner upon the evidence given before the Magistrate b) \vitn«»es 
who before that Court denied that evidence and shovvid themselves to be 
of belief a fortiori the Court could found its judgment upon the evidence g 
before the Magistrate m those cases where the witnesses afterwards J ^ 

evidence bj the testimony which they give at the trial There must be su 
tial materials rightly before the Court and reasonably sufficient to guide its ju g 
m^nt either from the evidence of such witnesses or of other witnesses . 

Court on which it can safely hold that the original statement was wo V 
belief * some substantial fact conclusively proved as can enable the Judge ^ 
with confidince that the evidence given before the Magistrate is true as ®P1". . 
to what was said before himself * It is not competent to a Court to convic s 
on evidence given before a Magistrate which und r S 28S has been trea 
evidence on the trial * It is settled law that, unless there is something to 
the truth of the first statement made by a witness it should not 
preference to a statement made at the trial that is to saj there should be 
thing to corroborate the statement on some material point* Where a 
at the Sessions trial den ed the truth of her evidence given to 
Magistrate stating that it had been obtained under compulsion 
no one substantive fact established to enable the Judge to say with conhoe 
such evidence was true as opposed to what was said before himself it 
cd as unreliable* The corroboration of evidence admitted under 
be by the confession of the accused before the Magistrate which he ”*** . 
and denied at the trial because before that confession can be safely ffh ^ 


it must Itself be corroborated by some evidence* 

If at the trial the presiding Judge finds the statements of 
own Court differ materially from those previously made by the raffle ^ 

It IS his duty to examine them as to the discrepancies and if b® bis 

to do so the High Court on appeal will order a new trial on the 

there has been a misuse of the Sessions Judges di«cretion whch may hi pp,cJ 

a failure of just cc ^ The Judge is bound to put to the \vitncs«bs he |),cf 

to contrad ct by the r former statements the whole or such .Vicrn 

depositions as ho intends to rely upon m his decision «o as to afiora 

opportunity of explaining their meaning or of denjing tint thc> hid 

such statement * Before a Judge can under S 28S treat as evidence t 
lion of a witness taken befire the committing Magistrate on ''bni ‘ 
or in part to form his judgment he is bound to let his intention or the po 
that he may do so, be known to the accused and the prosecution m order 
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them nn opporluntt) for le<ting <uch statement by cross cx^mlmtlon or othcnMse 
dealing with such statement ns part of the ense which mi) be taken into 
consideration ‘ 

The fact thnt n witness nt the Sessions trnl tells n stor) different from 
that told b) him before the Migistritc does not render him a hostile witness so 
as to entitle the prosecutor to cross-eximine btm The proper inference to be 
drawn from such contradiction is, not that the witness is hostile to this side or 
to that, but that he ought not to ^ belieicd unless supported by some satisfactory 
etidence * 


Dul) recorded in the prcreiice of the accuied under Chapter Will 

Thus, a statement of a witness rtcordid under S if>-| of this Code would 
be inadmissible But alihough it mat not be treated as tndepedent ciidcnce at 
the trial, it ma) be used, under S 145 of the Liidencc Act, to contradict the 
witness ^ 

\\hene\cr an% document is produced before any Court purporting to be a 
record or memorandum of the evidence or of an) part of the evidincc gucn by 
a witness in a judicial proceeding or before an) officer authorised by law to fake 
such evidence and purporting to be signed b> an) Judge or Magistritc or by any 
officer as aforesaid, the Court ihall presume that the document is genuine, and 
that such evidence was duly t il en — Fvidcncc Act fl of iRya) S 80 Whenever 
It IS directed b) this \ct that the Court shall presume a fact, it shall regard such 
fact as proved unless and until it is disproved — Ibid S 4 ^ 

The alternative for the High Court in such a case is to order a new trial on 
the ground that there has been a misuse of the Sessions Judge s discretion, which 
may have caused a failure of justice, but a new trial will not be ordered except 
in a special case * 

An accused is entitled to have an opportunity to cross examine a witness 
before his evidence can be used against him So, when the Magistrate on the 
inquiry had refused to allow a cross-examination it was held that the evidence 
has not been dul) recorded so as to make it admissible under S 288 at the 
Sessions trial To deny the accused the right to cross-examine would be to 
deprive him of any benefit of being present when that evidence was being 
taken ‘ 

If the Sessions Court acts m accordance with S 288 it should incorporate 
svith the record of its own proceedings the particular evidence taken by the com 
milling Magistrate Any vernacular deposition so admitted in evidence shall b< 
translated into English and a copy of such translation fairly written, shall be 
incorporated with the record, and each translation so made shall be written on 
a separate sheet of paper (Calcutta H Ct Rules) 


Evidence not taken m presence of accused when admissible 


If It IS proved that an accused person has absconded and that there is no 
immediate prospect of arresting him the Court competent to try such person or 
to commit him for trial for the offence complained of may, in his absence, 
examine the witnesses (if my) produced on behalf of the prosecution and record 
their depositions Any such deposition may, on the arrest of such person, be 
given in evidence against him on the inquiry into, or trial for, the offence with 
wiiicn he is charged, i{ the deponent is dead or incapable of giving evidence, or 
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his attendance cannot be secured without an amount of delay, expense or incon 
venience which, in the circumstances of the case, would be unreasonable S 51? (0 
S 512(2) embles the High Court to direct n Magistrate of the first chss W 
hold an inquiry and examine witnesses concerning an offence punishable lutl' 
death or transportation for life committed by some person or persons unknoiin 
and it further provides that depositions so taken may be given in evidence against 
any person subsequently accused of the offence if the deponent is dead or menp 
able of giving evidence or bejond the limits of British India 

Similarly the Bengal Criminal Law Amendment Act, 1925 S g 
that when the statement of any person has been recorded by a Magistrate ( f 
section docs not require it to have been recorded in the presence of the accjs 1 
it may be admitted in any trial before Commissioners under the Act, if such pers°'' 
IS dead or cannot be found or is incapable of giving evidence, and the to 
missioncrs are of opinion that such death disappearance or incapacity has c 
caused in the interests of the accused (There was a similar proiision m 
Criminal Law Amendment Act, 1908, S 13 since repealed) So al«o 
dence taken under a commission issued under Chapter XL of the 
the absence of the accused person *' may subject to all just exceptions, e 
in evidence in the case by either party and shall form part of 
and if It satisfies the conditions prescribed by Section 33 of the j,f 

dence Act 1872 may also be received m evidence at any * jfjxjsi 

the case before another Court (S 507) S 509 expressly makes me “ 
tion of a Civil Surgeon or other medical witness taken on commission 
Chapter \L admissible in evidence although the deponent maj not . jjil, 
as a witness Similarly under S 189 copies of depositions made ®‘’ 
produced before a Political Agent or a judicial officer in territory jn 

India or in the territory of any Native Prince or Chief in India, m 
offence may have been committed are receivable as evidence at the 
inquiry or trial, provided that the Court might have issued ^ ^”^*”1*001001 
the taking of the evidence, and also that the directions of the Local o 
ment to such an effect have been obtained 

Statement made by the accused as a witness under condltieaal 
pardon (S 337) 

The question has been raised whether, if such witness has at 
withdrawn evidence so given before the Magistrate, it is admissible ^ ^ 
those under trial In two cases * the Calcutta High Court dcclinro to^ 
this point, because the prisoner was undefended and it vvas found m 
if such deposition were admissible, it was not reliable to prove the 
trial In another case,* Stbaight, J, stated ‘ Tor my own part, I 
that I entertain the gravest doubts as to whether S 288, was ever 1 
to be applied to the case of an approver, who has made a deposition be 
"Magistrate, ‘but in fnc "Sessions Court vvifhAraws it i« toio, apuf' 
tion that It was not a voluntary but an enforced statement Even if S 3 
any applicability, the Judge would have exercised a sounder discretion ^,^1* 
discarded the statement altogether It was not the case of a " 
evidence before him inconsistent with or contrary to a former statem 
to the committing Magistrate, on the contrary, he admitted 
but declared that it vvas brought about by the coercion of the \3r100* 

rate, the proper course would have been to call his attention to tne 
passages of his deposition seriatim before using it to contradict him jf,( 

The Allahabad High Court has since held * that there is nofni S ^ 
previous rulings of the Court which would make the statement of in^ loaditii^ 
made before the Magistrate, which was retracted at the Sessions tna , _ — , 


* Joyudec Pramardek yCal L R C6 \anhav Trap 13 Cal L R .3 

* Ninaal Dos. T L. R 22 All , 443 

* Q Lmp V Soneju I L R , 2i Alt, 175 



cuf sxnj. CLOSE OP rRosEcunoN. 439 

iifO 2S9 

sible under S 2SS In another caw,* the Calcutta High Court held that such 
e\idence ^as inadmissible under S 2*^, because, aTter ritrncting his former 
statement, the npproxer witness h-id not been offered to the prisoner under trial 
for cross-examination But no opinion was expressed whither, but for this 
defect, the evidence was admissible 

289 ( 1 ) When the examination of the 

Procedure after nitiies^es foF tlic i)ro«;ccution and the examm- 
exantination of wit- atioii (if anj) of thc acciiscd ffrc concluded, the 

nesses for prosecuuon. gJit)) bc ffskcd wllCthcr lie means to 

adduce ovulenco 

(5) If lie siajs that he docs not, the pio‘5ecutor maj sum up 
1)1^ case, and if the Court considers that tlicic h no cudence tint 
tlie accused committed the offence, >t ina} them, in a case tried 
uitli tlic aid of ascescora, record a finding, oi, in a case tried bj 
a jur\, direct the jurj to return a \crdict, of not guiltj 

(3) If the accused, or anj one of scitral accined, sajs that 
he means to adduce cMdcncc, and tlic Comt con'-idcrs that there 
is no eiulcnce that the accused committed the offence, the Court 
ma} tlien, in a case tiicd nitli the aid ol asstssois, record a find- 
ing, or in a ca^^c tried hj a jur), direct the }ur\ to return a %er{hct, 
of not guilts 

( 4 ) If tlic accused, or an> one of scicral accused, snjs tint 
lie means to adduce eiidcncc, and the Couit considcis tint tlieio 
IS evidence that lie committed the offence, oi if, on his sajing tint 
he docs not mean to adduce evidence, the piosccutor sums up 
his case and the Couit considers tint tlicrc is evidence that the 
accused committed the offence, the Couit shall call on t)ie accused 
to enter on his defence 

The 'iciiisid ind nut bis pleader should lie oked whether h wishes 
to adduce evidence* 

Till, section tti irk« th^ cIom of the nsi for the pre >.ct ulion The not t< 
S 286 explains hovv the exammuiion of witfU-Sses in i sessions trnl sh uld be 
conducted ^nd recorded 

After the cxTinmation of the witnesses for the defence, the Sessions Judge 
recalled one of the witnesses for the prosecution and ex-imined him The proceed 
mgs were quashed and n fresh trial was ordered, bcciuse the prisoner had hnd no 
opportunity of miking a defenie or calling evidence with reference to the fresh 
-valence admitted liter the prisoner hid concluded his defence,^ but where 
evidence so received was evidence of whiih the prisoner had full notice, it w-is 
held that the irregubnty was not one which hid or could have, occasioned a 
failure of justice, and, therefore the High Court would not interfere < 

The Court may at any stage of a tnal without warning the accused pul 
such questions to him as k consider* necessary /on the purpose of enabling him 
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to explain any circumstances appearing in the evidence against him, and sM 
for that purpose question him generally m the case after the witnesses tot 
prcsecufion hue been examined and before he is called upon of 

his defence The accused may refuse to answer such questions bu 

Court and the jury (if iny) mny draw such inference from such refusal as 
ibifj] s just— <S J42) The ex-imioation of an accused is especially 
when he is not defended at the tnal, so as to obtain any explanation 
may be inclined to gue negarding circumstaniSes appearing m the ef'W 
agunst him 

The examination (1/ any) of the accused 

The qvicstion whether the provision in S 342 requiring the Court . 

the n>.i.u Pd generally before he is called on for his defence 
regard to Sessions trials and the effect of the words ‘ (if any) 
ha\e been discussed A singfe Judge of the Allahabad High 
the opinion that S 342 was imperatue in 1 Sessions trial but the 
doned its Molation and upheld the conviction In Bombay a ‘^'1 

expressed doubts but following an earlier case* and in view of special 
stances ordered a rttrial The Calcutta High Court held* that it is ^ 
gatory to examine the accused in Sessions trial, S 289 makes the exa 

j at somt 

The matter was considered and the nuthonty on the point d|SCU$sM 
length in a case which came before the Patna High Court* ifif 

originally heard by Muhick anti Sultan Ahmed, JJ Mullick J held 1^0 ^ 
mandatory provisions of the latter part of S 342 did not apply to Mssion» 

He followed the ruling of the Calcutta High Court in I'hudiram Bose > ^ 

(9 C L J js) but relied to a considerable extent on the words ‘‘ ® ,1,3. the 

(tf any) occurring in S 2S9 (i) He considered that where it i* clear i 
Court has not ascertained what the defence of the accused *** Mrtailt 

question him is fatal to the trial But he argued that where the 
m possession of his defence failure to prepare a proper record is an j 

curable under wtian $27 Sultan Ahmad J took the opposite view n' ^ 
m the Trst place on a Madras case* The point however does not c «: 
been argued in that ease and if was assumed without consideration tha 
applies to Sessons trials The Case was referred to Jw'il't Prasad J " 
the same view as Sultan Ahmad J He explained awaj the words “ the « 
ation (if any) occurring ,n S sSg (1) by saying that they refer to ’’"y. ‘ jiij' 
examination of the accused which the Court might have made up to yf!) 
under the frst portion of S 342 ami that the stage here contemplated 
earlier in point of time than the stage when the accused is called upon ' , ,f,f 
on his defence As a matter of fact all that intervenes is the summing up 
case by the Prosecutor Jwala Prasad J also relied on the fact that 
" the examination (if any) ” occur m S 253 which relates to trial? of , 
eases m which there has never been any question that the exam natio v 
accused IS obligototy This argument appears to overlook the fact 
dc ils Solely with discharge and that it is open to the Magistrate to a . ^ 
the accused without making any examination The words ‘*('f /d 

^ *53 are approprnte and arc not parallel to the same word? ^orfi 

Where the accused is not discharged S *54 comes into operation ^ ^ 

“(if any) do not occur m that scrtion The learned Judge also ,nlfJ 

occurrence of the words ‘ the exam nation ' (if any) ’ m S *0 

that the examination of the accused was obligatory in trials under that 
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TIus IS open to doubt It his bwn heW thit the svords “ (if any) " in S 263 
(f) ha\e reference to summir) mils in summons-cases ind that m such cases 
the examination of the accused is not obligatory On this point see note to S 
2^ Prasid, J thought that the case of Khudirnm Boje v Emptror 

might be distinguished on the ground that in that case the accused had admitted 
his guilt and had been examined m dot'll! before the committing Magistrate 
These arrumstances do not hox\e\er seem to have influenced the judgment of 
the Court which decided the case The m'itter therefore remains doubtfuli but 
on the whole it appears thnt the weight of authorit} is in faiour of the proposi- 
tion that the obligatory portion of S 34a is applicable to trials in the Sessions 
Court 

If the Coart considers that there Is no evidence that the accused 
committed the ofience 

This does not mean whit the Sessions Judge miy consider to be no trust- 
wDrtb) or sitisfictory eiidcnre It is for the jury or assessors to determine the 
\alue of eiidcnce, ind it is not for ihe Sessions Judge to interfere with the 
performance of the duti imp>sed up< n elicm by hw * 

So after tihmg ill the d reel evidence in the cise the Sessions Judge is not 
competent to stop it b> iskmg the jury if they wish to hear more evidence, and 
by this means to obtain the opinion of the jury that they do not believe it No 
final opinion is to the filschood or sufficiency of the evidence for the prosecution 
ought to be irrived it by the Judge or jury until the whole of the evidence is 
before them ind has been considered * 

If, however the evidence if believed does not amount to proof the case 
should not be laid before the juo u verdict of guilty ednnot be sustained 
Hut the ease cannot be wuhdriwn from the Jury the Judge should direct 
them to return i verdict of not guilty* 

The prosecutor may sum up bis case 
!t IS not intended by this to exclude (he assistance of a * pleader " for this 
purpose when such assistance his been accepted by the Public Prosecutor or ether 
officer conducting the prosecution* (See S 493) With the permission of the 
Court any advocitc or vikccl miy address the Court in English when one of 
(he pleaders on the opposite side is acquiinted with that linguige, or whenever 
the senior of such pleaders or his client consents to it * 

To enter on bis defence 

There is nothing in the Hw which prohibits a written defence, if presented it 
should bo received* (See S 256 which expressly allows this in a warrant-case) 
Sessions Judges should put on rtxofd any stitement that the accused person may 
make on his being cillcd upon to enter upon his defence ind, if no statement 
•yt b?y *h/t •iK.vim.'i ‘ift Sinl 'ut fttAtA Vy Wit 

not voluntarily make any stitement ind declines to answer any question put 
by the Court, the fact should be noted, md when there is nothing else to show 
the nature of the defence 1 note of the iddress (if my) to the Court should be 
recorded The record is not complete unless it shows the nature of the defence 
set up • Tor further notes on this see S 342 

• Monna Lai 1 L R 10 Alt 414 Shadalla Howladar v Emp I L R 9 Cal, 
875 ' Q V Huroo Shaha 16 W R Cr 20 

• Q Emp V Ramalingam I L K 20 Mad 445 

• Jogeshar Chose 5 Cal W N 411 

• In re harayan ji Bom H C R 102 

• Cat H Ct Rules &c 57 

• Madad AU Khan 2 Agra 356 

’ Agra Sud Ct Cir 6 i86t 

• In re Copil Itijjam 15 \\ R Cr 16 

66 
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290. The accused or his ^ileader may then open lus ca^c, 
Defence Stating thc facts or law on ^^hlch he 

and making sucli comments as he t&inls 
necessary on thc cMdencc for the prosecution He may then 
evamme his iMtnesses (if any) anti altci their cross cxanuaihon 
and re-exaroination (if any) may sum up his case 

Every accuse^ person may of right be defended by a pleader-S 340 
Inere is nothing tn the {aw wMch prohibits n Written defence, if presents 
It should be rec^ued » A Sessions Judge should put on record any siaUff 1 
that the accused person may make on his beine called upon to enter opctu n 
aefei^e, and if no statement be made by the accused, the fact sboiJ'4 
by the Judge Under S 356, if the accused person, m the trial of a wamW 
case before a Sfagisfrite, puts m any written statement, the Magistrate i> wunt 
to file It with the record 

If the accused makes any statement m his defence, it should be rccori^ 
If he does not voluntarily make any statement and declines to 
question put by the Court the fact should be noted, and when there is 
eJsi CO show the nature of the defence, a note of thc address (if my) to the t ' 
should be recorded The record is not complete unless it sho'^s the ivat'Af 
the defence set up * 

If. after evidence for the defence has bci-n recorded the Sessons 
finds It necessary to tale evidence on any further point for the , 

IS bound to gne the prisoner an opportunity of cninc his dcfenei* 
fresh evidence op the point to which the case for the prosecuhon , 

Opened * but if the prisoner has had notice of the point on which tlu 
IS taken, any such irregularity, as an omission, is immaterial It '*» 
a grave irregular, ty to allow a witness to he examined on behalf of the 
tron after the prisoner has made his defence, (unless such wiint« '* *11, 

to contradict any new case set up by thc prisoner), and under ordut'^ty 
xtanecs this would bo sulTicient ground for a new tnal ♦ ^ 

One accused person may cross examine a person called for his 
another accused person in the same trial when the two defences are 
each other « , 

Although one of the iccuscd may noO be examined as a witness m 
because S 342 (4) declares that ‘ no oath shall be administered to an 
still if he has a right to demand to be tried separately from the 
and (bis IS aflowed. he can bo called ns a witness for the defence as ft' 

Ion^<T an accused m those proceedings S X42 (4) refers to a per<on over 
the Court is then exercising jurisdiction as an accused person' 

281 Tlic accused sliatl he alloucd to examine any 

RieM of .ccMtd pre'ioindy mimed by him, i! '"'cIi " 

“ to examination 1*? Ill altonflincc , l)Ut )jC 

proMtlcd in •spchons 2n and 231, li^/- 

of right to have anj ‘lunRRoncur 
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Sec 292. 

tliln tlic nanicfl in the list deli\orcd to the Magistrate 

I)} i\hom lie ^\as committed for trial 

It tlio dut) of the Sc«Mor) Judf^c to n<ccmm who the Witnesses are whom 
the accused wishes to examine Where this wis not done, and, after the prisoner 
had been convicted and sentenced b> a Sessions Judge sitting with assessors, 
the prisoner represented that he had desired to call witnesses wfhom the Magis- 
trate should have summoned hut had omitted to summon, the conviction and 
sentence were set aside and the Sessions Judge was directed to give the prisoner 
an opportunitj of calling thove wiinevscs who, if necessary, should be summoned 
The High Court remarked that, if the Sessions Judge had acted in accordance 
With law, the omi««i n would have bcin discovered and the trial adjourned* 

A Sessions Judge is bound to postpone a trial m which a witness summoned 
for the defence is absent especially if he be a material witness, and the case 
cannot be 'atisfactorilj decided in his >b«cn(e * But the Sessions Judge should 
first call upon the arcu«cd t > stale the grounds of his defence * 

Under S an the accused is required, after the charge has been read and 
Mplamed to him, at onco to gne m, oraJJy or m writing a list of the persons 
(d any) whom he wishes to be summoned to give evidence on the trial, and the 
'lagistrate in his discretion may allow him to give m any further list of witnes- 
ses at a subsequent time The arcu«d may also, at any time before his trial 
before a High Court, give to the Cl< rk of the Crown a further list of witnesses 
whom he wishes to have summoned 

S 211 dwlaris the right < f iIk accused to recall and re summon any witnesses 
examined, when a charge has been altered b) the Court after the commence- 
ment of the trial 

A Sessions Judge can at any stage of a Inal summon any person as a 
Witness, or examine any person m attendance, though not summoned as a 
witness, or recall and re-cxamine any person already examined, and the Court 
shall summon and examine or re-cjll and re-examinc any such person, if bis 
evidence appears to it essential to the just decision of the case-^S 540) So 
that the Sessions Judge can summon any person named for the defence though 
such person may not have been previously named, provided that he is satisfied 
that such evidence is csserttnl to the just decision of the case, but the prisoner 
under trial is not entitled l»x a right to require such witness to be summoned* 

It IS not the duty of the prosecutor to call a witness called as a Court witness 
on a previous trial whose evidence be docs not believe* 

Prosecutor s right of 292 Tlic pro'tccutor slmJI be entitled to 
reply— 

(a) it tlie accused or any of the accused adduces any oral 
e\i(]ence ; or 

(l>) with the permission of the Court, on a point of law ; or 
(c) with the pcimission of the Coint, when anj document 
uliich does not need to be pio\td is pioduced b) any accused person 
alter he enters on his defence 

Provided that, in the case leferred to in clause (c) the reply 


^r , 34 , Q V Hainarain 
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shall, unless the Court otherwise permits, be restricted to co® 
ment on the document so produced 

This section has again been amended In the Code of 1882 the right of 
reply accrued uhen onv of the accused had stated, fthen questioned un 
289, that he meant to adduce evidence The Code of 1898, as originally 
ga\e the right of reply when the accused or anj of them adduced any , 
There was also some doubt whether the production of documentary 
gave the right of reply to the prosecutor Thus it was held that, e\en " ^ 
accused, in the cross examination of a witness for the prosecution, had 
a document A%hich was no part of the case committed for ( 

Was entitled to reply > But m a later case it was pointed out that h ^,11^ 

be read with S 289 and gave a right of reply only when evidence 

after the close of the case for the prosecution * The section has now 
borated by Act No Will of 1923 S 79 There is now -Kth 

reply where oral evidence is adduced, and there is also a right 
the pn mission of the Court on a point of law, and when a document 
mg prt-of is produced by an accused after entering on his defence, m 
case the prosecutor is confined to comment on the document, unless 
allows him further latitude . 

Where the Counsel for the accused adduced as cMdencc ift# 

nesses taken by the committing Magistrate who had also been exanu 

trial before the High Court Geidt J held that this ix'is an °PP V.o c *>. 

for the enercise of his discretion under S 288, and that it wa« not wi 
so as to entitle the prosecutora to reply > 

293 (J) ’Whenever the Court thinks that the 

View by jury or assessors should View the place m wine 
assessors. offence charged is alleged to have been 

mitted, or any other place in which any other transaction 
to the trial is alleged to have occurred, the Courts jd 

order to that effect, and the jury or assessors shall bo confluc 
a body, under the care of an officer of the Court, to 
^\hlch shall be sho^\n to tliera by a person appointed by the 

(2) Such officer shall not, except u ilh the perniissioii ^ 
Court, suffer any otlier person to speak to, or hold 
nication with, any of the jury or assessors, and, unless tuc 
otherwise directs, they shall, ■nhen the mci' is finished. ^ 


mediately conducted back into Court ^ 

The Cilcutt-v High Court condemned the proceedings of a 
who pcrmiiied the assessors it» a Inal to visit the scene of the 'iilefi 
Without ndopting the prccnutions prmuled by S 293, tod ordered ‘■^*1 ^j},^ bt ^ 
Witnesses to attend With the assessors, ni the same time pressing upoj’ ks 
the necessity of orally cx^ml^lng the witnesses, if they deemed proper to 
the presence of the accused who would be present* occiTCi*^ 

If a Sessions Judge should desire to visit the scene of the 
of the ofience under the trial, he should give notice to the partie s, 

* Emp tr Bhaskar Batwant I L R 30 Bom <21 Hinp v I 

All . 212 

* Emp f Srecnath Mahapatra I L R, 43 Cal, 426 

* Q » ChnUcrdharce Sing 3 W K Ct,39 

* Ondb Behari Nor^a SingU, X Cal ,1 iZ R < <43 
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proceed thither with the nssc«<or<i, md not ificr thej hnvc delivered their opinions, 
and the cace has clo>.cd nnd nwiits dcti\er> of the judgment \Vhcre this course 
had been taken, it was dcchred to be ill •id\i«c<l ind to be altogether without 
authontv • 

As to T local inspection bj the Judge see S sjg B, which gives effect to the 
view just cited 

294 If a juror or a*^'*e‘'Sor is persotiaU} acqiisvinteA vitk 
•When juror or rc\chnt fict» it IS Ills ilutj to inform the 
assessors may be exa- Jiulrre tint such IS tllC Casc, MlieiGlipon IlG 
nn\ be sworn cxaiiimed, cross ckimmed and 
re-examincd in the saino manner as an^ other witness 


The term ‘ relevant fact used lierc is to be found throughout the Lvidence 
Act, Ss 3 el sfq whiih dtcHre whit ^re rclcvmt fncts 

In the sime wij the Judj,c c-vn bo e\ imincd ns i witness in a trial held 
before himself It wns rcnnrked ’ b) \orman J —No doubt it is cxtrcmily 
inconvenient thnt n Judge sitting without i jur> should trj n case in which he 
himself IS the comphimnt nnd principnl witness f should hive no doubt that if 
he has anv personal or pecunniy interest in the subject of the charge he is 
-disquitified from trjing it But if that is not the cisc if the Judge in miking 
the complaint has icted merel> «n dischirgc of his duty is i public officer, I 
think we must sav he is not incompetent to try the cise ’ In the sime case, 
after citing the English cises it wis siid I think it is pretty cleir thit i 
person his i right to ask to hive the evidence of the Sessions Judge, who is 
trying him taken on a point which he thinks mikes in his fivour ” 


J«T or t. If f'"* iicljoiirnccl, the jury or 

attend at adjourned as<jcssors sliall attend vt thc 'tdjoumcd sitting, 
and 'll c\cr) siibscqticnt sitting, until the con- 


clusion of the trial 

If from the absence of a w uncss or any other reisonable cause, it becomes 
necessary to adjourn any trial thc Court roiy if it think fit by order in writing 
stating the reasons therefor from time to time adjourn the simc on such terms 
as It thinks fit, for such time as it considers reasonable, and miy by a warrant 
remand the accused to custody — S 344 

A Sessions Judge is bound to postpone a case in which a witness summoned 
for the defence is absent especially if he be a material witness and the case 
cannot be sitisfactrnly decided in his absence* 

A Sessions Judge cannot for the absence of a witness discharge the jury 
and direct that a fresh trial be held ' 

Failure on the part of a juror or assessor to attend after an adjournment of the 
Sessions Court after being ordered to attend renders the juror or assessor liable to 
a fine nut exceeding one hundred rupees or m default of recovery of the fine by 
attachment and sale of his moveable properly to imprisonment by order of the Court 
m the Civil J ul for the term of fifteen days unless such fine is paid before the 
end of such term — S 332 If however the trial is held by the High Court, 
failure to attend without lawful excuse or departure without permission, renders 
a juror liable to fine as for a contempt and on default of payment, to imprison 
ment for a term not exceeding six months in the Cml Tail, until the fine is 
paid — S 318 


• Q e Mookta Singh 13 \V R Cr Oo (s c ) 4 B L R 15 

• Q V Ishan Dutt 6B L R App IxxxMii (s c) 15W R Cr 34 
Mytec 18 \V R Cr ao , Q u Juaivnutdio 43 \V R Cr , 38 Faivuddiv 
47 Cal 7-,8 

• I’utasvvomy Anaadappa, Boiu II Ct Nov 27 1^02 
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296 The High Court m-xy, from time to time, make rules 
IS to keeping the ]ui> together during a tria 

Lookmg up jury than OUC 

cH} , and subject to such iiilcs, the presiding Judge may or cr 
whether and in axliat manner the jurors shall be kept togetlicr 
under the cliaigc of an officer of the Court, or 'xxhether the) 
be alloavcd to ittuin to then respective liomes 


r — CoJichfSiOH o] Trial m Gases tried hy Jury 
297 In cases tried by jmy, when the case for the lefenci! 

. and the iirosecutoi ’s reply (if any) are concui 

Charge to jury the JUT)^ 

summing up the evidence for the prosecution and defence, 
laying down the law by which the jury arc to be guideu 

S 2CJ7 enacts that the Judge shaH only charge 
case for the defence and the prosecutors reply are concluded ^^..bseoucfli!^ 
rd arguments nd took \erdicls as regards certTin accused ana 
he^rd argumints and took \crdicts ns regards others, the procedure ^ ||,e 

The \crdict must be taken collectively upon charges triable by 1 “^ A 

jury may be sitting as assessors to try other charges triable t. jjlkcil 

jury may not be asked to reconsider its verdict, the questions that tnay 
are limited by S 303 ^ jj,arj;e 

The Court of Session m trials by jury, shall record the heads 01 ^ 

to the jury —S 3^7 proviso In Madras, it has been ordered that * 
invariably stated whether the accused or any of them was defended by P 
It IS not necessary that a statement of the Judge’s direction to tnc J 
be reduced to writing before deliver) but it should PouTt vti 

accuracy the substance of the charge so as to enable the Hign , ’pfpperty 
event of an appeal to see distinctly whether the case was fairly n jjij 
placed before the jury and it should be wnlten as soon os possi 
charge of the Jury has been actually delivered and when the facts 
are in the mind of the Judge * . _ beanfe 

There should appear on the record some statement that ,j5 of 

on the charge under trial has been explained to the jury * The 0* 

charge to the jury should sufTicicnlly show to the Appellate Court tha 
Judge has explained to the jury the law relating to the particular 01 ere ^ 
so as to enable the jury to apply it to the facts of the case \ 1”’ 

should be such as to enable the Appellate Court to decide whether tli jecn*^*” 

been properly laid before the jur) • Merely to read out to the 1 ^^, su*’*' 

of the Penal Code applicable to the case is nofl an explanation 0* 
cicnt for the guidance of the jury * ,„.,nn of 

WHien the Judge m explaining S 100 Penal Code, om ts mf 
apprehension of grievous hurt though the whole section is read -/^per 
Is a misdirection ^ So also there is a serious misdirection when the p ^ 

* Public Prosecutor r MkIuI Hameed I L R 3^ Vfad 383 . ,-7 

* Pamndra Mohan Danerjee I L R 36 Cal 281 (s c ) 13 Cal " ^ 

0 Cal L J 100 ^ , ^ _ 
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tion for the jury is the existence of i right of pniate defence^ for the Judge to 
refer to S 300, Exception 2, remi Code, and to nsk the Jury to consider whether 
such right was excc^ed ‘ 

In considering how fir *1 misdirection m a charge to a Jury vitiates the pro 
ccedmgs so as to demand a frc*>h Irnl S S37 should be borne in mind which de. 
dares that no finding or sentence of 1 Court of competent jurisdiction shall be 
reversed fay a Court of Appeal Revision of Reference on account of any mis 
direction in any charge to the Jury, miless such Miudirec/icm has in fact occasioned 
a failure of jujlire 

An omission to state corrcclty to the jury what was alleged to be the common 
object of an unlawful assemhlv does not vitiate the verdict, if such omission has 
not prejudiced the accused in iheir defence* Hut where the Sessions Judge 
omitted to point out that certain of the prisoners under trial were not originally 
accused and that they were not mintioned until eighteen days afterwards, there 
was a misdirection and the verdict m respect to these accused was set aside* 

The heads of the charge sliould not be subjected to minute criticism They 
should be looked at as a whole to consider any objection of misdirection * When 
the High Court on appeal is cilkd u(>on to «ay whether or not a Judge has done 
his duty in addnssmg a jury on the facts it must look at the summing up as a 
whole to sec whether the c I'C has been f iirly before them * On an objection tal en 
in app al tint in summing up to the jury the Sessions Judge had omitt d ta 
fifiii the evidence for the iltfence the High Court read that evidence, and found 
that the prisoner had not been prejudiced by the omission and that, if it had 
been noticed the Sessions Judge would have lud t*i point out to the jury that the 
witnesses were not m accord with < m another tint their statements were dis 
crepant ind that the evidence of the principal witness was wholly unreliable 
The High Court added morevver vve know that the prisoner was defended by 
Counsel, and though particular jwints may not have been alludtd to in the Judges 
ch irgc to the jury wo have little doubt that they w<re made md properly made, 
much of by the prisoner s Counsel It is not therefore to be assumed that these 
points were absent from the minds of the jury m considering th ir verdict It is 
impossible for a Judge in summing up to go into every particular of the evidence 
It is only necessary to direct (he itleniion of the jury to the important and salient 
po nts m the case * 

It IS not a misdirection to omit to point out to the jury specifically, the exact 
evidence against e ich of the accused when the Judge has discussed the whole of 
It and has told them to be satisfed as to tl e guilt of and to return an independent 
verdict against each of the accused * 

A pioper summing up is undtrstood to be a full and distinct statement of the 
evidence on both sides with such advice as to the legal bearing of that evidence 
and the weight which properly attaches to (he several parts of it as a sound jud t al 
discretion would suggest If every defect w re to bo regarded as ground for 
setting aside a verdict of guilty, it is clear that the door of escape would be open 
wide to criminals • 

The danger is however guarded against by S 537 of this Code which 
declares that subject to the provisions contained m the previous sections of the 
Code no finding sentence or order of a Court of competent jurisdiction shall be 
reversed or altered by a Court of confirmation appeal or revision on account 
of any misdirection in any charge to a jury unless such misdirection has in fact 
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290 The High Couit m-ij, from time to time, 


Looking up jury 


ns to keeping the juij together during a 
before such Court lasting foi more tlnn oac 
(lay and subject to such iiiles, the presiding Judge may or ^ 
ulietlicr and in -what manner the jurors shall be kept toge ic 
under the chaigc of an ofiicei of the Court, oi a\hethcr the) 
bo allowed to leturn to their respective homes 

F — Conchisioji of Trial m Gases tried hy Jury 
297 In cases tried b\ jmj, when the case for the lefence 

.. ^ and the prosecutor s reply (if any) are cone 

Charg. to jury the JUrJ^ 

summing up the evidence for the prosecution and defcncei 
laying down the law by winch the jury are to be guided 

S 2J7 enacts tint the Judge shaN only charge the ^ Judge 

case for the defence and the prosecutor s reply are concluded '* tj^qurnilv 
•■eard 'irguments ind took Aerdicls as regards certain ^ jftegubt 

heard arguments and tool \erdcts ns regards others the „n ^vhe^tl'® 

The verd ct must be t ktn collectively upon charges triable f assessors ^ 

jury may be siting as assessors to try other charges Kc 8sl*rf 

jury may not be asked to reconsider its verdict the questions that ; 
are limited by S 303 » . . . j, the chan!* 

The Court of Session in trials by jury, shall record the heads •heu^'^ ^ 

to tho jury— S 3G7 proviso In Madras it has been a pleader 

mvarnbly stated whether the accused or any of them was defended ay K 

It is not neccssnry tint a statement of the Judge’s direction to J t 

be reduced to writing before delivery but it should in 

occuncy the substance of the charge so as to enable the Ij'S” . proper'' 
event of nn appeal to see distinctly whether the case was lJp aftft 

placed before the jur) and it should be written as soon as css* 

charge i f the Jury has been actually delivered and when the fac 


are in the mind of the Judge * 1, » *i,n law bean' *’ 

There should appear on the record some statement ***“‘_i" heads 0^ 
on the charge under trial has been explained to the jury* 
charge to the jury should sufficiently show to the Appellate Court t _ chard*® 
Judge has explained to the jury the law relating to the particular 
so as to enable the jur) to apply it to the facts of the case „ ^■^ct1rf t** 

should be such as to enable the Appellate Court to decide whether 
been properly laid before the jury • Merely to read out to the 1 “*^. jiin* 

of the Penal Code applicable to the case is noil an explanation 0 

cicnt for the guidance of the jury • «,/.ntion 

VMicn the Judge in cxpla nmg S 100 Penal Code .i_j« th*'’ 

apprehens on of grievous hurt though the whole icction is read to qyf*' 

IS a mi«d rcclion * So also there is a serious misdirection whe n t I - 

» Pull c Prosecutor e Vlxlul llamcwl I I R jfMal ^ (»*' 
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•Op Kanm Shaikh 23 VV R Cr x* 
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tion for the jurj is the existence of a nght of private defence^ for the Judge to 
refer to S 300, Exception a, renxl Code, and to xsU the Jur> to consider whether 
such nght s\as exceeded * 

In considenng how far i mi«diiTction in a charge to t Jury Mtiates Inc pro 
ceedmgs «o as to derti'inj 7 fresh triil S £37 ^houJd be borne in mmd which de- 
clares that no finding or sentence of n Court of competent jurisdiction shall be 
rcMCsed a Court of Appenl, ReMsion or Reference on account of any mis 
direction in m) charge to the Jury, wnferx suc/t tn/sdirerJion hns in fad occasioned 
a failure of juiltce 

An omission to state correctly to the jury what was nllcged to be the common 
object of an unlawful assembly docs not sitiatc the verdict, if such omission has 
not prejud ced the accused in their defence* But where the Sessions Judge 
omitted to point out that certiin of the prisoners under tml were not originally 
accused, and that they were not mentioned until eighteen days afterwards, there 
Was a misdirection and the verdict in respect to these accused was set aside® 

The heads of the charge should not be subjected to minute criticism They 
should be looked at as a whole to consider any objection of misdirection * When 
the High Court on appeal is Cilkd upon 10 siy whether or not a Judge has done 
his duty in addrtssing a jury on the f icts it must look at the summing up as a 
whole to sec whether the case has been fairly before them * On an objection tal en 
rn appi'a! that in summing up to the jury the Sessions Judge had omitt-d to 
r )t I the tvidcncc for the defence the High Court reod that evidence, and found 
that the prisoner had not been prejudiced by the omission and that, if it had 
been noticed the Sessions Judge would have had to point out to the jury that the 
Witnesses were not in accord with on< another that their statements were dis 
crepant and that the evidence of the principal witness iia« wholly unrehable 
Tht High Court added moreover wc know that the prisoner was defended by 
Counsel, ind though particular jiomts may not have been alludvd tu m the Judge s 
charge to the jury we liavc little d »ubt that they were made ind properly made, 
much of by the prisoner s Counsel It is not thcrtforc to be assumed that these 
points were absent from the minds of the jury »n considering iheir verdict It is 
impossible for a Judge in summing up to go into every particular of the evidence 
It is only necessary to d rect the attention of the jury to the important and salient 
po nts in the case * 

It IS not a misdreition to omit to point out to the jury specifically, the exact 
evidence against each of the accused when the Judge has discussed the whole of 
It and has told them to be satisfied as to the guilt of and to return an independent 
verdict against each of the accused * 

A pioper summing up is undirstood to be a full and distinct statement of the 
evidence on both sides with such idvjce as to the legal bearing of that evidence 
ind the wiiglit which properly litaches to the several parts of it as a sound jud t al 
discretion would suggest If every defect were to be regarded as ground for 
setting aside 4 verdict of guiKy, it is clear (hat the door of escape would be open 
Wide to enmirtals * 

The danger is however guarded against by S 537 of this Code which 
declares that subject to the provisions contained in the previous sections of the 
Code no finding sentence or order of 3 Court of competent jurisdiction shall be 
reversed or altered by a Court of confirmation appeal or revision on account 
of any misdirection in any charge to a juiyr unless such misdirection has m fact 


‘ Muhammad Yunus e Emp I L R 50 Cal aiR 
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296 TIic High Court may, from time to time, male nilcs 
ns to keeping the ]iuy togetlier during a trial 
before such Coiiit listing foi more thm one 

day, and subject to such rules, the presiding Judge maj order 
Mhcther nnd m uhat mnnnei the jurors shall be Icjit togctiicr 
under the chiige of an officer of tlie Court, or i\hethci tbej "niii 
be aho-ued to icturn to then respective homes 

F — Conchiston of Trial m Cases tried htj Jur]) 

297 In cases tried b) jurj, when the case for the lefcnco 

the prosecutoi's reply (if im}) arc concti 
td the Couit sinll proceed to charge tbe 
suuimnig up the evidence for the prosecution and defence, an 
laying do«n the law bj which the jurj arc to be gmded^ 

S SJ7 enacts that the Judge shaH only charge 
c&sc f&r the defence and the prosecutor’s reply ore concluded Wh®" . 

ird arguments ind took verdicts ns regirds certain accused and 
hcird arguments md tool verdicts ns regards others, the procedure 
The verdict must be taken coUe<tivcIy upon charges triable by jury s'’"" ' „ A 
jurj may be sitting as asses«ors to try other charges triable by asked 

jury may not be -iskcd to reconsider its verdict, the question^ that may 
are limited by S joj ^ » 4i,. cfiarff 

The Court of Session in trials by jury, shall record the heads ol . |j 
to the jury— S 367, proviso In Madns, Jt has been ordered ' nUa^t 
invariably stated whether the accused or any of them was defended by n p 

It IS not necess^fy thvt a statement of the Judge’s direction to 1 . ^ l mil' 
be reduced to vvntmg before delivery, but it should ,n thf 

accuracy the subslmce of the charge, so as to enable the High Lou 
event of in appeal, to sec distinctly whether the case was fairly {jir 

placed before the jury, and it should be written as soon as possio 
charge of (he Jury has been actually delivered and when the facts 0 
arc in the mind of the Judge * u t w bturi’’!' 

There should appear on the record some statement *bat the la jj,, 
on the charge under trial has been eaplamcd to the juiy* ^ ,"fL 5e« f' 
charge to (he jury should sufRcicntlj show to the Appellate Court that « 

Judge has explained to the jury the law relating to the particular TJjft 

so av to enable the jury to apply it to the facts of the case under 
should be such as to enable the Appellate Court to decide whether Inc « jefticr’ 
been properly laid before the jury* Merely to j-rad Out to the 
of (he renal Code applicable to (he case is not! on explanation of tne 
cicnt for (he guidance of the Jury • , m of 

mien the Judge m explaining S 100 Tenal Code, omds ^ tl''^ 

apprehension of grievous hurt, though the whole section is read 
Is a misdirection * So afso there is a serious misdirection, wh en the p ^ 

• Public Prosecutor r Mxlul Ilaineed I I K 30 Mid 583 , „ , ,07 (« *^ 
» Paoindra Mohan Bancrjcc 1 L R 36 Cal, 281. (s c) JjCa* " ^ 
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tion for the jury is the existence of a nght of prj\-nte drffnre^ tV i 

refer to S 300, Exception 2, PemJ Code, ami to a«k {h** Jury to rr^'i f-r 
such nght s\as exceeded * 

In fonstdenng how fir a rmsdirrclion irt t chirgr In i Jury M'a*r« {‘c 
cccdings «o as to demand a Irc'-h trnl S 537 «houlil be Vm*" ifi p- -d 
dares that no finding or sentence of n Court cf compfjrnt /un* ' 
rcNersed by a Court of Appeal, Kcmxioii, or Reference, in rci ur* <i t~ %, 
direction in any charge to the Jury, ufilcis jmcIi mudirrchc-fi Jiar irj /ar/ errau 
a fatluTC of justice 

An otni<«ion to state correctly to the jury whit was alleged fa ly ly^ rr--^ 
object of an unlaaafut assembly di>es not ailntc the tcrdicf, if »jfi, ,, - t 
not prejudiced the .iccused in their defence* }Jul wh^rc Ife i,,,, . j ,** 
omitted to point out that ccnain of the prisoners undrr trnl were r * 
accused, and that they were not miDlionetl until eightirn dayi afi'ranf'** V ^ 
was a misdirection, and the lenfict in respctf to these arcaised 

The heads of the charge should not be subjected to minute fru,rn 
should be looked at as a whole to consider any tbjsttion of nusJiftru n^ V i ^ 
the High Court on appeal is c»lhd ujaon t«» s ty whilhir or n 1 a ju Jr- t 
h(s duty in addri«sing a jua on the furs <( must (oik n ifu ^ ' 

whole to sec whether the case has bttn fiirly before tfun 
cn appeal that, in summing up f>» the jury the Scssk 
D tm the cNidence for the defence the High ( ourt rr id tluVrai-'.* 
that the prisoner had not been prejudiced b> ihp umissinn, g-J ,1 , 
been noticed, the Sessions Judge would h I'c h lO to jh mi uuf j *ij ^ ” ’ * *■* 

witnesses were not in accord with ont anollKr, ihii ihnr »f .»• ' 7 ' I’e 

crepant, and that the cMdcncc of the principal witnesa was •t'"'* '* *- 

Th<« High Court added morcoatr we know that the pruonir V/**'* 
Counsel, and though parlicular points may not h uc betn allu J 1 t t r 

charge to the jury, we ha\c little doubt that they wire mijr -/ **’ 
much of by the prisoner’s Counsel It is not, therefort, to |y " ^ * 1 

points were absent from the minds of the jury m conodirinc iV** ^ 
impossible hr a Judge irt summing up to go into etcry pjruruj ' fr n 

It IS only necessary to direct the attention of the jury to th' im^*^ **'*' » 

points in the case * j ^ 

It IS not a misdirection to omit lo point out to (he lyry 
caidcnce against each of the accused, when Ihe Judge lijt 'V 'r, , 

It and has fold them to be satisfied as to the guilt of and (u * ► »«, * j 

\crdict against, each of the accused^ , 

A pioper summing up is understood to be a full and tl . 
cMdcnco on both sides, with such advice as to the legal hg S'' * *•'»«-. rj ,1 , 

and the weight which properly attaches to the seaeral parti *a 

discretion aaould suggest If every defect Were to 

setting aside a verdict of guilty, it is clear that the door It * ^ *1 rt.^L i / ^ 
wide fo cammafs ' " m ' 1 . 

The danger Js, however, guarded against by s ^ 

declares that, subject to the provisions contained Jn f‘ • «is..rh 

Code, no finding, sentence or order of a Court of co~ ' t un ^ 

reversed or altered by a Court of confirmation, j 

of any misdirection in any charge to a juiy unics, '■' rr>;» ^ 
— has *3 


* Muhammad Yunus v Emp I L R 50 Cal 

* Rahamat Ah v Fmp 4 Cal XV N . 196 
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occasioned i failure of justice A verdict should not therefore be set aside m 
every case m which there has been an erroneous or defective summingup It 
was the intention of the Legislature to provide protection to the innocent but not 
chances of escape for the guilty When the hnding and conviction arc objected toon 
the ground that the Judge did not properly direct the jury as to tne degree 
weight which ought to be given to the evidence the Court of Appeal is not hiuid 
to send the case back for a new trial If that Court is of op nion that th“ ev ucnrt 
could not m any proper viewr of the case, support a conviction, it would w 
worse than useless to send back a case for a new trial in order that the ]ii7 
may have an opportunity of convicting on such evidence on a proper sunwng 
up A failure of justice is provided against by allowing the Court to oraer * 
niw tr'al whenever upon appeal it is satisfied that there has been a fa lure 
of just CP The question to be considered is not whether, upon a proper sum 
ming up of the whole evidence a jury might possibly give a different 
vvhethir th legitimate effect of the evidence would require a dffrrmt lerd 
If the evidence is such that the H gh Court would have affirmed the . 

1^ tl e trial had been before the Judge and assessors it ought not to set as 
a verdict by a jury merely because the Judge had not given proper cauton « 

advice to the jury as to the weight which they might properly give to the ^ . 

It would be improper to order a new trial if the ev denee is wholly insurTfien 
to support any conv ction against the prisoner > The opinion of the Full o « 
of the Calcutta High Court in that case was therefore that the verdet 
Mction ought not to be set aside if (nolwithstami ng a misdirection) the 

be of opinion that the verdict was warranted by the evidence and that . 

evidence it would have upheld the conv clion on appeal if the trial had 
by the Judge with the aid of assessors instead of by jury 


Mtsdir«cti0B5 

It IS not sufficient that the Sessions Judge should tell the Jury that the 
had been placed before them m the addresses on cither side The 
of laying down the law for the guidance of the jury rests entirely with the J ? 
A new trial was consequently ordered^ But in somm ng up a Sessions J s 
IS entitled to have regard to the elaboration or si ill with whch the nvj*! 

turns have been placed before the jury by the advocates (or pleaders) on both 

still in doing so he should not om t p< ntcdly to call the attention of 
to matters of prime importance espccnily if they favour the accused . 
merely because they have been d «cussed by the advocates On this 
It was held that there had been a misd rcction and a new trial was ordcrco 

But It IS not necessary that the Judge shr> ild refer to every poss blc f" " 

in favour of the accused it is sufTcient if I e deals with the more 

ones and does not unduly press his own views on the facts on the , „ 

charge must be read as a whole and it is not necessary to repeal the ° 
as to the necessity of the corroboratu n of an accomplice every time a 
IS made to his evidence* 

It IS the duty of the Sessions Judge to call thq attention of the /i-pre 
differtnt rlements constituting the offence charged and to deal with the ^ j, , 
by wh ch it is proposed to make the accused liable An omission 
to a misdirection * So also where statements made by some of 1*® ? ,yf 
which do not amount to confessions so as to incriminate them P 

purport to Incnminalc others also under trial the Sessions Judge Is _ 

* ElahiTux B I R Supp \ol ^soT B (s c J 5 U R Cr 5o(pp 
In rattechand \ astachind 3 Bom H C R Cr 8 s O Emn r Ramclanor* 
Harsh- r t t> « IT ^ * 
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tel! the jur} that the} mu«t not consider those st-itcments except as against those 
siho made them "Vn omi'<inn to d® so amoonis to a misdirection ' 

“ It IS no doubt u<eful bec'»u«e it sa\cs lime, tint the Judge should slate 
to the jun in the narnli'c form so much of the facts as arc admitted by both 
sides But s\hen he has reached this point, it is best that he should explain 
distinctl} the issues of fact that it remains for the jurj to determine, having 
regard to that part of the case which i$ admitted and to the charges upon whicli 
the pnsoners are tried, and having made the jur) understand these issues, the 
more convenient mode of summing up for to adopt is to present to the jury, as 
cl ar]} and impartiallv as he can, a summar} of the evidence and the consider- 
ations and inferences to be drawn from the evidence as they bear both on the 
negative and affirmaine sides of each of these issues It is impossible, of course, 
for any Judge to state ever} item of evidtnee or to draw the attention of the 
jury to ever} fact vvhich has been deposed to but he can, Without difficulty, give 
them a summar} of the leading pomis of the evidence and the considerations 
and inferences to be drawn from it oh the one side or the other 

" The Judge ma), if he thinks fit under the last clause of S agS, at the same 
tune, express to the jury his own opinion on the facts, but that is a very dilTerent 
thing from that which the Judge has done in tins cose The Judge has not 
s'mpi} expressed his opinion and then left all the evidence fairly before the jury, 
on the one side and on the other, for them to judg<. of it by the aid of his opinion, 
>1 they choose to wail themselves of it Due he has endeavoured from the first 
• ^ the last to persuade the jur> to take a pirticulir view of the facts and of the 
inferences from the evidence which he has himself taken and drawn, and indeed 
he has left them no loophole for i ikmg an) other vkw Thu is not m accordance 
''ith the Cede, but it is a course calculated in the mofussil to withdraw altogether 
from the jury the actual decision of the case ^ 

Uhere the Judge in expressing hi$ own opinion omits to tell the Jury that 
they are entitled to form their own conclusions on matters of fact there is a 
misdirection * 

^^hefe several persom are under trial together on evidence which is not the 
Same against all, the evidence against each should be clearly and carefully placed 
before the jury, and their attention should be prominently drawn to the consider. 
'>tions by which they may bo properly guided m estimating its value To tell 
the jury generally that they have the approvers evidence, without pointing out 
•“s regards each of the accused what the corroborative evidence is, is to giv^ the 
lury no guidance at all * 

An omission to tell the Jury that the statement of one of the accused is not 
Evidence against another is a misdirection * 

An ommission to call the attention of the Jury to the fact that the original 
"itnesses of the prosecution had been abandoned thvt two of them had given 
evidence for the defence, and that the witnesses examined for the prosecution 
'vere new witnesses, is a misdirection which requires that a new trial shall 
be held * 

Where the common object alleged in the charge was to take possession of 
the complainant s land and assault him and both sides asserted exclusive posses- 
sions and an attack by the opposite part}, the Judge was not wrong in asking 
the Jury to consider as an ^Itc^nalIve an intermediate state of facts, viz , that 
the complain mts party went to evict the accused s party and was driven back, 
and that the latter then followed and assaulted the former ’ 


« Jajii rramamk I L R j Cal 711 (s c ) * Cal U N 369 

* Q V Rajcoomar Bose ,0 B L U 36 App (s c ) J9 W R 7, per Phear J 
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To omit to Jay down the Hw for the guidance of the Jury 
misdirection It is a failure to comply with an express provision of the law a 
consequently it does fall within S 537 * 

Summing up as to the evidence ol an accomplice ^ 

Carelessness in a summing up in this respect has been made the subject 0 
many reported cases , , 

Under S 114 of the E\idence Act (1 of 1872), the Court may ^ 

accomplice is unworthy of credit unless he is corroborated m material pa 1 
But it IS also declared that in considering whether this maxim applies 
particular case before it, the Court may also have regard to of 

following — A crime is committed b> scseral persons A, 
the criminals arc captured on the spot and kept apart from each omc 
giics an account of the crime implicating D, and the accounts C 

other m such a manner as to render prcMOus concert highly improbable-* ' 

\ct (1 of ,87^) S .14. Ill (b) , 

S 133 also declares that an accomplice shall be a competent wiinc . ^ 

an accused person and a conxiclion is not illegal mcrcl) because it ludnil 

the uncorroborated testimony of an accomplice So their I ordships of t e J 
Committee of the Pn\> Council said (m 1835) “ B doubt the P 

of judges when the testimonv of an accomplice is not confirmed to 
the jury not to gi\e credit to his testimony At the same time it is to y . 
cd that if the juty, notwithstanding that recommendation, believe the i 
of the accomplice, the want of confirmation is not a legal objection to the v 

The law and the practice of our Courts has been thus stated “ 

seems to be that the legislature has laid it down, as a maxim or rule g,in»t 
resting on human experience that an accomplice is unworthy yni u 

an accused person 1 e so far as his testimony implicates an aceu«cd P^^^ ’ ,|,e 

he IS corroborated in material particulars m respect to that pcr«on, that 
duly of the Court, which m any particular case has to deal with an 
testimony, to consider whether this maxim applies to exclude that 
or not, in other words, to consider whether the requisite corroboration is 
cd by other evidence or facts proved in the case, though at the same ti ^ 

Court may rightly, in an exceptional case, notwithstanding the maxim .jj 

the absence of this corroboration, give credit to the accomplice’s jo 

the accused, if it sees good reason for doing so, upon grounds other 
Id speak, the personal corroboration ’ 

“ Now, in the case of a trial bj^ jury, it is the function of the 
lam the facts upon the evidence before them, and for that purpose to w K ^ 
by the law which is applicable, and it is in all cases the duly of 
jximt out to them that law (S 298 Criminal Procedure Code) B T 

in the present case, the duty of the Judge to lay before the jury, 
to the effect just set out, the principles relative to the reception of an j.J 

li*timony, which the Legislature sanctioned by the Indian Tvidencc j ^{.j;!i 
wc think the Judge was wrong in telling the juiy that this case was one i 
no caution or instruction from him was needed on this head B « m ^ .nfed 
when an accomplice’s testimony is admitted, incumbent on the Judge 
the jury of the results of the law bearing on this point, substantially a* 
just endeavoured to explain,’* though when cases of that description 
submitted to the Judges after trial, it has been usual to recommend 
The proper course Is to inform the jury (a) that there is no rule In 
biting the conviction of an olTcnder ujwn the uncorroborated evidence of ® j , 
plicc, and (b) that, ns a rule of practice, it is considered unsafe to eonvic 
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such evidence, and ihcn to point out circumstances, if any, in the particular 
case for reljing upon the evidence * 

The Judge ought, m his charge, to direct the jury that the corroboration of 
an accomplice or accomplices ought to be that which is derived from unimpeach 
able or independent evidence as ilistinguishod from that derived from the earlier 
statements of the same 'iccomplice or the statements of other accomplices, and 
to point out the danger of convicting an) one of several pnsoners charged at 
the tnal about whose identity as one of the persons ci mmitting the crime, 
the accomplice’s te<timon) is not corroborated The accomplice often knows 
all the circumstances and ma> speak tnil) about them and )et may put some 
innocent man in his own place or that of some other guilt) person* 

If a Judge in<tead of advising a jur) not to convict upon the mere un- 
corroborated evidence of an accomplice were to advise them to convict upon 
such evidence, or were to fell them that the uncorroborated evidence of an 
accomplice given under a lender <f pardon was admissible and that it was for 
them alone to form their (pinion upon it that a convicfitn founded upon such 
evidence would be legil ind that such evidence with ut corroboration might 
be acted up in with as mich s fiiv as that of an) other witness, the error m the 
d rection wfuld form a g td gr« und of appeal* 

But the charge must be rt id as a whole and it is not necessary for the 
Judge to repeat to the Jur) the direction as to the necessity of corroboration 
of an accomplicee ever) lime an) reference is made to his evidences 

The omission to caution the jury not to accept the approver s evidence unless 
corroborated is a misdirection requ ring the reversal of the verdict * 

^^here the Judge told the jury n< i to convict on the evidence of a particular 
witness if satisfied that he was an accomplice ad i ng that he was not an 
accomplice it was held that the siibsiantnl effect was that as the witness was 
not on aecompl ce his evidence was entitled to as much weight as that of a 
perfectly independent and unprejudiced witness Ft was therefore held that 
ns he was an accomplice this constituted a misdirection in fact though not in 
form • 

The Bombay High Ci urt on ihe authority of v Stuihs ' has held that 
such an omission d es n t constitute an error in law and on this ground the 
appeal was rejected* This cise however became «b«lete by the imendment 
of the law m the Code of 1872 S 183 which recognised misdirection to a jury 
as 3 ground on which a finding or sentence could be reversed or altered on 
appeal if such error or defect had occasioned a failure of justice, either by 
affecting ihe due o nduct < f the prosecution or by prejudicing the prisoner m 
his defence S 473 of this Code after describing the powers of a Court of 
Appeal declares that a Court of Appeal shall not alter or reverse the verdict of 
*> jury, unless it is of opinion that such verdict is erroneous owing to a mis 
direction by the judge or to a misunderstand ng on the part of the jury of the 
law as lad down by him and S 537 declares that no finding, sentence or order 
of a Court of competent jurisdiction shall be reversed or altered on appeal or 
revision on account of any misdirection in any charge to a jury, unless such 
misdirection has in fact occasioned a failure of justice 

^be Calcutta High Court has invariably followed the rule laid down by the 
rull Bench • and held that misdirection is an error m law, and is therefore a 
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good ground of appeal But misdirection is not in itself fatal, unless it be fous 3 
to have in fact occasioned a failure of justice (see S 537 of this Code) 

If, however, notwithstanding being properly directed in this respect, the jury 
convicts on the uncorroborated evidence of an accomplice, there is no c 
law on which an appeal will lie to the High Court ^ Where there has * 
conviction in a trial with assessors the Calcutta High Court in dealing iii 
facts on appeal has, in such cases, generally held that it is not safe to 
uncorroborated evidence of an accomplice, and has, therefore, acquittM 
accused * 

Opinions have varied as to the nature of the evidence necessary to fo 
borate the evidence of an approver so that it is impossible to state an) 
and fast rule . 

It may be observed that the Pvidence Act, 1872, S 114 lays doivTi * ^ 
Court may presume (Illustration (6)) that an accomplice is unworthy 0* 
unless he is corroborated in material particulars and 840! the 
declares that whenever it is provided by the Act that the Court ‘ may 
a fact It may cither regard that fact as proved unless and until it is dispro 
or may call for proof of it , . 

The practice in England is the same as that in India in respect of * * , ^ 
of a Judge in dealing with the uncorroborated evidence of on 
charge to the jury and it is regarded as a settled practice not to f c' 

except in very exceptional circumstances upon the uncorroborated l[.{ 

an accomplice * and although the practice in strictness rcsis only ' . 

discretion of the Judge at the trial it has obtained so much sanction irojn s 
'luthority thit it deserves all reverence of law ’ ‘ It has ^ 

held that it is not the law that a prisoner must be acquitted m the abs 
rorroborative evidence for the evidence must be hid before the jury 
case No doubt it is the practice to warn the jury that they kJ 
to convict unless they thinl that the evidence of an accomplice is _,fp. 
but there is no power to withdraw the case from the jury for a'"’''* 
borative evidence, and tliere is no power to set a ide a verdet on that gro 

So where in India in a trial held with the aid of assessors a Se**^”* J 
ha-, I act bfllli s ludge and jury it has been held by the Madras ll'E . , 
that ‘ the proper discretion in considering the evidence of an approver 1 
to bear in mind that it is tainted evidence, to scrutinize it with the / t*'e 

to accept It with the greatest caution and to consider it in the 
circumstances in which it is given md »n the light of all the other circum 
in the case of whch evidence is legally ndmissiblc Then if you 
may act on it, even if there is no corroboration m the strict sense of tn 
The view that a Court cannot act on the evidence of an approver iffcr 

cormborated would lead to the result that a Court could not act on ,v, 

when that evidence stood alone, although the Court was entirely satisofo 
the evidence was true This 15 not the law ’• , ru'< 

Similarly the law has been stated to be that there Is no 
law that a conviction on the evidence of an aceompliccd is bad, but 
nn established rule founded on the judicial experience of generatioo* 
requires some corroboration by some untainted evidence, and that this 
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be on some nnlcnal pirticuHr pointing not only to the crime but to the parti 
cipation of the accused in that crime ' 

It IS sufficient if the e\idencc is confinmtor) of some of the leading cir- 
cumstances of the stor) of the ipprovers ns ngimst the pnrlicuhr prisoner, 
so thit the Court mu be nble to presume that Ihej ln\e told the truth as to the 
rest The true rule on the subject if th corrob nlion of the evidence of 
approvers probnbl) is thnt if the Court satisfied that the tvitness is speak- 
ing the truth in some miienil part of his lestimonj in which it is seen that he 
IS confirmed bv unimpeachable evidence there mij be just ground for believing 
lhat he aUo speaks crulh m i ther parts as to which there maj be no confirm 
ation ‘io where the prisoners were chnrgeil with having belonged to n gang 
of dacoits and the evidence of the apprmors was corroborated in that they came ^ 
m possession of proportv the proceeds of one or more dacoitics spoken to, but 
not of all the dacoities alleged to have bein committed b) the gang it was held 
that there was sufTcient ci rrob >ration t > ci nvict them of that offence * 

There should bt corn b irati* n su h as ad N to the approvers evidence against 
the particular prisoners and this is not complied w th when there is no evidence 
apart fn m that of the aaimplce vvhuh ideniifies the prisoner with the com 
mission of the offence wiih which h< is charged — nothing which distinctly goes 
to prove that he « a« in mv w » rwnmeted with commission of the principal 
offences Facts whi<h do not <h iw the connection of the prisoner with the 
commission of the offences wiih which he is charged are no corroboration tn 
the sense m which the word is used in such eases although they may tend to 
show that certain portions if vvint the accomplice sa)8 are true* 

The corroboration should be from sources independent of the approver relit 
mg to facts which implicate the prisoner in the same wa} as the story of the 
approver does ♦ 

The corroboration should be derived from unimpeachable or independent cm 
dcnce as distinguished from thit derived from the statements of the same accom 
plice or the statements of other accomplices and (he jury should be told of the 
danger of convicting any one of several prisoners charged at the trial about whose 
idcnlit}, as one of the oersons committing the crime the accomplices testimony 
IS not corroborated The accompi cc often knows nil the circumstance and may 
speak truly about them and >et may put some innocent man in his oun place or 
lhat of some other guilty person * 

^s a general rule Courts ought not to convict upon an accomplice’s testi 
nonj, unless confirmed not only as to the offence but as to the identity of the 
mdividual prisoner as the person or one of (he persons who participated in the 
offence and juries ought to be so advised and directed * 

It IS obvious that It IS unnecessary and unreasonable to require that the 
evidence of an approver should be confirmed in every particular If such evidence 
^°*'lhcoming there would be no need for the evidence of an informer, or to 
oiler a conditional pardon to an accused person to obtain his evidence^ 

A confession made by an accused person affecting himself and another person 
both being tried for the same offence may be taken into consideration as against 
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such other person [Evidence Act (I of 1872, S 30) but such confess on is 
no evidence which can be properly used to corroborate the testimony of 
approver t _4 ^ nti 

It may not be altogether out of place to state that, in appeals heard aga 
sentences passed m| trials held \Mth the aid of assessors, in which it 
the Appellate Court to consider the entire evidence on which the appellant 
convicted the High Courts have shown the greatest disinclination to , 
the uncorroborated evidence of an approver and they have, even on 
set aside convictions on such evidence on the ground that it is unreliable 1 
are however some reported cases,® in which the High Courts have convi 
on the uncorroborated evidence of an approver 

Summing up as to the value ol a confession retracted at the trial 
There is no rule that a retracted confession cannot be treated as 
against the person who made it, unless corroborated in material paruc^ 
independent reliable evidence* The jury should be asl^ed to ron«i er 
whether it is corroborated by independent evidence (though if ® 7 ' 

should be placed before them) but rather whether, having regard to 
cumstnnees under which it was made and retracted and all other 
connected with it it is more probable that the confession is true or the s a 
retracting it * 

It does not follow because a confession made by an accused person is 
qucntlj retracted and there 1$ little or no evidence on the record flij 

that therefore the confession should be rejected as untrue or , --fori 

credibility of a confession is m each case to be determined by the Court 
tng to the circumstances of the particular case, and if the Court is ta 

the confession is true and was voluntarily made, the Court is bound to 
far as the person who has made it 1$ concerned upon such belief it 

fessinn is not supported by the evidence of witnesses the Judge U j 

very carefully to sec whether it gives those details which indicate 
natural narrative of what took place in the presence of the person . jf,it 
and IS not at variance with any evidence in the case which is believed a 
It IS n t a parrot til e repetition « f a story put into his mouth * . 

y confession must be dealt with like any other p ecc of evidence and 0 
inly if u IS beloved to be true » f.ecion '* 

The Court must be satisfied beyond reasonable doubt that the rr 

true and this nec s«itv is greater when it las been withdrawn It 
unsafe to rely up n a retracted confession unless upon consideration ^ fon 

evidence in th case the Court is m a position to come to the unhesitati^^ 
that ihe o nfoss n is true* If tlicrt is no romborativc 


the contradictory statements of the prisoner remain and doubt exists -- , 

ment is true and the confessional statements cannot be safely re ed 
When a confession is retracted by the accuscil on the ground that it 
ril by torture or other improper means and the nccused has marks of 
his body, it is the proper course for the Judge to take evidence abo ut the ^ 
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<tan«‘s before admittmfj such confession in evidence, Tnil jt s\ill then be the duty of 
the Judge under S eiyS to determine tvhclhcr it is admissible in evidence having 
regard to S 24 of the Fvidence Ad * 

The question has insen how fir 1 retmeted confession ma) be used as evi 
dence agiin«t other persons tried jointly for the same offence with the person 
who made it S 30 of the I vidcnco Act, iSy-*, declares tint ‘ when more persons 
than one are being tried jointly for the simc offence, and n confession made by 
one of such pcrsons^affecting himself md «ome other of such persons is proved 
the Court may lake into consideration such confession as against such other 
person as well as against the person who makes such confession If such a 
confession be retracted at the trial and its truth denied by the person who made 
It. It should carry no weight against any person other thin the maker, for he has 
Iicd on one or the other occasion Tlic fullest corrobontion would be necessary 
in such a cn«e, far more than would be demanded for the sworn testimony of an 
accomplice on oath* But the Alhlnbad High Court his rtlixtd this very silu 
lary rule to a dangerous point, for it has held that although as against the maker 
his confession even if retracted may form ground for his conviction without any 
corroboration, although some corroborative evidence may be necessary before the 
retracted confession can be used as evidence against others tried jointly for the 
same offence, that corroboration need not of itself be sufficient for their conviction 
on it * 

Sec also note to S 387 for other cases on this subject 
DjtrofTadee. 

^ *■ tlic Judge — 

(a) to decide all qticstions of law aiising in tlio courso of 
tliD trial, and <'pcciallj all qtiestions as to tlie relc- 
^anc) of facts whicli it is proposed to prove, and 
tlic admissjinlit} of e'ldcncc oi the proprietj of 
questions asked b} or on bclnlf of the parties , and, 
in Ins discretion, to prevent the production of in- 
admissible evidence, whether it is or is not object 
ed to bj the parties , 

(h) to decide upon the meaning and construction of all do 
cuments given in evidence at the trial, 

(c) to decide upon all matters of fact which it may be ne 
ccssary to prove in order to enable evidence of parti 
cular matters to be given , 

M) \o decide vv^icttier anj question w\iich arises is ior 
himself or for the jurj, and upon this point Ins deci- 
sion shall bind the jurors 

(2) Tlie Judge ma), if he thinks proper, in the course of his 
summing up express to the jury Ins opinion upon any question 
of fact, or upon any question of mixed law and fact, relevant to 
the proceeding 
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(a) It IS proposed to pro\e t statement made by a person not being a r.itn«» 
m the case, on the ground that circumstances arc proved which render e'ldcac* 
of such statement admissible 

It is for the Judge, and not for the jury, to decide whether the esisfenw 
of those circumastances has been proved , 

(b) It IS proposed to give secondary evidence of a document, the ongim 
of which IS alleged to have been lost or destroyed 

It IS duty of the Judge to decide whether the original has been lost or 
destrojed . . 

A Judge should merel) lay down the law and sum up the evidence on 
sides He should rot in his charge to the jury, discuss objections raised by 
counsel for the defence His charge should be confined to a summing up o 
evidence showing how the law applies to it ‘ 

If in the course of his summing up, the Sessions Judge 
jury his opinion on any question of fact or upon any question of mivcd law 
fact he should be most careful at the same time, to explain to the jury • ^ 

IS for them to decide all questions of fact \\here, therefore, the j" ,[ 
Judge told the jury that there was no doubt *' regarding certain facts, w if 
was the duty of the jury to determine, he withdrew from their 
matters which they done could entertain * He may express his own epimo" 
he must then leave ill the evidence fairly before th«, jurv tn judge of put 
aid of his own opinion if they choose to avail themselves of it But tic mu 
endeavour to persuade the jury to take the particular view of the facts ” pp 
inferences from the evidence which he has himself taken so as to lea'C ^ 
loophole for taking any other view , such a course is calculated to withdraw 
the jury the actual decision of the case* , -pj 

It IS a misdirection to put to the jury and to leave it to them r 
whether a confession to a ^laglstratc and how much of a confession to 
arc admissible It is the duty of the jury only to determine the value of tn 
denec after the Judge has decided as to Ms admissibility* i Kp bin 

\Micrc in approver alleged to have forfeited the pardon ^ y - 

under S 337 is put on his trial the Judge must try the question of forfeitu 
n preliminary issue and take the verdict of the Jury thereon * 

Duty of jury 209 It !<? tllC (lutj of tllC JUfJ- — 

(n) to decide wliicli aien of tlic fnct'i 1*1 true ^nd 

return the \crdict atliicli under sucli ^ 

according to the direction of the sTudge, to be r 
turned; . 

(6) to determine the meaning of all tecfinicTi term*' 

thin terms of lat^) and words used in sn *'^'**,^ 
bense which it maj he neccs'iari. to detcnnine, 
thcr such words occur in document's or not r 
(c) to decide all questions which according to I*!" 

be deemed questions of fact ; 
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(d) to decidL "enenl indefinite expressions do or 

do not iiipU to pirticulir ct^cs, unless such expres- 
sions rtfer to Icjjil procedure or unless their mean- 
ing IS ascertained bj I'l^^, in either of which esses 
It IS the dut\ of the Judge to decide their meaning 


(a) \ IS irutl f r llic nuirtler «f II 

It IS thi diit) (f the JuiJgc t> cx]tltin to tile juq (lie (1 stinction betneen 
murjer and cul|J.iblc h mi d nnd to Icll them under win! \te«s of the facts 
\ ought t) 1>c ron\i ted of murder or of rulpabic homicide or to be acquitted 

It IS the dut> <f the jur) to deride nlich view of the ficts is true and to 
return 1 scrdti in accordance \Mth the dircclim of the Judge whether that 
direction is right <r wring and whether thej d> or do not agree with it 

(b) Tlie question is whether a person enterlaincd a reasonable belief on a 

partioi ar point — whether worJ was done with reasonable still or 
due dll genre 

Eich of these is a question for the jurj 

In a case of gnmg false evidence b) making two contradictor} statements, it 
IS unnccessar} for the jur} to slate which of the two statements is false, but it 
IS suflicunt for them to find whether the allegations made in the charge are 
pn led * 

300 In tried b> jmj, iftcr the Judge Ins finished 
Retirement to eon his clnrgc, the jur) mny retire to consider 

tlicir verdict 

Except with the !ci\c of llic Court, no person other thin a 
juror slnll speih to, or hold any commimic'ition with, any mem- 
ber of such jurj 

The verdict of the jury is vitiated if after their retirement a juror without 
the leave of the Court speaks to or holds communication with a per on who 
is not 1 juror The Court need not inquire into the subiect matter of the convir 
sail n ir comtnun c ilion * 

301 When the jury have considered then verdict, the forc- 

Dehvery of verd ct. '^**'^** inform tlic Jiulgc wint IS tlicir Ver- 

dict, oi wlnt IS the xerdict of a majontj 

If the verdet so delivered is not clear, S 30^ enables the Judge to ask 
such questions as are necessary to ascertain what it is S 30- al«o gives the 
Judge a discretion to require the jury to reconsider their \crdict if it is not 
an unanimous verdet Under S 304 a wrong verdict delivered by accident 
r m 'take ma) be corrected b} the jury before or imn cd atclj after 1 is 
recorded 

The verdict ol a majority 

This may be by a bare majority of the jurors if thej differ that is, practi 
cally the verdict of one juror But see S 30^ regard to a verdict in tlie 
High Court 
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Whr-n the verdict finding the accused guilty of an offence under trial has 
been declared, the Sessions Ju^e should not stop the foreman from adding 
tr> It Me rmy say something lending to show that the jury have not properly 
understood the case, and this will miuire the Sessions judge to rediatge ts® 
Iury» oir he rnay recommend the prisoner to mercy Soj where, in coavici^g 
the prisoner of noting, the foreman stated that the jury found feat to 
and crops m dispute were theirs, and the Sessions Judge owing to n(s 
interruption did not henr this but passed the extreme sentence provided ^ 
law for that offence, a new trial wa^ ordered, because the jury seemed to regara 
the caso set up by the prosecution as not established or untrue, and it was tVrw 
fore for them to consider and find whether the pnsoners, who were 
aggressors, had or had not exceeded the right of private defence of to 
property ^ 

By such an interruption, the Session Judge may prevent the foreman iro 
add ng to the verdict a fecommendation to mercy for the consideration nt 
Judge in passing sentence 


302 If the lury aie not unanimous, the Judge may re 
Procedure where quirc them to ictiic for further considerahD^ 

jury differ Attei sucli a pcuod ns the Judge considcij 

reasonable, the juiy may dcliter tUeir terdict, although they 
not unammous 

The Judge miy not isk the Jui> to reconsider a unanimous verdict tore? 
because he disagrees with it 


303 ( 2 ) Unless otherwise ordered by the Court, the ]u^ 

shall leturn a verdict on all the charges o 
winch the accused is tried, and the Judge 
ask them such questions as are necessary w 
ascertain Avhat their verdict is. 

(5) Such questions and the answers W 
them shall be recorded. 


Verdict to be given 
On «ach charge 
Judso may question 
Jury 


Questions and 

answers to be recorded 


See Ss 337 md 238, under which on charges for certain 
convicting the accused of other offences not expressly charged may be jj 

Where the verdict is in ambiguous terms, the Sessions Judge « 
ascertain what the jury really meant their verdict to be* This meaning* 
not be acertamed by conjecture of inference of 

So when, in the trial of three pqfsons, the jury returned a verdi^ .j 

guilty m respect of two, and added itet the third nctused was 'hom t 

hftle or Jess guilty), the Sessions Judge should have refused 1 ° oMfl* 

\erdict and should have required the juiy to give a proper venjich W 
of questions put to them * 

It IS only when the jury are not unanimous or when, from , iht 
of the verdict delivered, its purport is vague or uncertain (S 3W)> 

Judge IS competent to refrain from receiving it So when the jury 
the accused on the second head of the charge, and acquitted him 
and the Judge required them to rc-considcr their verdict, it was b«W u* 
was bound to receive the verdict' guiI/ 

The nre not bound to find 1 simple verdict of guilty of j}^ 

They may find a special verdict, a string of acts to which the ju°S ^ ' 
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applj the Inn The jiirj nrc "st liberty to del %cr ihcir nerclict in \\hnte\er form 
then think fit, md if tint findmj; is not cvlnustnr ns to the fncts m issue 
which go to make up the elnr^je or chnrjfCs it is the dutj of the Judge to put 
such questions to them ns shni? elicit n rotnplete finding ‘ 

(j) UTien a r«?cson is charged mth nn offence consisting of severnl parti- 
culars, a combination of some onh of ttliicli constiltitcs 1 complete minor 
offence, and such combination is proaed but the remaining particulars are not 
proaed, he maj be convicted of the minor offence, though he was not 
charged with it 

{’) When a person is charged with an offence and facts are proved which 
reduce It to a minor offence, he maj be convicted of the minor offence although 
he is not charged with u— (S *3^) 

So, in a trial on a charge of culpable homicide amounting to murder fS 
300, Penal Code), the jurj maj return a verdict of guilty of culpable homicide 
not amounting to murder (S tot) nr of gntnus hurt (S 325) or of hurt 
(S 323) although none of these offemes are expressly charged 

A jury maj, under certain circumstances return a verdict in the alternative, 
that IS, when the verdict i» one nMciing ihe accused under the Penal Code 
and it IS doubtful under which of two sections ir under which of two parts of 
the same section of the Code the « ffcnce fa|K they mav disimctl) express the 
same and return a verdict in the alternative (compare S 367 (3) and S 236, 
illustrations to S or the verdxt m ly be one lonvictmg him of on 

offence which the accused is found to have committed although he was not 
charged with it,’ provided thit the circumstances are such as would bring 
the charge under S 236 (Sec illustrations to S 237) 

But under all circumstances, the jury, if so inclined to act, should ask 
for and obtain the instructions of the Judge 


Toe Judge ntiy ask tbem such ouesttons, etc 
It seems doubtful how fir i Sessions Judge may put questions to the 
|uf> as to the reasons for the verdict delivered In one case ’ Couch C J 
and Birch J , ordered a Sessions Judge to be informed that he ought not to 
«lo so, but in another cose* Mvcriirpsov and Glovfr JJ , remarked ‘ The 
Judge never took iho trouble to ascertain on what ground it was that the 
jury arrived at the verdict which they gave and m another case* Piipar 
and Morris JJ , made the following observations ' It is only vvhen it is 
necessary to ascertain what the verdict of the jury really is, that the Judge 
IS justified in putting questions to the turv Unless a necessity of this kind 
truly exists the questions are not justified in law No doubt the Legislature 
thought that it vvould be very d ingen us to give the Sessions Court the power 
of cross examining the jury after they had delivered their final verdict with a 
view to show that the conclusions at which they had arrived were not logical » 
or were inconsistent, or in order to provide materials upon which the Judge 
naught be en blc i ifterwards to di putr the finality of the verdict But m 
"^stance. It does appear from the answer which the foreman returned 
on being asked to give the verdict of the jury on the first charge, that there 
was at the time some lurking uncertainty m the minds of the jury themselves 
in regard to tlieir verdict ind we thini that this uncertainty in their minds 

therefore, on the whole, the 
% h.rr. ® put by him were nghtly put within the discretion vested 

in him bv S 263 (now S 303 of this Code) This being so, there was no 
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\erilici deli\er«l lOd there could hi\e been no verdict formalh fpre 
until the laist of the questions xvas mswered, it is vei> deaf th^ 
finding of the facts whch the an wer^ of the jura tal en togelhe' dsco^ 
\erdict ought to hi\c been a \erdrt of tfuiltt on the first charge mniev 
charge of murder “ 

In mother cise ‘ M\rivR\ J cxpre&sed his opinion that a jun 
be quest oned bv a Judge a« to the grounds on which their concius on i> 
Privsep J hnwe\er differed approamg of the case last ^ 

scrsing that mth a c ur e would enable the Judge to decide t\hel ^ 7 ^ 
should be subm tted to the High Court This matter has been di>cus«™ 
Bombaj High Court* b) Jxrdme and CanDx JJ who differed ^ 

JxRDiNF J rehed upon the rule laid down m S joj which 
I sh 1 1%\ as stated b\ Bla kburn J in these term* — It i< ^ _ {^jrt 

to take care that the xenl ct of the jur> is not imperfect and » the I 
omitted complcteh to answer the question left to them ‘(as when * 
is asked for on certain points in exidcnce constituting the oRenre 
ought to point ut the ornts^ion and have it corrected But once ® 6 venJe! 
IS given the case is res riidrcafu (unle«^ the Judge disagrees with 
and under S 30- of the Code refers the case to the High Court) it i* 
the purpose of know ng the opetvions of the jurors on particular questio - 
but for the purpose of making the meaning of the verdet ^ 

enables a Sessions Judge to ask the jury questions regarding a 
JtRDiNE J therefore refused to consder the ftn<wers 
verj of the complete verdict Cvsdt J on the other hand remarkre * j,{5U.r 
i< no di«tinet provision in the law preventing the Sessions tet-t 

the juia a single question when once a plain unambiguous iPtdict Ba 
delivered the questions referred to m S joj being only such as 
avcerftin what the verdict is and that m a case (such as that before lutn) *> 
mg upon the inferences to be drawm from two or three facts neither 
nor stntute forbid the Sc« ions fudge fr»m asking the jun W*' 

cOncKe find ng on iho»e facts The responsibihtv thrown on the ^e f 
b\ ^ 107 to determine whether it is neccs arv to express ^ ef 
the verdet of the jurors 19 relicv^ bv 1 clear and concise idea of 
the lenlcf ^vrjfst C J who hcvnl the ease in consequenre 0! ^ ^ 

of op n on between these leamrd Judges in respect of the order to ^ r 
on the reference under section jo expressed no opinion on thi' point ^ 

In another case ^ In which the iur\ relumed a verdet acquitting 
of an offence under S '*32 Ponnl Code but convicting hirn of nn offe r ^ tf^ 
S 13 ;, and the Sessions Judge questioned them regard ng their _ tj 

verdict of acquittal and on their answer explained the law requin^ n^nhir 
reconsider their verdet which was then returned for conviction the 
High Court refused to con* der that fre»-h verdet Out the verdict and ^ 
for the other offence was afTrmed on appeal It was observed that 5 3 ^ 

viouslj contemplates cases where the verdet delivered i« not in acforda ^ 
what was rcallr intended bv the jurv There was no accident or **”*^'!^ tis 
deJiverv of the vervfct The mistake was iri their misunderstand br 

and 5 f such a misiike rcsulttxl in nn erroneous verdict it can be co . 
the Sessions Judge refemng the case to the High Court under S j®? 
there was no amb gu tv m the unanimous verdict of not guilh, the on 
feft Was to refer the case 

In one case the Calcutta High Court seem to have held that the 
Judge should have invi cd the jurj to express the r opinions on which thry ^ _ 
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their \cnlict, so to cmlile litem to reconcile their 'ippnrently inconsistent 
lerdict, ^cquIIIln^; one of ihi -»ccu«cd md consicting mother, before he referred 
the else under S 107 to the Hifjh ( ourt The opinion of Da\ies J, in Entt> 

\ I L R 2) Mid •)!, quoted with ippro\il, but the reporteil 

cases to the nninn in the CtJcuttn High Court were not referred to' The 
same matter wi- igiin csn'idintl on m sbjettun iil»in tint, before referring 
the ci-e under S yj7 tlw> V-su ns Judge h h! not tnken the opinions of the 
jurors so ns to emt le the High Csurt to de il with the nse but it wis held 
that ‘the opini m if ihi Jidge md Ihi jur\ in S 3O7 wis equivilcnt to the 
opinion of the Judgi md tin \rrdirt «f the /on md tint howescr desirable 
It might be in such i rise to iscert un tht },riiinils of the \crdict the law his 
nn so expressK provided ' 

In a Pitm rise* the (ourt laid tint when the Judge intends to n fer i cis 
under S 307 he should isrtrtiin md monl the rcisons for the opinions of the 
jurv, (it IS notice ible that undir *> 307 the High Court is required to give due 
weight to the opinions of the jurv) md Iht mere fact that such opinions have 

not been asrertiined md n-r nlnl d>es n it ibsoKs the High Court from its 

dut\ to eximme the evuienre m the nse md to form its own judgment ifter 
going due weight to the vnws »f ih< Judge tnd the jun is to the guilt or 
innorenee of the iecu«esl 

The Midris High Court his held* filliwing firmer decisions of the smic 

Court,* that the Judge is not entitJed lo question the ji;r3 is to the reasons for 

their verdict c\in if he iniinds to m ikc i refirencc to the High Court under 
S 307 flut in the lattr case it w is also decided that if the Judge had put 
such quesiirins to the jurv his action was not improper or a siiflicient ground 
for not accepting the reference* 

^\*here the jurv has returned 1 plnn simple verdict of not guiltj," though 
It ma) be erroneous but not ambiguous the diii> of the Judge is to receive md 
record it without a*l ing anv questions about «' The High Court refused to 
consider the answers given bv the jun beeaiisc the Judge had no authority tn 
put the question*- which calletl forth the answers* 

^0 also where the verdut was not guiltj “ the Sessions Judge cannot put 
questions to the jurv to obtain their opinion on some portions of the evidence 
in order to determine whether be should refer the case to the High Court under 

If a Sessions Judge though disagreeing with the jury, decides in the exer- 
cise of his discretion not to refer the case under S 307, because he is not clcarl) 
of opinion that it is necessary for the ends of justice lo make a reference, his 
failure to do so will not be a ground for interference bj the High Court on 
appeal * 

Uhere, in a trial of rape llic jurj found that the prisoner “did the act 
with consent, the Judge should have applied the law to the facts so found, and 
should have accepteii the verdict as one of acquittal • It is only when the 
jurors are not unanimous that the Judge ma) require them lo retire for further 
consideration This course is ilesirable when the verdict is that of a bare 
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* Fmp I Bliuilotan SincU f Pat L J 26^ 

* Subbiah Thevan I L R 43 Mad 744 

* Fmp V Siranadu I L R , 30 Mad 460 Public Prosecutor r Abdul Ifameed, 
I L R 36 Mad 5I5 

* In re Dhunura Klazce I I R 9 Cal 53 (s c) 11 Cal I R , i6q 

* Fmp V Abdul Hamid I L R 32 Cal 759 Emp v Siranadu I L R 30 Mad 
•469 

* Eran l-Chan i Emp I I R 50 Cal 65X 

* Q Emp V Madhavrao, I L R , 19 Bom , 735. 



462 


CODE OF CRIMINAL PROCEDURE 


Cnip xxni 

Sec S03 


majority that is, of three to two, when there are fi\e jurors If the \erdct i 
%ague or uncertain in its meaning or effect the Judge may ask the 
questions as may be necess-iry to ascertain what their aerdict means T u' 
if the \erdict is one convicting of culpable homicide not amount ng to muroef 
as the punishment for that offence \anes with regard to the intention or XnM 
ledge with which the act of causing death was comm tted (S 304 ' j 

the Judge should ask such questions as may enable him to ascertain 
nature of that offence found to have been committed If he does not co 
the \erdict of the jur) must be taken to base found that the lesser f°™ ° . 
offence had been committed’ ifhen the jurj by a majoritj 
accused of culpable homicide not amounting to murder and for the 
of determm ng the measure of the sentence they were asked to 
the nature of that offence within the terms of S 304 Penal 
they found that the accused intended to cause death and the jury 
that they were unan mously of opinion that the accused was guilty of , 
It was held that the second \erd ct was merely that the jury found the 
guilt) under the first part of S 304 Penal Code and that thev had no 
to reconsider the entire case It was not an erroneous verdict ".1^^ g.) 
accident or mistake such as would entitle the jury to re-constder it I 3 ^^ 
nor had the Sessions Judge required them under S 302 of this Code 
cons cler their first verdict* 

When jury is not unanimous the Sessions Judge should either gn 

verdict or require them to retire for reconsideration He should not 
which side the majority is so that if it coincides with his own epimof " *^4 

accept it A further consideration might result in the majonty thfn e 

becoming the mmontv * But if from the form of the verdict ijjh 

Sessions Judge 1$ satisfied that the jury has misunderstood the -ich 

they had to find it is his duty to proceed under S 303 and to ask tn 
Questions as are necessary to ascertain what their verdict is Unti ‘ 
done there is no verdict delivered and no verdict ought to be 
the last of the questions has been answered Thus where the jury 
a verdict of guilty of abetment gcnerall} on n eh rfie nf •'betmenl of » 
the Judge refused to accept the verdict and on inquiiy ascertained 
]ur) were under a misapprehension of the charge aga nst the prisoner 
acce rdinglv amended the charge and directed the jury to j-grdrr 

verdict’ Similarly where the jury returned a verdict of not guilty of . gs 
but guiltv of culpable bom cide not amount ng to murder and on qu 
put the Jiidj^e ascertained that the iur> had not understood the d 

offence but had found facts amounting to murder it was held that no 
had been delievercd m the first instmce and that on the finding of 
Judge should have recorded a verd ct of giidty of murder* , 

So also where the J jdge directed the jury to give a clear verd ct m ^ 
of the offences under Ss 147 14R 304 326 and 325 Penal Code a 
returned a verdict of guilty under S 147 against some and guilty ,5 in 

against the rest and that none were guilty under S 149. the |[irlf 

complete, and the Judge was justified in putting questions to 
verdict under the other sections and a subsequent verdet ®f J 
Ss 3-*6 149 was legal* In this case SaMOPrsov C J suggested , t 

several accused were being tried on several charges it would be conve 
take the verdict against each accused upon each charge separately ^ 


’Of Arnc’r Khan 6 B L R 86 App note (s c 1 12 R Cr 35 
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304 When h\ nccidcnt or mistake a vrong verdict is de- 
luded, the iur\ iinj, before or immediately 
en mg »er let. feconlcd, amend the verdict, and it 

shall stand as ultiiinteh amended 


Sniements of intlinduTl« jurors iflorwirds < binned to support an appli- 
nti n to set aside i \crdut after it Ins been ro rded ind acted upon are in 
adm » die to show b w llie \rrdirt xv is itrued it ‘ 

Where after llie \crdirt bid been f d en the Judj^t idled further defence 
«itnc« cs i\ho had been Rmn up and then addressed Ibe jur> again and took 
a second xcrdict, the seci nd xerdiit was a nullit> and a retrial was oidcrcd * 


305 ( 1 ) When in a case tiled before a High Court the 

jur\ are iinaniinous m then opinion or when 
CoSt'Sen to prilL^ of onc opiiiion and the 

Judge agrees with them, the Judge shall gne 
judgment in accoidance vilh such opinion 

( 2 ) M’hcn in an.\ such case the jiin arc satisfied that they 
will not be unanimous., hut si\ of them aic of onc opinion, the 
forennn shall so inform the Judge 
Dijchwge of jurj m <J) H the Judgt disagrees with the ma- 

other cares. jontj, lic shall at oncc discharge the jury 

(4) If there arc not so nnii) as s!\ who agree in opinion, 
the Judge slnll, nftei the lapse of such time as he thinks reason- 
able, discharge the jurj 

In a trial before a Court of Session, (he xcrdict of a jury may be that of 
any majoritj, exen of a majority of three to two 


306 (i) When in a ease tried before the Court of Session 

Verdict m Court of Jtulgc docs not think it neccssary to ex- 
^s^sion when to pre- prcss disigTccmcnt With the ^erdIct of the 
juiors or of a majority of the jurors, he shall 
gwe judgment accordingly 

(2) If the accused is acquitted, the Judge slnll record judg- 
ment of acquitt il If the accused is convicted, the Judge shall 
unless he proceeds in accordance with the proMsions of sec- 
tion 5G2, pass sentence on him according to law 

Sub section (2), as ameniled by Act No Will of 1923, S SO, now' states 
the Ijw more accunicl) S 562 Ri'cs the Court power to release certain <x>n- 
Mitcd offenders on probation of good conduct instead of sentencing to punishment, 
or to release after due admonition 

If sentence of death i« passed, the proceeding shall be submitted to the High 
Court, and (he sentence shall not be executed unless it is confirmed by such 
Court — S 374 

Because the Sessions Judge docs not agree with the verdict of the jury 
oensveting the accused, is no sahd reason for Ins passing a nominal sentence 
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By doing so, he usurps the function of the jurj Unless he thinks proper to 
refer the nse, under S 307, it is the Judge’s dut^ to pass 3 sentence adequate 
to the offence of uhich the prisoner his been convicted It is not m every C3« 
m which the Sessions Judge may differ from the \erdict that he should abstain 
from giving effect to it and refer the case to the High Court under S 307 He 
must be * clearly of opinion that for the ends of justice ” he should do so* 
See S 307 

If the prisoner is acquitted, no warrant of release or intimation to the jil 
authority is necessary The prisoner is entitled to be discharged from custody 
immediately on judgment of acquittal being pronounced, and, if there n e® 
further charge pending against him, his further detention is illegal It 
the jaif iiithonties m whose custody the pnsoncr was until the irnl was con 
eluded, to satisfy themselves of the result of the trial, and no formal warrant 
or release need be sent by the Court to the Superintendent of Jail 

Copy of the sentence or order should be communicated to the District Magis- 
trate and by him to the Superintendent of Police 

If the person convicted is serving under Government in the Militao 
ment information should be given to tbe Officer Commanding the 
corps to which he belongs and if he be serving under the Government 0* 
m the Military Department, a copy of the conviction and sentence shcvild w 

forwarded to that Department . 

Whenever any officer enlisted soldier, or sepoy is sentenced to a 6 *** "i 
Rs 800 or upwards or to imprisonment otherwise than in default of - 

fine not amounting to Rs 200 the Court should, of its own motion, send a 
of its final order to the superior of the person convicted If the . 

tenced is a reservist of the native army, a report should be sent to ‘he cni»' 
Comminding the Reserve centre if he is sentenced to transportation or 
prisonmeni for a term exceeding three months 

A copy of the decision should be sent to the head of the 
which he is employed, vvhenever any Government servant is judicially coa 
of any offence ^ 

On the application of the head of the department copies of orders ® 
Government officers of offences shall be supplied free of cost 


Payment of jurors 

For the rules passed on the subject, see note to S 331 post 

Appeal ^ 

When a tnal is by jury, an appeal hes on a matter of law only. f 

provided in b 440 ibe alleged seventy of n senienie is deemed i jut* 
Kw (S 418) A Court of appeal cannot alter or reverse the verdict ‘ 
unless It IS of opinion that such verdict is erroneous owing to misdnw*° 
the Judge or to a misunderstanding on the part of the jury of the law s 
down by him [S 423 (a)] Sec notes to S 423 and S 537 

307 (j) If in anj siicli case the Jiulge disigrecs 

Procedure where 'Crdlct of the Jurors, 01 of a nnJOUO 


Sessions Judge dis- 
agrees with verdict 


jurors, on all or any of the clnrgcs off ^ , 

linnn tnntl. affd IS cldj 


accused person lias been tried, and i» 
of opinion that it is necessarj for the ends of justice to 
case in respect of such accused person to tlic Hi^h Court, nc ‘ 
submit the case accordinglj, recording the grounds of Ins 
and, Mlien the \crdict is one of acquittal, stating the ollcnccj^^,^ 


* Eran IChan v Emp I L R 50 Cal , 6^ 
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Jie con':idcr=; to ln^c hccn roiiiniittcd ami in such if the ac- 
cused IS further charged under the proMsions of fccction 310, slnll 
proceed to try him on sucli charge a«5 if such verdict had been one 
of comiction 

{2} IVlieneicr the Judge ‘submits a case iindei this section, 
he <5lnll not record iiulgnicnt of ac<(iiittal oi of coiiMchon on any 
of tlic charges on wincli ‘«uch accii'^cd has been tried, but he may 
either remand such acciiccd to custody or admit him to bail 

(3) In dealing uitli the case so submitted, the High Court 
may exerci'^e any of the powers whicli it may evercise on an 
appeal, and subject thereto it shall, after considering the entire 
evidence and after gi'ing due weight to the opinions of the Ses- 
sions Judge and the jury, acquit or con'ict such accused of any 
offence o{ which the jury could hate coinicted him upon the 
charge framed and placed before it, and, if it convicts him, may 
pass such sentence as inigiit have been passed by the Court of 
bession 

In considering llie numwuus rc|)orud t »c> rel to references to tlie High 
Court made Session Judges Uccaust iIk> lia'C tlisigrced with the verdicts 
of juries, the changes m tht law mide from time «o time by the various Codes, 
and the terms of the lav. under wlvvclv tavh of these ca«^ v.a» decided should be 
carefullj noted, as these changes Inve m dt imny reported cases obsolete 
These have consequent!} not been referred to in the notes to this section 

The Code of iSOi did not provide for such a reference The verdict of the 
jury was under that Code final, but >t was either an unanimous verdict or a 
verdict by an absolute mijorit} not as it might be in succeeding Coues, the 
'erdict of a bare majonty, that is of one juror v'ho as it were, could give the 
casting vote m a verdict Thus out of a jury consisting of five persons, four 
Were necessary to constitute a verdict, out of a jury of seven, five, and out of 
a jury oJ nine s x— (C dc oJ iboi, ^ ysb) On a dis igivenieni amongst the 
jurors without such a majorit} the jurors were d'schirged and a new trial was 
held — (S 351) An appeal lay only on a p* mt of law (S 40S) and proceedings 
t^suUing in such a verdict were open to revision only on a point of law-^S 403) 

In its results, this system was found to have been unsatisfactory, so the law 
Was amended by the Code of 1872 It declared that if the Court does not think 
It necessary to dissent from the verdict of a majonty of the jurors, it shall 
give judgment accordingly But it added if the Court disagrees with the 
verdict of the jurors or of a majority of such jurors, and considers it necessary 
for the ends of justice to do so it may submit the case to the High Court 
The High Court shall deal with the case so referred as with an appeal, but it may 
convict the accused person ort the facts and, if it does so shall pass such 
sentence as might have been passed by the Court of Session — (S 263} 

Tins was amended by Act of 1874 S ai, which made the law run thus — 
If llie Court disagrees with the verdict of the jurors or of a majority of 

llie jurors on all or any of the charges on ithtch the prisoner has been tned, 

Cre (as in the passage already quoted from S 263 of the Code of 1873, the words 
in iiahcs being inserted) There wa» a further amendment in tiiesc i(.iiii» 
Ihe High Court shall deal with the case so submitted as it would deal with 
an Jjipeal but it may acquit or convict the accused person on the facts 
as well as law without reference to the particular charges on w Inch the 

Court of Session may have disagreed with the verdict, and, if it convicts him 

69 
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shall pass such sentence as mtght have been passci by the Court of Session 
An appeal lay, as under the Code of 1872, only on a point of law against a 
conviction in a trial by jury (S 271 ) If it appeared to the High Court tint 
there had been a inaternl error in any juclicnl proceeding ot any Coun 

subordinate to it,” it was empowered, as a Court of Revision, "to pass sut 

judgment, sentence or order thereon as it thought fit” — (S 297) The ve c 
of a jury might thus be that of majority consisting of one juror 

The Code, of 188a made no alteration in the law regarding what nugn 
constitute the verdict of a jury, and, in respect of the cause of a disagreeme 
on the part of the Sessions Judge with a verdict so as to necessitate a referto 
to the High Court, it merely declared that the Sessions Judge must oisas'f* 
40 completely that he considers it necessary for the ends of justice to su in> 
the case to the High Court,* and it further declared that, m dealing w 
the case so submitted, the High Court may exercise any of the powers ^ ■ 
it may exercise on an appeal, but it may acquit or convict the accused ol J 

oflence of which the jury could have convicted him upon the chaige m 

ind placed before it, and if it convicts him, may pass such sentence as mg 
have been passed by the Court of Session” — (S 307) . j 

The powers of on Appellate Court which could be exercised on s 
reference were made larger than those under the former Codes, for ‘ 
made clear that they were not those which could be exercised as on Pj' 
from n conviction in a triif by jury that is, only in 0 matter of .g ,u] 
in appeal m a case tried by jury was still restricted to 0 m itter of law I 
The powers of an Appellate Court were also considerably enlarged, pj 

parison between S 413 of the Code of 1882 and the corresponding pn 

the former Codes will show and the High Court was ippcai 

to exercise all the powers which were thus vested in it as a ® pne cf 

except that it could not on revision convert a finding of aquittal lOt 


conviction (See S 439) . . .m c! 

The terms of S 307 of the Code of 1882 were modified . of the 

1896, S 3, so as to make the law as it is originally set out in * , 7 Ljpmcnt 
Code of 1S98 It Will be observed that, by this modification, ® a ^ 
of the judge with the verdict of the jury was emphasised It was to M ,j 

igreement that he is clearly of opinion that it is necessary for the J the 
submit the case to the high Court ” Act| \ 1 I 1 of 1896, S 3, also m ^,5,1) 
terms of S 307 of the Code of 1882 in resj^ect of the powers to -lOi of 

by the High Court in a case so rcicrrcd to After the words of ifttrl 

tint Code, which declared that the High Court may exercise any 
which it may exercise on an appeal, it made the law run thus pJing du* 
thereto, it shall, after considering the entire evidence, and after g 
weight to the opinions of the Sessions Judge and the jury, acquit 
&c In the Code of 1898, S 307 has been re enacted in those term ^ 

The Section has now been further amended by Act No [},e la*' 

S 81, but not m such a manner as to mak- any material change 1 
Tlie amendments make two points clear first that it is only the 
particular accused in respect of whom the Judge disagrees with . ^ jub- 
which will be submitted to the High Court*, and secondly y,ous t®**" 

nutting the case, the judge should amve at a finding os to any p ih< 

Mctions charged The latter amendment is necessary m order ^ 

High Court to pass a suitable sentence forthwith if it convicts the a 

The course of legislation and the terms in which the law is finah’f 

In S 307 of this CeSe thus show, that it was intended to .nabliog 

of a verdict of the jury giicn to it by the Code of j86i, by 
Sessions Judge to interpose by refusing to record and act upon ^ ja 

if he thought that it would cause a failure of justice, and in sue 


* See Cmp V UdUir All Oazi ILK 42 Cal, 789 



Onip xxin 
bic 307 


REFERnXCr TO HIOII COURT, 


467 


refer the proceedinfjs to the High Court, nnd to require the High Court to 
deal TTith the entire ca<c, c%en on its merits on matters of fact, after giving 
due weight to the opinions of the Sessions Judge and jur> It is clear that 
It was not intended is it has been held under the former Codes that i verdict 
of the jury should not be disturbed unless it could be shown to be penerse or 
dearly or manifest!) wrong Due weight is to be given to the opinion of the 
Sessions Judge as well as to that of the jury, and, therefore without fully 
considering the evidence at tl« irnl iht High ( « urt rtnild not firm it' own 
oDinion whether the vervlut is vvnng or the «*j>inion of the ‘'e'sions Judge 
disagreeing with that verdict is wrong* When a verdict is not unanimous, 
the weight to be given to it would be considerably diminished by the dissentient 
opinion of the Sesstms Judge In ■ tm! held bv jurv it is onlv when a 
reference has been made b) the Sessions Judge under S 307, and in a case 
r ferred for confirmation of senleneo of death that it is open to the High Court 
to consider the case on its merits, for m such a case it is the duty of the High 
Court to dettrmine whdhcr that sen inco should be confirmed and carried mti 
eacculioo In a c ise submiticd for confirmntion of i 'cntcnce of death the 
rc'ponsibih'v i> wnh ihe High Court, and it would be impossible for the High 
Court adequate!) to do its duty without dealing with the entire case The High 
Court IS bound to go into the facts * In a case so before it, the High Court 
has on the ficts not only found that the offence is of a lesser degree than culp 
tkble homicide amounting to murder, but it has even acquitted* the accused 
against the verdict of the Jury — (See S yyh) 

The result of legi«latiim seems to be that unles' the Sessions Judge ac 
eepts It, the verdict of a jury in a Sessions Court outside a presidency town 
has no longer the ordinarv force of a verdict of a jury, and that if the Sessions 
Judge di'agnts with a wrdict and submits the case to the High Court the 
determination of the ca«e lies with the High Court after full consideration of 
the evidence and after giving due weight (o the opinions of the Sessions Judge 
and of the jury 

When the verdict is char and unambiguous as a verdict of not guilty 

he Sessions Judge is n c compiicnt to isl the jurors questions to obtain their 
opinions on some portions «f the evidence so that he may determine whither 
he should report the ea»e to the High Court under S 307 * 

Where the Stssion* Judge iftir deliveiy if (he verdict questioned llu jury 
regarding it thi High Court hild that ht icted without jurisdiction and nfused 
to consider the answers so obtained in a reference under S 307 I or further 
cases discussing the powers f a Sessions Judge when he intends to submit a 
case under S 307 see note to S 303 

A case cm b submitted undir S 307 inlv bv the Sessions Judge who has 
held the tri il He is r mpitent to jct for this piirpi so even after he has 
vacated office* 

In submitting a case to the High Court under S 307 because he disagrees 
with the verdiii the Scssi ns Judge should state of what offence the accused 
should in his ipimon be umvided* and also set out in his reference on what 
portion if ilie ovidenei or on what facts disclosed by the evidence the prisoner 
should have been convictetl * He is also bound to limit himself to matters laid 
I efore ihi jury Thus be c innot relie on police reports which have not been 
put in evidence at the trial and considered by the jury* 


* rmp I I vail II 1 ? i 1 1 it I (s c ) 0 Cal \\ N 253 

* Q e Jatfir \l 10 W R Cr 57 

• Q I Raniiodov Chvicke I utty o \\ R Cr 19 

* Imp y Abdi I I lamid I 1 R v Cal 759 

* Emp V Siranad 1 I L R 30 Mad 

• Dll Mahomed Shcikl Cat L J 48 

’ Fmp V Sahac Rae I I R 3 Cal f 3 (s c ) 2 Cal L R , soj 

• K Lmp i IJhiitnath l h se 7 Cal M N 34s 

• Q Emp V Jadub Das I L R 27 Cat 205 (s c ) 4 Cal W \ 139 
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Where, on his own showing in his charge to the jury, the evidence is so 
open to hostile criticism as to justify the jury m regarding it with suspcion 
the Sessions Judge docs not exercise a proper discretion in refernng the case 
under S 307 * 

Neierthelcss the report shows that the case was dealt with on its ments 

Where the Sessions Judge recorded that he saw no reason for not accept 
mg the verdict of the jury and adjourned the trial to pass sentence, he tias not 
competent to reconsider the case and to refuse to accept the verdict reiernfj! 
the case to the High Court under S 307 The High Court refused to consider 
the reference and directed the Sessions Judge to pass sentence * 

It is not for the High Court in a reference under S 307, after reading the 
letter of reference and the Judge’s charge to the jury, to abstain from examn 
mg the case on its merits unless it can be shown that the verdict of the juT 
was unreaso''ahIe * To do so ould not be “giving due weight to the opi- 
nions of the Sessions Judge and jury ’’ S 307 (3) . 

If the Judge agrees with the unanimous verdict of the jury he cannot su 
mit a case under S 307 on the ground that he thinks that the 'erdict 
illegal * 

In a case -nder S 397, Penal Code, it is open to the jury to convict under 
S 326 of that Code, though the offence is only triable by assessors, and >n 
a reference under S 307 of this Code the High Court could convict unocr 
S 326, Pen 1 Code » 

Under S 307 the High Court has very full powers to re-open all 
in connection with a verdict of accjuiltal by a jurj with which the Joflfi® 
disagreed It should however only interfere where a jury has arrived s 
verdict which is perverse or clearly and manifestly wrong Uhcre 

has given a verdict which is not perverse and is not clearly and ntm 
wrong, the verdict ^should not be interfered with although it is S,, 

sible to form a not unreasonable opinion contrary to the opinion tnKen 
the jury • ^ 

NVhen on charges under Ss 302 and 302/3^ Penal Code, the Jud?® 
with the jury that it is doubtful whether the accused committed the cne 
his own hand and submits the case under S 307 on the ground that ^ 
agrees with the verdict as to whether the accused acted together m 
of the common intention the High Court should not, even if it Ins 
to do so, deal with the question whether the accused committeeU the 0 
personally r 

A case coming before the High Court under S 307 is not heard by 
Court in Its original criminal jurisdiction, but as a Court of Reference ^ 
CISC of Its powers under S 28 of the Letters Patent which are co-ea«" 
With its appellate jurisdiction ■ . f r s 

In a case referred under S 307, it is for the Government who a^k 
conviction to begin when the reference is heard by the High Court* . g. 

Where the Judges of the High Court hcanng a case referred tinder J j 
differ m opinion, the procedure laid down m S 429 should be followec, 
the case should be referred to a third Judge ** 


t K Emp I Chidghan Gossam 7 Ca! \\ N 135 
Q Emp V Alojahur Rahman 4 Cal N 6S3 
* ^ - L J 63S IS c) I L R 36 
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RETRUL AFTER DISCHARaE OF JURY 


409 


The ^I^dras High Court hod held thit in \icw of S 310 nn iccused person, 
Tvho«e ea«c the Sessions Judpc intended to submit under S 307 could not be 
asKed to p'eod to n chirRe of •» preMous mmiclion, and that it would be only 
nfter he hid besn found puiln bt the High Court lint the charge of the pro 
Mous con\)ction could be tried ' The imendnieni of S 307 has rendered thi« 
case obsolete 


G — Rc-tnnl of [ccuwl after Discharge of Jury 


308 AVlienctpr the jnrj is rlisclnr/^ed, the accii«iecl «5lnll be 
ck'tatnetf m cusUmU ot ott bail (as the case 
mi' In'), ■■mil I'lilf li'" •'"'i' imotber jury, 
unless the Jtidge considers tint lie should not 
be retried, in ttlnch case tho Judge slinll make an entry to tint 
effect on the charge, and such cntr\ sliall operate as an acquittal 


Jur 7 is discharged 

This would be under S 28’ on the absence of one of the lurors, or for the 
jncapacitj of an) juror to understand the proceedings or the trial, or under S 
*83, when the prisoner becomes incapable of remaining at the bar, or, under 
^ 305, in a trial before a High Court where the verdict is not that of the 
prescribed majontv of the jurors, or if it be of such majority and the presi- 
ding Judge disagrees with (he mnjoni) Rut it ts doubtful whether the dis 
charge of the jury under S 1S3 would require a fresh trial before another 
jury, see note to S 283 

® 497 (•) declares that a person accused of a non bailable offence shaM not 
be releas^ on bail, if there appear reason «ble grounds for believing that he is 
guilty of an olTence punishable with death cr with transportation for life 
The Public Prosecutor may with consent of the Court withdraw from a 
prosecution, in which ease, if (he witlidrawal is after the charge has been 
framed, the prisoner shall be acquitted 4<)4 ) 


Faymeot of Jams 

See note to S 331 post for the orders of Government in this respect 


II — Conclusion of Trial tn Casa tried with 4 .spsson. 

309 (J) "Wben, in a case tried with the aid nf osses ors, 

Delivery of opinions tbc casc foF tlie dcfencc and the piosecutor's 
of assessors Tcpl} (if any) are concluded, the Tourt nny 

suni up the e\idence for the prosecution and defence, and sbill 
tlien r*’quire eacli of the assessors to state liis opinion orally, on 
till the charges on which the accused has been tried and shall 
record such opinion, and for that purpose may ask the assessors 
such questions as are necessary to ascertain what their opinions 
are All such questions and the answers to them shall be 
recorded 

(2) Tlic Judge shall then give judgment, but in doing <?o 
Judgment. bound to conform to the opinions 

of the assessors. 


Emp V ICandosamj Goundan, I L R 30 Mad , 134 
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(9) If the accused is comicted, tlie Judge shall, unless iic 
proceeds m accordance with the pro\isions of section 562, pi« 
sentence on him according to law 

This section has been amended by Acl No Will of 1923 S 82 In 
first place it now makes it clear that the opinions of the assessors must coiw 
c\ery charge on which the accused has been tried secondly it is speefica ' 
provided that for the purpose of recording the opinion of an assessor t t 
Judge may ask such questions as are necessary to ascertain what the opni 
on IS all such questions and answers must be recorded Sub section (3) ^ 
amended now states the law more accurately S 562 empowers the toit 
to release certain convicted offenders on prob ition of good conduct inslc 
sentencing them to punishment ,, ^ 

Compare S 289 If the accused says that he does not mean to a ^ 
evidence the prosecutor may sum up his case and if the Court - j 

there is no evidnce that the accused committed the offence, it may 
case tried with the aid of assessors record a finding of not guilty—S 
Sub section (3) provides similarly for such a case if the accused says t a 
means to adduce evidence 

The Court may sum up ^ 

No provision is made for any record of such summing up, as in a case 
by jury (S 367) It has been pointed out «t ts not necessary to t 

record of the discussion between the Judge and the assessors, for ^ " .|„ 
held there is an appeal on the facts and the Appellate Court can . p( 

grounds of the finding of the Judge and the assessors The real ° J 

ap|»intmg issessors is to assist the Court and the discussion and «nr 

of points by a Judge sitting with assessors cannot be said to be ner a^! 

1 furtherance of the object of getting the best assistance for its 
judication of the case ^ jpr* 

But any questions asked for the purpose of ascertaining what the ass 
opinion really is and the answer thereto must now be recorded f 

The object of summing op the evidence in a tiial held with ' , , jjie 

assessors is to cn ible the Judge in a long or intricate case to P 

evidenic before them in an mteHigiblc form so as to assist them 

» reasonable conclusion not to give the Judge an opportunity of e\p 

his own op nion in omphalic terms on every single matter put m ev rf ^ 
the face of the very deeded op n ion e-vpressed by the Judge ni 

cinnot otherwise than be very much embarrassed in forming an 
tpnion of their own* ffmecs fl 

When the accused is charged at the same time with several olie 
which some are and some are not triable by jury he shall be tried b) J 
such of those offences as arc triable by jury, and by the Court of Sess' ^ (,) 
the ad of issessors for such of them as are mt triable by jury j, uH 

If these charges form the subject of the same trial the verdict of tie |H 

be taken in respect of such charges as are triable by Jury and the op n 0 j \ 
same persons as assessors in respect of the other charges » The h""! 

the jurors as assessors* should be taken where the opinions of or’'/ 
been taken the conviction was set aside as it was an irrcguhrif} 

S 537 


Opinion of each assessor 

The record of the opinion of each assessor should appear ift rro I’l 

ment of the judgment of the Sessions Judge It IS not sufficient tint 
should contain a mere verdict of guilty, or not guilty or proven o'' ^ J — 


’ 0 t Amirvidd n 7 B L R f 3 (s c ) 15 W R Cr 15 

* Shadiilla Hovvtadar e Emp I L R 9<^I 873 (s c ) t2 

* 0 Emp V Sami I L R 13 Mad 426 ' 

* Itamaknslina Rcddi i Emp I L R 26 Mad 308 


Cal L n 5 "' 


Cinr XXIlt TRIAL WITH ASSESSORS. ill 

Stc. 5 iJ 9 

uhit the High Court requires, »«, not onI> the result flrn\cd at by each assessor 
sitting on a Sessions tml, but, jf possible, the m«ons hy which each assessor 
am^ed it that result, that is, the grounds of his opinion While avoiding 
proliMt), “sessions Judges should be nrcfiil to he intelligible and precise m 
recording such opinions » This is more particular!) necessirj uhen the Judge 
differs trom the assessors * 

The ipmions of the isscssors have m> legi vahdit) such as the verdict of 
a jury Their weight depends in the mson nrd sense by vvJuch they are sup- 
iwrtcd Iht Judge should, thenfon, ibtain and sepantely record the opinion 
of each assessor, md should invite mil encourage cich assessor to make his 
opini n more ihin i bare opinion wn the case, slating the view that the asses- 
sor takes of the fids unJ the considcr'itions (in brief) on which his opinion is 
founded * 

^^he^c the assessors svire not asked or given an opportunity to give their 
independent opinions in the nse, but were required to answer a number of 
qin'stions, and on ihtir mswers tlicir opinion was recorded by the Sessions 
Judge, a new trial wiv ordered It was pointed out that the Sessions Judge 
had no pinver to question the issessors until they had delivered iheir opinions 
orall) and he had rccfrded the opinions He was then at liberty to put to 
them such questions as he considered to be necessary to elucidate and supple, 
ment their opinions * 

In sn fir IS this decision laid down tint there can be no questions until 
ihe opinion has been recorded it is probibl) not in accordance with the new 
••iw The section now provides th-it, /or Ihe purpose of recording the opmon 
the Judge ma) ask questions This is not the same thing as the asking of 
questions to elucidate m opinion ilreid) recorded fhe proper pnetite would 
be to ask the opinions, and if these opinions arc not clear to ask supplementaiy 
questions But as the questions and answers have to be recorded it would 
obviousl) be not only comcnieni but neccs'iry to have the origiml opinion also 
recorded Tlie amendment is probably intended to give effect to the Jaw laid 
down in a Calcutta case* 

Consegueace of hot recording opinions of assessors 

It his been held that when a judgment of acquittal is recorded, it is not 
necessary to record the opinions of the assessors • But in another case,' the 
omission was held to be 1 serious irregolarity which, however did not affect 
the conduct of the prosccun n or prijudice the prisoner m his defence, so is 
to be 1 sufficient ground f r intcrfererirc on revision In mother case the 
omission of the Judge to rciord the opinion of the isse»sors wis regirded is 
having oicasi ntd a failure f jusine md « new tml vms ordered beciiise the 
Judge hid irr ntiusl) proiccdrd tinJir S aSj (^) un the ground th it there was 
evidence in the use which he crosidercd to be unsi(isfictor\ untrusiworth) 
or inrATOfvI/Jf’ Jhi JiiOgr j jorpviUjtftJi l.be /irnsrriU.v-vj ii-iVT? sj.m 
nving up his c isi ind pr iluded himself frim the idvintigc if taking the opi 
nions of the is«essi)rs up n the evidente * It ln> however, been held Ihit, 
where there is n> ciidcncc (not where there is some evidence which the Judge 

* Cal II C Cir 4 June -3 1865 Rules «.c 24 All H C C O 15 of 1865 Dk 
Cir p 17 

* f ” R Cr 6 Q e Bushmo Anen ib d 21 

* R 6 


I L 
414 


1 . R 41 Cal 350 
£2 

‘Vfhnwevprp'imaKrfshnaReddit Emp, 
_ \ajirara. I I. R , 16 Bom , 
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disbeliexcs) that the nccused committed the offence, the Judge in recording a 
finding of not guilty need not take the opinions of the assessors ^ 

The matter is hone\er different where the nccused has been conMcted In 
such a case, a statement of the opinions of the issessors is of the grtit 
importance when the case comes before a Court of Appeal or Revision 
such opinions had not been recorded the case was returned m order tnnt t O 
might be obtained and recorded - A similar order was passed where the cp 
nions recorded were incomplete, and did not enable the Court to determ neo 
which of the charges the accused were comicted* So also, where the Ses ns 
Judge convicted on evidence talon after the assessors had been di charg™ * 
new trial was ordered* The Sessions Judge is bound to form his opinonc 
the evidence taken at the trial, aided by the opinions of the assessors® 

In connection with this subject, the terms of S 537 should be 
mind, no finding, sentence or order passed by a Court of competent juris c 
shall be reversed or altered on appeal or revision on account of any error onis* 
Sion or irregularity in the judgment or other proceedings during the trial un^ 
such error, omission or irregularity has, in fact, occasioned a failure of 
Ss 336 — 373 provide for the form of a judgment its delivery and 
culars If sentence of death is passed, the proceedings shall be c—fj 

the High Court and the sentence shall not be executed unless it is ^ 

by such Court — S 37^ When the accused is sentenced to death * t 
Judge such Judge shall further inform him of the period within whicn 
wishes to appeal his appeal should be preferred —S 371 (3) I 

If the prisoner is acquitted no warrant of release or intimation to * 
authorities is necess iry The prisoner is entitled to be discharged from ^ 

immediately on judgment of acquittal being pronounced, and if jhc 

further charge pending against him, his further detention is illegal It 
jail authorities, in whose custody the prisoner was uniil the trul 
to satisfy themselves of the result of the tnal and no formal warrant 
ordered by the Court to the Superintendent of the Jail is necessarj l 
High Court orders) , 

On application made by the head of the department copies 0 
acquitting Government Officers of dlicndes shall be suppled free ° ng 

bimilar orders have been passed regarding communication of orders 
persons in the Military service of Her Majesty and others See 

Pavmfnt of Assfssors — See note to S 331 post for the orders of t»o 

310 In the case of a trial by a jury or -nith the aid of ^ 

„ . sors when tlie accu‘?e(l i"? charged ^ * 

ptCT.ous S™”u“n' offence and further charged tint he jeil 
son of a previous conviction liable to eu ^ 
punishment or to punishment of a difTcicnt kind for pucIj 
quent offence, tlie procedure jircsenbed by the foregoing 
sions of tins Chapter shall be modified as follows, nainel) 

(a) Such further charge shall not be read out m Oou 

the accused shall not be asked to plead Ajoc 
shall the same be referred to b} the jirose 
or an> "evidence adduced thereon union's an ^ 


* Keg V Parvati 7 IJom H C R Cr S2 

* Q V Mussumat Mma Nuggerbhatin 3 \\ R Cr C 

* y V Malam Mai 22 W R Cr 31 „ „ 

* U Lmp V Ram Lai 1 L R 15 All 136 {s c ) All W b> 1893 T 5 

* Uewan Singh tr Q Emp , I L R 22 Cal , 803 
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(0 li 0 In*; been comicted of tlic siib'sequent 
offence, or 

(n*) tlie ]iir\ ln^p dolnoied their ^cr(llct, or the 
opimom of tlie nspesor*; In\c been lecorded, 
on tlie clnr"e of tlie sub'jeqiient offence 
(h) In tlie c'l'^p of a trnl luld with the aid of assessors, the 
Court nn\ in its diseretion. piocccd or refrain 
from prortidin*! with the tiial of the accused on 
the clni"o of the pipMons coiwiction 

[S 310 has been rcmodcUed b\ \it Nu Will if i9’3 S 83 but the 
redrafting makes no miternl tlieralion in the Ittt ) 

There would thus pocticalh be iw< -cpinte Inals in such a case one ol 
the <ubstanti\e offence of whi h ihe ifcu**rd is charged the other of a presious 
con\iction charged a', an aggnaiiion of th >l tfftnee But il wou'd be nciessar> 
to proceed on the see nd p rtion of the charge only if the accused has been 
convicted of the subsequent offenee that is of the offence for which he was 
committed for trial The object of the law m keeping back a charge of a pre 
vtous conviction is to prevent any pnjudue in the minds of the jury or assessors 
in the trial of the subsequent charge 

S 511 post provides special means of proving a previous conviction 
If there is no evidence to prove the charge of a previous conviction the 
Sessions Judge cannot ask and examine the accused in order to obtain an 
admission from him An accused person can be examined only to explain 'any 
circumstance appearing in evidence against him (S 342) * 

S 73 Penal Code enables 1 C url to enhance the sentence to which a 
person convicted of an olTencc punish »ble under Chapter \11 (relating to com 
and Government stamps) or Chapter \MI (against property) with imprisonment 
for three years or upwards has been previously convicted of such an offence 
The record sh uld invariably show that reference to a previous conviction 
''as not made until the accused had been convicted of the subsequent offence* 
The Madras High Court had held that the accused cannot be called upon 
to plead to a previous conviction where the Sessions Judge has determined to 
refer the case under S 307 to the High Court lecause he disagrees from the ver 
d ct of the jury * S 307 as now framed lenders this case obsolete It requires 
the Sessions Judge to try the charge of previous conviction before submitting 
the case It is presumed that the High Court will not be pnejudiced by 
knowledge of the accused s antecedents and so the High Court, in case it 
coav irJ.s. v«, g. tA voience fcicthLwilh. 

Where, in a trial by jury, the prisoner was called upon at the same time 
to answer a charge of iheft and also one of having been previously convicted, 
the irrcj^ubnlv was condemncl I ut the conviction was not set aside as the 
evidence of the theft was so clearly proved that the verdict of the jury could 
not have been inllucnced by the irregularity* 

\s to the procedure in warrant-cises see S gs^A which renders obsolete 
the ruling in Dehrt 9 oiiaf v Emp I L R 50 Cal , 367 


* \aMn t K Cmp I I It *8 Cat 68-) Basanta Kumar t Emp I I R 26 Cal 

• Kristo Bet arv Bass i Emp iJ Cal L R 555 

• Kandasami Coiindan I L R 30 Mad 134 

* Hep n Iteliari *'havv t Emp 13 Cat I R 110 
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311 Not^\ltll?t'lndlng 'injtlung in the last foregoing sec 
tion, evidence of the previous conviction may 
When evident, of 1)“ e>'cn at the trial for the suhsequenl 
previous conviction offencc, if tlio fact of the previous conviction 
may be given idcMnt imdcr the provisioDS of the Indian 

Evidence Act, 1872 

The follo^Mng portions of the E\idencc Act (1 of 1872) relates tothJ 
section — 

Facts shounng the existence of nny state of mind such as intent ofl 
knowledge, good faith negligence, rashness, ill \m 11 or good "ill tO"ards an) 
particular person or shoumg the existence of any state of body or bodly 
are reletant "hen the c\idc.nce of any such state of mind or body or doq J 
feeling is in issue or relevant 

Explanation II — But "here upon the tnal of a person accused of an 
the prcMQus commission of an offence 1$ relevant within the meaning of ’ 
section the previous conviction of such person shall also be a relevant fac 


JUusiratt&n 

(b) A IS accused of fraudulently delivering to another person a counter n 
coin, which, at the time he delivered it, he knew to be counterfeit «-,,eii 

Tho fact that A had been previously convicted of delivering to enotner pe 
as genuine a counterfeit com knowing U to be counterfeit is relevant —s 
Evidence of previous convictions is not admissible to prove the **®***p^J^*' 
of the accused when the charges are under ss ^25 395 and 402 

'So in a trial for an offence under S 400 Penal Code, (belonging to 
of persons associated for the purpose of habitually committing tbh 

previous conviction of the ac'used of dacoity was held to be relevant u 
section * baractrr 

In criminal proceedings, ihe fact that the accused person has a in 

IS irrelevant uni ss evidence has been given that he h'»s a good jpncf 

which case it becomes relevant A previous conviction is relevant os ^ j 
of bad character — (Evidence Act 1 of 1872, S 54 as amended by Arv 
1R91 S 6) 


J * — lilt of Juro}*s for Hiqh Court and winniontng 
Jurors for that Court 

312 Tho High Comfc ni'i\ prescribe the number of 
Number of special ^liosc mnics shall be entered at any one 
in tlie spccnl juior? list 

Provided tint no definite mimber of Europeans or of 
enns or of Indnns slnll be *50 prescribed ^ 

The expression ** High Court ” used m this Chapter, except In S 
S 307, means a Chartered High Court and also the Courts of the Juoi 
missioners of the Central Provinces Oudh and Smd — (S 266) »,« ereJ*^ 

The amendment of this section (by Act No \II of 1923* ^ .d-ibe tb* 

elasticity and defmitel) gives to the High Courts the power fo ^ iV 
number of special jurors The rules of certain High C ourts provi° , 

V Telia Ahir 1 K Emp 5 Pat I J 706 followlne MAntura e 0 

L R 77 Cal 130 and Etnp t N aba Kumar Patnaik i Cal W ^ PmP I*' 

• Pmp t Saba Kumar Patnaik 1 Cal v\ K ij< Manlcura Pasi r V. 

R 77 Cal IJ9 


CHiP -Win 
Secs 313 314 


LlSl 01 JUKOIlb IN HIGH COURT. 


475 


‘pccial Juror’s li<t »hou'd conlun the mmcs of two hundred Europeans and 
tno 1 iindrcd non Lurtipnns Tlje to do this Ins now disappeared, the 

object of the proM'O Ixinj* to secure tint the list should include all persons 
qualified to \\hafc\er natiomIit\ the\ mia belong As to qualifieations, see S 325 

313. (i) TIic clerk of tlic Ciown dmll, before the first day 

list of comiro and cRch \car, aiid subjcct to sucli riilcs 

sptcul jurors. ® as t)ie Hi^dt Court from time to time prescribes, 
prepare — 

(a) a list of all pcKoii'? liable to scric as common jurors, 

and 

(b) a list of jiorsons liable to ‘;ci\c a*? special jurois only 

(-?) Regard shall be bad, in the prcjiaration of the latter 

list, to the jiropert} , clnractci and education of the persons whose 
names are entered therein 

(3) No person sliall be entitled to ba\c bis name entered 
in the special jurors’ list niercU because he maj lla^e been 
entered in the special jurors Ji<;t for n picMOUs )eni 

(4) The Go\crnor ticncral in Council oi the Local Govern- 
nicnt in the ca'=e of the High Couit at Foit William in Bengal, 
and, m the case of othci High Couits, tlie Local Goveinment, 
®a) exempt an) salaried officei ol tioveinincnl from seiving as 
a juror. 

( 0 ) The Clcik oi the Cioun shall, subject to sucli rules as 
biicretion of officer .ifousaul, have full discietioii to piepare the 
preparing lists ^ H'cius to liim to bc proper, and 

there shall be no appeal from, oi icvicu of, bis decision 

For the def)nition o! Clerk of tht Cmvn,’ sec S 4 (e) 

In the ca«c » f tin. Cakiitta Ilifili Court the Local Goxernment has now 
concurrent p«n\cra of exemption wuh the Government of India, by reason of 
the amendment made in sub section (4) of the Devolution Act, XXXVIII of 1920, 

S 2 and Soh I 

314 (J) Pichminarv b''t‘i of person^' Inble to sezve as 

common juiois and as special jurors, rcs- 
PreliJncnai^TndrU sed* ptcfivcb Sjgncd b\ ttlC Clcrk of tllC ClOWn, 
bliall be published oucc m the local official 
Ga/cttc before tlic fdtcentli dav cl Apul next after their 
preparation 

(S) Revised lists of persons liable to sene as common jurors 
and special juiors, lespcctuelv , signed as afoicsaid, shill be pub- 
li&lied once in the local officixl Gazette befoie the first da) of 
Ma) next after then picpiration 

(3) Cojiics ol the said lists shall bc affixed to .some con- 
spicuous part of the Couit-boiisc 
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315 ( 1 ) Out of the peisons named in tlic leMscd lists afore 

Number of jurors to sdid, there shall be summoned for each ses- 
he summoned m presi- sion ill the toi\n whlch 13 thc USUal pwCC 01 
dency.towns tllO^e 

who arc liable to sene on special or common juries lespectneh as 
the Clerk of the Ciown consideis necessary 

(5) No person shall be so summoned moie than once m 
months unless the numbei cannot be made up without him 

(5) If, duimg the continuance of any sessions, it appeal’* 

Supplementary sum- that the lUimbci Of pcFSOllS SO SUmtUOncd 1= 

not ‘sufficient, such number as maj be ucce** 
sarj of othei persons liable to scr%c as afoicsaul shall be suru- 
moned for such sessions 

Ss 315 and 316 prOMderJ for tho number of jurors to be sunimoo«l 
and without the presidenc> towns but the 'amc amendments hate been m 
here as m s 576 The cnteiion now i:. whether the High Court is *‘***‘’^ 
■the town which is its Usual placo of sitting In S J15 a discretion os to 
number of jurors to be summoned has been left to thc Clerk of the Crown ( 

No Will of iq->3 S 84) 


816 WheneNei a High Coiut has given notice of its 
Summoning jurors tcntjon to hoM Sittings at any 
outside the presidency. tllO toWn whicli IS the USUnl placO 01 Blttuiei 

such High Couit for the cscrc^c 
giiial cnmiinl juii«diction, the Comt of Session at sueb pj'^ 
sliaH, subject to any direction winch may be given by the i|i8 
Couit, summon a sufficient mimbci of jurors from its own li'' 
in the manner hereinafter preset ibed for summoning jurors 
the Court of Session 


Sro S 33s 

8W. (jf) In addition to the persons so summoned as 1^^*! ' 
Military jurore. thc said Court of Scs^.ion sinll, it |t 
needful, after communication will' ^ ^ 

in.iiiding officer, cause to be summoned such miiubcr oi r" 

missioned and non-coiinniRsiontd ofliccis in Her ^lajcsty s j 
or Air Force resident within ten milts of its phcc of sitting ■''' 
Court considers to he necessary to innKc iij) the juries rciji'H^'^' ^ 
the tiial of poisons chargctl with olToiiccs before the High 
aforesaid. 

(2) All officcis so quitiinoned sImH Ijc liable to sci\o 
juries noiwitlist, Hiding anything contunod in this Code; ^ 
such officir bliall be buininoucd whom Ins coinmaiiding 
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dc'-ircs to In^c e\cii<5C(l on tlic gioiiml of mgciit official diitj, or 
for ail) otlicr special ofiicial rea'^on 

Onlimrilj 'll! jKrsons in Hir s Anri) nre c\cnipt from Inbjlity to 

sene as juror* — S 3-*o (5) 

318 ^ 11 ) |)cr«on summoned midti section 315, section 316 
FaJure of jurors to OF ‘^CCtlOIl 317, A\llO, UltllOUt hwful C\CUSe, 

fails to attend is rtquucd b) tlie summons, or 
ulio, haling attended, dejiarts Mitliout baling obtained the pei- 
niicsion of the Judge, or fails to attend aftci an adjournment of 
the Court after being ordcied to attend, shall be deemed guilty 
of a contempt, and bo liable, b) oidci of the Judge, to such fine 
as he thinks fit, and, in default of pajment of sucli fine, to im- 
prisonment for a term not exceeding si\ months in the cml jail 
until the fine is paid 

Provided that the Court liny in its disciction remit an) fine 
or imprisonment 'o imposed 

If a trial is adjourned the jurors $h ill itund nt (he adjourned sitting and 
at e\try subsequent sitting, until the eondusiun the trial —S 295 

K — List of Jurors and Assr^isots for Court of Session, and 
Summoning Jurors and Ississors for that Court 

319 All male persons betwten the ages of tuent)-one and 

si\t) shall, exetpt as next hereinafter mention- 
jufo«or?s$«sorr* ** ^d, be liable to ser\c as jmors oi asbe‘'Sois at 
ail) trial held within the distiict in which they 
reside, or, if the Local Goieiimicnt, on consideration of local 
circumstances, has fixed any smallei aiea in this behalf, within 
the area so fixed 

320 The following pci sons aie exempt from liabiht) to 

Exemption* &ei>L as juiors or assessors nimely — 

(a) ofBceis in civil enlplo^ siipciioi in lank to i Distiict 
Magistrate , 
ih) salaried Judges, 

(c) Commissioners and Collectors of Ec^enue or Customs, 
((/) police officers and pcisons engaged in the Preventi\e 
Service in the Customs Dcpaitmcnt , 

(c) pcisons engaged in the collection of the leienuc whom 
the Collector thinks fit to exempt on the ground 
of official dut) 

(/) pei^ons ictinll) oflicnting as pne-'ts or ministers of 
their icspcctnc icligious. 


/ 
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{(j) pcison^ in Hei Majesty’s Army or Air Toicc, except 
Mhen, by any Iim in foicc for the time being, tlicj 
aic specially made liable to serxc as jurors or 


issessors , 

(h) surgeons and otlicis who openly and collst^ntlJ prac 

tise the medical profession , 

(i) legal practitioners (as defined bj the Legal rracti 

tioneis Act 1879) in actual piacticc, 

(y) persons employed in the Post-office and Telegrapa 
Depaitments, , 

ik) persons exempted from personal appearance in hour 
under the pro\ isions of the Code of Civil 
duie, sections C40 and 641 , . 

(0 other persons exempted by the Local Government ire 


liability to sene as jiuois or assessors, 

Ihc terms of S 320 are exempt from liability/ not 'incapable * jjj,. 
Codes of 18O1 and 187a The right to exemption should be claimed a 
hslied (see S 324) v^moted ' 

In Bfnoal Barristers at taw practising out of Citcutta have 0^1! 

also officers of the Currency Department,* also certain officers of tb 
Nngpur Railway * of the Darjeeling HimaJnyan Railway,* and ' 

Bengal Railway* shall 

In Madras all persons residing outside an nren the radius of w 1 ^ ^ jf? 
fix^cl at twenty miles from the place where trials before the Sessions 
held m districts where there n* no Railway communication ha\e 
from liability to ser\e as jurors or assessors at nny trial held in * e 
which they reside But persons residing m districts where '*'* 

communication shall be liable to serxe if the journey to the tow 
Sessions Court is situatM from the town or xilhge in which they jf, ihr 

exceed ”1 ciistTnce of fifty miles bj ml and ten miles by rond or ^ f rtf 
districts of Ktstin Godnseri and Malabxr this radius has been exte j.j( 

miles in the enses of such towns or xillagcs as arc in direct commu 
water with the Sessions station^ . 

In Madras the holders of \nrious offices have been exempted 
to ‘^erve ns jurors or assessors * , 

In the Pasjvd certain persons have been exempted under S 3’® 
fn RiiiTlsii Birmv all pc*r«ons living -it a distance of 1^ 

from the plxcc where trials before 1 Court of Session arc he 
exempted '* 7 

[n cf (6) jalnnrd Judges only orp exempted This ^ , rode ^ 
non stipcndiarj Migistntcs who -ire Judges (See definition re* 

hut nit sofriried Judges liable to serve *is jurors or issessors Cl (‘ 


t Cal Gai iS^S Part I p 7x1 X|an Vol II p 83 

* Cat Cat 1^6 Part I p ■’96 Man \ol 11 p 83 

* Cal Cat iRos Part I p 851 Min Xol II p 81 

* Cal Cat 1R05 Fart I p 598 Man \ol ll p 83 

» Cal Cat i8o5. Part I, p 1273 Man Vol II p 9^ 

* Covt Mv! 1884 Mid Rules Ac Vo Qt 
’ Cost Vtad rSgo Rules Ac Vo 92 

* Mil Riilev Vc ^o 88 

* Pin} Covt bov 15 1886 Bl< Cif Vol I r 75 
'• Cat 1893 Part 1 p I54 
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821 ( 2 ) Tiic Sc‘5':ions Judge, snd the Collector of the dis 

Lst of jurors and tfict OF Ruch otlicr officer IS the Local Govern- 
mcnt appoints in thiR belnlf, shall prepare 
and make out m nlphahetical order a list of per<?onR liable to serve 
Vi jurors or asse«!«ors and qualified in the judgment of the Sessions 
Judge and Collector or other officer as aforesaid to serve as such, 
and not lil elj to be Ruccecsfiillj objected to under section 278 
clauses (6) to (h), both inclusive 

(2) The list shall contain the name place of abode and qua 
lit! or business of cverv siicli jicison and if the person is an 
European or an American tlic list shall mention the race to 
ivhicli he belongs 


322 Copies of such list shall he stuck up m the office of 
PuMuatian cf 1 st Collector or other officer as aforesaid ind 
* m the Courthouses of the Distiict Magistrate 
and of the District Court and extracts therefrom m some con 
spicnous place in the town or tornis in or lu ar ulncn the persons 
teamed in the extract reside 


323 To crerj such copv oi extract slnll 1 o subioined a 
Obectorjtois Rotice Stating that objections to the list will be 
heard and determined b\ the ‘Sessions Judge 
and Collector or other officer as aforesaid at tlie Sessions Court 
house, and at a time to be mentioned in the notice 


824 (1) For the bearing of such objections the Sessions 

Revsoncfist Judgc shall sit with the Collector or other 
officer as aforesaid and shall at the time and 
place mentioned in tie notice icmsc the list and biai the objec 
tions (if anv) of persons interested in the amendment thereof 
and shall strike out the name of anj person not suitable in their 
judgment to serve as a juror or as an assessor or who maj estab 
hsli rvl t to anv exemption from scivice gi\cn b) section 
320 and insert the name of any person omitted from the list 
whom they deem qualified for such service 

(2) In tlic event of a diffcience of ojiinion letwcen the Ses 
sions Judge and the Collector or other officer as aforesaid the 
name of the proposed juror or assessor shall be omitted from 
the list 

(3) A copv of the revised list shall be signed b> the Ses 
sions Judge and Collector or other officer as aforesaid and sent 
to the Court of Session 

(4) Anv order of the Sessions Judge and Collector or other 
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officer 'IS 'ifoies'iid in prepiniig ‘ind revising tlie list ‘ilnll be 
final 

(5) Any exemption not claimed under this 'leption slnll be 
deemed to be waived until the list is next revised 
Annual rev on of (6) The list SO ptcparcd^^ and revised ‘'ball 
be again levised once in eierj year 

(7) The list so re\ised shall be deemed a new list, and shall 
be siibiect to all the lules hcicinbefore contained as to the li't 
originally prepared 

825 In the case of any district for which the liocal Got 
preparat on of list emmcnt lias declared that the trial of certain 
of spec ai jurors offcjiccs shall if tlic Tiidge ‘50 diicct he '' 

special jury, the Sessions Judge and the Collector of such 
tiict 01 other officer as aforesaid shall prcpaied in addition to 
revised list hereinbefore prescribed, a special list containing 
names of sucli jurois as aio borne on the levised list and 
the opinion of such Sessions Judge and Collectoi or other oin 
as aforesaid, by reason of their possessing superior qualincati 
in respect of property, character or education, fit persons 
8er^e as special jurors Provided aluajs that the inclusio 
the name of any person in such special list shall not invoiTC 
removal of his name from the rcMsed list nor rcheie him o 
liability to 8er\c as an ordinal} juror in cases not tried by ''F 


Compare S 269 under nh ch the local Gen eminent maj 
ration and ma) also g\c the Scss ons Judge d scret on on ®PP' d bf 
h m or of h s o n mot on to d rect that a trial to be held by jur> S"’'' , QQ,frfl 
jurors summoned from a special jury 1st and it also cmpotNcrs the Loc 
ment to rc\oke or alter such order 

326 (2) Tlic Sessions Tudge shall ordinaul\ d'lT ^ 

Dstrict Magistrte asl bcfojc thc dax M hich lic HiaT ^ 

to summon jurors and tO timC fl\ for holding thc seSSlOuS, . 

assessors Icttcrtothc District Magistrate request 

Inm to summon as manv persons named m the "aid 
or the said special list as seem to thc Sessions Tudge 
for trials by jur} and trials axitli the aid of ssscssors at 
sessions, the number to be summoned not lieing less than 
tlic number required for anj such trial and including " 
accused person is an European or an American, ns 
peans or Americans as im\ lie required for thc purj) 0 "C ol 
mg jtirors or assessors for the trial 

(2) The nsnios of tlie ptmoiis to he suinnioncd f'h'' 
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dra^ b} lot in open Court, cvchiding tlio'^c ^\lio Iia\e served 
within SIS montlis unlc'^s the number cannot be made up without 
them; and the names so drawn shall be specified in the said 
letter. 

(3) Where the accu’^od requires and i<? entitled to be tried 
under the proai'^ions of section 275, there shall be chosen by lot, 
in the manner prescribed b\ or uiulcr^ section 27G, from the whole 
number of persons returned the jurois who are to constitute the 
jury until a jurj containing the proper number of Europeans or 
Europeans and Americans or of Indians, as tbc case may be, has 
been obtained ■ 

Provided that, in anj ease in which the piopei number of 
Europeans or Americans cannot otherwise be obtained, the Court 
maj, in its discretion for the purpose of constituting the jury, 
summon any person excluded from the list on the ground of his 
being exempted under section 320 

(if) Where, under the proMso to subsection (3), the Court 
proposes to summon as a juroi aii) person in His hlajestj's Armj, 
the provisions of section 317 shall ajipl) in like mannei as they 
spply for the purpose of the summoning of military jurors for a 
tnal under section 31G 

Hie hst words of subsection (ij, from 'and including were added by Act 
«o \n of igjj S 15 Directions to this effect had generally been given by 
High Courts Subsections (3) and (4) were added by the same enactment They 
provide for the special case covered by S 275 where the accused having claimed 
to be treated as belonging to a particular class (See Chapter \L 1 VA) requires a 
majority of the jury to be of bis own class 

Sch V (3?) gives the form of precept to a District Magistntc to summon 
jun rs and as«cs->ors 

The exact number of assessors (nnd jurors) to be summoned it evch Session 
IS left to the discretion of the Court of Session who'c vtm should be to render 
the duly of sitting on Sessions trials as little onerous vs possible b) abstaining 
on the one hvnd, from requiring the attendance of more persons ilnn may be 
reasonably necessary, and providing on the otlicr for n cli inge of assessors after 
die trial of every third or fourth case (Madras H Ct rules) 

No assessor should be summoned too frequently When jurors or assessors 
are summoned, the notice should be sent to them in a regular and formal manner, 
and thej should be irevted with con«iderati vn vnd rc«peit (Bombiv H Ct ) 

In Bcscal, the following order has been passed in regard to pajments to 
jurors or assessors attending a Court of Session 

The District Magistrate shall order piymcnt on the part of Government to 
iny juror summoned lo attend Ins Court ind the Sl» n Judge >>11111 rdcr 
payment to any juror or vssessor summoned to attend li C urt tf ^ dv Iv 
allowance for the days of attendance at Court onlv of n t less ihvn one rupee 
and not exceed ng five rupees, ifi the case of my juror r isseseor who ni ly ppfy 
^^o*r>*>y in writing for «uch nllowmie ind provided that the di tmee between 
^ the usual residence of the juror or assessor and the Court hou«e which he attends 
exceeds five miles 
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officer 'IS ‘xfoies'iid in prepiring 'ind leMsing the list slnll be 

final 

(5) An> exemption not chimed under tins ‘icction slnll be 
deemed to be waived until the list is nett revised 
Annual levinon of (6) Tlic list SO prepared^ Rud revised stiH 

be again levised once in e^erJ yeai 
{7) The list so revised slnll be deemed a new list, and sball 
be subiect to all the rules heicinbeforc contained as to the li' 
originally prepared 

325 In the case of any district for which the Local Got 
P reparation of list emmcnt has declared that the trial of cer n 

of special jurors offciiccs shall if tlic Jndjjc SO diicct nc i 

special ]ury, the Sessions Judge and the Collector of such j 
tnct 01 other officci as aforesaid shall prcpaied in addition to 
revised list hereinbefore prescribed, a special list containiDo 
names of such jiirois as arc borne on the iCMScd hst and arc 
the opinion of such Sessions Tudge and Collcctoi oi other o 
as aforesaid, by reason of their possessing superior quahfica 
in respect of property, character or education, fit pf 

serve as special jurors Provided always that the jjjj 

the name of anj person in such special hst shall not invo 
removal of his name from the revised list, nor ^ 

liability to ser\c as an ordinary juror in cases not tried hy r 


Compare S aGg under whch the local Go\ernment maj 
ration and may also g\e the Sess ons Judge d scretion on °PP j *,i lifiJfc' 
him or of his own mot on to d rect lhat a trnl to be held by * j Co'ff’’ 
jurors summoned from a special jur> 1 st and it also empowers the 
ment to rc>oke or alter such order 

320 (1) The Sessions Tudge shall oidiiniiK, scmu 

District Magistrte •* T’* 'ImnS “ 

to SJmmon jurors and fo timc fi\ fOF holding tllC SCSSlOlio, 

letter to the District MiRistnte reque ^ 
him to summon as manv persons named in tlic said r<^J 
or the said special hst as seem to the Sessions Judge j,"! cni^ 
for trials by jury and trials a\ith the aid of nsscs'iors at 
sessions, the number to be summoned not being less ^ in\ 
the number required for ana such trial and including " ' 
accused person is an European or an American, as man ^ 
pcans or Amci leans as nn\ Ik rcquiicd for the purpo'o o 
ing jurors or asst t^tiors for tlic liial .| 

i-i) The mines of the jitrsons to he snninioncd “ 
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dravm bj lot in open Court, excluding tlio<?c -vUio have served 
within SIX months unices the number cannot be made up without 
them; and the names so drawn shall be specified in the said 
letter. 

(5) Whcic the accused requires and is entitled to be tried 
under the proM‘:ions of «cction 275, thcie shall be chosen by lot, 
in the manner prescribed In or undei, section 270, from the whole 
number of persons returned the jurors who arc to constitute the 
jury until a jur} containing the proper number of Europeans or 
Europeans and Americans or of Indians, as the case may be, has 
been obtained • 

Provided that, in an} ease in which the proper number of 
Europeans or Americans cannot otherwise be obtained, the Court 
nia}, in its discretion for the purpose of constituting the jury, 
summon any person excluded from the list on the ground of his 
being exempted under section 320 

( 4 ) Whore, under the proiiso to sub section (3), the Court 
proposes to summon as a juioi an} peisoii in His Majesty’s Armj, 
the provisions of section 317 sliall ajipl} in like manner as they 
apply for the purpose of the summoning of military jurors for a 
tnal under section 31G 

The hst words of sub section (i), from ‘ “ind including ’ were added by Act 
t'O \II of 19J3, S 19 Directions to this effect had generally been given by 
High Courts Sub sections (3) and (^) were added by the same enactment They 
prOMde for the special case covered by S where the accused having claimed 
to be treated as belonging to n particular class (See Chapter \L 1 VA) requires a 
majority of the jury to be of his own class 

Sch V (32) gives the form of precept to a District Magistntc to summon 
jumrs and nssesvors 

The exact number of assessors (and jurors) to be summoned at eich Session 
IS left to the discretion of the Court of Session, whose nm should be to render 
the duty of sitting on Sessions Inals as little onerous ns possible bj abstaining, 
on the one hind, from requiring the attcndince of more persons than may be 
reasonabl> necessary, and providing, on the other, for a change of assessors after 
itfc- iViai' ot'ever) tliirU' or iburlrt case (KTadras tY Cl ruiesj' 

No assessor should be summoned too frcquentlj When jurors or assessors 
are summoned, the notice should be sent to them in a regular and formal manner, 
and they should be treated with considerition and respect (Bombav H Ct ) 

In Bencal, the following order has been passed m regard to pajments to 
jurors or assessors attending a Court of Session 

The District Magistrate shall order payment on the part of Government to 
any juror summoned to ittcnd liis Court, and the Sessions Judge shall order 
pajment to any juror or assessor summoned to attend lii» Court, of a dai'y 
olloWance, for the days of attendance at Court only, of not less than one rupee 
.nnd'nol exceeding five rupee*, m the ca«e of any juror or assessor who may ipply 
pr-'iy or in writing for such allowance and provided that the distance bctvvecn 
the usual residence of the juror or assessor and the Court hou«c which he attends 
exceeds five miles 

G1 
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In the Panjab e\erj person summoned as juror or assessor to attend at an^ 
Court of Session, if hia residence be more than five miles distant from the Court 
to which he is summoned, is entitled to his hova. fide travelling expenses not 
exceeding the railway fare to ond from the Court where the journey can be 
performed by rail If such person be detuned by the Court for more than one 
day, he shall be entitled to subsistence allowance for the whole term of hi> 
attendance at Court at a rate not exceeding five rupees per diem It i* to 
the discretion of the Court to determine the class by rail to the fare of ''hch 
a witness is entitled, or, if he is unable to travel by rail, the amount of his 
fide travelling expenses to “ind fro 

Simihr orders have been passed in Dritisii Blrma 

In the UNirro PnovixcEX on application made by a person summoned is ’ 
juror or assessor stating that the distance between his usual residence and tae 
Courthouse which he has been summoned to attend covers five mies 
Sessions Judge or District Magistrate shall order payment according to 
laid down 

327 The Couit of 86*^31011 maj diiect jurois or as'^es'^ors 
Po..er to jommon *<> “iiimmoncd it otlicr period'! t'la” 

another set of jurors pcnOt] 3pcific(l in SCCtlOn 326, When tDO DUDl 
or assessors ijcforc tlic Court renders the alt 

(lanco of one set of jurors or assessors for a session oppi 
sive, or ■whenever for othei reasons such direction is found to 
necessary 

328 Every summons to a juror or assessor shall ho 
Form and contents Writing, and shall retjuirc his attendance 

of summons qj. asscssor, as the case may be, at a ti 

and place to be therein speciSed 

&vh \ ( 33 ) gives the form of summons to a juror or a*«e>sor 

329 When anj person suramoned to serve as a 
When CoTeinmeni iissessor IS in the service of Governmcnl of 

or Railway servart may a EaiUvay Company, the Court to serve 
* uhlch lit IS so summoned nnj excu'^o liis 

ance, if it appears, on the representation of the head of the co- 
in ^hich he is employed, that he cannot servo as a juror or a''* 
sor, as tlie case nia\ be, -without inconvenience to the puhlie 

330. (J) The Court of Session raav, for rca'^onahlc eaa 

Court may rxcuse cxcusc nnj juror OF osscssor frooi attco 3 
WAM-MW particular session 

(2) The Court of Session ina 3 , if it shall think fit, 

Court may re i*»e coiiclusion of anj trial by special jury, * 
ba;t?‘’tr?*rve®'^grn EUCU 

»» jurofi for tr/iTc slnll not bc summoncd to serve 
jurors for a period of twelve months 
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831 ( 1 ) At cicli the sud Court shall cause to be 

^ made a list of the names of those who have 

ass ssMs r/”’^ attended as jurors and assessors at such 
«:C'!'?jOn 

(2) Such list t:hall he Icpt nith the list of the jurors and 
assessors as reM^ed under section *124 

(3) A reference shall he undo in the marfjin of the said 
revised list to each of the names which aic mentioned in the list 
prepared under this section 

833 ( 1 ) An^ person summoned to attend as a juror or as 

Penalty for nor asccs<?or ulio mtliout lavful CNciise fails 

«$**«*"” attend as leqiined h\ the summons or nho 

^ havin" attended departs •nithout having ob 

lamed the permission of the Court or fails to attend after an 
'idjournment of tJie Court after being ordeied to attend shall he 
liable b'^ order of the Court of Session to a fine not exceeding one 
hundred nipees 

(2) Such fine slnll he IcMcd In the Pistnct Kagistiate by 
attacliment and sale of anv moxablc property belonging to such 
juror or asse sor nithin the local limits of the jurisdiction of the 
Court making the order 

(3) For good cause shenn tlic Court inaj remit or reduce 

fine so imposed 

(4) In default of icco\cr\ of the fine h\ attachment and sale 
fiucli juror or asscssoi mav In oidcr of the Coint of Session be 
imnrisoned in tie cm) lail foi the term of fifteen da\s unless 
fiucli fine IS paid bofoie the end of the said term 

A s m lar prov s on is made by S 318 for tie non ntten lance or absence of a 
juror in a tr al before a High Court If a trial s adjourned the jurors or 
assessors shall attend at the adjourned s tt ng unt I the conclus on of the tr — 

^ 59j 

An order fn ng an assessor (or juror) is not appealable But for Rood cause 
'He n tl c C rt nn> rem t o red ce i*n\ fine *10 mposed — S 33 (3) 

L — Special Proitsions for Htgh Courts 

333 At an> stage of an^ tiial before a High Court under 
Power of Advocate bcforc tlic rctum of tlic vcrdict the 

General to stay prose \d\ocafc Gcnoral ma> if hc thinks fit inform 
tlic Court on liehalf of Her ^fajestj. tint hc will 
not further prosecute the defendant upon the charge , «and there- 
upon all proceedings on such charge against the defendant shall 
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be stajed, and he sliall be discharged of and from tlie same. But 
such dischaige shall not amount to an acquittal unless the pre* 
suling Judge otheiuisc directs. 

After such a discharge proceedings may be taken under S 190 * 


334 For the exercise of its original criminal jurisdiction, 
Time cf holding c^cfj High Coiirt sliall hold sittings on sucfi 
dajs and at such comenient intcr^als as t‘>o 
Chief Justice of such Court fiom time to time appoints 


335 ( 1 ) The High Court shall hold its sittings at the p'’« 
Place of holding at U’luch it now holds them, or at such 

place (if any) as the Go\ernor General > 
Council in the case of the High Court at Fort ‘Whlliam, or tw 
Local Government in the case of the other High Courts, m3, 
direct. 

(2) But it may, from time to time, m the case of the 
Court at Fort William with the consent of the Governor Gene 
in Council, and in all other cases uith the consent of tli® bo 
Government, hold sittings at such other places within the iw 
limits of its appellate jurisdiction as the High Court nppojnt* 

(3) Such oflicei as the Chief Justice dnccts •shall P'® 

None. Ot boforohand in the local official 6""“' 

sittings intended to be bold for the c^^crei 
the original criminal jurisdiction of the High Court 

336 The High Court may diicct that all European Briti 
t lai of subjects and persons liable to be 


European British under sGction 214, ulio liavo been ..i, 
““ _ for trial by it within certain specified ,],j 

or during certain specified periods of the jear, shall be tneo/i, 


ordinary place of sitting of the Court, or direct that they 
tried at a particular place named. 


. shall 



CHAPTER XXI^^ 

Gn\Fn\L Prom<?iovs as to T^o^InTCs and Trials 

337. (2) In tlic cn'so of an\ offciico ttiablc c\clu'!i\ely by 

Tender of pa (Jon to tlic* High Coiirt Of Oourt of Po‘5«iion, OT any 
iceeinpiice ofTciicc punisliahlo witli imprisonment which 

may extend to ten \cars, or an> offeiice iiiimsliahle under sec- 
tion 211 of tlic Indian Penal Code with imprisonment wliich may 
extend to seven jears, oi anj offence under anj of tlic following 
sections of the Indian Penal Code, mnieh, sections 210A, 300, 
401, 435 and 177 tht Pistnct Afagistiatc. a Presidenc\ ^fagis- 
trate, a Riih-diMsional '\^agl^tlAtc or am INfagistrate of the first 
class nia^, at am stage of the imesfigation or lnqlllr^ into, oi the 
trial of t!ie ofTenec, with a mow to obtaining the OMdonce of any 
person supposed to ba\c been dirceth oi indiiectU concerned in or 
priv}’ to the offence, tender a paidon to sneb poison on condition 
of his making a full and tiue disclosmo of the whole of the cii- 
ciimstances AMthin his Knowledge ielati\c to the offence and to 
CAOij other poison conceined. wliethci as piineipal oi abettor, m 
the commission thereof 

Protided tint, where the offence is undei inquir> or tiial, no 
Magistrate of the fiist class otlici tlnn the District ^fagistrate 
shall exercise the powci heich\ tonferred unless he is the l\rngis- 
trato making the inqiiin oi holding the tiial, and, wheie the ofFcneo 
is under investigation, no such ^^aglstratc shall exoicisc the said 
power unless he is a Magistrate Im\ing jurisdiction in a place 
W’here the offence might he inquiied into or tried and the sanction 
of the District Jfagistratc Ins been obtained to the exercise thereof 

(lii) Even ^lagistiate who tenders a pardon under sub- 
section (1) shall lecord liis reasons foi so doing, and shall, on ap- 
plication made bj the accused, fuinish him with a copy of sucli 
record • 

Provided that the accused shall paj for the same unless the 
Magistrate for some special reason thinks fit to furnish it free 
of cost 

(2) Every person accepting a tender under this section shall 
be examined ns a witness m the Court of the ^fngistrate taking 
cognizance of -the offence and in the subsequent trial, if any. 

(24) In every case wlicre a person has accepted a fender of 
jiaidon and Ins been examined uiidei sub section (2) the 
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be stajed, and be slnll be discharged of and from the same But 
such discbaigc slnll not amount to an acquittal unless the pre 
siding Judge otherwise directs 

After SI ch a discharge proceedings may be taken under S 190 


334 For the e\ercnc of its original crimin'il jurisdiction 
Tim- cf holding e^erj High Court sball bold sittings on sne 
dajs and at such con\enicnt intcrMis as 
Cinef Justice of such Court fiom time to time appoints 


335 ( 1 ) Tlie High Court slnll hold its sittings it the pto 

Place of holding at wllicll it ttOW Iiolds tllCm Or at SUCH 0 
place (if any) as the Goaernor General 
Council in the case of tlie High Court at Port 
Local Government in the case of the other High Courts ^ 


! ol theHish 


direct 

(5) But it ma> , from time to time, in tlie case oi ; 
Court at Fort William with the consent of tlio Ufal 

in Council, and in all other cases with the consent of the 
Government hold sittings at sucli other places witliin the 
limits of its appellate jurisdiction as the High Court appo’ 

(8) Such officer as the Chief Tu^tice dnocts 'jliall ji'C 
Notice of beforehand in the local official «of 

sittings intended to he held for the exc 
the original criminal jurisdiction of the High Court 

The High Couit maj diicct tint all European 
t lai of subjects and pcr«?on‘? liable to be 
British under section 214, who have been 

foi trial bj It within certain specified 
or during certain specified periods of the jear, shall ^ t< 
ordinary place of sitting of the Court, or direct that tlicy 
tried at a particular place named 


836 


Place 

European 

subject 


• In re Cour Surum Dass 8 \\ R Cr 83 



CHAPTER \X1V 


GEMTIM rROM<5ION<5 AS TO INQUIRIES AND TRIALS 


337 (2) In tlie on<50 of an\ offtnco tmblo CNclu'sncly by 

Te-»(jer of pa <jon to tlip High Court Of Colirt of Sps'^ioii, or any 
jewmpiice ofTcncc with impiisonmcnt winch 

may extend to ten xenrs, or am olToiicc piini'^liablo under ‘sec- 
tion 211 of tlic Tndnn Pena! Code with iinpn<<onment winch may 
extend to seven •\cars, or anj offence undei anj of the following 
‘^eotions of the Tndnn Ptnal Ctidi, iiaineh. ‘sections 21fiA, SHO, 
*101, 435 and 177A, tin District ^fagistnte a Piesidenc^ ^fagis- 
trate, a Ruh-diMsional ^^aglst^■lle or am ^fagistiate of the fust 
class maa, at am stage of the imesligation or inqnm into, or the 
trial of the offence, with a view to ohlaimng the CMdcncc of anj 
person supposed to lia\c been diroctU oi indnecth concerned in or 
privy to the offenee, tender a paidon to such poison on condition 
of Im making a full and line disclosuie of tlio whole of the cu- 
cunistances within his Knowledge uhtuc to the offence and to 
eiei} otlier person eonceined whetlioi as principal oi abettor, in 
the commission thereof 

Proaided that, wheic the offence is undci inquiry oi trial, no 
Ifagistrate of the first class oilier than the District ^fagistrate 
shall e\ercisc the power hereha conferred unless he is the ^fagis- 
tratc making the inquiry oi liolding the tiial, and, wlicie the offence 
19 under investigation, no such Magistrate shall exercise the said 
power unless he is a Magistrate liaMng jurisdiction in a place 
where the offence might be inquired into or tried and the sanction 
of the District ^fagistrate has been obtained to the exercise thereof 
(lA) E\eiy Magistiafc who tenders a pardon under sub- 
section (1) shall iccord his leasons foi so doing, and sliall, on ap- 
plication made bj the accused, furnish him with a copj of such 
record 


Provided that the accused shall paj for the same unless the 
Magistrate for some special icason thinks fit to fumishsi^fro' 
of cost 

(2) Every person accepting a tender under this poc 
be examined as a witness in the Court of tlic Magisj/' 
cognizance of •the offence and in the subsequent tri 
(2/1) In every case wliere a person has nccep'^^ 
pardon and has been cxninined uiidci sub-v' " 
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be stajed, and he «!liall be discharged of and from tlie same B 
such dischaige shall not amount to an acquittal unless the p’^ 
suUng Judge otlieinisc direct*} 

After such a discharge proceedings miy be taken under S 190' 

334 3?oi the e\erci‘}e of its original criminal junsdid 
Time cf holding e\er} High Court shall hold sittings on 
dtjq and at such convenient intenah a 
Chief Justice of such Court fiom lime to time appoints 

535 (X) The High Court shall hold its sittings at the 

Place of holding at uluch it HOW Iiolds them, or at ‘men 
place (if anj) ns the Governor Gcnei 
Council in the case of the High Court at Fort 'Willnm, 
Local Government m the case of the other High Courts 
direct 

(5) But it may, from time to time in the case of tB 
Court *it Fort "William rvith the consent of the Go\ctnor ‘ 

^ Council, and in all other cases uith the consent of t' 
Government, hold sittings at such otlier places T\ithin v 
limits of its appellate jurisdiction as the High Coiut apl 

(9) Such officer as the Chief Justice diiocts shall {O 
Kouc. 0 ! lieforehnnd in the local official Gazd 

Sittings intended to be hold for tlio c 
the original criminal jurisdiction of the High Court 

330 Tiie Uigii (Joint ^Tl^J Oiicct tint all Europe 
Place of t iat of Subjects and rjcrsona Inblc to be t 
fub*’*’**" PfUish under section 214> uho hive been 
'* . for tinl by it 'uitiun certain spccifi 

or during certain specified periods of the ^ear, shall be \ 
oMmary place of sitting ol the Court, or direct that tl 
tried at a particular place named 


» In re Cour Surum Dass 8 \V k Cr.83 
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to tender a pirdon and docs «o, there is an inc|uir> svilhin the meaning of S 337, 
and the tender of the pardon axis \alid * These ca*cs are now rendered 
obsu!ete bj the amendment made m sub-«cction (i) under which it is now lawful 
to tender a pardon ".at an^ stage of the imestigalion or Inquir} into or the trial 
of the offence " 

Si-b-section (r) under the old law laid down that c\erj person accepting a 
tender should be examined as a witness in the case “ Ihc new' law enact» 
that he <hall be examined as a witness in the Court of the Magistrate taking 
cognizaace of the offence md m the subsequent trial 1/ in> Ihc Magistrate 
IS now required in exerj ^ase, unless he discharges or acquits the accused, to 
commit him for trial and thus the law rcquiics that though the approxer may 
ha\e indicated quite clearlj bj his examination before the Magistrate that he will 
not «upport the ca«e for the prosecution when it comes oti for trial, jet he must 
be examined as a witness in the Court of Session 

Under the old law (subsection (^) ) a Magistrate who had tendered a pardon 
was precluded from trying the case himself Sub-section (4) apparently referred 
to a case m which the accusation xxas of an offence triable cxclusixelj by a Court 
of Session, but xxhich in the course af the inquiry the evidence showed to be one 
triable by a Magistrate In such c ses there would have been a transfer to 
another Msgistrate having jurisdiction Certain cases not triable ordinarily by 
a Magistrate might have been iron«ferred to the District Magistrate if he were 
invested with «pecia’ powers under S 30 The Jaw now however is different 
It provides for a pardon m certain ases that arc triable by 'Iagislrate«, but what- 
ever the nature of the case the Magistrate 1$ required to commit the case for 
trial by the Court of Session 

The law still requires that every Magistrate tendering a pardon shall record 
nis reasons for »o doing It has been he'd that if he omits to do so the proceed 
mgs are not vitiated unless the omission has prejudiced the iccused or where 
the considerations before the Magistrate before he tendered the pardon were such 
as might be properly considered as offering sufficient grounds for his action that 
m itself justifies his order * 

If any ^IaglstraLe, not empowered by law in this behalf, tenders 1 pardon 
under S 337 erroneously m good faith, las proceedings sliall not be «et iside 
merely on the ground of his not being empowered (S 5*9) 

In areas where the Frontier Crimes Regulation is in force (1 e Bntivh 
Eahichistin and the districts named in S 1 (3) of the Regulitioii) S 337 is 
applicable in ilie case of any offence (Reg III of 1901, S 7, in which an amend 
ment appears to be rendered necessaiy by the amendments in S 337) 

Condition of pardon tendered. 

The only condition is that a full and true disclosure of the whole of th- 
Circumstances within the knowledge of Ihc person to whom pardon is tendered 
shall be made The principle is laid down m Iliitdror v The Queen (L R , 1 
0 B, J12), 112, that the law should be so adminutcred that the temptation to 
an accomplice to strain the truth should be as slight as possible So a condition 
cannot bo made with the person to whom pardon is tendered that he should 
confess to have been present when the death occurred, and to have personal Know- 
ledge of the circumstances under which the alleged offence was committed * 
flow far a person who has accepted a conditional pardon is liable to prosecution 
for another offence connected with the commission of the offence for which the 


* Sher Xtul ainniad t Crown 1 L R 3 laih sy 

* Deputy Lepa! Remembrancer t Baou Singh 1 
2'4 *icc al'o K Emp t Annada Charan Thakur 
L J 038 

* llosamba, Bom H Ct Aug 3 iSpa 


r^?' « 5 Cal L J 

I L H . 30 Cal, . 29 , (s c ) 9 Cal 
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pardon was tendered and ncceptcd, has been carefully considered by Stwicilt 
1 lie subject li s nlso been c\hnust\clj discussed by Piscoch C J 

Who may be examined as witnesses without conditional pardon 
The tender of pardon is to be made to “any person supposed to bait 
directly or indirectly concerned in or privy to the offence under inquiry,’ ibit u, 
to a person uho is being proceed-d against or might be proceeded against I'lr 
the offence, with the object of thus obtaining his e\idence which, if he I'tf' 
under trial, could not otherwise be obtained, and which, for fear of consequence 
to himself without such an induv.emcnt of protection to himself, he is'ouia nc 
give There is no law or principle which prevents a person who has *^*“’ *^ 
pccted and discharged for want of evidence being afterwards admitted ns a tv 
for the prosecution without a pnrdon, which if offered he would 
rejected, for it would have ruined him nor is it necessary that he shou 
been acquitted, for on the evidence against him, he could not have been 
committed for trial* So an accomplice is often a witness m [I’® 
weight to be given to such evidence nnd the mnnner in which it should P 
before the jury m his summing up by the Sessions Judge are discussc 
note to S 2^7 ante Duf a Magistrate cannot examine is witness 
condition'll pardon as provided by S 337, a person accused in judicial P’’® 
before him is evidence against n co accused To do so would be con ^ 

S 34‘’ which dcchres that no onth shall be idministered to m 3ccu«e p 
Evidence so given is not relcvint* , 

^\here a Magistrate examined, as 1 witness under F! eiijffJ 

person iccused before him of in offence for which 1 pirdon couW 
ind then held the tnil ind convicted solely on his statement, H 

sentence were set aside on the ground that the statement was he* 

evidence, and therefore there was no evidence against him* b« BJ 

ever be examined as a witness though an accomplice, but there j jrJ 
criminal proceedings at that time against him If he is accused of an 
detained in custody, he must have been discharged, acquittea nbeS 
before he can be eximmed is 1 witness in 1 case regarding an o"cn 
conditional pardon could be offered to him The ground upon ^ n 
so obtained is irrelevant or imdmissible is esidcnce is that such ffi I* 

in iccused person ind cannot consequently be examined on oath ( ^ jcrv- 

IS in accused person so long is a Migistrvle or other Court is 
diction over him rofct^ ^ 

If 1 person his been merely iccused of in offence, but jh 

against, he is a competent witness * In one case * the --jy aJm 

refused m revision to interfere where such evidence had been ^ afo.'’* 

but It does not appear from the report that there was no ®^"®Aiierc the 
the prisoner on which he could have been properly convicted 
accused of the same offence were being separately tried, the c' -ccosnl ’ 
beJnlf of the other wis admitted on tJic ground tint he , 
offence It tint trnl, ind could therefore be examined on oit 


, 7 s 
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Oflences In respect cl which pardon may be tendered 
Sch II, ct>! S «ho\\s wliiili m. the ofTtncK c\rlu»ivcl) trnble b) the Hif,h 
Court or Court of Session As for the other oITcnces see note above 

Sub-«cction (-|), which his now been ropenkd, contemplated tender of a 
pardon in a ca»e which prinin irie ippctred to be trnble evclusuclj b) the High 
Court or Court of Sc-su n, but whiih »n further tlc\tl^pmcnt of the end'^nte 
appeared to be a ca'c Irtibk b\ i M«j,i«trile It is doubtful whether anj 
material change of the law has btan made in this respect ll it the time the 
pardon was tendered it ippears thit the «ITemc under investigation or inquiry 
wa« one of those mertunal in 'ub sccti in (i) the tender if pardon would remain 
lalid and the cvidinr* f ilu »ppr \tr would lit idmissible th«iij,li I nuglit ub 
sequentl) appear tint llic iITtnce had liecn exaggerated and tint mh a mmo 
offence had been committed in resp cl rf which a pardon could not be tendered 
The case will be cjvtreil b\ S (g) \ hich declares tb it if any Magi trate not 

empowered by law in this behalf erroneously in good faith fi r acting with due 
care •«nd attention) tendered a pard m his proceedings will not bt «et aside merely 
on the ground of his not being «o empowered and it has been held that these 
terms do not mereh refer to thi powers vested in a Magistrate bvit to the prop r 
esercise of powers in the particular case But it was held in that case that the 
evidence given by the approver was irrelevant 

Stage at which pardon may be tendered 
This IS now at am stage of the investigation or inquiry into or the trial 
of the offence It would Therefore te competent for a Police ofhrer investigating 
on offence to <end an ircu«ed person in with i recommendation that lie shoull 
be tendered a pardon though he had not otherwise made any report in the 
case to the Magistrate But the NIagi<tratc tendering the pardon m such cases 
must in the first place hwe junsdivti n m a plaic where the offence might be 
inquired into or tried and he must al»< obuin the sanction » f the District 
'Lagistraie If the offence is under inquiry ir trial no Magistrate cf the flrsi 
class other th m the District ^^agl>^ralc sh dl tvcrcise the power unless he is the 
'lagistraie nuking the inquiry or holding tin tnd 

Value oI evidence given under conditional pardon 

An accomplice shall be a competent witness against accused person and 
a convicliiin is not illegal merily ^ciust it proceeds upm the uncorroborated 
testimony of in acionipliic — Act I of 1871 (Lvidcnc Act) b lyy But S 114 
of the same Ad provides, thil ‘ the Court may presume the eMstmee of anv 
fact vvhicli It thinks likely to have happened legird beinf, hid to the i mm a 
course of natviral events humin conduct ind pihli and private bii mess in 
thfir relation to the fids of ihc particul ir va e md the f 11 win,^ appears, 
as an illustration (li) to that section — ‘Tlic C urt may irisume that in iciom 
plicc IS unworthy of credit, unless be is « rr b rated n m «tcn il | arlicuhrs ’ 

It has been the universal j ractice ot ovr < urts and Judges to require some 
corroboration of tbc evidence of an accomplice ir a witness giving evidence under 
conditionil pardon as it has bten onsdend to be vnsafe to cniw ct solely on 
such evidence The nature of such comb ration and the dutv of a Session^ 
Judge in laving before (he jury the evidence if an aciomplicc or witness imd r 

conditional pardon, liavc been ili'cusscd in the ni te to S -*7 
Sub section (2) 

There has been a change in the law m this suliscctim Pormcrlv 

sub section <’) required that » person accepting a pardon sheuM “ be 

examined as a witness m llie case* There w s s me diubt wliethi'- 

tlus meant th^t the approver must m evcrv case I e examined in the 

<;essions Court when the case was commuted to that Cuurt It hid become 

02 
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however fntrlj well «^ltled law that evammation jn the inquir) was sufiinc’* 
to sntisfj the requirements of subsection (2), where evidence Ind been gien 
before the committing Magistrate under conditional pardon, and the witness 
retracted his evidence before the crmmitment the fact that he had not Iftti 
examined m the Sessions Court was held not to be in violation of S 137 (^' 
as he had already been examined in the Magistrate's Court ^ But the law 
is now settled the approver must be examined in the Court of the 
taking cognizance, and in the subsequent trial, if anj ” Closely .'''i 

this matter was the question as to the stage at which a pardon might be forfei! 
and the ipp’-over put on his trial for the offence for which he had been pardon 
or for perjury As to this see notes to Ss 339 and 33gA 


Subsection (2A). 

Whenever a pardon s tendered in a case the Magistrate before I'* 

proceedings are pending (whether he is the Magistrate who tendered the pa 
or not) must commit the accused for trial, unless he decides to di'clnrge 
acquit This is not quite the same thing as the old law which laid 
a Magistrate who had tendered a pardon and examined the person arrep & 
It should not try the case himself 


Subsection (3). 

The meaning of the subsection is that the approver shall 
liberty until the judicial proceedings pending against the oeeu«cd are 
For the purposes of the subsectim it is immaterial whether ,„| ,,{cf 

finished by a Magisterial order of discharge, or by an order of ocqui 

trial * 


A Local Government has no power to tender a conditional A",., 

nceomplice for the purpose of his being examined as a competent ,, 

others accused with him An accomplice is a competent vvitne's ” ' 
accused and under trial in the same case if he is an accused and I 

sanctions the withdrawal of ihe prosecution (S ^94) there must be 
order of discharge, otherwise bis position is still that of an 
where a local tjovernm^nt b> notification declared that no prosecu 1 j 
be instituted against a subordinate Judge suspected of receiving oTff 

persons came forward and gave evidence, it was held that though ,f,rr 

undnublcdl) accomplices there could be no objection to the adnussi' “ 
evidence, whatever efiect the circumstances m which the 'LurJer 

might have upon its credibility * In an inquiry into an offence ol j, , o’- 
the principal accused absconded a panlon can be vahdl) tenderetl 
accuseil who can be examined tinder Ihe provisions of S 5 '^ ITenfe 
procedure to be followed where a person is to !>c prosecuted f'e * 
vvlich he has been pardoned <rc Ss 339 and ^3n^ and notes thereto 

338 At any time after commitment, lint before 
Power to direct IS piscpd, tlie Coiirt to 11111011 tllO pp 

tender or pardon ^ of 

the trial tlio oiidencc of am person snppn<5ctl to In'o 
l\ or indircctlv rnnctrind in, or priii to, nn\ siirli 


' ” P-v 

I ,, ' 
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tender, nr older tlio commiltni" Majiistrito oi tlic Distnct Mngiv 
trate to tender, a pardon on the same condition to such person. 

Pn.\i«ion herr nnilt t> cn »blc i (.ourl of Se«»ion or llif^h Court, to \%h eh 
a ca<e Ins bc<.n commitifd fir tn il, to obt iin -it the tri il the endeiiLC. of any 
suppo eil lo hi\c been t nitmt-d in <r proy to nnj such offence as a 
iMtness under c<nditi<nil p-irdin vthirh il should direct the committing Mngis 
tnte to tender Reid with b ^37, tin. offince should be, one or other of the 
offences referred to in that «ectitn • Hie tender of conditional pardon must 
be made bef re judgment is pivnd Ihis expression m be ciificrentlj inter- 
pretet! On the i ne hand, it m«\ be held to mem before the \erdict of the jury 
IS deintred or the opinion of tht assessors is recorded, on the other hand, it 
maj be held to mean deli'ciy of the judgment bj the Sessions Judge, if he 
accepts (he verdict of the jurors or i majority cf the jurors, and then gives 
judgment m ^ccord^nce thirevvith (b 306), or, m i case tried "ith the aid of 
assessors, after he hjs recorded their opinions, and then given his own judgment — 
(S soo) Rut in me case a retnil was ordered where the Judge after tahing 
the verdict called further witnesses* Phis was not however a case in which 
there w is anv question of tendering a pardon 

A panJ n so 1 /Tcred iviwild to\cr not onlj the offence then under tnuJ, but 
anj other offcnio relating to the same transaction whch might be subsequently 
charged that is anv other oRcncc relating to the same f icts as constituted 
that offence or n\ pirt of that offence \ prisoner confessed to certain offences 
before the \Iigistri(c <f Rtmres and was thereupon sent in cusfodj to Calcutta 
that the Police might ihlain evidence against his accomplices He was exam ned 
as a witness under conditional pirdon before a Magistrate in Calcutta in pro 
ceedmg> against suih persons, but they were discharged because the evidence 
was insufficient It w is held that as the conditional pardon had not been with 
drawn or forfeited he wa* not liable to be prosecuted at Benares m relation to 
the same transaction It is immaterial whether all the offences were triable by 
the same Court* (See also S 339 for the circumstances in which a man can 
be tried for the fffence in rtvpcct of which pardon was so tendered or aiij other 
offence of vhith he appears to have been gntUy m connection ttifh flie jonie 
ntoflrr ) 

Because a person to whom conditional pardon has been tendered has con 
fessed to the offence he cm still be regarded, xvitlun the terms of S 338, to be 
" supposed ” to be concerned in it Ss 337 and ^38 refer to a person who Ins 
not been convicted * 

339 ( 1 ) Where a pardon has been tendered under section 

Commitment of per- section 338, and the Public Prosecu- 

son to whom pardon tor certifies that in hi8 opinion any person who 
has been tendered accepted sucb tendei has, either bj 

fully concealing anything essential or by giving false evidence, 
not complied with the condition on nluch the tender wa? made, 
such person maj be tried for tlie offence in re'ipect of which the 
pardon was so tendered, or foi am othei offence of which he 
appears to ha\e been gviiltj in connection with the same matter : 


* Q Emp V Sadhee Ka<a} I L R 10 Cal 93f 

* Lyme ti Cro«n ILK 4 LaU 3SJ 

* Q Emp V Canta Charan 1 L K, ii All 70 

* Q Emp V Kallu I L R, 7 All. 160. (s cJAll W N, iSS^ p I4 
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PioMtled that such peison shill not be tried jointl} 
anj of the othei accused, and that he shall be entitled to plead at 
such tiial that he has complied "uith the conditions upon which 
such tendci was made , in -which case it shall be for the pro«ecii' 
tion to pioac that such conditions Iiaae not been complied with 
(2) The statement made b} a person who has accepted a 
tcndci of paidon maj be guen m cMdencc against him at such 
trial. 

(5) No prosecution for the olTcncc of gi'ing false cMtlcnce in 
icspcct of such btatement shall be entertained without the sanc- 
tion of the High Couit. 

Ihis «(. tion Ills iiu« li> Ic end \Mth S 339^, nnd for tht. procedure to tc 
folliwetl m trying 1 person for the offence in respect of which he has icccpifd a 
i rcl 11 tf n«tt I the litter sorlion 


339A (i) The Couit tr}ing imdei section 339 a per^“ 

PfOw-dure in triei of who liis ucccptcd a teudcf of paidon 

person under sect on 


(a) if the Court is a High Court oi Court of Session, 

fore tlic cliaigc is icad out and c\plamcd to 
accused undei section 271, sub-section (J), 

(b) if the Court is the Court of a Jlagistrato, before the 

eiidtncc of the witnesses for the prosecution u 
taken, 


ask the accused whcthei he pleads that hg has complied with 
conditions on wliitli the tcndei of the pardon was made 

U') It ilic accused dots so picid, the Court shall record thu 
pica and proceed wiih tlie trial, ami the jur>, or the Court 
the aid ot liic assessois, or the IMagistratc, as the case maj • 
fclnjl, before judgment is j)is<?Ld in the ca'JC, hnd whether or P 
the accused lias eouiphed with the conditions of the pardon, M' i 
if it IS found lint he has so complied, the Court shall, .. 
btuuling mulling eontauied in this Code, pass judgment of 
(jmltal. 

Ihi' Jaw \\j$ silent rtguriljng the Court ur nutlmrit) h} \vho*c 
|>crs»»n wJiu Jiad lUt wjil, tin <.ondiOuns of jwrilon might h* V'dr 

Will IS rigirihiig tin- ihtk wlmh m<Ii <rJ«r tni^lit he mncli. ”1*^ V<f ^ 
iS-, (S 349) declared that »uch order could he {Miscd h3 tlic 
Old ‘T l\ till, e lurt of sisMcn btforc jiidgmint had || 

r I' cK lli„!i C urt a\ i Court of Kiftrencc or Kc'i'i ,,, -i 
w - ilw i\\ rit.( „ni id tl U the |Kmir to i rdcr pr 'icution of “ 
wh fill icccptid 4 p.irU n w is one to he exercised "nh r 

f t n injiiduiius U't of tie powtr mglit kjd to sin >us ccnii.qaenc<* 

O'. Cap 04 irignnll^ ] isscd it wiuld seem Jn the abienrr^ s 
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limit of time in rejoin! l> prvmJinj,s tn be I ik«n ngiin«t «iich i person that 
the\ might be taken wliinexrr n w i* di»i(\tnd lh«t he tnil gnen fal«e evidence 
M rt-Jtcr t " i« ! (Ir'f ih u^ht lb t until i condition il pardon liad been 
( rfciied b\ I rd r fit tin n (i •indings. vh iiW Ik taken agiinst the approter 

In later case- li wc\rr it li is lull ih it n» f« rin »1 withdraw il of the order of 

pardon was nece>-« irv ‘ 

TIk qui'ti n is t wliiih ( ml hid p wtr to forfeit a pirdon aid to direct 
pnrecdings t bi i l<n onst m iprixcr w i- frcqucnll) discussed but all 

rulings on the subjuf m n »w rtndircd tbs Icic b> the anicndment made in 

S 33J wliifli rt<]uir(' i cirtifi ut fi n» llu Public Prosecutor a condition precedent 
to the trial f in p] r ser It w is ilsu held tint the approver need not have 
been examined m th'- '',ssi ns Courl in order that his pardon might be 

forfcittd ’ 

Tins IS no linger g< d 1 iw f r subscctnn (’) of S 337 now requires that 
the approver 'lull bi evimnid m the subscqnent trial, jf any” In some 
cases the Courts laid tli it u vv i* illigil to put tlie approver into the dock, to 
recommence ih trial md tn him j< mtlj wuli the co accused * But for the 
most part It w IS held ill it Ik should Ik separate!) tried, and the unfairness of 
tO'ng him at unc» with the other prisr ners was explained tn several cases* 

The rip,lii f n i[|rivir i> rii'c is 1 prchniimr) pica in bar of his trial 
that he had c mi IkhI with the tindiinns on which pardon had been tendered to 
him Was rec gnised * 

In some cjses it w is hid down that the question of the lorlcitvfe of the 
pirdon should be irud 'cpirattl) In ihcrs that the question of the forfeiture 
and the guilt jf the ipprnver m r'gjrd to the offence in rc'pcct of which he had 
keen pardoned might be tried together 

The amendment made in S 339 b) Act No Will of 1923, S 87, and the 
in»er1jon of S 33j\ 1 ) b hS of the same Act, settle pnctinlJy all the dj/liculties 
that have arisen m regard to this matter In the first place before there can be 
a prosecution of an approver for the offence m respect of which the pardon was 
tendered, or for an> other offence of which he appears to have been guilty m 
connection with the same matter, there must be a certilicatc by the Public Prose, 
culof thiC in his opinion the appiover his cither by wilfully toncealmg anything 
agential or by giving false evidence, not complied with the conditions on which 
the tender of pardon was made The Courts therefore cannot suo tttoUi take 
action If they thought action should be taken against an approver their proper 
course would be to direct the attention of the Public Prosecutor to the case 

ft IS now definitely laid down that the approver shall not be tried jointly 
"ith anj of the other accused He will also be able to plead at his trial that he 
has complied vvith the conditions upon which the tender was made, and if he 
dKs so the burden of proving that the conditions had not been complied with 
will be upon the prosecution 

The law now requires that there shall be a definite finding as to whether 
the condition of pardon had been complied with or not If the approver has 


* Fmp t Sabar Akunji I L R 42 Cal 756 '•hashahi Raiban«lii i Emp 42 Cal 
136 Emp V Khiali I I R Ml 305 

• Magmsami NaiclinJ Tmp J I H 33 Mai 511 

• Emp i Intj -i S Oabat Khan I I R 37 Bom i^C , Shashahi Rajbansln t Emp., 
ILK 42 Cal Kyr 

* Q Fmp i Mill n I 1 R 14 Ml 50. O t Fetumber Dl ol co 14 \\ R Cr , 
10 1)1 1 sec Q Lmp t Bri] h>ara n Man I I, R 20 All 529 — contra Mutirakal Kova 
lagatha t Q I I R V aia I 551 Q Fnp t Ji,{at Chandra Mali I I R 22 Cal, 
50 Q v Bipr> Das 19 \V U Cr J3 Q Fmn p Bhaii ILK 23 rtom 493 
(■^ce. however K Ein| t> Bah 1 1 K 25 Itora f75 FetTov J Dub) Q Emp p 
Sudra ILK t4 VII , 33O Vnmaehctlan p Fmp ILK 31 Mad, 272 

» Emp V Ivhiali I L R , 3) Ml 303 
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been committed for trial the trial court at the veiy commencement before it asks 
the accused to plead to the charge must ask him uhether he pleads that he has 
complied a\ith the conditions If the trial is in the Court of i Magistrate the 
same question must be put before the evidence of the witnesses for the prosecu- 
tion IS tal en If the accused pleads that he has complied with the conditions 
the plea must be recorded and the trial will proceed and before judgment is 
passed in the case there must be a finding by the Court on this plea If the 
finding IS in favour of the accused there must be an order of acquittal 

Where an opprovec is put on trial under S 339 the statement made by hm 
as a witness can be used against him There should be evidence that he 
the person who made that statement * But he cannot be tried for 
false evidence in respect of that statement without the sanction of the Hg 
Court \ complaint could not therefore be made by a Court under “v ■T'' 
A charge of giving false evidence might be made m the alternative if he to 
made contradictory statements which are irreconcilable, but the sanction of i 
High Court would be necessary m regard to the statement made under I * 
conditional pardon and a complaint vvould be necessary by the Court be or 
which the other statements were made 

Value ol evidence given before Magistrate under conditional patdon 
retracted at the Sessions trial 

Under S 288 the evidence of a witness duly token in the prc<encc ef^* 
accused before the committing Magistrate may in the discretion of the pf 
(ling Judge be treated as evidence in the case if the witness , 

examined The question has arisen whether the evidence given by ® aj 
before the committing Magistrate under conditional pardon and rclractw ^ ^ 
sessions tml can be received under S 288 The subject generally 
In the note to S 288 ante 

riip cv donee of such a witness recorded Ly the Magistrate can ^ 
into consideration under S 288* but the prisoner should be allowed to 
examine the witness^ In the earlier reported cases however, 
expressed whether such midcnce was admissible* Such evidence 
w lid in Itself be if I ttlc \ due bee use it is the evidence if an aro P ^ 
and therefore it vvould require corroboral on before it could be safely 
to convict an accused person* See note to S 297 It is moreover j 
law (see note to S •■SS) that unless there is something to show the ™ 
the first statement made by a witness it should not be accepted m pre 
to the statement made m the Sessions Court • 

Application (o the High Court for sanction should be made by motien 
not by letter ^ 

There must be evidence that the statement was made by 
person under trial * 


* Q Tmp I Durca sionar I I R li Cal - .r, ill 1 I 

* MilliuMitra 8 I 3 om 11 C R Cr loj Q Emn i Sonejn I I 
Mamiin 20 Panj Rec 1804 p 4i Q Fmp v Nimiat Da' ILK •- 

* Q rmp V TlamaTcvan 1 I R 15 Mad 35’ , cr*tf 

* Uaulewa 5 M I’ H C R '•17 Nairara leg Rmi t, 

J Inre ’ • ' Imj ijCal 1 n i 

y I mp I 

I 0 ■ ■ . . , Cl M 


note to s 

» Vtrate 1 1 Ituitec \ll \\ N it )3 p 12 Q Tinp t Manick Cwnui* 

I L R ^4 Cal 40 Imp e Nailavalu 1 L R 3. Mad 47 
• Q Lmp V Durga Sonar I L R it Cal 380 
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340 (j) Ati\ person accu'^cd of nn ofTonce before a Cri- 

Ri«ht of person iBinal Coiirt, 01 agaiiist rvliom proceedings 
uiMiHilid unde! tln^. Code in an} such 
b* defend*! and his Coiirf, ina% of light bc dcfciidcd by a 

to be . pleader 


(2) An\ person ngunst ^^llOln proceedings are instituted in 
any such Court under scclion 107, or under Chapter X, Chap- 
ter XT, Chapter XII or Cliaplcr XXVI, or undci section 552, 
ma} otlcr hiin«clt as a uitncss in such proceedings 

This section as amenJed b\ Act No NVUl of 1923, S S9, now makes it 
quite clear that the right to bc tlcremlcd bj pleader extends to all persons against 
sihom prorcetlmgs are instituteU under this Code m 3 Criminal Court, and thus 
renders obsolete various rulings on the subject • Proceedings may be taken 
»n a criminal court under \anous parts of the Code, eg Chapters VIII, N, \I, 
Alf, WWl, XLll, and Ss 350 and 552 

In connection t\ith this section the amendment of the definition of "pleader" 
^ 4 (0 Is importnnt A mukhtnr, nuthonsed under nny Jiw for the time being 
in force to pr*icti«c in n critntnnl Court i< not\ 1 plender, md no longer requires 
the permission of the Court to appear 

The Legal Practitioners Act (\VI!I of *879), S 9, declares that every 
tnukhtar holding a certificate issued (bj a High Court) under S 7 may apply 
to be enrolled in any Criminal Court menlioneil therein and situate SMthm the 
same limits, and, subject to such rules as the High Court may from time to time 
make on this behalf, the presiding Judge shall enrol him accordingly, and there 
fore he may (subject to the proMsions of the Code of Criminal Procedure), 
appear, plead and act m any such Criminal Court nnd any Court subordinate 
thereto 

A "pleader" also includes "any other person appointed with the permission 
of the Court to act m such proceeding” Courts should not lightly deprne 
accused persons of legal aid 

Some of the High Courts ha\e gnen directions that when anj Magistrate 
commits an accused person to lal c his Inal on a charge of murder, he shall 
inquire whether the accused has suincient means to engage professional assistance 
at his trial, and, if he finds that he has not, he shall report to the High Court 
or Sessions Judge as the case may be, who shall appoint an ad'otafe or \akeel 
to Undertake the defence, and cause such adaocate or aal eel to be furnished with 
a copy of the depositions and of the examination of the accused and of any other 
document it is intended to use aga nst him The committing Magistrate’s report 
that the accused is possessed of svifTicient means to engage counsel does not affect 
the discretion given to the Session? Judge to appoint counsel to defend the 
accused, if he is undefended at the commencement of the Session \Mien, in 
any case referred to High Court for the confinnaticn of a capital sentence, that 
Court may consider tint the njapomtment of an advocate or vakeel on behalf of 
the accused is desirable, it is empowered to engage the requisite professional 
assistance 

The Court Tee’s Act (VII of 1870) Sell II, Art 10 requires that every 
tiiiif h(nrii/ini(i or t><r/ ohifiioriiiT when pn sented for the eonduct of anv one cas< 
to an) criminal Court other Ihait a High Court, or to a Magistrate, shall bear 
a stamp fee of eiRhl annat, and, if presented to the High Court lao rupees. 

The Madras High Court has lield tint when an advocate or attorney of the 


Ihrananda Ojha p l*mp,9C,al W N , 9^3 
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High Court or nulhortztd plcidei 'i munsiffs pleader) appears in 

defence of ar nccU'-ecl person under S 340 no lal aluUjavia js necessarj ‘ 

No pirtj his the right to 1)0 heard other pcrsomll^ of bv pleidrr before nny 
Court ^\hen cMrcising its po'\er*s of revision protided that the Court, ma) d i 
fhmt s fit when exercising <uch poster^, hear ^n4 party either persomlly er b) 
pteader and thit nt thing in this section shall be ilcemed to nlTcct S 349 P^r^ | 
fwhich <[ec[ ires tint no order shall he made by the High Courts as a Court of 
f?ews(on to the preiudice of the nccused, unless he Ins had an opportun ly 01 
being heard cither pcrsomllj or by pleader in hts own defence) —S 440 
Subsection (2) is new So far as proceedings under Chapter \\\Vl 
roncernod S jfis (7) lad down thU the ardused imv tender himself a* 
and in such casi* shaft be evamtned as mich ' (Chapter \\^.^l naw.c^rcii 
n\oi<h t/ic use of the word ‘ accused ’) But npart from this there was 
tisiort of the Code whirh enabled n person against s\hom proceedings - 

to tender /nmseff as a witness The Indian law still falls far short 0 
Cnghsfi faw nn the sijbiect but the amendment made in th s sect on ? 

No \^^II of r(|23 ^0 may be considered to be a beginning i) 

draws a distinction bet\sccn proreiahn^s m which a demand js made for ‘ 
to beep the peace and m treceedmgs for the muntenante ^ 
behauour in the latter case the persaii called upon to 
cannot fender himself as a witness Ch ipter \ deal# ^ith pnW ^ 
sanees Chapter \r with temporary orders in urgent eases of nuisance w P? 
ftentfeef danger Chapter MI with disputes ns to immosaWe 
WWI With the maintenance of wncs nnJ children and S ^5* wnVi"*? 

10 restore abducted females 


341 If tlie accused, tliougli not m'tnnc, ennnot be 
Procedure where undmtand ti.O ^ 


«ecut«d 
linl* $*and 
inss 


does nat pfOCCCd Wjtll tllC inqilJn 01 tmK hlldt , 

p cn«e of X Court otltci tJnn a Higb vfM^ 
«?iicli inqiiiij lO'tiiUs m a 
sue?! trial results m a comiction, tlic pioccotlin^is sbal* be 
uarded to the Higli Coint xxitlj a icport of ihc ^ 

the oabe, and the High Comt shah pass thereon such omeT a 
thinks fit 

When (he accused person is from unsoundocss of mind 
standing (he proceedings the Court if that of a Magistrate 0 , r 

under S 464, and, if a Court of Session or Hjgli Court, under 5 4 °^ ^ 
IVherf* the necuseJ is reported dumb but is also reported to ha'^ 
the proceedings S 541 does Hot apph The proceedings 


returned to the Magistrate * 


Though great caution and diligence are neressarj in the trial t 

dumb person yet if it be shown that such person had sufficient r 
understand (he character of his criminal act he is liable to ptumsbine^^ 
fn a summary trial (S 260) as the record did not show 
had been made to find out whether the accused had any fr’rnds c 
accuiViT^d-pJ^^commimicate with him the conviction was set as'ao - 
proceedings werS. * 


Vtli 
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The following jujgincnt wns dili\crrd under S 341 — 

** The atTU'ed i«, is ihc IlcjmiN states, ‘both doif and durnb, and 

IS unable to under«i nd the ir<>cifa 3 ings in ihe ci'C ’ Tlie Magistrate, however, 
S3\s th‘’t he IS Satisfied fr ni the man s drtncnnuur and action that he did under- 
stand what le *\ i« rhargfa] wuh .1 h usrbn iking, and that he, being a very 
ofd olTcnder in this p.nrliiiil ir <rimc (u^hl to line been dealt with under S 75, 
Penal Code md hivc been n mmiii»H! li the ‘Jessions 

“I prc<unu tl at tlu Migiviritrs Hnding w to the accused’s being able to 
understand the n uurc cf ihc i>roievdings brought igaiost him, must be taken as 
conc/u$i\e the Dej utj M igi'tnte s slaicnient notwithstanding, and that S 341, 
Code of Criniinal Pn'ccdurc Will not appl> 

*' If that be s » the maner would rtime under the provisions of S 348, Code 
of Criminal Procedure for ihe icrusrd i-. «tited bj the Magistrate to have been 
no Ie<s than se'on times previously lonvicied of an offence under Chapter XVII, 
Penal Code punidiible with ihree \ears rigorous imprisonment, and he should 
ordmanlv hive nmnutted t 1 the s*essions, there being no question as to the 
extent of the ^Iag|«^r ite s power under S 34 of the Code 

" Under S 4jr| Code of Criminal Procedure, this Court can act as a Court of 
Ecvison, and under this section U appears to me thU the order ot Deputy 
Magistrate convicting the accused should be quaslied, and the Deputy Magistrate 
be directed to commit the privoncr for trial to the Sessions Court 

In another case ’ seterjl persons were tried and cormcled by the Court o! 
Session for commuting housebreaking one of whom alone was deaf and dumb, 
and Unable to underst md the proceeding*, or to plead to the charge The High 
Court held that on the facts established by the evidence, there could be no doubt 
Ihat this man was goihv of the offence charged, but the case was returned to 
the Magistrate to obtain some means of communicating witli the deaf and dumb 
prisoner thnugh his relation' or issociatcs, for the purpose of conveying notice 
fo h m that he was given a further opportunity of being heard in the matter 
*I^e termination of this (a%e is d-ui rejvorted * the prisoner being convielcd and 
senfenewj 

fn another tasc * the High Court directed the accused a deaf and dumb 
person, to be admonished and discharged such a person not being one to whom 
penal discipline could be properly applied 

In another rase the </ 7 eneo being a petty one the High Co*Jrt, necepfing the 
reference, sentenced the accused to simple imprisonment for the period nlreadv 
undergone * 

The accused who appeared to fee dumb and was alleged to be deaf, was 
^nvieied of offences under S« 254 and 3S0 of the Indian Penal Code, by the Chief 
rresKlenc) Magistrate Bomb ly, who, under S 341 of the Criminal Procedure 
Cude, su'nmificd the proceedings W fne orders o’! tVie Wign Coirrt wifn a report 
•Ivit, in Ins opinion the accused was not deaf, as he was able to make signs m 
reply to the remarks addressed lo him by the interpreter, and was aware of the 
n iturc of tilt proceeding* against hun The High Court called on the Magistrate 
to state his view of the conduct of the dumb accused m the commission of the 
offence and to take some evidence regarding the previous history and habits of 
the artuved and iI»o to find on the question whether the accused was capable 
of understanding and dul in fact understand, the nature of the proceedings 
stating also whether he iinderstnoil iJw* purport of the evidence given I*y the 
Witncsse* nnd that he might call witnesses in hi* defence The Mag strate was 


n Cr ^ 7 . 

\V B Cr , 35 


03 


r 



498 


CODE OF CRIMmAL PROCEDURE. 


CfliP XXIV 
Szc 312 


also directed to fii\c the 'tceuscd n further opportunity of being heard in the 
matter of reference by notice, tn such imnner as the Magistrate should think 
best adapted to effect the puipose of the reference The Chief Presidency Magis- 
tr itc thereupon reported that he s i\\ no reason to doubt that the accused was 
perfectly aware, that, in the commission of the offence, with which he was 
charged he was committing an offence, thpt the mother of accused stated he had 
alwajs been deaf and dumb that accused had been previously convicted and 
that in expert who communicated with the accused, by signs, in the presence of 
the ^^aglstrate st ited that he considered ccused full) understood the nature of 
the proceedings against him The Magistrile further added that m the course 
of these communications the prisoner went through the details of the comm ss on 
of the offence in pantomine nd according to the expert admitted committing tne 
offence m the manner alleged b) the prosecution The High Court passed a 
sentence of one jears imprisonment on the two charges* 

If there is no conviction, S 341 of the Code of Criminal Procedure docs not 
apply 

While the complainant and his witnesses were being examined the accus 
showed that he was dumb, and thereupon the Magistrate without * 

charge but expressing an opinion that the accused was guilt) referred 1*’® “ 
under S 341 The High Court noticing that the trial was imperfect as no cM^ 
had been framed refused to treat the mere opinion expressed that the accu 
was gu Ity as tantamount to a conviction, and returned the case for ^ 

the Magistrate directing him to come to a definite opinion, whether the 
could be made to understand the proceedings, and if he came to that 
to proceed with the inquiry or trial and, if the same resulted in a comm ^**'^*' 
conviction to fonvard the proceedings under S 341 with a report of the 
stances of the case * 

If there has been a commitment, the High Court has a discretion to P*' 
order under that section in a reference made to 5 t under S 341 and 
Sessions trial No benefit will be hi el) to result to the accused from «ocli ® 

The Legislature seems to have contemplated that there should be a 
Mag strate either b) what is termed a conviction or a commitment that p 
ficie that IS to sa) on the evidence for the prosecution an offence 
committed "nd that the acctised though not insane cannot be made 
stand the proceedings In that c se however, the accused was found 0 
hilled a woman when he was by reason of unsoundness of mind 
1 nowing that he was doing what is wrong and contrar) to law and t ® ^ 

was reported under S 471 post for the orders of the Local Government 
Magistrate would not be competent to convict where the offence establish 
triable only b) the Court of Session or High Court He would comm t 
m a conviction for an offence triable by him would amount to a ^^id nC/’P 
the accused whch ipparently is contemplated b) S 341 to enable the H gn 
to deal with the case 

342 (2) Tor tlic purpose of eniblin" the ^ccu'!c^ to 

Power to fxamin* plain my circumstmces appearing in 
the accused dencc against him, the Couit may, at my st r 

of any inquiry or trial, without previously waining the 

®ncli ques'^ns to him, as the Court considers necessary, “ 
ahall, for the p^posc aforesaid, question him generally 


■ nS’m 11 J“>y 5 1891 
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cac© after the witnesses for the prosecution have been examined 
and before he is called on for his defence 

(^) The accu«;cd shall not render himscJf JiabJo to punish- 
ment b} refusing to ansner siicli questions, or by giving false 
answers to them ; but the Court and the jury (if anj) may draw 
such inference from such refusal or answers as it thinks just 

(3) The answers gnen bj the accused maj be taken into 
consideration in such inquiry or trial, and put in evidence for or 
agam«t him in anj other inqmr} into, or trial for, any other 
ojfcncf wliicli such an‘^\\Cls iii.i) tend to <?liou he Ins com- 
mitted 

(4) No oath shall be admimsteicd to the accused 

Object of examination of accused 

The examination of tn accused is declared b) S 34’ to be for the purpose 'll 
en bling him to explain anj circumstances appearing on eMcJencc against him 
It should, tlurcforc t 'I c ptact nnU after the pfcce«iini,5 on an inquirj or trial 
haie been held ind cMd«.nce tjKn, and not a« a preliminary proceeding and 
licfore an) taidence has been recorded* Where the iccusej has been examined 
befirc an\ (.tidcnce had been l ihcn, athich he could be callid upon to explain tlie 
procetalings were dechred to be illegal and the examination t\ is admitted in 
evidence’ Nor can a Sessions Judge commence a trial b> examining the accused 
in regard to evidence taken m the inquiry * 

The object is not to fill up a gap m the evidence for the prosecution but to 
enable the accused to explain an) fact appearing in evidence again't him * and 
such examination is particularly nece«sar), if the accused is undefended * The 
law allows a Court, not the complainant to put questions to the accused • The 
examination -hould be, strictly Imited to the purpo«e stated in S 342^ Where 
there Was no evidence of an essential fact except what had been obtained m the 
examination of the accused it was not admitted and the accused was acquitted ’ 
These rules applj equally to the Sessions Court Answers reteued from 
the accused n an examination contravening (Iicsc pnnciples are inadm ssiblc 
against the accused in the Sessions Inal * 

A Afagistrate should nit examine an accused person when he is satisfied that 
the evidence does not disclose any propn subject of a criminal charge against 
Jj/m 
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also directed to give the ^ccuscd a further opportunity of being heard in the 
matter of reference, by not ce, in such manner as the Magistrate should think 
best adapted to effect the puipose of the reference The Chief Presidency Magis- 
trate thereupon reported that he saw no reason to doubt that the accused ^as 
perfectly aware, that, m the commission of the offence, with which he was 
charged, he was committing an offence, thpt the mother of accused stated he had 
always been deaf and dumb that accused had been previously convicted, and 
that «n expert, who communic«ted with the accused, by signs, in the presence ol 
the Magistrate stated that he considered iccuscd fully understood the nature ol 
the proceedings against him The Magistrate further added that, m the couoe 
of these communications, the prisoner went through the details of the commission 
of the offence in pantominc ind, according to the expert, admitted comm tt ng t *■ 
offence m the manner alleged by the prosecution The High Court passed a 
sentence of one years imprisonment on the two charges ' 

If there is no conviction, S 341 of the Code of Criminal Procedure does not 
apply 

While the complainant and his witnesses were being examined, the ^ 
showed that he was dumb, and thereupon the Magistrate without 
charge, but expressing an opinion that the accused was guilty, referred J 
under S 341 The High Court, noticing that the trial was imperfect as no c 
had been framed, refused to treat the mere opinion expressed that the ac 
was guilty as tantamount to a conviction, and returned the case for 
the ^IaglStrate directing him to come to a definite opinion whether the 
could be made to understand (he proceedings, and, if he came to that opi 
to proceed with the inquiry or (rial, and, if the same resulted m a 
conviction, to forward the proceedings under S 341 with a report of the cir 
Stances of the case * 

If there has been a commitment, the High Court has a discretion to pa” ^ 
order under that section in a reference made to it under S 341 a^^d vn 
Sessions trial No benefit will be likely to result to the accused from such a 
The Legislature seems to have eontemplated that there should be a , n 

Magistrate either by what is termed a conviction or a commitment, 

/<icie that IS to say on the evidence for the prosecution an offence 

committed '■ncl that the accused, though not insane, cannot be 

stand the proceedings In that eisc however, the accused was found 

lulled 1 woman when he was by reason of unsoundness of mind ^^5? 

knowing that he was doing what is wrong and contrary to law, and ^ 

was reported under S 471 post for the orders of the Local 

Afagisirate would not be competent to convict where the offence estab 1 

triable only by the Court of Session or High Court He would commit 

in a conviction for an offence triable by him would amount to a Court 

the accused which ipparently is contemplated by S 341 to enable the Hio 

to deal with the case 
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ca«e after the witncs<5es for the prosecution Ila^c been examined 
and before he is called on for his defence 

(2) The accu'^cd shall not render himself liable to punish- 
ment b; refusing to ansner such questions, or by giving false 
ansver<? to them, but the Couit and the jury (if any) may draw 
such inference from such refusal or answers as it thinks just. 

(S) The ansa\ers gi\cn bj the accused may be taken into 
consideration in such inquirj or trial, and put in evidence for or 
against him in anj other inqinr> into, or trial for, any other 
olltnco nhioh '•noli aiiswcis ina) tend to ‘^hou he has com- 
mitted. 

(4) No oath shall be administcicd to the accused. 


Object ol examination o! accused 

riic exjmmation of on ifcu'cd is declared l>> S 342 to be for the purpose of 
cnjbling him to expl un nn) cirrum^nnces ^ppe'^r^ng on evidence ngainst him 
It should, thertfori t kc pi icc onl) after the proceedings on on tnquirj or trnl 
base been held jnd cxidcnce t ikcn •snd not n prcliminnrj proceeding, nnd 

before anj evidence hns been recorded • Where the tcLiiseJ his been examined 
before anj evidence hid been t iken vvhteh he could In called upon to e\pliin, the 
proceedings were decliretl to be diegd, and the evaniin ition wis admitted in 
evidence* Nor can i SeaMons Judge commence a trnl b> enmining the accused 
in regard to evidence token in the, inquiry* 

fhe object is not to fill up a gip in (he evidence for the prosecution, but to 
enable the accused to explain an) fact appeiring m evidence igainst him,* and 
such eximmation is particularly ncce«ar), if the accused is undefended* The 
hw alJons a Courr, not the compliiaoat, to put questions to the 'iceused* The 
examination should be, strictly limited to the purpose sl'ited in S 343^ Where 
there wis no evidence of an essential f «ct, except what Ind been obtained in the 
examination of the accused, it wis not idmiUcd, md the accused vvas ncquitted * 
lhe«e rules apply equally to the Sessions Court Answers received from 
the accused n an examination contravening those pnncipics ^re Inadmissible 
against the accused in the Sessions Inal * 

A ’Vlagistritc should nit examine an accused person when he is satisfied tint 
the evidence does not disclose my propei subject of a cnmimf charge against 
him t* 
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A Magistrali. lias no right to attempt to elicit damaging jncriminaluig admis- 
sions from a person agiinst whom he has issued process, for the purpose of using 
them afterwards as evidence against him,* nor can he subject the accused to a 
se%cre cross examination on points entirely outside the matter under trial and 
relating to the defence of another person with the apparent object of convicting 
him out of his mouth of false statements, and then to prejudice himself m 
respect of the matter with which he is charged,* nor can the Magistrate m 
examining an accused cross examine him in regard to the part supposed to *> 3 '® 
been taken by the other prisoners * 


When accused should be examined 

S 164 enables a Magistrate to record a statement or confession made by a 
person but only in the course of an investigation held by the Police, or at any 
time afterwards, and before the commencement of the inquiry or trial, and su 
confession must be voluntarily made, and so certified by the Magistrate 
section contemphtes an offer by the person to make such statement or confessi 
not an examination because the Magistrate thinks proper to take that cours 
(see note to S 164 ante) 

When, however the evidence for the prosecution has been concluded and n 
case against the accused has been prum /me established, it is the duty 0 
Magistrate to give hm an opportunity of explaining facts appearing m 
igainst him with the view of ascertaining how he can meet or rebut -ipg 

and this is more especially necessary when he is undefended The foH ^ » 
instructions on this subject have been issued by the Calcutta High Court — 

‘ Although the Code of Criminal Procedure does not make it 
a Magistrate to examine an accused person at any stage of the inquif)i 
committing him to stand his trial at the Court of Session the Court 
necessary to impress upon all Magistrates the expediency of the general P j 
of this course at some stage or other of the inquiry In those few and e«ep 
cases in which the guilt of an accused may be beyond reasonable 
practice in force may be permitted without risk , but inasmuch as it ** accord 
tionary with a Magistrate to discharge or to commit an accused . jt oft 

mg as he finds that the evidence is in his opinion sufficient for his .pjjj 
by the Court of Session or otherwise, it is obvious that the truth of any 0 
case Will be best elicited and obscure points will be cleared away by 
planation that an accused may wish to give, when, after hearing all t*]® ® ^ 
against him or at any other time in the discretion of the Magistrate h® 
subjected to an examination before the Magistrate on points requiring eluci 
It being clearly explained to the accused that it is at his option to answe 
questions or not The Court however, desires to explain that, m issuing ^ 
directions, it m no way sanctions any p oceedings of an inquisitorial nature 


The Calcutta High Court expressed itself more fully on the same 


subject-* 


* Many Magistrates nrc too hasty m making commitments, or rat 
they do not make the thorough inquiry which they ought to make previous 
mitment In a case of murder, more especially, there can be no doubt that 
duty of the Magistrate to sjft cvfery fact beaiing on the case in order to a 
whether the accused is guilty or innocent, and to examine the accused on 
which bear against him One of the points of the evidence in this case thi- 

presumption of the accused s guilt was that he had been absent about the ^ 
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munJer nas ctnmiitttxl Ills vi'tlemcni is to wlicrc lie «as it tint time should 
ha\e been rrevnied, ind «houtl ilso hi^c been thoroughly inquired into It is 
not sufiicient to thit iiTusetl mij^ht bring \vitne«<cs to pro\c Ins innocence 
at the tml It pON'ibli. the ictiKed miv not know the mmes of the witnesses, 
and if the witne*vc< nn gm (xnience-, in his fnour to exculpite him, he should 
net be ccmmitt'il \ Img time el«p>ies before i trni it the Sessions comes on, 
and witnc-scs emnot then givt is cicir cvidonce more e'pcciallj is to time and 
dale, as when the facts 1n\< onh lately occurred Pierj inquiry should ha\e 
been made prcMou* to ccninutmenl to i«c(rtain, not only whether there was 
presumption if the guilt of the icroseil, but iI<o whether he wis innocent It 
li the dutv of the Tohcc ind the MigistriU, not only to bring the parties 
suspected of being guilty to trial but rI*o to isccrtiin whether the suspected 
tan clear them«ehcs from the crime of which they ire accused There 
IS a clause* in the rrocedure Code which enijiowcrs Magistrates to commit without 
inquiry into the defence of the «ccii<oiI The discretion giicn by this clause is 
much ibu»ed It m i\ be ipplicd in certain ca«c«, but in serious charges of 
murder, when the life of the accused is at stale this chuse should not be 
acted upon, bee use no certaintv of the iciused s guilt can arise until his defence 
IS nigaiivcd ind prm f tint his defence is false is frequently very strong evidence 
•n favour of the prosccutiof If the result of the inquiry into the defence leaves 
the matter m doubt, it is the duty of the Magistrate to commit, and leave the 
Sissirms Cturt to drvide which is the true story *' 

It his been very approprnttly observed that an ‘ unresfr lined right of 
intern gitmg is ilso very apt to produce insidious and catching questions Instead 
of a cool and impartial ..itempt to etiract the truth the examination becomes a 
ronte«t m which the pride and ingenuity of the Magistrate arc arrayed against 
Ihe caution or evasions of the accused and every construction will be given to 
“IS answer that may fix upon him imputation of guilt • 

The latter part of subsection (2) is in accordance with the Evidence Act 
(I of iSyj), S ijq, IK (/i), which declares that the Court may presume that if a 
persin refuses to answer a question which he is not compelled to answer by law, 
the answer if given would be unfavourable to him It is therefore especially 
incumbent on judicial ofTiers to “ct strictly within the terms of ^ 342 so os to 
limit the examination of an ictused person to the purpose of enabling him to 
cxpliin any circumstances appearing in evidence against him, for otherwise, a 
refusal to answer jn incriminating quest on improperly put might be taken into 
trnsideration against an accused 

There has been consiiJerabte discuss on as to whether the mandatory pro 
Visions of Ihe latter part of subsection (i) apply to trials in the Sessions 
Court in view of the wording of S aby (2) For reference to the ml ng» on this 
point sec note to S 2S9 As to whether the same provisions apply to summons 
cases and to summary trials of summons-cases see note to Ss 242 and '*63 That 
they do apply in the case of warranl-cases tried summarily there can be n> 
doubt’ It IS perhaps regrettable that the recent opportunity was not taken by 
tile Legislature of removing the d ubts that have arisen in regard to this section 
whih has been left unchanged by the amending Acts of These doubts 

have arisen not only in regard to the points mentioned above but also whether 
various degrees of non-c impt ance with the provisions of the section are mere 
irregularities curable by S 937, or illegalities vitiating the trial The Madras 
lli^h Cl urt has held’ cvcrriiling a decision of the same court of a few months 
earlier* tint a failure to examine the accused again after prosecution witnesses 
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A Alagistrati. has no right to attempt to elicit damaging incriminating admis- 
sions from a person ag imst whom he has issued process, for the purpose of using 
them afterwards as evidence against him,' nor can he subject the accused to a 
sc^c^e cross examination on points entirely outside the matter under trial and 
relating to the defence of another person with the apparent object of convicting 
him out of his mouth of false statements, and then to prejudice himself m 
respect of the matter with which he is charged,’ nor can the Magistrate m 
examining an accused cross examine him in regard to the part supposed to have 
been taken by the other prisoners * 


When accused should bs examined 

S 164 enables a Magistrate to record a statement or confession made by a 
person but only in the course of an imestigation held by the Police or at 
time afterwards, and before the commencement of the inquiry or trial, 
confession must be voluntarily made, and so certified by the Magistrate 
section contemplates an offer by the person to make such statement or confess 0 
not an examination because the Magistrate thinks proper to take that course- 
(see note to S 164 ante) 

When however, the evidence for the prosecution has been concluded and^* 
case against the accused has been l>r$nui /»ac established, it is the 
Magistrate to guc him an opportunity of explaining facts appearing m 
igainst him with the view of ascertaining how J)e can meet or '’^^tit that e\ 
and this 1$ more especially necessary when he is undefended 
instructions on this subject have been issued by the Calcutta High Court — 

* Although the Code of Criminal Procedure does not make it 
a Magistrate to examine an accused person at any stage of the -jj ,t 

committing him to stand lus trial at the Court of Session, the , gjgjjtion 
necessary to impress upon all Magistrates the expediency of the general a 
of this course at some stage ot other of the inquio In those few and esc p 
cases, in which the guilt of an accused may be beyond reasonable 0° 
prxctice m force may be permitted without risk, but inasmuch as it ‘ 
tionary with a Magistrate to discharge or to commit an accused 
ing as he finds that the evidence is m his opinion sufficient for his c 
by the Court of Session or otherwise, it is obvious that the truth of any 0 
case will b* best elicited and obscure points will be cleared away, 
planation that an accused may wish to give when after hearing oH tb® may bt 
vgainst him or at any other time in the discretion of the Mxgistrate, b® . 
subjected to an examination before the Magistrate on points requiring elu 
It being clearly explained to the accused that it is at his option to 
questions or not The Court, however, desires to explain that, m 
directions, it in no w ay sanctions any p occedings of an inquisitorial na u 
The Calcutta High Court expressed itself moie fully on the same subje 
‘ Many Magistrates are too hasty m making commitments or 
they do not make the thorough inquiry wfich they ought to make j( u th* 

mifment In a cose of murder, more especially, there can be no doubt tw 
duty of the Magistrate to sjft evtry fact beaiing on the case, m jj,e fact* 

whether the accused is guilty or innocent, and to examine the accused 
which bear against him One of the points of the evidence m this case w jjj 
presumption of the accused’s guilt was that he had been -ib'ent about t ® 

t 'b'* 
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munlcr was comniiiti-O Hi' 'i trmifit lo whcie he wns Tt lli il time should 
ha'e been rectrded ml »h oil >K hut betn thon iighl) incjmrwl into It is 
rot sufiinent I < \ th t i.xu'oj night Iring nitno«'Cs to pftie his innocence 
at the tml II !> jw •.-i! 1* ih i »iiM-d ni \ n t kn « lltc mines * f the witnesses, 
and if the w inc' (' i tn i v I nn in Ins fi' nr lo esciilpntc him he should 
not be fommiti'^l \ i ng tim. •! joes l»f rc i in il n ihc ‘sessions comes on, 
and witnc"es cinn i ih«n g ' «l u «\itlimi tit ri espttnil) ns to time md 
date as when ihi licts I 1% nh 4 ul) ticturml 1 \er) inquir> should ha%e 
been imde pre'i us i c<nniiim nt I isrtrlin, not onl> whether there was 
presumption .f the guilt f iht eiu'otl but U<o whether he was innocent It 
i> the dull of the I’oIhc md the Migislntt not < nl) to bring the parties 
«us]iecled of bein,, guilfi i irul but K> o isct-rl tin whether the suspccteil 
tan cleir iliemsthcs fr m the rnnu if which the> arc ncciiscd There 
IS 1 clause in the Procedure ( «xle whrh empowers MaRistntcs to commit without 
inquin into the d« fence f ill wusctl The discretion gnen bj this clause is 
much abu'td li m \ b< i ph«l m cirfun cases but m serious charges of 
murder, when the hK » ( ihc iccwsctl ts at stake this clause should not be 
acted upon Lee us( n rrriiinii »f the accused* guilt can arise until liis defence 
isnegatned .nd pr x f that his dtfince is fake is frequcntlj \cr> strong eiidcncc 
m faioiir o! the [r tauli n If the result of the mquirj into the defence lea\cs 
the matter m d ml t it i» the dull of the 'fagisiratc to commit, ind Icate the 
Sess ns Ciuri to detide which i> ihe true stof) ” 


It hjs Uan Mn aj pn priaitl) ib'Ciaed that an " unrcstr lined right of 
interrogating is Isi atia pt to produce insidious ind catching questions* Instead 
of a cool and impirti il ttempt i« extract the truth the caamination becomes a 
ronlest m which the pride «nd mgemiits of the Magistrate arc arrajed against 
the caution or evasions of the icciised and ever) construction will be given to 
h s answer that ma> fix up<in him imputation of guilt ’ * 

The latter part of subsection (j) is in accordance with Ihe Evidence Act 
(I of iS?*), S 1 14 III (h) which declares that the Court may presume that if a 
persin refuses to answer a question which he is not compelled to answer by law, 
Ihe answer if given would be unfavourable lo him It is therefore especially 
incumbent on judicial officers lo ..ct strictly wiihm the terms of S 34*, so as to 
limit the examination of an accused person to the purpose of enabling him to 
exphn any circumstances appearing in evidence against him for otherwise, a 
refusal to an>wer n incriminating quest on improperly put, might be taken into 
consideration against an accused 

There has been considerable discussion as lo whether the mandatory pro- 
visions of the latter part of sub section (1) apply to trials in the Sessions 
Court in view of the word ng of S z&j (a) lor reference to the rulings on this 
point see note to S 280 As to whether the same provisions apply to summons 


cases and tc summary tnils of summons-cases see note to Ss 242 and 263 That 
they do appfj m the case of warrant-cases tried summarily there can be nj 
doubt* It IS perhaps regrettable that the recent opportunity was not taken by 
the Legislature <f removing the d ubts that have arisen in regard to this section 
whch has been left unchangod b) Ihe amending Acts of i<)23 These doubts 
have arisen nit only in regard to the points mentioned above, but also whether 
various degree* of non-compIiancc with the provisions of the section are mere 
imgulanlics cur blc by S 547, or illegalities vitiating the trial The Madras 
H f,h Court has held » cvernil ng 1 decision of the same court of a few months 
earlier* lliat n failure to examine the accused again after prosecution witnesses 
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have been recalled for further cross cxiniimlion docs not vitiate the trial un!c«s 
the accused have been prejudeed AH courts have held that the law m its terms 
requires the examimtion of the accused to be made after the examination cress 
cxainin ition and rc examination of the witnesses 

The following are the latest rulings of the High Courts on the point — 
Th' putting in of a written statement b} the accused does not absol e the 
court from the duty of carrying out the provisions of S 342 * 

The examination of the accused ftcr the examination in-chief of some 
of the piosecution witnesses and again after the cross^xamination of onl) some 
of such witnesses is not a compliance with S 34"’ and the conviction i> 
although the accused may not have been prejudiced * Ihe trial is illegal from 
the stage when, without compliance with the section, the Magistrate calls upon 
the accused for his defence, and there should be a re-trial from that pen 
But S 342 does not ipplj to an inquiry under S 117, and an omission to 
the accused at the close of the prosecution case is on irregulanty cover 
S S37» when he has not been prejudiced by the omission * 

On the other hand different views have been tal en in other High 
In Mlahvbad it has been held that where one witness for the 
examined after the accused s statements had been taken the 
vitiated as the evidence of the witness added nothing maternl to 
case* In a Lahore case most of the witnesses who had already 
examined at length were lecalled for furtlici cross examination .u .w 

had been examined, the High Court held tint though it may be clesra 
the accused should be given an opportunity to add an additional explanation 
conveys no peremptory direction to that effect where the witnesses ^5, 

been cross examined and even if there is such a d reetton the ..jjrj 

'•overed by S 537 < In a Patna Case also the High Court refused 
in revision where the accused were not examined but filed / ini tte 

St the stage, and also after the examination of the defence witness 
same Court held that where the accused had already been ^ nes 

oidinary stage and thereafter an alteration is made in the , cie” 

charge is added it is not incumbent on the court to rc examirie the ac 
though some of the witnesses have, after the alteration or addition be 
and examined * 


Sub section ( 3 ) 

tinder S 2S7 the examination of the accused duly recorded 
committing Magistrate shall be tcnder-xl by the prosecutor and read 0 
at the Sessions trial It can also be used as evidence against h m m 
trial * an? 

Under S 30 Evidence Act I of 1S72 when more persons person* 

fried jointly for the same offence, and a confession imde by one 0 s 
affecting himself and some other of sutli persons is proved the Cou 
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into con<i( 3 eration <urh anfo'sr n ngunst ^uch odior pcr<iin as well ns ngninst 
the person who rmkes the i\nfes«K>n bo where in n statement made under 
S 342 rertim iccoscd t nft«<oti mj imphrnted llieir co-nccuscd and further 
plead^ guilt\ under s ^l) it t\ i% not ncco<«nrj to trj the co accused 

separate!) to enable the confi '•m ns to be used against them * 

How the examination of an accused should be recorded. 

This Is pruvided hr b\ '' 464 t the requirements of which must be 
sInciU obsened as ilitrwisi thi i \ «nnn iii >n will not be admissible in csidcnce 
»n a trial bs the f unit <f Sissim or High Csiirt for, in the words of S 28‘4 
It will not lti\p been duh tec ide f In order howeser to present a failure of justice 
if the Court holding tin Irnl, «r 1 Court of \ppea! or Rcsision, finds that, in 
respect to a stiiemint purjj rung to be recorded under S 3t>4, any of the provi- 
sions of that srcti n hi\c nm been complied with bj the judicial olTicer recording 
that statement it *h ill tike csiJenre tint such pirson dulj made the statement 
recorded, and such statement shill bt admitted, if the error has not injured the 
accused as to Ins defenie tn the merits — (S 533) 

The Cukulla High Court ln< ordired that the cvammation of an accused 
shall contain his or her nmu, tint of Ins or htr father (and if a married woman, 
that of her husband) the Ti.hg» n i »»tc, profession, and age of the accused 
person, and the Milage or peigunm in whicli he or she resides* An eNammation 
under S 342 should be recordid m ihc manner directed b\ ^ 3^4 

In the Lnjted Promnci-s and Ot mi the e\ammation of an accused 
person should be reesrded on a prescribed printed form which contains particulars 
for iclentiSeation * 

Ko oath shall be administered to the accused. 

?ee note to S 337 ante This has been made the ground for refusing ti 
“limit the esidence ol an acccmphce tal en without conditional pardon who is still an 
accuscj per*, n tli it i- i pers< n »'cr wli m a Criminal Court is exercising juris- 
diction, and who has n<t been disehirged acquitted or conMCt'^d of the offence 
regarding whuh he i*, so m idc a witness and examined on rath Subsection (4) 
does not appl) to m accused in another trial So where the person under trial 
for abetment cited as a sMtness for liis defence the person accused of the 
xubstantne offence who hail beer conMcled but not sentenced, the case having 
been referred to 1 superior Magistrate under S 340 for scntrnce, he was entitled 
to have him examined and S 342 (4) was no bar* It applies only to an 
accusod person then under trial Similarlj, where several accused persons one 
of vvhom was an I uropean British subject, were committed together for trial 
ind tile Cure ix" in British subject claimed to be tried by a mixed jury, on winch 
the others claimed to be separately tr»e<l, st x\as held that tlve Curopcan British 
subject was I ntitlcd to call the other prisoners as witnesses for his defence,* 
IS they were not ihcu under trial, and therefore not within S 342 (4) 

*> 342 (4) applies only to persons liable to punishment It does not apply 
to a per^on called upon to show cauisc against an order under S 133, who can 
be examined on oath and is liable to prosecution for an offence under S lot. 
Penal Code, if he makes a false statement • 


* R I Itati Reddi, I I R 38 ^lad 302 dissenting from Q Emp 1 Lakslitnayya 
Pandaram I I R 22 Mad 491 

* Cir 19 Sept 17 i80j Rules Ac aol II p 124 sec also Bom 11 Ct , Dec 27 
1872 Gaz 1873 p 20 

* All Rules Ac No 36 (ii) 

•Q Einp t Tirbeni Sahai I L R , "O AD , 426. 

* Lmp i Durant I L R 23 Bom 213 

* Illra Nanda Ojha, 2 Cal L J — 
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See also S 340 (2) The Oaths Act, \ of 1873, S $ and S 342 (4) of 
l/iis Code nppi} onij to the acaisod actually under trnl nt the time Such person 
i nnot be ssNorn as a vvitness for, or i^ainst, the co-accused Dut when persons 
arc tried separately each one though implicated in the same offence is a ernn 
petent witness at the trial of the other ^ 

Where an appellant made 1 false statement in his petition of apps'’! ^iid 
was called upon by the Magistrate to whom the appeal was preferred to leri'y 
the allegations in the petition of appeal on solemn affirmation, and dd so he 
cDuId not be convicted und^r S 181 and S 182, Penal Code* 

\ person seeking m revision to have his conviction set aside cannot tender 
an affidavit m support of his application and if he does so cannot be prosecute 
in respect of false statements contained therein * And where false stalemems 
were made in an affidavit bj nn accused person applying for transfer of hs case 
under S 528 he cannot, or at least ought not to, be prosecuted m respect 01 
statements contained therein * But these three cases were considered m a 
case* m which it was held that S 342 (4) refers only to the adnwiwstec'i’S ® 
oath to the accused in respect of the statement made by him under sub 
and dots not preclude him from making an afffdavit in support of an ‘ 

for transfer Tlic learned Judge added that there would not seem to be a y 
bar 10 the accused being prosecuted m respect of any false statement m ine s 
davit but this point did not really arise 


343 Except as provided m sections 337 and 
RO to b* Auencc, by means of any promise or iW 

used to induce dis otherwise, slnll be used to an 
®*®*“'** to induce him to disclose or withholfl ff ” 

matter W'lthm his knowledge. 

Sections 337 and 33S excepted from the operation of this section ^ 

evidence of a person supposed to have been directly or indirectly eoncr I 

of privy to an offence under inquiry or trial obtained and tal en under co 

t shouW 

\Nith this section Ss 24 38 and 29 of the Evidence Act (I 0^ ' 

be read — « 

A confession made by an accused person is irrelevant in a enm nal prw 
if the mil mg of the confession appears to the Court to have been ^,5/ (h? 
inducement, threvt or promise having reference to the charge aga 
atcused person proceeding from a person in authority and ^ ^*^1, appfir 
opinion of the Court to give the accused person |,rounds which "ou . 
to him reasonable for supposing that by making it he would goin any t 

or avoid any evil of a temporal nature m reference to the proceed ngs i- 
him — S 24 

If such a confession is made nflei the impression caiivcd by any such m 
threat or promise has, in the opinion of the Court been fully remov 
relev ant— S 28 

If such a confession is otherwise relevant, it does not become irrnC' tjevcp**’” 
because it was made under a promise of sectecy or m consequence 0*^ 
practised on the accused person for the purpose of obtaining it or w ® j,, x 

drunk or because it was made in answer to questions which h e need ^ 

— ~ “ ' ■ — - ~ vii"" **' 

* Akhoy Kumar Mookerjee » Emp 1 1. It 4^ Cat 720 following i< 

Sunder Bom H Ct R 1 and Kmp i Durant ILK •’3 Bom 213 

* Q Emp V Subbayya I L R 12 Mad 45* 

* Barkat I L R TO All 20® 

* Crop V pindcslin Singh I L R 28 All 331 
Ghulam Muhammad v Crown 1 L R 3 ijih 46 
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■•nsvvered, wlnfrvrr nn\ Insr I n ilip f rm of »h <c questions or because he 
T.as not mmed that 1 w i n lo»nl t mike «urh confession and that 
CMdence of it migh te t,nro ^ n i him — S -g 

A '•atcirent ma I In an ami 1 pers n under conditional pardon, in a case 
in svhch such p-'rd n r ii 1 n i b lecalh lemlprod to him, wis for this reason 
he’d to be i-admissiJ Ir » 

34.4 Tf fidii) ihi nli*«oTno of q witnr"? or an% other 
Power to postpor rmsiomhlo nnse it becomes necessary or ad- 

e- ad 0 - n p -.fed Msiahlo fo po'fponc flic Commencement of, or 

ndimirn in\ inqiiin or trial, the Court may, 
if it think'; fit ha nrrlor in a\nftnj! <5(atinff the reasons therefor, 
from time to time poetpone or adinum the same on such terms 
as it tliink' fit for cneh time ns if considers reasonable, and mav 
bv a warrant reminrl the aeen<;efl if in enstodv ’ 

Prnvidefl tint no Afanrislnte shall remand an accused person 
to ( mtodi under this section for a term cxceed- 
in ' fifteen da vs at a time 

(2) Faert order made under this section b^ a Court other 
than a Hmh Court 'Inll he in vTitinff si"ned bv the presiding 
Judge or '^faglstrate 

Erplnnntiny\ — Tf sufficient evidence has been obtained to 
R-asonaM-ri for raise T suspicion that the accused may have 
committed an offence, and it appears likely that 
further cMdenon mni le obtained b\ a lemand this is a reason- 
able nine frr a remind 

Cf th» Tndctable OlTenc's Act, i8^8 (ii and t2 Vict C 42) S 2t 
This «Pction If should be noted relates to the postponement of the com 
mi‘ncem'*nt nr the adjnurnmenf of en Inquiry or trial and when this Is found 
necessara for rea<nns to be recorded m writing the Court may by a warrant 
remand the arrused if in ruslodv If the accus^ is on hail he will be required 
to attend on the dav fixed in the order passed S 3.14 does not relate to an order 
f r remand to police ciistodv while the matter is under investigation for that is 
‘=[>'’0 ally pre\i]cd fir ba S ify It contemplates a remand to Jail* 

Inguliy or trial before a Magistrate 
In a summons case if on the dav fixed for trial, tl e complainant does not 
appear the MaOisfnte shall arcniit the accused unless for some. reason he thinks 
proper to adpirn Ihe hearing of the case to some other da) an exception being 
made if the complainant is n piWic «er\int and his personal attendance is not 
required — S 247 

A s milar pro\ s on is made in legard to the absence of the complainant in 
a warrant-case wli eh mas he lawfulh compounded or in which the offence is not 
cognirahle except tint it is left to the discretion of the Maqistratc whether he 
sboul 1 terminate the proceed n‘*s hs diechaiging the accused— S 240 

Th terms of the sect ons of the Codes of i8fii and 1872 were differentia 
expressed regardinq tl e power of a 'lagisfrate to adjourn an Inquiry or trial and 

> Tmp f Ashcar Ali T 1 U 2 Ml -fo 
’ In re Kiashnaji raodiirarp JoelcVar T 1 Jl at roro s- 
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to rermnd ^tl accused to custody Thc> contemplated tint, before such an order 
was passed, there was some e\idence aftauist the prisoner which would justify an 
adjournment of the proceedings (Code of 1S72, S ig4, c\pln ), and the hw rias 
so detiared m several reported cases S 344 of the Code of iSSz, which hs 
been reenacted however, proxidcd for the postponement of the commencement ol 
an inquiry or trial The necess ly for some evidence being recerded before 2 
remand to cu< ody could be ordered no longer evists and the cases under those 
Codes are tl crefnre obsolete The order m writing, which must give Ihe reasons 
for such rem ncl must however show that the postponement or adjournmfnt 
was on account of the abseiue of a itiness or for some other reasonable (oust 
If evidence is available but is not recorded, '•nd it is evpected that other ev Jence 
will be obtained remand may be o*alered This may ippvar from the poii« 
report and diaries sending the artusfU in custody (S 167), of the final rqortot 
the investigation (S 17-^) It is (ften very desirable to postpone (he commence- 
ment of an innuiiy for a *ihort period in order that when commenced it may 
be held without interruption and coiiliictcd in such order m regard to t< 
e'camination of witnesses as mav best <ct out the facts to be gven m 
The accused hive a n 'h' to have the evidence recorded at js earW a pero 
pos« bfc and the fact that there i« or m iv be a great body of evidence f 
against them is not a good gri und for detention for an inordinate periMf 
thev are nit entitled to he adnuiied to bail merely because for tbi» reason 
commencement of the trial has been deferred 


On the frst rccas on that accused ppieons are produced it 5 » 3 

to go fully into tho charge it s ord nardv siifTicicnt to *how hv the 
an nfTirer of the Pel rp tint the Polio arc in pos«p«fcifn of ^ 

thev b'^liev'* to he rehahV ihat an affcnce has been committed 'it’d 
accused persons wnr? i.(nccrned m it- comm >.s on Put where the j 
persons arc hmuclit un after a remand some dire t evidence cf the 
the neou'ed with the crime should he rcau ml to justify the MaListraje ^proof 
bad and wih each remand the nece»sitv foi the production of implies^'”! P 
become' more strong * 

A Mapstraie is liowcvop not just Ted m renanthng an hs 

evidencp filcn is not suflrrnt far the fouodatun of a charge and _|gM 

expected that "'I'or some time 00 I bv the d fit of inou rv seme pv < ence 
be obtained That is no reasonable ground for an order of remanu 

When anv persnn airispcl of a non ha fable ogporc is arrested nr det^^ 
whh'Viit w-'rrant I\ an onrir 1* rbarre of a pot co station or ’’npe'irs ^ 
brot nht h^rnro a Co irt he mov he rcteasp,! on I a 1 hut he shall no 
released f there af^neap rp''«''n''hl •^roun !s for b»l c\ ng 'h’’t he I os 
of flrr rtttrt sff’f Ic « Ih or i*rTft<w«rmr< ft for ' fe 

to sueh rvfT rcr or Co rt at nv stage of the invest gai|or» no i rv or ' 
ca«e mav he fhat there are not roasnnat’p gronnd- for hcl ev cr 'hat ’ fee 

has comm Med a ooohnlalfe offence hut th^j theep arc siffcent 
fur'hrT loou rv mfn Ii s oti If the apjits d si all fvppd o^ « oi, looii rV ef 

on ha I nr ot fh^ d 'crpt c n of si rh off cor or Coi rt on ihe p-ver i pn 
a hand W"heit s rates far hs arw>paranpe as IrrCoaftpr nmv d®'* — ^ er 

Court mav d rrtt that a oersan imder the a/re tf ' Meen vears or a 
s ch or Inprm person accused of a non bai'able offence may fae relea® 


(S .107) 

T\hen the Proceedings have h«»en romnTefed a^a n«t an arcii' 
decision of the case or his commitment lo the Court of Session 


5, on slm”''! 


1 MamVaai Milah • O T L 1? 6 Mad 61 fs c'Meir os6 
» Pnnnnsam Chrtti » O T T n 6 Mad Co (s cl Weir o6z ,, 

» In re Mathuraaath Chuclcerbutty 9 B L B 354 (s c ) r? 'V t 
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deferred mere!} because llie principil offenders l»a\c nol been apprehended * 
After repe itftl adjuummums iHe ul ibe printipil iitu^id and t'le doif- 

abihty ol a joint trnl jri. ni.t &u1)k mi {.rounds lir a luriliLr po>tpL.nt.iiienc * 

In anj case in winch i cxmntssiun h » been issueJ for the e\iininuion of 
any witness, the inquirj, trial, or uiIkf proceeding nia) be adjuiiincd for u 
jpecihed tinie rcas naby Mdtitieni for the eNeeu i n nd niurn of tnc eoniniission 
— b jOb In suth a ease, it may so It pjicn lliii m aJputnntent of mure than 
the filiten days allowed in b i»jy be n eesMce, md this is specnlly provided 
for But the cdj urnmtni should be lot a speeihed nine rc isonably suhicient 
for the e.\e-uliun ind return ol the comitiissiuii (b ^oS) 

Or aay other reasonable cause— view ol the place ol the occurrence, etc 

It may sometimes be ncces>nry fur a M ij,i'tnlc to adjourn an inquiry or 
trial to enable him lo visit the pi ic at wheh ihe « IJeiHi- in ij hoc bicn com* 
nutted Hit Code now evpr m,Iv previJes for tlii> m i nevv sciiion post 

S 2yj provided, and siili prv>\iuv» i r ■ vi>i( ol in>pee<i n by a jiuy ir i'Sim rs, 
and that an inspcttion by a Jud^e «r M gi»iriic vv i» also einiumplited i< patent 
from the t.vpjjnaiiin to b nlieh I vs d»'vn Ihit i Jud{,e or M igi'irjte 
»hall not oe d'*uiied perMiialy interested . m any 

bv rcjeoii ei Ij ill ii he fits viewed the pine m 

''hch an offence is alleged to hive, been euinniuied or mhir plate in winch 

any other trmsjetcn material to ihc e i>c i> tlleged to h 'C iinirud and mid* 
an inquiry m tonnettiun with the case Under b jjilr llie Judge or 'I igii* 
traie may visit, not uny tlic svenc «l the alhgcd ufTeniv but Ku mv iihcr place 

"tvhich It IS in his upmiun nciessary lo v^w I r ihc ji '| 'e if |ii prrh appre- 

ciating the evidence given u sueii inqiiiry ir ir il but he must give iiiilec to 
the parties, and mist without unneeis' ry del ■> rctoid a mcnnirandum of any 
relevant facts observed, wheh Mvall lurm y, n ul ihc reouid, and a tip of which 
shall be available to the prosteuuoii and ilie defence 

A local inquiry Is eaprcssly provided Iv S 14s f>r cases under Chapter Xll, 
but these are proctetlings not tvnnteted wnh iht eumiui'Min of m oflente 

Before the enactment of S syjB the High Couits had considered the matter 
and, in their desire not lo omb i riss the u euvcd, Ind inirodiicwl a prtccdure the 
^servance of wliieii sometimis paused dilhcutlios In tint case btfo e the 
Calcutta High Court,* ilie M igt-triic, after noiiie lo the partus, in their presence 
inspected the scene of tho occurrence to ascertain whether four pus 'or the dis- 
posal of refuse, and also a lull, said lo be used as a citile shed, cvisted these 
being matters in dispute regarding vvhcl* conti iJi,.turv evidcnic Inti been given 
otepiifv j held that a hlagistraic may visit llie scene of an alleged iccurrcnce 
in order to test the evidence he has hnrd on i question ihfe fan winch has been 
raised before lum and tliat he was justifed in anng <n ihc rpiui ns formed on 
what he had seen Woooioiic, J coitn held lint v judgment is I mited to the 
materials placvd before it by tlvt p rlics in Court md tint by ihis meins only cm 
Its Correctness be tested by the Appellate Court and he referred lo the finding of the 
'lagistraie, after his inspection ihvt the hut was ton >snvaU to hi h' v wi’e on which, 
in hi< opinion an opportunity <ti< uid have been given to show tint iliis was incor- 
rect CiiCTxmjrc J was of the e 01c opimnn, ob«eiviog ilnl no man can bs 0 n- 
victcd cveept upon evidence vvluth be ha» hid an opporuinuv tf ii«iing by cross- 
examination and contrail ctmg by rebutting cvidenrc The grounds up n which 
the majnrity of the learned Judges in that case based their decisu n are open to 
some criticism It may be observed that the obj-cticns applied lo the opin on 


‘ a w n at Cr let No -ps 

* BiUinghiirst 1 Alefl. 1 1 B 49 Cat 182 

J JJ ^ ^ ^ 37 Cal. 34® <s c)l4Cal U K ^aa* (s c } ti CaJ L 
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to remnnd an accused to custody They contemplated tint, before such an order 
iVK pissed, there uis some eudence nf^ninat the prisoner r^hrch nouM /uslif/au 
adjournment of the proceedings (Code of 1S73, S iq^, c\pln), and lie hw «as 
so declared in several reported cases S 344 of the Code of iSS’, whch has 
been reenacted however, provided for the postponement of the commencement cl 
an inquiry or tr al The necessity for some evidence being recorded before s 
remand to cus odj could be ordered no longer eMSts, and the cases under those 
Codes are thcreh rc obsolete The order in writing, which must give the reasons 
for such rem ind must however, show that the postponement or adjeurnroent 
was on account of the obseiii.e of a >iilne5s or for some oHier rea^pnabh 
If evidence is av uluble but is not recorded, and it is cvpected tint other enJenee 
will be obtained, remand may be otiered This may appear from the pc"” 
report and diaries sending the acitised in custody fS 167) of the final report 0 
the investigation fS 174) It is efien very elesirable to postpone the 
ment of an inquiry for a short period m order that, when commenced it 
be held without interruption and con I icfod in siah order m regard to 
e'camination of witnesses as mav best ‘ct out the farts to be given in ei 
The accused have a rmln tn have the evidence recorded at j* earlv - 

possible and the fart that there i« or m »v be a great body of evidence 
against them is not a good ground for detention for an morcfinate pema? 
thev are not entitled to be admitted to bad merely because for fl’i» 
commencement of the (rial has been dcfcircd 


On (he frst ocras on that accused peisons are produced 't i* -jg e( 

to gft fully into the cl arge it s ord narilv sufiicient to show bv tie f» 
an ofTirer of tli" Priro tint the Polic are m pivssrssmr of the 

thev b>»1ie\‘' to be rctiab'e flat an offence has J>frn committed md * 
accused persons werp ^mrerned in its comm'son Put where „ of 

persons are hrmight i p after a remand some dire t rv i(!'*nre of the conn 
the accused with the crime should he reoiureil to nistifv the Madi«trate 'J* .fjjJ 
bad and wi'h each remand the necessity foi the production of imphw ' 8 
become*, more strong * jji, 

A ^^agstra(e i« however not Justified tn renaru'ng an lit 

evidene** ('•len is not suffrent far ihe foundation of a charire unce 
expected (hat •'f^cr seme time ant hv the «l nt of tnou rv seme 
be obtained That is no reasonable ground for an order of reman ^ 

When anv person ^Kejsefl of a nnn badabJe ofTenre is arrested or ^ 
wtih''iit wotron) tv an oft nr m charoc of a pot re stat on be ^ 

been nhf before a Ceurt he mav be reteasnl on bad but he ‘hji ^ 
reteTSPcl f there aoneir reesopohj omunds for bet ev nrf ibet le 'I' ^ ,ppe'0 

of an ofTencp p(,n <lia|0c w Ih death o» tran«nortpii n for ' fe lb" 

to surh ofTrer or Co rt at .-nv stage of rtie ime«tgaiion looir* ^ s>fri*’^ 
case m-iv b« that there aro not reasonaS’e grounds for hrlie\ * '' 
has comm tied a nan ba I lie ofTence I nt that there are «i f^C m . ^ | 

further tnou rv into t s gulf the arciiset shall neoil n" ' eh m"’ ^ bv h r’ ^ 
on ha I or of the d «pret'f n of si cb oft eer or Court on the e'er t e^ 
a hand v\ ibei r c reties for bs ao'earaorc as I err oaf or rrev Jed— (J 


Court mav dirrit that a oersen imtfer the a«re of * 'teen vears o b" 

s’ek or infirm person accused of a non bai'able oITcnce may be 

A n.""" 'l; 

When fh“ proceed nos have been rnmnteted acta nsf an rat ^ 

decision of the case or bis commitment to the Court of Session * 


t ManiVaai Milalj f f) f T R 6 Ifad /scVV\eros6 

• Ponnnsan Chrtti » O T T R 6 M;id Tn fs c t Weir 962 _ ,j 

• In re Mathuranath Chuckerbutty, 9 B I. R 354 (s c ) 17 ” 
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deferred mcrcl> t>wiu«e tlie jiriucipil offenders !jj\c not been npprchcnded * 
After repe it'd adjuurnrrtms ifie >b»(.nec U ilit. i>r»nt.ipi) uLUsid iiid t'n. di.»ir- 
abiliiy ol a joint inil an. ric-t mi ^ri>unil> lir a lur )ur jn siponoincnt ’ 

In anj ct'e in winch a tomm ssion li :> btcn issued fir ilic e\ imnnuon of 
any witness, the inquiry, trial, or uilnr jiritit-tlinij may be idjuiirncd tor a 
spreified lime rcas n ib y Miltuii.ni lur ilit ivuiu i n nd rnurn cf tfie commission 
--S In such a case, it m ty Su !• pj>cn iliii m adjiuinmciu of more than 

the filieen days all twtd in b t-i-i may be n ces* irv mJ this is •-peci illy provided 
for But the adjcurnnicni should be lot a sficciiitd lime reisunably suflicient 
for the e.\e^utiun iiid icturn of the camiiiissiuii (b job) 

Or asy other reasonable cause-view of the place ol the occurrence, etc 

It may sometmu's be nectS'iry for a Af i^/Mnie to ad/riirrt ^n lOqiiiry of 
trial to enable him to visit the |>> icc at vvlicti ilic < (fciHc m i\ hive been cum* 
niitted The Code now t\|ir •.slv prividcs for this m i new «c(tiun 53'jli post 
S 2y3 provided and siill provides lir i visit of in»pccn il bv T jury or .isscsstrs, 
and that an inspection by i JuJj,* ir Mi{,i>iriic w « al»u ci nic/npi ittd is patent 
from the L\pltnaii<n to b ^,0 vvlicb 1 iv« diwti Hut i Judj,c or MajtislrJte 
shall not oe cJetnieJ /x.r>vj)3l/ inurcslid , . m an/ 

by rtu'on oily iliit lit Ins viewed the pine m 

Vihich on offence is ol eged to h \e been commiiitd. or my cihcr pljic in winch 
any other trinsactin material to ihc c i»c i» alleged to i’l'c UitirnJ nnj rn ide 
an inquiry in cunneciiun wuh the case Unicr b ibt Juilgt or M igis« 

trate may visit, nut on y the scene 1 1 ihc alleged uffeiKc’ but ilsu iiiv t thcr place 

"which It IS in his ojiinian neefssaryf to view f r liic |)ur[Hse eif priiierly Jppre* 

ciating the evidence given at sucli inquiry or trial Uui he must give not ec to 
the parties, thU mist without unncicS' ry del ly record a mcniurandum tl anyr 
relevant facts ubserved wlieh shall lorm pirt ol the rceuid, and a eip, uf Which 
*hall be avaihblc to the piiMiuHon nnd the defence 

A local inquiry is cspressly provided ly S hS for rises under Chapter XIIp 
but these are prececdings not tonneiied with the euinimvsion of in uflitvce 

Before the emetment of $ S»oB the High Couiis had considered the matter 
and, in their desire nut to embirrass the a^eused, bid introduced n procedure the 
observance of which sumetimcs viuscd dilliciilties In one ci-e befo e the 
Calcutta High Court,* the Migi'lritc, iftcr notice to the pirliis, in their presence 
inspected the scene uf the occurrence to asccrtiin whcilipr fiur pus, 'or the di<- 
^sal of refuse, and also a hut, said to be used is a entile shed, existed, these 
being matters in dispute rcgircfing vvhch contriJictory evidence hid been given 
OTEriiFV J held that a Mi„»sirale nny visit the scene of an alleged occurrence 
in order to test the evidence he his bnrd on » question ihle fiit winch his been 
raised before him ind that he «is juijified in I'^lng in the ipnnms formed on 
what he hid seen Woodioiic J contn held tint i judgment is I mited to the 
materials placed before it by tbt p nies in Cuurt md ihu by lhi« mein« only cm 
Its eirrectness be tested by the ApptJJire Court and J>t rcterrcij to the finding vt fhi 
Magistrate, after his inspeciiun, ih it the hut w is too vnnll to lu Id i mle on w hicli, 
•n hii opinion an opportuniiv «fi uid hive liccn given to show iliji tins w is incor* 
rect CiuTTut/rc J wis of the xamc opinion, observing ihil no nnn nn oe c n- 
victed except upon evidence winch hu hi» h«l in oppoinmiiy if u«ting by rrosv 
exammatiin ind contridictnig by rebutting evidence Tin gre und< up< n which 
the mijnriiy of the icirned Judges m ihit ci<c bised ihcir dccis on irc open to 
some Criticism It mny be olservctf that the objections applied to the opio on 
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formed by a Magistrate from a local inspection are not applicable to the resuh 
of a similar inspection by the jury or Assessors in a Sessions trial (S jgj) asa 
the Magistrate in a trial held by him would m the determination of such matters 
of fact represent 3 jury or assessors in i bessions trial A judicial oflicer u 
expected to appl) hia other senses than those derived from hearing oral evidence 
He may be called upon lo form conclusions from the manner in which a witness 
may give his evidence or to exercise hts sense of Scent m regard to seme 
article before him and hia opinion on such matters would not be ojjen w 
contradiction Moreover, if an appellate court should think that such an OffOi 
tunity should be given it is compeiLnt undei b 42b to tjl e additional evidence 
Ihe reported cases of the Caii-ulta High Court seemed to require J! 
Magistrate should place upon record lor the information of the parties concemM 
the result of his local inspection, so that they might have an 
tunity of contradicting it, and the legislature has now provided wt 
this But it might be argued tliat such contradiction would rarely ha'e an 

effect on the mmd of the Magistrate and it would only lead to what vvould 
his reply to any criticism ol his conclusions It would put “ 
in a false position ij it were possible to require him to receive further evifien” 
on the subject and there seems to be no reason w hy he should in this reaped ^ 
placed on a lower fooling thdti the jury or Assessors m a Sessions trial i 
also worthy of notice that although the Code (b 9) enables a Local Goverr®c>j 
to declare 'as to what place or places a Court of Session shall hold its 
it nowhere fixes the place at which a Magistrates court is held and | 

for this IS cbvious, for in India a Magistrate, especially a District or 
Magistrate, is required to spend ^me ume in each year on tours of 
and their courts consequently cannot be stationary like Courts of Session u ^ 
such a system there is no reason why a Magistrate should not 
Inquiry or trial at the place of the occurrence of the particular offence 01 , 

U temporarily the seat of his Court Any objection that might esist M ® 
inspection by a Magistrate would then disappear This complexion tr ^ 
ation has apparently escaped notice The first reported cass on the outi 
yudiCial ofRcer who himself makes a view of some place connected with a 
before him seems to be a civil suiti in which it was said that it is 
that judicial officers conducting local investigations should j yut tft# 
the results of their in\e«tigitions as soon as they arc completed *0 
parties may have an opportunity of seeing what the facts are which tne J ^ 
officers consider to bo established by ihe local investigations and because 
not been done the older under appeal was set aside Rut the 
j’udicial officers, Civil and Criminal, and the law regulating 
ire so different that the .-ime rule is not applicable to them both ft 
noted that a Judge cannot, under S 539 B, make a local inspection ' 

jury or assessors are alfowed a view under S •’93 fhe Lcgisfatu^ in di' 

S 539 B has (0 a large extent given effect to the views of the Cour 
matter. ^ 


Sessions trials. 




Trials must not be too lightly postponed by Sessions Judges j,,p 

detention of an accused person _ ffterr ’* 


borne in mind lhat a further detention of an accused person ({^f( ' 

two months is m it'self no invil infliction, anJ is only jusufied " . iliv^ 
apparently a good case against the prisoner, and when the Judge is 
for the ends of justice it is nccessnia to postpone the trial 
A Sessions Judge is not authorised to postpone to a 
Of which he has received notire liefore the commencement ” 

ensuing, on the ground that the number of days that he has fixed or ^ 
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>e >1 ns InvL Utn iinj llji. numbci i ilevoltj u sessions duties 

mu t depend ijm ii s n t • in Jut time All commilments of which 

time!) n net n ^ I 1 i h i miiiLnctinLiU 1 a session should be 

ln«i oi dial t I LouiM. Ill i Is seme good reason for postpone- 

mint in paim il i i II Ct lui s ) 

\^h n » i ii 111 I SL s 11 ti aiioihtr, there should be a 

'mien rd I j d i I II 1 im may conveniently be made 

the b I ^ i, u 1 Is ^(laiiirc on tho warrant of com* 

n tmnu Linu i \i i j i tr is bi ughi i p, ihe words — Remanded until 
'1 I J 1 i 111 

W I ert I t s \ r Jj urnm m so as lo obtain the evidence 
cf two wiin w J pr vid t bt loo ill to travel and the other who 

Was not -ir a i a 1 thi- bissioi's Judge refused the application, 

tjn tilt gr I d 1 i t t vv ol lb St wiinc sts would m no case carry 
much wti^l I V a J sp Iv In the s-imt facts as other ‘ witnesses of 

ju«t as niLtl I , I \ III I i jvi distiidutd, and that consequently the 
app'icuti 1 1 1 Sts id defeat justice it was held on appeal 

that they wert i wh t evidence, if believed, the whole case 

against iht jctusid nuisi a t 1 il at it wis not open to the Sessions Judge 

to decide on ila titdil to be n ichid lo liun evidence before he had had an 

epportumty of he nig it Int Sessions Judge was accordingly directed under 
S 42S to take that tvidtncc and lo certify the same to the Appellate Court* 

If a In 1 be ajj rn d the jurois or assessors shall attend at the adjourned 
sitting and at tveij subs«quem sitting until the conclusion of the trial— S 295 
^0, when 1 tr 1 s Ij I on 1 1 1 f the absence of 0 witness, the 
Sessions Juil(,e is n t competent 10 discharge the jury end to direct a fresh trial 
at the next Siss ns bv n iJ r jui> ’ But another Sessions Judge cannot 

resume it on the (vidtntt already taken The Court must be the Court as cons- 

titiited before the adioiirnmcnt The consent of (he parties will not prevent the 
necessity for a frtsh tn »M Tor the same reason, when the Sessions Judg® 
vacated office bef re delivering judgment, his successor cannot deliver judgment ‘ 
But see S 550 

On such terms as it thinks fit 

So, an rdcr of adjturnm of or postponement may be made conditional on 
the payment of a «peci 1 sum of money as compensation for the expenses by the 
eppos te pariv » 

And where 1 per^tn w'bo was not Ihc complainant, but wa« represented in 
the case by pleidcr joined llic police in an application frr adjoiirrment he could 
be dircctdl to pay the costs of the adjournment* 

Rut costs should only b'* ordered to be paid to the opposite side where the 
circumstances are exceptional and where for some reason the ordinary method 
of conducting criminal cases must be departed from where a party had 

applied for the transfer of a case and then asl ed for an adjournment, the cir 
ciimstances were normal and he should not be required to pay costs r 
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formed by a Magistrate from a local inspection are not applicable to theresut 
of a similar inspection by tlie Jury ir Assessors in a Sessions trial (S 293) and 
the Magistrate in a trial held by him would in the determination of such matters 
of fact represent a jury or assessors in 1 Sessions trial A judicial oftcer u 
expected to app!) his other senses than those dern ed from hearing oral evidence 
Ho may be called upon to form conclusions from the manner in which a wines 
may gne his evidence or to exercise his sense of scent in regard to sunie 
article before him and his opinion on such matters would not be open to 
contradiction Moreover, if an appellate <»urt should think that such an oppor 
tunity should be given it is competent under S 426 to take additional ev dtnee 
Ihe reported cases of the Calcutta 11 gh Court seemed to require that a 
Magistrate should place upon record for tlie information of the parties concerned 
the result of his local inspection, so that they might have an oppor 
tunity of contrad cting it and the legislature has now proiided for 

this But It might be argued Out such contradiction would rarely have an 

effect on tho mind of the Magistrate and it would only lead to what would mean 
his reply to any criticism ol his conclusions It would put hm 
in a false position li ic were possible to require him to receive further ev deuce 
on the subject and there seems to be no reason why he should m this respect t 
placed on -i lower footing than the Jury or Assessors in a Sessions tral h ** 
also worthy of notice that although the Code (S 9) enables a Local Govemiren 
to declare as to what place or places a Court of Session si all hold ii* * 
it nowhere fixes the place at wbeh a Magistrates court is held 
for this is tbvious, for m Ind a a Magistrate, especially a District cr 
Magistrate, is required to spend some lime m each year on tours of 
and their courts consequently cannot be stationary like Courts of Sesuon ^ 
such a system there is no reason why a Magistrate should not 1 
Inquiry or trial at the place of the occurrence of the particular offence 
It temporarily the <eat of his Court Any objcclion that might .l, 
inspection by a Magistrate would then disappear This completion ® * jf » 
ation has apparently escaped notice The first reported oiRe. 

judicial officer who himself makes a view of some place connected ^ jjijabi 
before him seems to be a civil suit^ in wh ch it was said that it is 
that judicial officers conducting local investigations should j[,jt tW 

tho results of their inve«tig itions o<? soon as they are *,ije ludiiJ^ 

parties may have an opportunity of seeing what the facts are which jfuijJ 

officers consider to be est iblished by ihe local investigations and of 

not been done the oi'der under appeal was set aside But the P 
judicial officers, Civil and Criminal and the law regulating jhould 

are so different that the simr niJe is not applicable to them both “ ili 
noted that a Judge cannot, under S 539 B make a local inspect oa 
jury or assessors are allowed a view under S -93 The Legislature^ 

S 539 B has to a large extent given effect to the views of the v. ^ 


Sessions trials , • 

jt hon “ ‘ 

Trials must not be too lightly postponcvl by Sessions j for ^ 

borne in mind that 1 further detention of an accused person [hir< 

two months is m itself no Irival infliction, and is only ^ jolsSed 

apparently a good case against the prisoner and when the Judge 1 
for the ends of justice it is necessarv to postpone the trial 

subsequent date 


A Sessions Judge is not authorised to postpone to a '' 

of which he has received notice before the commencement 


he has received notice before the commencement . » , (fiit puf 
1 the ground that the number of days that he has fiaca 
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-ej'icns ln\e Ikiu filled up Ihi. numbu 1 Ji)-» uteoud sessions duties 
nu-l depend iiiMi the i » j ml m due unit All comniitments of winch 
timeh r t tt ii i, U 1 i I l it ih n mmtnuintiu 1 a session should be 
tried at that stfiLii, in " I ttuist iliiit. is siciit good reason for postpone- 
ment m particul II uu rut- A u H Lt luhsj 

\\iKn 1 tjst Is jj uii< o It 111 n Sts’-! II t tiioiliti, iheic should be a 
\ruuntrdv' 1. 1 i u ui i i lit 1 iitr m Lunvenienil> be made 

lilt S"'si Ha Jiij^ I ^ 1 u»j hs ^1^11 Hurt *11 iht warrant of com- 

mtment unJei i*k i i ' i *.j is 1 i u^jIu up, iht words — ‘Remanded until 

^\lad li l l lu I 

\\ litre ihi- itm-ii k 1 i tuj unmiiiil sti as to obtain the evidence 
ff two ivitnr-v vx ,, p, VLii (y bt to > ill to travel and the other who 

Was ntPt stn d ^ n n ii * nil lit 'itssioiis Judge rtlused the application, 

on iht gr< und tli i ;h t\ tiivt I tlust wiint'sts would in no case carry 
much wcighi a> 1 il 1 v w uid '•i < >k tu the s imt latts as other “witnesses of 
just as muth i. [ ' * w m I but distitdiitd, and that consequently the 

*'pp'ic..titn w s 11 It MS mJ dtfi ii justice,' it was held on appeal 

that the^ v\crt i i « n wli > tvidinct, if believed, the whole case 

against the actustd must lui , id il at it was not open to the Sessions Judge 
lo decide on iht tredii to bt machtd to tluir evidence before he had had an 
opportunity of Ik inng it int Sessions Judge was accordingly directed under 

S 428 to take that mdenct and to certify the same to the Appellate Court • 

If a trial b'* adj urn d the jurois or assessors shall attend at the adjourned 
sitting, and at tv<i> subs qutnt silting until the conclusion of the trial — S. 395. 
So, whrn I trill i> ij irn I >n iitiuni of the absence of a witness, the 
Sessions Judge is n-it t mptunt lo discharge the jury and to direct A fresh trial 
at the next Si vsi ns b^ n ilu-r jur) * Uut another Sessions Judge cannot 
resume it on tho cvidcnci. already lal cn fhe Court must be the Court as eons- 
tiluted before the adjournment The consent of the parties will not prevent the 
necessity for i frrsJi trni * For the same reason, when the Sessions Judge 
'acated ofTice bef re delurring judgmmt, Ins successor vnnnot deliver judgment ‘ 
But «eo S 55c, 


On such terms as it thinks fit 


So, an crd»r f adji urnm nt or postponement may be made conditional ort 
the payment cf ,* «pr*.i iJ sum »f money is compcnsition for the expenses by the 
Opposite i>iri\ 

And vvlien , pnsrn \\hi vva« not the complainant, but was represented In 
the caso In plcidor jnnid the police in an application for adjoiirnnent he could 
be directfd to piy ihe costs of the adjournment* 

But costs should only bo ordered to be pud to the opposite side where the 
circiimstinces iri. cxccptioml, ind where for some reason the ordmiry method 
of conductin'; crimm il rises must be depirted from '>0 where a party hid 
ipplied f<r the trinsfer of i cise, and then isked for in idj'oiirnrnenf, fj,(. 
ciimstinces Kcrc normi! ind he ••hould not be required to piy ctis(< t 
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S. 350 specially provides for the course to be taken in an inquiry or trial in 
which the Magistrate ceases to exercise jurisdiction after having recorded trie 
whole or part of the evidence 

345. ( 1 ) The offences punishable under the sections of the 

Compounding offen. Indian Penal Code specified in the first tw 
columns of the table next following may be 
compounded by the persons mentioned in the third column of 
that table : — 


Offence 


Sections of the 

Persons by whom 


offence may be 

applicable 

compounded 


Lttenng uorcis, etc. with dehber 
ate intent to wound the religious 
feelings of an> person 
Causing hurt 


208 


334 


Wrongfullj restraining or confining 
any person 

Assault or use of criminal force 


Mt. ?|2 

35 ^ 355 358 


Untan ful compulsory labour 
Mischief, when the only loss or 
damage caused is loss or damage 
to a private person 
Criminal trespass 
House-trespass 

Criminal breach of contract of 
service 
Adultery 

Enticing or taking away or detaining 
with a criminal intent a married 
woman 
Defamation 

Printing or engraving matter know- 
ing It to be defamatory 

a " 


447' 

4481 

490. 491. 49 * 


497 

498 

501 

joa 


of the peace 

Cnnimal intimidation, except when 
the offence is punishable with itn 
pnsonment for seven years 
Act caused by making a person 
believe tiiat he will be an object 
of div me di'^pleasure 


SOI 

io6 

108 


The person whose religious f«> 
mgs are intended to be wounded 

The person to whom the hurt is 

The^^on restrained orcoufi"*^ 

The person assaulted or to "I'®'” 
cnmmal force is used . 

The person compelled to 

The person to whom the loss or 
damage is caused 

The person m poM«sion ^ 
property trespass^ uw 

The person vnth whom 
offender has contracted 

The husband of the wonja" 


The person defamwl- 


The person insulted 
The person intimidated 


The person 
offence was 


against wh®*" 
committed 


the 


(S) The offences punishable under the sections of the I 
Penal Code specified in the first two columns of the gjjy 
following may, with the permission of the Court before 
prosecution for such offence is pending, be compounded by 
persons mentioned in the third column of that table : — 


Chip tytv 

Sxo S45 


coxrrosiTtON op opfenoe. 


5Il 


Offence ♦ 

Sections of the : 
Indnn Penal Code 
applicable 

Persons bj whom 
offence may be 
compounded 

t olimtanl> causing hurt b\ danger 1 

' m 

The person to whom hurt is 

'oiun^lj causing gnexous hurt 1 

1 4-5 

Ditto 


445 

1 Ditto 


44* 

1 Ditto 



1 

j Ditto 


sonal sa}«t\ of oihm 
ronjjfnUj confninf: a person for 
three da>s or more 
'vron5fqllv confininn a person in 
seerer * 


Assanltorcruninal force uj attempt 
wgwrongfnllj to confine a person 
iJishonest mwappropmtion of pro- 

Chtttuij a person whose interest 
theopcnd^rwasho'ind b> Iwor 
- oy legal contract to { rotect 
JjiientinR hy personation 
H st*a dishonestly inducing 
Celivery of property or the making 
alteration or destniction of s 
. 'aluable security 
*I«hief by injury to work of ir nga 
tion by wrongfully diVCTting water 
*ncn the only loss or damage 
^'•^ed IS loss or damage to a 
private person 

flouse-trespass to commit an off 
ence (other than theft) punishable 
with imprisonment 
Using a false trade or property mark 


^unterftiting a trade or property 
mark used by another 
Knowingly selling or exposing or 
possessing for sale or for trade or 
manufacturing purpose goods 
marked with a counterieit trade 
or property mark 

Marrying again during the lifetime 
of a husband or wife 


privacy of a woman 


t^t The person confined 
^46 Ditto 


457 

401 


The person assau'ted or to whom 
the force was used 
The owner of the property mis 
appropnated 
The person cheated 
Ditto 


419 I Ditto 

430 I Ditto 


4 to 


The person to whom the loss or 
damage is caused 


45* 


481 


484 

486 


The person in possession of the 
house trespassed upon 

The person to whom loss or 
injury is caused by <uch use 
The person whose trade or pro- 
perty mark is counterfeited 
Ditto 


404 The husband or wife of the person 
so marrying 

509 The woman whom ft u intended 
to insult or whose privacy ts 
intruded upon 


f 
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(3) When any offence is compoimdable under this section, 
the abetment of such offence or an attempt to commit such offence 
(•when such attempt is itself an offence) may be compounded in 
like manner 

(4) When the person who would otherwise be competent to 
compound an offence under this section is under the age of 
eighteen jeais or is an idiot or a lunatic, any person competent 
to contract on his behalf ma-\ 'with the pci mission of the Court 
compound such offence 

(5) When the accused has been committed for trial or ^hen 
he has been convicted and an appeal is pending, no composition 
for the offence sliall be allowed wi tliout the leave of the ()ourt to 
■wdiich he is committed, or, as the case may be, before which the 
appeal is to he heard 

i&A) A High Court acting in the exercise of its powers of 
revision under section 439 may allow any peison to componno 
any offence which he is competent to compound under this section 

(6) The composition of an offence under this section shall 
have the effect of an acquittal of the accused with whom the offence 
has been compounded 

(7) No offence shall be compounded except as provided by 
this section. 

Of the olTences specified in S 345 (1), those under Ss 334 
426, 447, 490, 491 and 492, Peml Code, are summons coses The ottier 
warrant cases Of the offences specified, all, except those under Ss 497 > S 
502, Penal Code, ore triable e^cJosixely by a Magistrate 

An offence under S 408 Penal Code, has been added to the list 
section (i) by Act No XVIII of 1923, S go 

The compounding of an ofTence means that the person against g 

offence has been committed has recened some gratification not nccessTri 
pecuniary character, to act as an inducement for his desiring to abs ai ^ ^ _ 
prosecution S 345 legalises what otherwise would be an offence ffcmi 

or 214, Penal Code, as the exception to the latter section cpeciallv 'Tf’e 

their operation anj case in which the offence may be lanfullv compotin 
compounding of an offence is different from the withdriwal of a licit f'" 

to a Magistrate, whi'-h is permissible only in a summons case and tbr^ 

to the Magistrate holding the trial who is requned to saliefs him'elf 
are siifficicnt grounds for permitting the complainant to wifhdnn 1 fid 

It would bo a sufficient ground if the offence were rompoundiWe an 
that if had been compounded was stated in the application to wifhdraiv 
plaint VVhen a warrant case has been instituted on romptamt an 
pl^iiiant is absent on the day fixed for the hearing the Magistrate nn 
discretion, discharge the accused, if the charge Ins not been fnmei 
offence n^compoundable — S 249, or if it is not cognirahle (if>id ) pi«trid 

WTiere the comnlalmnt notwithstanding a written statement to *1^ ji-r 
Supennfendent of Poliee holding an investigation that “I will ^ 

case ’ on ret tain specified conditians, proceeded to proseaite it before the 
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and It did not appeir how this ngrcrment was armed at, or that its terms 
explained or made kniwn to him, it wis found tint there was no valid act 
of eompoundmg «o ns In inxnlid'ile the tml subsequently held ‘ It is for the 
accused to piovc thit the ofTence ms compounded nitd tint therefore, the trial 
ought not to hive proceeded Compoundini* i» more thin a mere promise to 
mlhdravv a prosecution It cuppose, an igreenient bj which the parties hivc 
fftlled their ditTerenco* ^nel m ihc more usual acreptance of (he term imphea 
that the prcserufor hjs rcceued some consider ition or gntifcation for dropping 
the prosecution Mihougli the prosismns of the Contract Act may not apply, 
the proof of it,r»rmenf mu»t be similar to that which the Court requires for 
the pnnf of the icroement which is in issue Unless it appears that the parties 
tverB free from influence of r\er) kmd nd were fiillv aware of their respective 
rights, it would be imp< «s ble to p\e effect to a so railed arrangement cr ccm 
position* Compare S* i6i 314 Penal Cede 

The composition nf an offence withm the terms of S 3-tS has the effect tf 
^ acquittal of the reused and when (he Court has been informed rf such 
composition and t> sal sfied that the person so entitled his comp unded the 
offence it IS bound to acquit \ Mag strate his no d scretion in the matter,* 
and if he nevertheless proceeds with the Inal it is illegil •* The Migistfate 
shoiild pass orders at once on such an application presented by a person com 
petent to compound an offence which i« compoundable without his permission 
If Such an offence is then under trial he should not postpone his order to enn 
sider whether he should not add a chai^fe of an offence net compoundable* 
•'here the ^faglstr3te has satisfied him<elf that the complainant who ms com 
petent to compound the offence and had presented aP appi cation to do so 
understood what *he had consented to but he did not then and there as he 
should htve done icqu t the accused, he could not afterwards consider an appli- 
cation to w thdraw thi« appI cation because the complainant had changed her 

mind • 

UTiere the offence charged mischief causing damage to corps the private 
property of a villige mahar was compoundable, the Magislnte could not refuse 
tn ict upon a petition b> the complainant intimitiflg that he had ermoourded it 
The fact that the complninant was a village nmhar would not mile hs persBnil 
property, the property of the public or even of the tnahar community generally * 

If the offence be not compoundable the Magistrate is not competent to allcw 
it to be compounded and to discharge the accused He was accordingly directed 
to proceed with the inquiry* 

It IS the offence which may be compounded not the case as against part c ill'' 
persons proceeded against So where the offence has been compounded with 
ono of the accused agi n«t whom process was issued the Magistrate is not com 
petent to issue process and proceed against the other accused * 

Sub section (2) 

The list if offences compoundable with the permission of the Court has bi^n 
lonsiilerablj eapandid bv Act No Will <r ii>23 qo of the offences soecilied 
those under Ss n, qiR 410 4*® 43** 4*H Fenal Code are triable bv a 


» Murray v O Emp I I 1? *i Cal 101 per Prtksep J 

* Murray t O Emn TER ai Cal mi per TREvn-VAN j 

* Ram Gopal All M X 1886 p 16- 

* Corrie All AV N 1884 p 

* Mahomed Ismail t Tauiddi a Cal 'W N 54' 

* ICtfsum new’s t Becliti Rewa 4 Cal AA \ a’"* 

* In re Motiram 1 I R 22 Rom 880 

* Asmal jlossein Bom II Ct Rept R ton-* 
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Court of Session as well ns by a Magistrate, the others arc only triable by Magis 
trote, (See Sch 11 , col 8) 

An offence under S an, Penal Code (false charge of an offence to injure) 
cannot be compounded It is an offence agninst public justice regarding 
no complaint can be made without ‘•nnction under S 195 of the Court m which 
the offence has been committed The fact that the offence falsely charged has 
been compounded is no conclusive answrer to the charge under S 211^ 

No compensation can be awarded in regard to the complaint of an offena 
which has been compounded as the "ccused has not been discharged or acquittc 
by an order of a Magistrate * 

Subsection (4) 

Bj Act No Will of 1923 S 90, the words “under the age of eighteen 
years ha\e been substituted for a minoi * and the permission of the Cour 
IS now necessary before an offence can be '^impounded under this U 

This IS desirable for the interests of a person competent to contract on e a 
of a minor, idiot or lunatic, might often be mimical to those of the latter 

Sub section (5) 

^n offence which is compoundable may with the leave of the Court m whch 
it IS pending for trial or on appeal, be compounded, but not otherwise 

Sub section (5A) 

This Is new, and settles a matter which has been the 
rulings m the High Courts For the most part the Courts held thnt ^ 
in revision proceedings, no power to allow an offence to be 
Allahabad High Court (though not consistentlv) took the opposite view 8 
on the subject were discussed in a Calcutta case ^ 

Sub section (6) 

Here too a doubt has been removed It had been held that as 
offence which was compounded the Magistrate was not competent al 
position with one of the accused to issue process and proceed against 
accused* and that compounding with one involved the acquittal of ®' ^ ,1,8 

more recent cases took the opposite view » The later view is the one w 
Legislature has now given effect to 

General ^ 

It IS now not only m a compoundable case that the absence of ,f ,j,e 

ant may imohe the discharge of the accused the same result may foh° 
wRewte vs wwt twgwviaWe (S 259") ^ „ 

The compounding of offences mentioned in S 345 (i) is lawful 
takes place before a complaint 1$ filed and once a composition is arn 
has the effect of an acquittal so as to bar the trial of the offence ^ 

A composition arrived at is complete as soon as it is made 
effect of an acquittal though one of the parties later on resiles from _ 
promise and no statement or petit on recording the compromise 


* 0 Emp V Atar All T L R ii Cal 79 

* Rav]i Ramji Bom H Ct July *6 1894 

* Akshoy Singh I L R 43 Cal H43 

* Chandra Kumar v Emp 6 Cal W N T76 

* Chandra Knmar Das v Emp 7 Cal W N 176 I I" ^ 

* Emp p Alibhai Abdul I L R 45 Bom 346 Muthia Naick v rmp j J, P 
StjMad 323 Fmp v Chandan I L R . 43 All 483 Ram Klshen r Crown 

’ Kumaraswami Ch-tty, I L R , 41 Mad , 685 
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Court • An ofTence nia} be compounded n jn) time before sentence is passed, 
and a Migistnle canmt rcfu«c in accept a compromise presented to Jnm while 
he IS writing his judgment ' 

It IS pnl\ the pcr«< ns meniioned in the la<t column of the tables m the 
section who can compound ■; where the acru-od had assaulted a man with the 
result that he died it w is ntt roiwpelent lo the deceaseds widow to compound 
the offence wnh the artu«ed though the ofTcrtce charged was one under S 325, 
Penal Code * 

346 (1) If, jn tlic course of an inquirj or a trial before a 

Procedure of Pro Magistrate in aiij district outsidc the prcsidenc}- 
Tinciaf Magistrate towii'!, tlic cMdcHcc apjicars to him to Warrant a 
o( presumption that the case is one which should 
be tried or committed for trial by some other 
Magistrate in such district, he shall staj proceedings and submit 
the ca<:e, ^ith a brief report explaining its nature, to any Magis- 
trate to whom lie is subordinate, oi to such other Magistrate, 
having jurisdiction, as tlie Z>i«>trict Magistrate directs 

(2) The Magistrate to wJioin the case is submitted may, if 
so empowered, citlicr trj the case IiimscJf, or refer it to anj 
Magistrate subordinate to him Jilting jurisdiction, or commit the 
accused for trial 

•i'hij might arise tet the court of a Magistrate oi the second or third class 
''here the accused was in Luropean Dritish subject claiming lo be tried as such, 
and the offence charged was punishable otherwise than with fine not exceeding 
“tir rupees (S 39A), or where the Magistrate himseJf w-as not empowered to 
•^mniit (S acsS) cf S 347 (2) 

The proceedings should be stayed, and the case submitted with a brief report 
explainuig its nature to a Magistrate competent to deal With it-~Compare S 445 
So also, when the offence committed is apparently one which is not triable by 
the particular Magistrate (Sch II, Col 8), or one m which it appears he is in 
some w'ay personally interested (S 556), or which he is declared to be otherwise 
incompetent to deal with — Ss 337, 482, 487 But if the offence under inquiry 
IS one regarding which the Magistrate is competent to commit to tlje Court 0/ 
Session, he cannot after taking the evidence, stay proceedings, and submit the 
case to a superior ^taglstrate exercising special powers under S 30 
ft IS his duty to commit to the Court of Session or to discharge the iccused 
under S 200 He may have no jurisdiction to hold the trial, but he is em 
powered to deal with the case as in an inquiry I> 346 does not ^ppIy to 
such a case * 

The Magistrate to whom ”» case has been submitted under S 346, or to 
whom it has been referred is bound to piss ^n independent judgment upon the 
facts as they appear to him from the evidence taken He must not take the 
facts as found by another Court * 

A Magistrate cannot assume jurisdiction o»er a case by ignoring certain farts 
charged and proved which constitute an offence beyond his jurisdiction Thus, 


• Mahotoed Kanni Ro'vther 1 L R 39 Mad 946 

• Astam Meah I L R 45 Cal 817 

• Emp tr Rahmat I L R 37 All 419 

• Amir IChan v K Emp 7 Cil W N 45- 

• Mad H Ct Pro May 20 1867 Wefr 96S 
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he c'lnnot try a case as of theft when that theft is accompTnied with an act consti 
tutmg an oJTence which is beyond his jurisdiction * But if he has so acted, b« 
has not acted without jurisdiction, though he may not have acted with proper 
discretiort and this depends upon the punishment awarded and whether it w 
adequate ’ 

Commit the accused for trial 

The superior Magistrate to whom a case is so submitted c^n comm l the 
accused for trial on the proceedings held by the subordinate Magistrate’ 
he cannot return the case to the subordinate Magistrate * 


347 (1) If m any inquiry before a Magistrate, or in any 

Procedure when, trill before a Magistrate before signing jiwg 

after commencement ment, it appeals to him at any stige of tbe 

Maglmate^ iinds cSe proceedings that the case is one which ought 

should be committed tg be tried b> the Court of Session or Higb 

Court, and if he is empowered to commit for trial, he shall commit 
the accused under the provisions hereinbefore contained 

(2) If such Magistrate is not empowered to commit for trial, 
he shall proceed under section 346 

S 209 enables a Magistrate to proceed as on a trial when, on en 
an offence is prima facie established, which does not require that the case sno 
be committed for trial by a Court of Session or High Court . , 

ihe words ‘ scop further proceedings,’ the exact significance of which 
not apparent, have been omitt^ by Act No XVIII of 1923, S gi 


At any stage ol tbe proceedings 

(1) In any inquiry 

S aio provides that when, upon such evidence being taken, that ** 
evidence aS may be produced in support of the prosecution or on bchal 

accused, or as may be called for by the Magistrate, and the 

accused (if any be made) the Magistrate IS sahsfirf 'l>at ‘ stoll 

grounds for commuiing the accused for trial, he shall frame a charge, a 

makt an order comm iting the accused for trial by the High Court or C 
Session — (S 213) S 347, how«ver, enables a Magistrate duly empower „ 
S 206 to commit, if It appears at any singe of the proceedings that tbe 
one which ought to be tried by the Court of Session or High it* 

been held,® that a Mag slrate can thus commit without hearing the wn 
evidence It has, however, been held* to the contrary, that a Magistt^ ihe 

cimpetent to commit until and after he had taken all such bccsur* 

cused prod iced before him for hearing That Cuse was distinguisheo, 

S 347 had not been taken into cons deration Whatever may be the 
of S 347, n Magistrate would incur a very grnve responsibility if n® , [he 

without a complete and thorough inquiry, and without hearing not > 

evidence for the prosecution, but all (hat the accused mig^t desi f® ° . 

‘ M-id H Ct Pro Jan 5 1S66 Weir 965 Ttid Pro Oct 26 i88t 
* Q Emp V Gundya I L R 13 Bom 30a K Emp v Ayywn 1 ^ 

675. 

^ 1 Kammi Bourin! J2 Cal W N t ^6 

'^''ottur Hampanna I L R 4s Mad 846 
^ R^->*ebhoy Pramji Petit Bom H Ct Aug 30 1898 
• 'P V Ahmad) I I> R 20 All 264 
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idjuce nn his own belnlf to rebut thit cMdence An examination of the course 
of legislation shows thit it w is not until the Code of iS8a that such powers were 
conferred on a M gistrate in regard to an inquiry The corresponding sections 
t)f the Codes of 1861 and 187 enabled a Mag strife at any stage of the proceed 
mgs of a trial to stop further proceedings as for a trial and to proceed as con 
ducting an inquiry in e i es triable by the Court of Session See S 256 of the 
Code of 1S61 and S 221 of the Codo of 1S72 

(2) In any trial 

Ihc objections just stated would apply equally if proceedings m a trial were 
suddenly closed and the accused were committed for trial bj a Court of Session 
or High Court 

Sefore signing judgment 

Ihat IS to say, befur<, the completion of the trial by the conviction or acquit 
tal of the accused person, which, under S 403 would be a bar to further pro- 
ceedings The judgment in every trial shall be pronounced, or the substance of 
such judgment shall be explained m open Court, m the presence of the parlies, 
unless their personal attendance has been dispens^ with and the sentence is one 
of fine only, m which case it may be pronounced in the presence of the pleader 
of the accused. — S 366 It shall be dated and signed by the presiding oflicer m 
open Court it the time of pronouncing it— S 367 

Save as provided m S 369 no Court, when it has signed its judgment, shall 
ahir or rrvitw the same except to correct a clerical error 

Compare S 327, which enables any Court, that n, a Magistrate, to alter or 
add tc any charge at any time before judgMieiit «■ pronoioieed The stage of the 
Inal IS however sufficiently indicated, and the two expressions wit] probably be 
tegnrded as synonymous 

if the subordinate Magistrate be empowered to make commitment to the 
Court of Session, and the olTcnce be triable by the Magistrate ol the district, or 
the Court of Session, he should refer the case to the Magistrate of the district 
rither than hold a preliminary inquiry and commit it to the Court of Session, 
since this latter procedure though strictly legal, should as much as possible, be 
avoided is it tends unnecessarily to occupy the more valuable time of the 
Sessions Judge ‘ 

In cases treble by n Magistrate or by the Court of Si»sion the accused jicrsun 
should be committed for trial only when ihe Magistrate finds, from aggravating 
circumstances tint a higher punishment i» required than he can award 

Wfero death appears to have resulted from injuries indicted by the party 

ircu«ed a Magistrate ought to be very c».reful and not to take it on himself to 

absolve the accused of tl 0 graver charge of culpable homicide or murder, and 
convict only if hurt or grevotis hurt unless it i» quite clear that there is no 
sufficient eviilcncv to warrant a rommiiment to the Sessions Court on *u h 
charge ’ 

So also where the evidence showed that an offence beyond the jurisdiction 
of the Mag stnte had Ken committed the Calcutta High Court set aside the 
cvnviction for n lc<«er vfTence remarking that Mag strate* are not at liberty to 

pass over material parts of the evidence and sc* to Withdraw cases from the 

cognizance of the proper tribunal * The Dombav and Madras High Courts would 
not interfere in rcvi«<n nithough frem the existence of cirrumiianres of aggra 
vatlon the Mag strate shoiiH have committed as he hod jurisdct vn to hold the 


* a W K 19 Cr Let N© *99 

•Cal it Ct Cir 9 Sept 6 1869 R«ie«Ae.ii Copiiath ^hafca i Cal L. 
see also rmp r Paramananda I L. R so Cal '*ee note to a. a% 

• Q r Ramtohat 5 W R Cr 63. 
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trial, the sentence was adequate and the prisoner had not been prejudiced It is 
not a question of jurisdiction, because the Magistrate acted t\ithin his jurisdic- 
tion but whether he had exercised a proper discretion ^ 

A Magistrate should exercise his own discretion m deciding whether, in a 
case triable by himself as well as hy the Court of Session, he should commit, or 
whethe- justice will not be fully sitisfied by the sentence which ne is competent 
to pas® The amount of property stolen is a very proper point for consideration 
in deteimming the question, and due weight should be given to every other cir- 
cumstance of aggravation * 

Where several persons are charged with offences of various degrees, ansing 
out of one act or transaction, all implicated therein, against whom sufficient 
evidence is forthcoming, should be committed to the Court of Session if 
offence beyond the cognizance of a Magistrate, or one which, in the opinion of 
the Magistrate having jurisdiction in the case, ought to be tried by the Court 
of Session, be chargeable against any of the accused 

S 239 however declares that such persons may be charged and tried togethw 
or separately as the Court thinks fit, thus leaving it to the discretion of the Court 
concerned 


Trial of persons 
previously convicted 
of offences against 
coinage, stamp law 
or property 


348 (1) Whoetcr, having boon convicted of an 

punislnble under Chapter XIT or Chapter XW 
of the Indian Penal Code with impri^oninent 
foi a term of thiee }e'irs or upwards, i*? ngjim 
accused of any offence punishable under citber 
of tliosc Chapters with iinprisonmcnt for a teiw 
of three jears 01 upwards, shall, if the Magistrate before whom tlic 
case IS pending is satisfied tint there are sufficient grounds for 
committing the accused, be committed to the Court of Session or 
High Court, as the case may be, unless the Magistrate is competent 
to trj the case and is of opinion that he can him'^elf pass an 
adequate sentence if the accused is convicted 

Provided that, if any Magistrate in tlie district has been m 
vested with powers undei section 30, the case may be transferre 
to him instead of being committed to the Court of Session 

(2) When any person is committed to tlie Court of Session 
or High Court under sub-section (1), anj other person accuse 
jointly with him in the same inquiry or trial shall be sinn'''*') 
committed, unle'is the Magistrate discharges such other porso 
under section 209. 

The redrafting of this section by Act No XVIII of 1923 S 9 ^’ 
no change in the Hvv Eut subsection (2) is important in that it 
down that all of the accused in the case, who are not discharged must 
mittcd The Magistrate cannot convict some and commit others 
The last portion of S 348 (i) gives a discretion to a Magistrate 
-sentence an old offender, if lie is of opinion that he can pass an a cm 
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sentence The terms of $ 348 of the Code of 1882 apparently gave a Magistrate 
no option but to commit to i superior Court 

Chapter \II of the Indian Penal Code deals with offences relating to Coins 
and Government Stamps, and Chapter \\ (I with offences against property It 
should be noted that the offender need not hue been punished ivith imprison 
dent for three years and upwards but the offence for which he was convicted 
must hue been so punishable 

S 75 Penal Code, makes a person so convicted liable for each subsequent 
offence to transportation foi life or to imprisonment of either description for a 
term which maj e\tend to ten jears Much necessiriJy depends upon the nature 
of the previous conviction or convictions as well as of the offence then before 
the Magistrate, and also the interval between the date of expiry of the last sen 
fence and the commission of that offence 


If It is intended to prove a previous conviction for the purpose of affecting the 
punishment which the Court is competent to award the fact the date and the 
place of the previous conviction shall be staled in the charge If such statement 
be om tied the Court may add it ot any time before sentence is passed — 
S 221 (7) S 25SA prescribes the procedure to be followed m such a Mse m a 
Magistrate’s Court S ^lo provides a special procedure for the trial of such 
charges m the High Court or Court of Session and S 511 (h) provides special 
means of pioving a previous conv ctlon Unless the previous conviction be 
8 peci 6 ed n the charge as required by S 227 it cannot be used for 
the purooxc of enhancing the sentence* The accused will thus be able 
to deny and disprove the all^ation that he has been preiiousJy eon 
Meted When there is no evidence of a previous conviction a Court 
•8 not competent to endeavour to obtain it by examining the accused He 
can be examined only for the purpose of enabling him to explain any ciroim 
stances appearing in ev'dence against him (S 142) * In a case referred under 
S 348 if the District Magistrate considers that the case should be committed to 
the Court of Session he should himseff commit He should not return the case 
to the subord natc Magistrate with a direction to commit * 

Wffierc the accused had been previously convicted under S a<)4 Penal Code, 
and was charged before a ^ub Magistrate under S 411 Penal Code it la Illegal 
for the latter to convict him and then commit to the Court of *?ession for th" 
purpose of ihe award of an enhanced punishment* 


proviso 

Th s enablec a Subord nafe Mag>-»tr^te to transfer a case to a Magistrate 
wlo has been invested with spec al powers under S ao instead of eorrm tt ng 
It to (he Court of Scss on It is however ofiU m cases withm S 148, that is 
in cases uv which the acxu«cd mav have been pre'iovisl\ r« nvictfal of one if ihe 
offences specireil that such a transfer can be made A Magistrate exercising 
special powers iimlor S cannot le rcganled as a Court of Session to whom 
cases sh nl I be commuted nor can a case be sent to h m as under 440 so ‘hat 
the accusoil niav receive n more severe or a d fferent pun shment which the sub- 
ord natc Mag stratc who hvs held the tnal can award because the sentence which 
can he passe J on such a reference is bv the proviso to S 140 t mited to what a 
Mag sfrate of iJ e first class can pas* and the offenre must be one over wh ch 
Ihe sub rd naic Magistrate of the second class has junsdiction * 

• r> r Raicoornar TVk» lo t? Cr 4i 

• X stn \ K rnvp 1 I H 4 Ca 1 6«o Basania Ktunar CJ »fl*k v G Tnp I 

r R •'nl 40 ^ 

» cv rwp s Xiranna't t, R n M»d X— <? Tnp.s Ifivu TePjps / L- lO 
Bonv ’06 

• Pel <teR»ndl’l T T vS*'t*d 5x2 

• Amir Ishan v K Rmp '■ Cal \\ N 45- 
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349 (1) Whenever a Magi‘?trate of the second or third 

Procedure when jurisdiction, IS of opinion, after 

MaT.strite cannot hearing the evidence for the prosecution and the 
SntiyVe^ver"'^* accused, that thc accused IS guilty, and that he 

ought to rccene a minisliment different in kind 
from, or more aeveie than tliat \thich such Magistrate is cm 
poaaered to inflict or tint he ought to be required to execute a 
bond under section 106 lie nmv lecord tlie onmion and «iibmit 
his proceedings and foinard the accu‘^ed to the District Magis 
trate or Siihdivisional J^fagntratc to aihoni he is siibordinaie 
(lA) "When more accused than one ate being tried together 
and the Magistrate conaidera it nece<!sary to proceed under sub 
section (]) in regard to ana of sucli accused, he shall forward all 
the accused a\ho are m lus opinion guilta to the Dntnct "Magistrate 
or Sub dll nional Magistrate , 

(2") The Magistrate to nhom tlic proceedings are siibniitte 
ina\, if he thinks fit examine the paities and recall and examine 
*tnY witness xiho has alrcadv gi\en exidence m the case, ana rnt^ 
call for and take any further exidence. and shall pass such jndg 
rAent, sentence or order in the case as he thinks fit, and as i 
according to laxi 

Provided that he shall not inflict a punishment more seve 
than he is empowered to inflict under sections 32 and 33 ^ 

Subsection (lA) was inserted by Act No XVlIl of 1923 S 93 
of several recent amendments of thc Code on these lines is to secure that a 
court shall deal with a ctse as 1 whole nnd so to hsoid divergent 
decisions ^ee the amendments m de m Ss isl {3A) 348 (2) 4 °® ’ 

An exception to the rule is however to be found in S 307 

To bring a case w thin S 349 (1) the trial must have been held by "i f 
of the second or third class having jurisdiction (11) such Magistrate mu5 
opinion that the accused is guiil>, that is he must convict of the jji* 

tual and (iii) he must also be of opinion that he cannot properly jan 

amised that is that sentence should be passed either more jn 

pass or be of a punishment different in kind which he cannot award or 
add tion to the sentence that might be passed either by him or by so 
Magistrate the accused should be bound over under S 106 to fft 

In such a case after recording hs opinion which should include his ” ^nCi 

the charges under trial, thc Subordinate Magistrate should submit ^ 

and forward the accused to the District Ufagistrate or, if he is wi i 
division to the 'ub-divisional Magistrate to whom he is subordinate ^ 
from a superior Magistrate directing a ^bordinate Magistrate to *ena 
under S is ultra vtres as this rs a matter within thc discretion trite 
ordinate Magistrate* Rut any Chief Presidencj Magistrate District 
Or Subdivtsional Magistrate ma\ withdraw any case from or rcca ef 

which he has made over to anv subord nate Magistrate and ma) 
trv anv such ea«e himself or refer it for irquii) or trial to nn) other *u 
tale competent to inquire into or fr> the same The reasons for sue ^ n 

must however be recorded in writing — (S S2R) There would he a d 
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proceedings taken in a case submitted under S 349 and in a case withdrawn under 
i ill the former, it is discretional with me superior luagistrate to re-open 
llu, uial, he can pass judgment and sentence m the proceed iigs taken beti.re ihe 
subordinate Magistrate but in a case withdrawn under b 52b, tne inquiry or 
InaJ before another Magistrate must be held ae novo 

A similar procedure is provided b> S jbs for a Magistrate of the second or 
third class, when, atier convicting a person ot certain oiiences, and no previous 
conviction is proved, the Magistrate lur certain reas ns specihed therein, thinks 
that instead oi being scntenctu at once, the accused atiouJfl be leleasstl on a bond 
40 appear and receive sentence when called upun and, in the meantime to keep 
th-* peace and be oi good behaviour, and he cannot himself pass such order. ' 


Funishmeot different in kind. 

Such as whipping, when the subordinate Magistrate is not competent to award 
such punishment — (b 32J If a subordinate Alagistrate hnds that the accused, a 
jouthtul offender, should be sent to a Reformatory School, and he is not com- 
petent to make such order, he could, after convicting the accused, but without 
passing sentence, submit his proceedings and forward the youthful offender to 
the Uistrict Alagistrate who is empovveren to deal with the case — Act V’lil of 1897, 
Ss and 9 bee also Madras Act IV of 1920, S 5, Bengal Act il of 1923, b 5, 
and Bombay Act Mil of 1924, b 6 

More severe punishment. 

If the subordinate Magistrate be empowered lo commit lu the Court of Session 
and the offences be triable by the Aiagistralc of the district or the Court e{ 
Session, he should refer the case to the Magistrate of the district rather than hold 
a preliminir) inquiry and commit it to the Court of Session, since this latter 
procedure, though strictly legal, should, as much as possible, be avoided, as it 
lentlv unnecessarily to occupy the more enluible time of the Sessions Judge • 

As the superior Magistrate ** may pass such order m the case as he thinks fit 
and as is m accordance with law," he may commit to the Court of Session; the 
supenor Magistrate has -i discretion to deal with the case The finding of the 
subordinate Magistrate is not binding on him, for he cm acqviit' and if the sub- 
ordinate Magistrate is empowered to commit, though he be only of the second dais, 
the District Alagistrate is still competent to commit to the Court of Session on 
the proceedings before him,* or he can return the cast so th«t the subordinate 
Magistrate may commit * This however i> doubtful 

To be required to execute a bond under S. 108 

The iccused must have been convKted of one of the offences specified in 
S J06 before an order under tint section requiring him to execute a bond to keep 
the peace can be passed But a siibordmitc Migiitrntc who Is not competent to 
pass an order under S lofi emnot omvic* md |n<is «i*nlcncc and then refer the 
CISC m order that such in order miy f>c pi-^ed S 3411 cuntemphtes that the 
entire proceedings shill be before the >up<rior 'MgiMr.ite, who is, bv sub-*ection 
{a), required lo “piss such judgment or order *is he thinks fit ind is according 
to law 


• 3 W R . 19 Cr Let f»o 299 , 

• In re Chmnimarigadu. I I. K , i 'ltd , , ts c ) " eir 970 , Ersp r AMotlj, 

I L. It , 4 Bom , ajo . 

• 'bdul 'N*h«b V Chmdii. I l_ R . Ctl . 405. ^ 

*Q nmp r Chandra CoeU. I U. R . H Cal . 55% * feet see contra Pe-crsicsy Nidsc, 

I L. R , 36 Mad . 470. 
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Subsection (2). 

The superior Magistrate to whom proceedings have been submitted has a 
discretion to re-open the trial held b> the subordinate Magistrate, or he can on 
those proceedings pass such judgment, sentence, or order m the case as he thmiu 
fit and as is in accordance \% »b law He is not competent to transfer the case 
to another Magistrate he must dispose of it himself * He cannot return the 
proceed ngs to the referring Magistrate on the ground that in his opinion that 
Magistrate is competent to pass an adequate or proper sentence, ‘""nor can he 
return the proceedings directing the subordmate Magistrate to commit, if he « 
himself empowered on that behalf A commitment so made is, hoo.ever, vab 3 
though the practice is irregular * 

But where a Subdivisional Magistrate receiving a case under S 349 trans- 
ferred It to a first class Magistrate, who committed, the commitment was quashed* 

The superior Magistrate is himself competent to commit on proce^ings w 
referred « 

But on proceedings held by a subordinate Magistrate and submitted to * 
superior Magistrate under S 349 such Magistrate can convict only of an offence 
over which the subordinate hlagistrate has jurisdiction that is, an offence sshich 
he wa. competent to try So when the subordmate Magistrate held the trial on 
n chnrge of an offence under S 406 Penal Code (criminal breach of trust), which 
was trnble bj him the District Magsirate was not competent, on the evidence 
»o recorded to con\ ct under S 409 (criminal breach of trust by a puMc 
servant, &c ) as the subordinate Magistrate had no jurisdiction to hold a Inal ot 
that offence As soon as the District Magistrate came to the conclusion that trs 
graver offence had been committed he should have held that the second cla« 
Migistr-ite had no jurisdiction to hold the trial and he should have proceeded 
awrdingly to hold a fresh trial or inquiry for the graver offence • If however 
the subordinate Magistrate was competent to commit the superior Magi*tt*‘* 
can commit on the case before him * 

In proceedings taken by a supenor Magistrate under S 349 the accused » 
entitled to be present and to be heard in his defence • 


Proviso 

It should be noted that although the superior Magistrate to whom proceed 
ings hi\e been submitted b} a subordinate Migistrate under S 349 » competenj 
to commit, he cannot inflict a punishment more severe than he can inflict a* 
Magislnte of the first class The cbject is to prevent a Magistrate who maj 
be vested with special powers under S 30 from passing a sentence such a* 
de*cribed in S 34 in exercise of such powers Such a sentence can be passed en'J 
in a trni held bj such Magistrate except m the rase of an old offender wntti" 
the terms of S 348 which m > base been referred to such Magistrate- 
(See 5 348, Prov ) 
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EVIDENCE RECORDED BY ANOTHER MAGISTRATE 623 

350 ( 1 ) Whenever anj Magistrate after Inving heard and 

. recorded the whole or an\ part of the evidence 

intment on evidence an inquiry or a tnal ceases to exercise juris 
diction therein and is succeeded bv another 
bylnother ^ Macristrate who has and who exerci^^es such 
juiisdiction the Magistrate so succeeding ma\ 
act on the evidence recorded his predecessor or partlv re 
corded by his predecessor and partly recorded hv himself or he 
mav resummon the witnesses and recommence the inquiry or trial 

Provided as follow’s — 

(a) in anj tinl the accused may when the second ^Tagis 

trate commences his proceedings demand that the 
witnesses or anv of tliem be re summoned and re 
heard 

(b) the High Court or m cases tued hj Magistrates 

subordinate to the District Magistrate the Di«5trict 
Magistrate may whether there be an appeal or not 
set aside any comiction passed on evidence not 
wholU recorded b> the Magistrate before whom 
the conviction was held if such Court or District 
Magistrate is of opinion that the accused has been 
materialh pieindiccd therchj and maa order a new 
inquir\ or trial 

(2) Nothing in tins section applies to cases in which pro 
eeedings haic been staacd imdci scrfion 346 oi in which proceed 
mgs have been submitted to a superior ^Tngistrate undei 
section 349 

( 3 ) Wlien a case is transfeiicd under the proMsions of this 
Code from one ^Ingistrate to anothei th< former slnll be deemed 
to cease to exercise jurisdiction therein and to be succeeded ha 
tlie latter aaithin the meaning of sub section (I) 

\ct No Will of JOJ3 S his mide two idd t ons n ih s s«t on The 
r>rds ndded to sub sect on (j) mike I clear Ihnt noth nR n the sect on appl es to 
1 CISC <ubm ltd to •• super or MnR stnte under S 3^5 Sub-scction fj) 1$ new 
and settles n doubt ns to i hether S 3S0 -tppled when n case « tnnsfend under 
the Code from one Mir straie to another The Courts hid RenerallT held thit 
the sect on d d ippl) n such n case (1) but a contnn \ ew hid been taken 

The effect of a chinge m the const tut on of n Bench of AJaR strifes Is now 
deilt w th sepnratelj In S 3 jo\ 

S ISO refers onh to mqu rj or tr il parth held bv a Mir strife who his 
MCited ofTce and It declires the course to be taken bi h s succes or It apples 


* Pal iniody Goundan »■ rtop TIPs Mad 'iS Mehesb Chsrdra r 

Fwp 1 L R 3t Cal 4S7 Pinp r Ram Das 1 X R 40 All 307 Pitp r 
t I R 16 All 113 

» Emp e An^Tin (tSSol All W \ Tto 



^ 2'4 


60DE op CBmiNAL PBOCEDUftE 


'from *'’= proteedmgs to be reopened 

hi^ office t ^ ^ Magistrate tiho held those proceedings has lacateii 

rodl' hv”*!!' inquiiy other than a trial conducted under thi 
fn,; io J ,r ’''°E;strate or Coiirl_S 4 (k) S 350 applies to an mquiij Ihil 
Tould ’art ’10 '* " '“‘■“"■y pte'linmary to commitment II 

V Yl VII It '"'''"'■■'e miscellaneous matters under Part IV, Chapters \ 111 
mod heV,!,!™,*! I I’''°e'e?‘"Se regarding secunty to keep the peace ’ or tor 

Ertfnni fsf ” suppress public nuisances, &c , to determine disputes re^irdni, 

Of tf’O peace* as u elf as to a prel. 

) I quiri under S 476 before the making of n complaint 

^ 350 proceedings under S io7 ire. -i trial and 
pro\iso (n) npplie^ -md the accused is entitled to t tml de novo on the Mag tnte 
« A preliminary mquliy a blagistnfe into 3 case triable 
1 a Court of Session is not a “ trial •’ before n charge is framed 

^ the meaning of S 350(1) (a)* pm conira it has been held that for the 
framed^* f^nnot be said to commence only when the charge 

„ ^’uslsltnte who has heard all the evidence, and then hy reason nf baml "8 
trfal hv 'Sr.™" "uses to possess local Jurisdiction cannot compWt IK 

ludsmmt^t h ’’ ' ■“"’I*”’"'* <>‘f°'’e bis departure or bv fomardins a tmtw 
Krl^ . V "“'"'sni- to be del vered by hint S ,50 enables a Magislrale K 
written hv him ''“'‘*"1 ‘y predecessor but not to dehiet n |udemeM 

amt ■' the llrst class Is suhnidimte to the Pistnct Majlstrate (S H) 

n?dc V '' ^ 1W « District Matislrale cm id 

2 lrhm,«l, it "I'ted hv such a Mamstnte under the elrcutnstsnces soet fin! 

been - ^ j Wm but to the Sessions Court THt b > 

of revision • "’"‘"'"■'"S "i' relatiie position of thes- tno officers In mH'"' 

o iridtihl person to hate the uilnesses resummoned md 

Msm!, “"y """■ '>''»re the proceedings befnre the srrenJ 

Magistrate hate commenced that Is to sav uhen the oecii^d is befme the C-J 
hrforl si'l, n" ‘■■'1“ ipp'iftion to hare cettiin witnesses sommonrd 

term^of moi^m'rs "« the eommcnremenl viJl'« f; 

rasT re Larf e “ *° ''PP'"-'t"i" nrternards made to base llr 

,.ndeT''L'“i'i! "'u '' ''affi'lnde ''bo has conimenred a trill has been re aPI”f^ 
Sd.L .fa'C"®"™ the same district does not disqualify 

a,.V- Irtnf ;^'^lu.^“ib^:.n^rre h.l 
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exercise jurisdiction by \ seating office to another Magistrate, he is not competent 
10 usime a tnil commenced bj iiini while holding that office* 

Proviso (b) 

All ^I1^,lstrltes in a district iie subordinate t the District Magistrate (S 17) 
Consequentl) a District Magistrate can ict under proMso (6) 

\ District Magisfralt. can ihua set asde i c nsiction bj a Magistrate of the 
frst class though an appeal in such a case would lie only to the Court of 
Sessions 

ProMsos («) and (h) refer nl> to a trial and not to an inquiry 

350A No oulpi 01 Hid^iricnt of t Bench of Magistrates 

Chan *s 11 St iD'alid b> reason onl} of a change 

tutiaaof B liiMOg occuiicd m the constitution of the 

Btncli m am case in mIiicL the Bench bj 
uiiicli siuch ordei oi ludgmont k passed is duh constituted under 
^ections 15 and 16 and tht Magislntes constituting tlie same 
ha\e Iieen present on the Bench tniougjiout the proceedings 

This section has been inserted by Act No Will of 1923 S 95 It g ve* 
fWeet to the \ ew of the hw on this subject almost universally taken by the 
Courts Sco note to S 16 

351 ( 1 ) Anj person attending a Criminal Court, although 

b tention of off undci arrebt 01 upon a ftiimmons, may he 

Court* attending dtliincd b\ siicli Court for the purpose of 
' inqnin into 01 trial of anj offence of Mhich 

‘’iich Coiijt cm tiK( cogm/amc and ubich, from the evidence, 
Was apptai to have been committed, and ina\ be proceeded 
^gllnst IS ilimigh iic had btcii aiiested 01 summoned 

(5) \\ hen the detention taKcs place m the cour'^e of an 
inquiry under Cinplcr Will, or after a trial has been begun, 
tile proceedings in lespcct of such |XT*'On shall he commenced 
afrcsli and the witnesses re heard 

In the same way S 91 declares that when anj person for whose appearance 
'r am It the oflicer presiding m an) Court is empowered to issue a summons or 
Warrant is present in such Court such officer nia) requ re such person to execute 
I bond with or without sureties for bis appearance m such Court 

352 The place in which nnt Criminal Court is held for the 

purpose of inquiring info or trvang an\ offence 
ou s to -open deemed an open Court, to winch the 

public gcncralh inav have actesc, far as the same can con- 
\cmcnth contain thorn 

Provided that the presiding Judge or >ragistrate maa, if he 
thmbs fit, order at niu stage of am mqinra into or tml of am 
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particular case, that the public generally, or any particular person 
shall not ha\e access to or be or remain in, the room or building 
used by the Court 

The transaction of public business at the private residence of a Magistrate fas 
been foi bidden (Cnl H Ct rules) 


CHAPTEK XXV 

Of the Mode of takinc and Recording E^ idencb in Inqtjibibs 
AND Trials 

In certain districts of Upper Burma the Local Government may 
prescribe the record to be made in cases tried by village officers exercis ng ft ag^ 
(enal powers of the third class -uid the manner of d sposal of such "f'’ 
(See Reg I of iq25 Sch cl VI) 

353 E\cept ts otheiwisc evpresslj proMded, all 
Evidence to be t^ken under Chapters XVIII, XX, ^ ' 
taken m presence of XXII and XXIII shall be taken in the 

of the accused, or, when his personal atten 
ance is dispensed uith, m presence of his pleader 

The Chapters specified relate to inquiries into cases triable by the 
Session or High Court, to trials of summons and warranMases to sum 
trials, and to trials before High Courts and Courts of Session 

Among exceptions to this general rule may be noted evidence takw 
commission under Chapter \L the parties being permitted to 
rogatories relevant to the issue through the Magistrate or Court issu ng -cfuifJ 
mission also the examination of witnesses recorded on proof that the ^ 
has absconded, and there is no reasonable prospect of arresting him ^ p 
deposition being evidence on the inquiry or trial if the deponent is 
incapable of giving evidence or if his attendance cannot be procure 
an amount of delay, expense or inconvenience which under the 
of the case would be unreasonable — S 512 To these mst nces ma\ 
cases under S 512 ( 2 ) m which however evidence can be taken ony^ 
special order of a High Court An appellate Court may also , pp ti* 

ticnal evidence required by it be taken in the absence of the **^^*i*. 
pleader, but ordinarily it should be taken in his presence S 4 ^® '3 

Presence ol the accused etc 

This IS indispensable "except as otherwise expressly provided , 

When the evidence of witnesses had in the r examination ^ 

taken in the absence of the accused and afterwards read over to fh^ “J 
that they might cross examine it was held to be inadmissible, and 
tion and sentence were set aside * 

For a similar reason a new trial was ordered because the *tnd ^ 

had read ever to the jury the evidence given by wntnesses at a ^ jKfd tV 
othei persons for the same offence, and after the witnesses had a 


* All bleah v Maipstrate, Chittagong aj W 71 Cr 14 
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correctness of their depositions, had allosved a cross-examination The consent 
of the pnsoner, under trial, or of his pleader, will not cure this irregularity, 
for such a course cannot give the look or manner of a witness, his hesitation 
h s doubts his variation of language or his precipitancy, his calmness or consi 
deration It is the dead bodj ot the evidence without its spirit which is supplied 
when given openly and orally b) the ear and e>e of those who receive it * 

^\here however this had been done at the request of the pleaders of the 
accused, the High Court refused m revision to interfere on the ground that it 
was an error of procedure which had not occasioned a failure of justice or pre- 
judeed the accused’ Uhere also the evidence obtained by cross examination 
Was sufficient to establish the correctness of the conviction, the H gh Court on 
revision refused to interfere * 

But where in two cross-cases the evidence for (he prosecution in each case 
was treated as the evidence of the defence in the other case, and this was done 
With the consent of all parties and their counsel, there was an illegality in the 
procedure which could not be covered by S 537* 

Under S 20^ whenever a Magistrate issues a summons he may, if he sees 
reason so to do, dispense with the personal ottendance of the accused and permit 
him to appear by his pleader But the Magistrate before vvhom the case comes 
tnav at anj stage require and enforce the personal attendance of the accused 
Under S which is new, where there nre more accused than one, if the 
Judge (r Magistrate is satisfied for reasons to be recorded that any one or more 
of the accus^ is or are nc.ipabfe of remaining before the court he may, if 
such accused is represented b) a pleader, dispense with his attendance and pro 
feed With the inquir; or trial, and if the accused is not represented by pleader 
Or if the Court thinks the personal attendance of the accused is necessary it must 
either adjourn the case, or order that the case of (he absent accused be taken 
Op or tried separately 

There is still no definite provision of the Code enabling a Sessions Court, 
where there is a single accus^, to dispense with his personal attendance But 
It has been suggested that there is an inherent power, recognised by the words 
when his personal attendance ts dispensed with” in S 353, to do this For 
oases on this point see note to S 205 

354 In inquirie‘5 md trnls (other than summary trials) 
Minner of record uudcr tliis Codc by Or before a Magistrate 

m? evidence outside (other tlnii t Pre’?idenc> Magistrate) or 

presi eney t3wns Scssioiis Jiidgc, tlic evidence of the witne«:scs 

Rhall be recorded in the following manner 

S 362 provides for the manner in which evidence should be recorded by u 
Pwivd-iTcj' iVjgiyiOaffe- 

855 (J) In summons cases fried before a Magistrate other 

than a Presidencj Magistrate, and in cases of 
Record m summons the offences mentioned in sub section (1) of 
by*” nt"lnd" ss-ond S^CtlOn 200, cIlUSCS ( 1 ) to (wi), both inclUSlVC, 
class Migistratei when tried by a Magistrate of the first or 

second class, and m all proceedings under 
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section 614 (if not in the comse of a trial), the Magistrate shall 
make a memorandum of the substance of the evidence ol each 
witness as the examination of the witness proceeds 

(2) Such memorandum shall be written and signed by the 
Magistrate with liis own hand, and shall ioim part ol the record 
(d) It the Magistrate is pieventcd fiom making a menioraB 
dum as above lequucd, he shall lecord the reason oi his inability 
to do so, and shaii cause sucli memorandum to be made in writing 
irom his dictation in open Couic, and shall sign the same, and 
such memorandum shall lorm part ot the lecord 

b 36^ declares in what manner evidence should be recorded a Presidencj 
Magistrate 

The cases ot the oflentes mentioned in sub section (i) of S 260, clauses it) 
to l»i) both inclusive, when tried by a Magistrate ot the hrsC or ol the second 
class may be tried summarily by a Alagistrace ol the first class if he is special) 
cmpiwered in this behait by the Local Loxernment otherwise the evidence shoui 
be recorded b> such Aiagistraies and also by Magistrates of the second in 
the manner provided by b 355 Proceedings under S 514 are for forfeiture ol » 
bond 

In inquuies regardin,, security to Keep the peace, the evidence 
recorded as in summons cases — b 117 also in cases regarding the maintenan 
of wives and children — b 483 (6) 

Chapter \ (Ss 135—166) of Uie Indian Evidence Act (I of 1872) prescribe* tfie 
mannei in which the examination of witnesses should be conducted 

Ordinarily, in a case provided for by S 355, the record of the evidence 
merely of a memorandum taken by the Magistrate of the substance of the «'» 
ot each witness A Magistrate js bound to make a memorandum of the 
stance of the evidence of each witness as the examination of the witness jj, 
this IS not complied with by a m-re statement that a witness deposes the s 
as the last ‘ the practice of preparing the memorandum of evidence iro 
recorded depositions of the witnesses alter their examination is illegal » ^ 
time cannot be accepted as a valid excuse for not recording a iv 

the evicencL Ihe Calcutta High Court has ordered that, when it may 
a iMagistrati that a witness is giving false evidence, so that criminal ^ 

are 1 kely to be necessary, the hlagistrate should take down at length tlie evia 
of the particular witness A full record of the evidence in the vernacular 
necessary, in order to a conviction for giving false evidence, but this prec 
will serve to obviate any doubt regaiding the accuracy of the Magistrate 
note of the evidence where the commitment rests wholly or mainly on I ^ 

Forms for recording the depositions of witnesses have been prescribed 
various High Courts, in which certain particulars regarding each witness 
be recorded for purposes of description and identification ^ 

Evidence recorded in accordance with the provisions of Ss 355» 35 ^ 
admissible in subsequent Inais before Magistrates, when recorded under 
Act No IV of 1902, S S3, JMadras Act V of ibSa, S 59, Regulation V « 
b 35, and similarly, if taken in the presence of the accused when rccor 
Act VII of 1S78. S ?!, 

w R 
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358 (1) 111 fill otlici (rials liefoie Courts of Session and 

R'-ord m oti* Ivln^iitratcs (other than Prcsidenc;y Magis- 

^es outside presi- tratcs), and in all inqiiiiics undei Clianteis 
eney owns j.|j^ cv idcncc of eacJi vvitncss 

shall be taken dov\n m writing in tlic language of tJic Court b} the 
Magistrate or Sessions Judge, oi in Ins presence and lieanng and 
under lus personal direction and superintendence, and shall be 
signed bj the INIagistiate or Sessions judge 

(2) AA’licn the evidence of such v\itncss is given in Enghsli, 
Endence ^jven in tlio Magistrate oi Scssious Judge nia) take it 

down in tJml language with Ins own liand, and, 
unless the accused is familiar with English, or tlie language of tlic 
Court IS EnglisI), an authenticated tr.inshtion of such evidence 
in the language of the Couit shall form part of the record 

{2A) AVlicn the evidence of such witness is given in any other 
language, not being Englislj, than the language of tlic Court, the 
Magistrate or Scssiops Judge inaj take it down in that language 
vvitli his own Iniid, or cause it to be taken down in that language 
in Ills presence and lieanng nud under his personal direction and 
supciintendence, and an authenticated translation of such evi- 
dence m the language of the Court or in English shall form part 
of the record 

(3) In case in which the evidence is not taken down m 

.,h.„ ''■■■Ung l>y the Magistrate or Sessions Jiiclge, 
evidence not taken lic shall, as tlic examination of cacli witness 
traTe'or’jud^e bms* K P^ceeds, make a memorandum 6f the subs- 
tance of what such witness deposes; and such 
memorandum sliall be written and signed bj the Magistrate or 
Sessions Judge with his own hand, and shall form part of the 
record. 

(J) If the Magistrate or Sessions Judge is prevented from 
making a memorandum as above rcqiiiretl, he shall record the 
reason of his inabiht} to make it 

Sub section (jA) new, Invmg been enteted b> Att No \\ III of ijiij, S 96 
It IS not mandatory, it tn ible> evideuce to be taken down in the language m 
wliicit It la gnen, thus aiming -it gieitcr aciurac) 

Ihus, fNcept in cases provided for 1 ^ S 35$, or othentise speciallv presided 
for, (Ss 117, 4SS), the cMdeoce in all tnals and inquiries before Magistrates 
(not Fre^idency MagistnlO') 'houIJ ordintrih be taken dow-n in the language cl 
the Court, unless it is g»-en m English S 3^7, however, enabl«r» l-ocaV 
Governtnent to authonsc. nn) hessiuns Judge or Magistrate to take down ih* 
evidence in the Lngli<h languige, and thl« has been ver> generalh ordered. It 
should th. not«l that noiihcr S 456 nor h 357 relne« to the examinaticn of 
accused j>ci-von. for the recording of which 'jvectal provision is made ** 

G7 
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ij 362 jjrovides for the manner in which evidence should bt recorded by 
Presidency Nlagistrate 

The term witness includes a complainant who is a witness m the case 
Evidence recorded under this section shall ordinarily be m the form of nan 
tise— b 359 

A Sessions Judge (and a Magistrate) is bound to make a inemorandum of I 
deposition of each witness as the examination proceeds, this is not complied im 
by a mere stalement that a witness deposes the same as the last * 

Ihe practice of preparing the memoranda of evidence, reguired by s 356, fn 
the recorded depositions of witnesses, after their examination, is contrary to |jn 
Want of time cannot be accepted as a valid excuse for not recording a mem 
randum of the evidence 

Ihe examination of complainants and witnesses should contain the name 
the person examined, and of his or her father (and, if a married woman tf 
name of her husband), the religion, caste, profession and age of the deponent, af 
the village and pergunnah m which lit or she resides 

horms have been prescribed by various High Courts for the recording of if 
depositions of Witnesses m which simiHr particulars are required 

The Code does not require that 1 deposition shall be signed by a witnes 
Still It IS desirable that such signature shall be obtained, though it need not b 
taken to a deposition not recorded m the language of a witness 

The following rules have been issued by the Calcctta Hich Coim for ib 
examination and record of the evidence, of witnesses — 

(a) Every witness shall be examined vtva voce in open Court , 

(0) A Magistrate or Judge shall not be engaged m any other business wfli' 
th“ examination of a witness is going on, or whilst any documentar; 
evidence is being read 

(c) If, after the examination of a witness has commenced, the Magisir*'' 

0" Judge IS compelled to attend to any other business, the exatnimi*? 
of the Witness shall be suspended as long as such other business 
being attended to 

(d) Thf e-iamination of a witness shall not be interrupted tor the putP"* ^ 

enabling the Magistrate or Judge to attend to other business un 
such business is of an urgent nature 

(e) It shall be the duty of every Appellate Court subordinate to the fffi 

Court to examine the memorandum of the evidence made by * * f 
ordimte Court, ind to report to the High Court cases 
shall appear that the above rules have not been strictly and prvpr 
attended to 

(/) The evidence of every witness shall invariably be recorded m the 

of the officer who may decide the case, except m the cases pn" ^ 
for by sections 349 and 350 of the Code of Criminal 
which the re-calling and re-exammntion of the witnesses is 
vvith the superior Magistrates No more than one deposing" 
be written on each sheet (and on only one side of the pipci^l 
(g) After the examination of witnesses has commenced, the irhl 
mrj inquiry under Chapter Will of the Code of Criminal 
should be proceeded with until all the witnesses in 
been examined those for the prosecution being first v' ' iVor- 
any witness be detained for j longer period than two days the 
trate should record a memorandum stating the revseO* ® 
detention 
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(ft) When It IS deemed necessio to 'idjourn the hearing of a case, the ad- 
journment shall be for as short i time as possible, and no person 
accused of anj offence shall be reminded to custody for any period 
exceeding fifteen dijs — (S 344 Cr P C ) 

(0 Eserj Sessions Judge and Magistrite shall sit daily and punctually at the 
hour appointed for the opening of his Court unless prevented by 
circumstances which arc to be recorded in tlie proceedings of the 
Court 

The following rules have been issued b> the Chief Coirt Puhjva — 
^faglstrates should bear m mind the stnous evils arising from undue deten 
tion of witnesses In no p mt of criminal admmistrat on perhaps docs the action 
of our Criminal Courts press more heavil) upon the public and in no matter does 
reform appear to be more imperatively called for 

In some d slricts it has been found that the Magistrates do not enter a witness 
as present until the day on which the case may be made o'er to them by the 
'lagisliate of the district Delays between the arrival of the witnesses and the 
cimmencement of the inquiry by the Magistrate are very frequent and often un 
necessarily great and it is obvious that if this period be not taken into account 
n the retuins they fail to show the true state of the case as to the period of 
detention and the resulting inconveniences to the w'ltnesses 

When delav in the examination of witnesses has been antmndverted op it fiai 
been frequently urged that the w-itnesses have not appeared before \he Magistrate 
on the day and hour at whch by their recognizances they were bound to appear, 
in consequence of their detent on bv the Police at the head-qiiarters of ffie district 
If such detention occurs it must be because Magistrates of districts do not exercise 
lhat control over the polKc officers of then districts with whch they are Invested 
by law 

Magistrates of districts shovitd insist on cases sent on bv the Police being 
brought before Magistrates having jurisdiction by the hour at which witnesses 
are pledged to attend The provisions of the Code of Cfim nal Procedure in 
reference to the appearance of parties and witnesses before the Magistrate hiv ng 
jurisdiction after investigation mentioned m 'I lyo guard carefullv against delay 
and should be strictly adhered to 

The Court therefore finds it necessary to lay down the following rules on 
the subject — 

I — In police-casps where rcrogn nnccs are taken by the Police for the wit 
nesses appearance the dale entered in col e of iFe witnesses register 
(date of rrival) shall be the date entered on the recognirarce (S 170, 
Code of Criminal Procedure) The witnesses m such cases ord nanly 
arrive on the day fixed or before it and when any witness does not 
arrive on such date this should be explained In the column of re- 
marks and the actual date of arrival entered in col 2 Rut ordinarllv 
the date of arrival will be checked by the date mentioned on the 
recognizance which is filed with the record In checking the register 
therefore the Magistrate should tvim up a few eases and compare 
the dales in the rrg ster with the dates in the recognizances filed with 
the ease and if nnv di*crepincv exists which i« unexplained in tb* 
column of remarks the pfTctal who keeps the register should be called 
to account ^s a necessara consequence ^undavs and hnhdars wall 
be included in caleulntlrtg the period of detention and where anr 
considerable delav has resulted from the intervention of hoi dar« this 
slioul 1 bo explained in the column of remarks but 'fagisfrates should 
make special efforts to d smlss all witnesses on attendance on the 
dav preceding n hoi dav 
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II —Similarly m cTSes where the witness appears on a summons issufd 
from the Magistrates Court the date entered in col *• of the reiser 
should be the date mentioned on the summons as that of h s appear 
ance The same cl eel will apply 

III— \ register in th prescr Led form shall be kept in eiery Magstratej 
Court by one of the officials of the Court It should be m tialled hr 
the Magistrate ever} week 

I\ — Where delny has occurred and anj considerable part of it is owngto 
(he case having been detained tn the Court of the Magistrate of the 
district an explanat on to that effect should be entered m the column 
of remarks 

^ —The Magistrate of the district should chccl ever} month a f®" 

diaries kept up in the Couits of his subordinates and on the quarter} 
statement of the attendmre of witnesses he will certlfv ,1* 

done so adding remarks as to the result of his evam nation 
certificate is omitted when the quarterlj statement is rece'ed y 
Commissioner that officer should send back the statement in or 
that th om ssion may be supplied , 

The provisions of sub-scction (1) are mandatory Subsection {}) '’PPl” 
where evidence has been recorded In accordance writh subsection 
pcrsonall} by the hfagtstnte So where m proceedings under S 1-15 I, 
(rate did not take down the evidence himself nor was it taken doj'” . ^ 
presence and hearing and undei his personal superintendence nor sgntu ^ 
but he made a memorandum of the evidence and signed it there was n 
pimnee wifh S 35^ and the order passed in the proceedings was bad 


Sub section (4) 

An inability to eomplj wath S 356 should be a physical inability 

957 ( 1 ) The Tjoc-il Go\crnmcnt nn^ direct tint 

Laaqusse of record district Or pait of T district Or iH 

oferidence bcfoiC ^n^ Court of Session, or 

itfaffistiate or chss of Micistrites the evidence of cicli 
sinl), 111 tJie cises lofcrred to in section 350 , be tiben 
the Sessions Ttidge or Magistrate Mitli his omi hand 
mother tongue, unless he is prevented by anv sufficient 
from taking down the e\idence of anj nitncss, in 
filnh record the reason of his inability to do so, and m 

t]je evidence to be taken down in untmg from bis the 
open Court 

( 2 ) The evidence so taken floa\n slnll bo signed 
sions Tudge or Magistrate, and shall form part of the rcc 

Provided timt tlio Local Government ma> direct the j, 
Judge or Magistrate to take down the OMdcncc m the . 
language or m tlic language of the Court, altliough such r 
IS not Ills mother tongue 


' SadananeJa Mandal I L R 42 Cal 3S1 



Cbat XXA 
Secs SjS 3o9 


nrcOPD OF EVIDENCE 


533 


Orders under this 'eciion lia\e been passed in e\erj protince, ind it is now 
the exception rithtr than the rule for i Aligistrate not to be empowered The 
ch«s uf Mngi'trntcs who do not undcrsfnd Engli-.b is npidlj disappearing 
lor tho pnrtiiul r» i > b givtn in reNjicct to the identification of witnesses 
under examination «cp n jte to S 

In depositions m which there max be an^ doubt as to the evact meaning of 
nnj expression u<ed ind m which a doubtful expression has an important bearing 
on the offence w ith w Inch a prisoner is charged the Calcutta High Court^ suggested 
the exped enc} of tr inscribing in Roman characters the words actinlly used, in 
order lint the Court m ix be in i |>osiiion, on the matter coming before it, without 
fear of error to determine their exact signification, and in consequence to gne to 
•hem their due and proper weight Should an instance occur in which a foreign 
language is used or in which the exidence maj be delivered in a dialect to which 
the Jujge max be unaccustomed an interpreter should be employed in the manner 
prescribed b) Ss ^6i and ,4^ of this Code See also S 356 (aV) 

358 In ca'tes of tlie kind mentioned in section 355, tlie 
Option to Magis Magistjatc niaj , if lie thinks fit, take down t)ie 
j^tioa'* ' evidence of an> witness in tlie mannei provided 

in section 350, oi, if within tlic local limits of 
file jurisdiction of such Ma^ristratc the Ixicnl Government has 
niade the order referred to in section 357, m the manner provided 
in the same section 

859 fi) Evidence taken under section 356 or section 357 
Mode of recording shall not ordinanlv he taken down in the form 
j’ldence under see. of oucstion Aiul answer, but in thc foim of 0 
i.»"3Si=r««™357 narrative 

(2) Tlie Magistrate or Sessions Judge ms), in his discretion, 
take down, oi cause to be taken down, an> particular question 
and answer 

Oaths or affirmations shall be made by all witnesses, that is to say, by all 
personx who may 3iw/ii))y be examined or gne, or be required to give, exidence 
h> or liefore an) Court or person having by law authority to examifie such persons 
or to receive evidence — Oaths Act (\ of 1873) S 5 

Where the Witness is a Hindu or Mahomedan, or has an objection to making 
an oath he shall instead of an oath, make an affirmation In every other case, 
the witness shall make an oath — Ibid S 6 

S 7 empowers a High Court to prescribe thc forms of oaths or affirmations 
S 8 empowers a Court to tender a special form of oath or affirmation, in 
eertam cases 

S 13 provides that no omission to take an oath or make an affirmation, no 
subslitution of any one for any other of them and no irregularity whatever in 
the form in xxhich any one of them is administered shall invalidate anx proceeding 
or render inadmissible anx evidence whatever, in or in respect of which such 
omi««i n siibstiiulion or irregularitx took place, er shall affect the obligation of 
a Witness to state ihe truth 

r >rnvs « f oaths and affirmations have been issued bx the various High Cosjrts 
Tlie name of the ofiicial who ndeninisters the oath or affirmation should be 
notevl on the deposition (Mlahabad rule) 
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360 (1) As the evidence of eacli witness tahen under sec 

tion 356 or section 357 is completed, it slnll 

■8'“' <"8'’ *>‘8 P''8‘’8n“ i **'' 

completed accused, it in attendance, oi of liis pleiuer, it 

lie appears bj pleadoi, and shall, if nece'^sary, 

be corrected 

(2) If the ^Mtnc'5s denies the coircctness of an^ part of tlie 
e\idence vhen the same is read o\ei to him, the Magi'^trate or 
Sessions Jijdge ma\, instead of coriccling the evidence, nnkc a 
memoiandum thereon of the objection made to it b\ the vitiie”» 
and shall add such leinaiks as he thinks necessary 

(3) If the e\idence is taken down m a language different 
from tlial in which it Ins been gnen, and the witness docs not 
understand the language in winch it is taken down, the evidence 
so taken down shall he mtcrp'^ctcd to him in the langing^ 
which it was gnen, oi m a language which he undeishnds 

Ss 356 and 357 here referred to sufficiently show how the 
witness should be taken in trials before n Court of Session, or, m warran 
before a Mngistratc S 353 also requires that the evidence of each ^'^"*** j,,, 
be tiken in the presence of the accused, or when hi> personal nttendance 
pepped with in the presence of his pleader 

If Is mandatory not directory* , the omission to conform to the la^ 
respect miy render the evidence inadmissible both against the ihe 

as against himself if he be prosecuted for gning false evidence* ^ * jijj 
deposition had not been “ rend over to him ” as required bv S 3 ^'*^ 
been given over to him to read, it was held that it was inadmissible in 
nnd an order under S 476 directing the witness to be prosecuted fot 6"' e 
evidence was set nside * 

It is specially importnnt thnt it should nppear either on the fnee of a 
tion, or that evidence should be forthcoming thnt the terms of S 360 ^1,0 

obsejned if it is desired lo use the evidence of a witness given in an inquf) 
may not be present at the trial, m the Court of Session 

So under S ^oq the deposition of a Civil Sprgenn or othep 
tnken and nttested by n IMngistnte in the presence of the ll'*’ 

m evidence in nny inquiry, tml or other proceeding under this Code 
deponent is not rilled ns 1 witness The Cniaitta High Court has ,hr 

required that there should b“ nttnehed to such deposition a rertinente . 

signature of the Mngistrnic that the Inn hns been complied with m ‘ pff 
for, although a Court mnv presume thnt judicnl nets have been 
formed, (Evidence Act, 1R72 S 114 ill, (e) still in n crimmnl cn»e ^^^^1 
the prosecution must prove every step of its ense it is not proper jijrt 

to net on a presumption that the requirements of the Inw in thi* 
been complied with* ^ 


• T>oi5sli Chundcr Stiikencc v K Fmp IIP Vf> Cal oss %c,r,fT '* 

* Sec Kamat Umathan Clicttv I L P "S Mad vo5 llolerdra . j 

Cal W V 845 PnVhal Ch->ncti-i Inhn T T R vf Cni (s •i^' 

• K Fmp r Toceridra Natb Ohosc 18 Cnl W ^ 114 "’ (srlll* llE'* 

* O Fmp 1 Ridine IIP 9 AH 720 Knchali Han r 0 ‘"’P 
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So also the oidencc of i \vitnc«s duly taken in the presence oj the accused 
before the commuting Magi<ir'itc mij, m the discretion of the presiding Judge 
if such witness b“ produced and examined, be tmtcd as cMdcncc in the case — 
{S !SS) 

Under the E'ldcnce \ct (i «f ib7J) S J3 tlic evidence given by i witness 
in a judicial prwtrdmg i r before xny per^n authorised bj I ivv to take it, is 
relevant for the purtxise «f proving in i aub'equent judici il proceeding or in any 
faier stage of the same judicial proccfdinj,, the truth of the facts which it states 
when the witness is dead or cannot be found, or is incipable of giving evidence 
or Is kept out of the wav L) the adverse pirtv, or if his presence cannot be pro- 
cured withiut an amount of dclaj or expense which under the circumstances of 
the cjsc, the Court considers urtreas nable IVovidcd that the proceeding was 
between the same parties tr their tcpiescniJtivcs m interest, that the adverse party 
in the first proceeding had the right and oiportunil) to cross examine that the 
quesiions in is»ue were substantially the same m the first as in the second 
proceeding 

Etphnnli ti — A irimmal Inal or inquirv sliall be deemed lo be a proceeding 
between the pros’cutir and the accused within the meaning of this section — 
Evidence \ct (I of iS;a) S 33 

It IS therefore of vital imporiance to show, on tiie face of the deposition or 
the proceedings, that the witness was examined m the presence of the accused, 
If It be desired to u<c a statement, made by him on a previous occasion as evi 
dence in a subsequent judicial proceeding 

S 80 of the Evidence Act declare-, that whenever any document Is produced 
before any Court, purporting lo be a record or memorandum of tJie evidence, or 
of anj part of the evidence given by a witness m n judcial proceeding or before 
^ny officer authorised by law to take such evidence or to be a statement or confes 
»ion by any prisoner or 4 ccused person taken m accordance with law, and pur 
porting to be signed by any Judge or Magistrate, or l>y suth off-tcr os aforesaid 
the Court shall presume that the document is genuine that any statements as 
lo the circumstances under which it was taken purporting to be made by the 
person signing it, are trne and that such evidence, statement or confession was 
duly taken 


Sub section (3} 

This IS intended for the protection of a witness only So when the evidence 
"as recorded m English a Jangmge not undetsiood by the witnesses and read 
over m that language the irregularity did not affect the vjlid ty of the conviction 
l•'Ocau^e one of the prisoners and the pleader for all the prisoners understood 
Engish and raised no objection • Put where the deposition of a witness on 
"hch n charge of giving false evidence vvas made had not been read over lo him 
he was acquitted as it was held that that deposition was inadmissible in evidence’ 

361 (J) \VI)cnc\ci anj CMtleiice is gi\en in 1 hnginge 

not under‘ttoo(l bj the accused, ind lie is pre* 
«v!din«*‘t‘o“’aecu8ed per«on, it slisll 1)0 interpreted to Jum 

0fhi*vUa4« ' in open Coint 111 1 langinge understood bj 
him 

(2) If he appears bj pleader, and the evidence is given in a 
langungL other than the language of the Court, and not 


* In re OUhoy Kumar 7 Cal L R 393 
' In rc Maywdeb Gossami 1 L R 6 Cal 762 
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300 (1) As the evidence of each \\itness taken under sec 

tion 356 or section 357 is completed, it slnll 
rend o^ei to him in the presence of the 

to such evidence when _ , . . , i i ,1 

completed .accused, it in attendance, or of Ins pleacler, ii 

he appeals pleadci, and shall, if nece^sarr, 

he corrected 

(2) If the witness denies the concctness of an\ part of tlic 
eiidcnce T\lien the same is lead oicr to him, the Rfagistnte or 
Sessions Judge ina\ instead of coriccting the eiidence, nnliC a 
memoiandum thereon of the objection made to it Ih the uitiics, 
and slnll add sncli lemaiks as he thinks necessar> 

(3) If the midence is taken doun in a language difTcrf>*| 
fiom that in which it has been gncii, and the witness doe^ 
understand the language in which it is taken down, the eMdence 
so taken down shall be intciprctcd to Inm in the language* 
which it was gnen, or in a language winch he imdeistanda 

Ss 356 and 337 Here referrM to sufficiently show how the 
tvitness should be taken in trials before a Court of Session or, ifl . j 

before a Magistrate S 353 also requires that the evidence of each 
be taken m the presence of the accused or when hi^ personal attendance 
pepped with m the presence of his pleader 

T( i» mandatory not directory* the omission to conform to the 'I* 
respect may render the evidence inadmissible both against the jjie 

as against himself if he be prosecuted for giving false evidence* So ^ 
deposition had not been read over to him as required bv ^ „ ^..jrfirt 

been given over to him to read it was held that it was inadmissible la ^ 
and an order under S 476 directing the witness to be prosecuted for R' *• 
evidence was set aside* 

It IS specially important that it should appear either on the face of ® 
tion or that evidence should be forthcoming that the terms of S 360 ^Ivj 

observed if it is desired to use the evidence of i witness given in an mqu'O 
may not bo present at the trial in the Court of Session , 

So under S ^oq the depostion of a Civil Sprgeon or other 
taken and attested by a MaCistnIe in the presence of tie 
In evidence in any inqii r> tnal or other proceed ng under this Code ^pjl* 

deponent is not called as a witness The Calcutta High Court has iM 

required that there should b“ attached to sich deposition a , rf<p«t 

signature of the Mag strafe that the taw has been complied with m '.^4, fvf 
for akhough a Court mav presume that jud cnl acts have been 
formed (Evidence Act iSyj S 114 ill fe) still in a mm ml cas 
the prosecution must prove everv step of its case it Is not proper yje 

to act on a presumption that the requirements of the law In th « ^ 
been complied with* 


Cal V 
Cal ijo 


--nn T I R 16 Cal ovv , v,thV'‘'^' 

P -S Mad loS Unberdra 
T R If Cal f>oS ft '■’■J V 'jf.l »•'; 
seal W N IJ42 fs ell t r Yj,P ' 
Vll 710 Kachah Uarl r 0 
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cbnous S 370 (i) de»cnlKs wini pjrtituhrs should bt recorded in a judgment 
in «uch a ease Tlic Codi >cs dcchre iii uliil nnnnir CMdcnce should be 
rccerde<l I» t I'reeidenrv in ether nsi< but S 370 declares ^^hat a 

Picsidino Magi'tnti '•lunild rpr«>rd in his judgment, whether of contiction or 
of acquiinl, m cihcr trnN 

Sub-soction (2\) n i\v uquins 1 I’resulincj Magistrate to male a memo- 
randum (f lilt substitiK »f ihi t xmnmtioii of the accused in appealable cases 
Uf' Is not oihcrttix: rtqiiir«-J li> «. mph with llic jiroMSions of S 36} — see sub- 
section (^) of tint section 

Uliire a note if the ividcnci tiken Its tli< I’nsidmcv Magistrate showed 
rollung upon which tin iccumcI rotihl Inse bten legalls coniicted, and there was 
riotlnng m the jul;,nnnl o! ans s did n i»oii whs tht lonsiction should be sup 
pi Tied It w IS «it asjdi h\ the High ( onrt on rtsi'ion ' 

When I Previdonn Mi,^isirilt reotrdtM oids a ftw scntinci'» of the cross- 
examination tilt Mich tiurt umpam! notes taken at the trial bs a local pleader 
to salisfj itsilf IS to the iniaimplrlcness of the record ’ 

363 W'licn {\ Sc‘'Sion‘v .Tiulgc oi Magi'^tiatc has; iccoulcd the 

Remarki rrspect- CMdoilrt* of .1 UltllL^S llC ‘shall nUo ICCOld SUCll 

of uumrlvs (if an\) as he thniKs mateiial ics- 
|i(‘{'ling the tlcincaiioui of ‘.iicli witness whilst 

under c\amination 

Where the Magistrate rccorticil lint the witness was unable full} to gite his 
evidence owing m hi> weak st ite of heahli the Sessions Judge was competent to 
menu in this fact to list )«r\, as pr«babl> accounting for certain omissions in 
111 It csidence, but leasing it to the jurs to form its tissn opinion on the matter* 

364 - (1) Whcnctoi the nccii^^^d it c\an)mc(l hj an) Magi*!- 

Exsmmstion of sc tratc, OI h) «n) Oouit otiici tlnii a High Couit 
cused how recorded. c«it il)h«5lic(l bt Ro)nl Cliaitci 01 the Cliicf Coiirt 
of Ouflli or tlic Cliitf Court of Siiul the whole of such examination, 
including eaer) question put (o Jiim and cvci) nii'iwci gitcn bj him, 
filiall he recorded ni full, lu llic languigcof the Couit oi in English 
and such iccoid shall be shown 01 ind to Inni, 01, it ho docs not 
understand the language in which it is wiitton, slnll bo interpie- 
ted to liini in a language which he undctKt.inds, and lie shall be at 
Uheit) to expHtw o\ add to Iws aasw.ci^' 

( 2 ) When tlic whole is made confoininble to wint Jic tlcclaica 
IS the tiutli, the locoid shall be sjgncd b) the accused and tlic 
Magistiatc 01 Judge of such Couit, ind Mich Afagistratc 01 Judge 
shall ccrtif) under Ins own Innd that the c\.imimtion was taken 
m Ills presence and hcaiing, and that the record contains a full 
and true account of the statement made b) the accused 


> Panjab Siiigh I I R 6 Cal yjj \acoob 2 L. U 13 Cal Emaman i 

Emp r L H 31 Cxi gSj 

• Ah ToonR I imp ILK 46 Cal 411 
’ Q I Uxiockoolhli ij W It , 51, 
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untlerstood b) tlic pJeadei, it ^ball be interpreted to such pleider id 
that language 

(3) When documents are put in for the purpose of formal 
proof, it shall be m the discretion of the Court to interpret as 
much thereof as appears necessary 

Where the services of an interpreter are required by any Criminal Cc’J'' 
for the interpretation of any evidence or statement, he shall be bound tn 
the true interpretation of any such evidence or statement — S 543 An oat or 
nfilltrnatlon shall be made by every interpreter of questions put to and e'l 
given bj, witnesses, unless he is an official interpreter of any Court ^ftcr rf ^ 
entered on his duties — Oaths Act, (X of 1873) S S 

A sworn interpreter is required onlv when the witness is deposing m * 
language of which the Judge or jury are ignorant ^ 

When the evidence recorded in English tv ns not interpreted to the v' 
the accused so as to be understood by them, the conviction nnd sentence ^ 
nside * But it Ins been doubted whether this would so ^^feriolb ^ 
nccused that a Commitment made on such evidence must necessarily be sf 


362 (1) In exery ca'te tried bj a Presidencj 'I 

Record of evidence ''luoh an appeal lies, quell 
i" either take doiM) the evidence of ‘be , 
uitii hiq oun band, or can've it to be 
donn in nnting from Ins dictation m open Court 
so taken donn shall be signed by tljo Magistrate and sb'i'i 
part of the record 

(2) Exidence qo taken donn shall ordinanlj be 
the form of a narrative, but the Magistrate may, m 
tion, take down, or cause to be taken down, any particun 1 
tion 01 answer 

(2A) In ever} case referred to (u sub'section fl)f 
tratc jhall make a memorandum of the substance of tlie 
tion of the accused Such memorandum shall be signed 
Magistrate witli his own hand, and shall form part of the 

(3) Sentences, unless the\ are sentences of 

ordered to lun roncurrcntlv , passed under section 0-) ou^ ^ 
occasion shall, for the purposes of this section, be coiisi 
one sentence ^j) 

- “ (4) In cases otbei than those specified m 

It -^Jiall not be necessan foi a Prcsidonc} Magistr.itc to 


ovidoiirc or frame a cliaigc 

Ihis section hss now been unended so as to m 'he il cktr “ 

referred to ar^. .piH.nnble sec S 411 The neces'itj for s 


Miidiin Muiidlc iO W 1( Cr 7* 

issuf Il'int 9 \V n Cf»<»V , V . „ I R 

Maheslj Chundec Banerjee. I3 W R Ct , I (7) (s c ) 4 B 
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ob\ioiis S 370 (1) di'criUs whji p irticul ir*. tlKiuiJ Ijl recorded in a judgment 
m <uch a ca«c The Code does ilechrc m wiiil nnnn(.r c\idence should be 
recorded n Pn".ideiH\ \! <t« in i ilicr n'l' but S 370 declares what a 

Picsidinc\ Mn^istriti »h nitd M-««rd in hi^ judgmcnl, whether of contiction or 
t f acquittal m i ih r 11 1 il> 

‘'ub-vxiion ii\l It « iiipiii«'« t l*ri'*idtnc» Magistrate to mahe a meino- 
nndum if tin -ul'toin if tin ivinnniii n of the accused in appealable cases 
He Is n t tlnrwiM. ll■qllll 1 lu « mpU with the proMsions of S 36^ — see sub- 
stflion if that '•niiiin 

When I 11 i« if ilu ividinii iiltrt bt tlu IVisidctict Magistrate showed 
nothing upon whuh thi musid touUl iia%c been Icgalh coilMctcd, and there was 
nothing in tin jn l^mi nt i( in\ \ did m i»oii whv *h< conMilion sitould be sup 
pirted It w IS s,i isulc In ih, High Court on rcsi'ion ' 

W^lerl 1 Pri'iilfiiit Mi^isirdi reiordcd <inh a few sentences of the cross 
exammati n ihi Hi^h < nirt eimpinil n itc< taken it the trial bs a local pleader 
to satisfy Itself IS 111 till im ompti leness of the record* 

363 \VJi( n a ‘^C'smn'' Intlgc* oi M.igtbtiatc Ija't iccouled the 

Remarks f«peet. t'ldcMiif of a wifnc’ss ?ic nI«o jecorcl such 

0 * uuiarKs (if am) a<? he thinK^- mateiml le^- 

**■ prelmg the tlcmeanoui of ‘•ucli witness xcbilst 

under examination 

Where iht Magistrate rccorelcel that the asitness was unable fillip to give hi* 
evidence owing to his weak st iti of health, the Sessions Judge was competent to 
niention this fact to the jura is pr«babl> accounting for certain omissions m 
thit evidence, but having it to the jurv to form its own opinion nn the matter’. 


364- ( 1 ) ^Vl]cne^ol the accused is examined h> anj Mogis- 

Exammation of sc. tratc, oi hj ttn> Comt otlici tliaii a High Couit 
cujedbew ffcorded. cstiihlishcd h\ Kojal CJiai toi 01 (lie Clllof Court 
of Oudh or the Chief Court of Sind the whole of such examination, 
including e^cI) question put to him and c\cij answci gnen bj him, 
shall he iccoidcd in full, in the hngiiago of the Court oi in English : 
and such lecoid shall he ‘*hown oi lead to Inm, oi , if he does not 
understand the language m wincli it is wutten, shall be interpie- 
tod to him in a language winch he undeisUnds, and he '*hnll he at 
hbeit} to explain oi add to his anhweis 

(2) When the whole is made confoimablc to what lie decHic-' 
IS the tiutli, the iccord shall he signed bj the accused and the 
Magistrate or ifudgc of such Couit, and Mieh Afagistiatc ot Judge 
shall ccrtifj under his own hand that the exitnnnation was taken 
m his presence and licaiing, and that the lecoid contains a full 
and true account of the statement made hj the accused 


‘ Pjjijab Singh ILU 
rmp I L R 31 Cal 9S3 
« All 1 oong I I mp I I 
• Q t Risockoollali 12 W 
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(3) In cases in winch the examination of the accused is not 
recorded b} the Magistrate or Judge himself, he shall be bound, 
as the examination proceeds, to make a memorandum thereof in 
the language ol the Couit, oi in English, if he is sufficientlj ac- 
quainted with the latter language and such memorandum shall 
be written and signed bj the Magistiate or Judge ^\lth his oi\n 
hand, and shall be annexed to the lecord ff the ^fagistrate or 
Judge IS unable to make a memorandum as abo\e lequired, lie 
shall record the reason of such inability. 

(4) Nothing in this section shall be deemed to appi} lo 1^ 
examination of an accused peison undoi section 263, oi in tlie 
course of a trial held b} a Presidcncj Magistiate 

At a Sessions trnl the examimtion of the accused duly recorded 
the committing Mngistritc sh dl be tendered by the prosecutor and rei 
e\idence — (S 287) 

S 364 rehtes to the examimti m of nn accused person and it declares m 
manner such an examination shall be conducted and recorded 

S 164 enables a ^taglstrate to record any statement or confession 
him during the course of an •n\estigation, or at anj time afterwards tg[[ 
commencement of the inquitj or trial and it declares that such confession 
be recorded and signed in the manner protidcd in S 364 
S 342 supplements S 364 It enables the Court, thus 
tratc, at any stage of anj inquiry or trial to examine the accused for the 
of enabling him to explain any circumstances appearing in the eMden« "6 

uirv 

So f ir as the manner of recording of a confession made before an mq 7^^ 
trial or of an examination of the accused in the course of an inquiry 
there IS little difTorcnce except that in the former the law requir . 
guarantee that the confession was made soluntanly It imposes upon a 
trate the dut) of satisfying himself bj proper inquiry that such a confess' 
made \oluntarily ind it requires him also to attach to such a b« 

nndum signed bj him whuh amongst other matters is to the eficct 
believes it to have been “o made TIic law imposes no such -rt- 

CISC nf a ainftssion made during an inquiry or trial though of course ^ 
siding judicial oflicer should be careful to satisfy himself in this rcsj^c 
confession is irrelevant if the making of it appears to the Court to n 
caused bv an inductmtnt, threat or promise, having reference to the charge 
the accused person proceeding from a person m authority and sufficient. ^ 
opinion of the Court to give the accused person grounds which v'ou 
t» him re isonabh for siipjK sing thit bv mal ing it, he would gain anv 
ig« or avoid inv evil of i tempvral nature in referrnce to the proceedings ^ 
him — Evidence Act (I of 1S72) S 24 

Too much importance cannot l>c given to the strict observance 
formalities vet ( ut in S Canless i missions have not unrrcqucn|^y ^ 

great difTicultv and have sometimes caus«l failures of justice ^ 

the law has now provided that if anv of the provisions of cither *• 
have not been complied with bv the Magistrate rtconlmg the statement ^ 

ft origin il afipellatc <r rtvivonil jurivdicti in l>eforc which a rvv 

rerordeH is tendered in evidrnce, or has been rfceived in evidence «ha ^y^j-rr 

‘lenrc tint the accused per*on dulv made the statement recordnl an . j,,, 
declares that Such statement shall l>e admitted, if the etror has not mj 



Cau IXV 

Ski. 361 


TlXAMrsmOV OF ACCUSED 


C39 


accused as to his defence on the menls — (5 <33) Dut the necessity to take such 
Oidence is caused onlv by the e^rrle«<ne<s of tjjo ^^ORlS^^nte and it msohes an 
expenditure of time and expense and tncomeoicrce to all concerned m such 
proceedings, for a\hich he is rr<pons ble 

Object of the examination of an accused 
An accii*ed mit te cx^fn ne»l it nn) «Mge of nn inquiry or trnl, but only for 
the purpose of ennbhng him to oxpli n ins cimimsinncr ippemng in evidence 
agiinst him and it i« tl e diii\ f 1 Court for tins purpose to question him gene 
raffv on the rise ifirr tl 0 w tnrsxr^ for lie prosertition hue been examined and 
before he i< eille«l on for h < defence \n imise<l person is not hound to inssver 
20) questions pul to him \ ut the Court led the )urj mi) dnw such inference 
from such refusil or answers is if it inks *»o an accused person 

cannot pmperli l»e esim ned if tie rommencement of in inquir) or trial and 
before an\ ei denre Ins | een liken f r iliere is noth ng before the Court which 
he can be cilled upon to esplim * When the ionised i\is cximined by the Mags 
traf“ before there ms ex deriee on the reconl sih ch he eouM luxe been colled 
“non to exphm Ihc eximmilion xxis not idmdtod m exidence • The exim nition 
should be sfr cfh hm led to the purpose sfifni m ti* * nor should an accused 
he eximmed unless the Court is ciiisfled Ihit the exidence discloses the com 
111 ssion of an offenee b) him * 

For further d sriission of th < subject see note to ^ l-i* 

Erery q;nestJon put and every answer given to be recorded In fall 
This IS of xen greit imporfince for 1 statement made in answer to a ques 
lion out mix haxe n different mein ng if consdered without such question The 
ffuestions put should not be of the nifure of 1 cro«s eximmition nor should they 
he put With the object of getting the accused to incriminate himself or others under 
Inal With him * 

But Xxhere the confession* were recorded in narntive form md without nnv 
quest ops find nnsner* It xxi* held thit thev were properh admitted in evidence 
ns It was net shown tint the prisoner h'‘d been prejud ced • Where the con 
fes*inn as recorded om tted to Cue the quest ons pyf but the memorindum made 
bx the hfigitfrifp «et them out it wis held thit the omission was immiteril 
for the fluestions were of such 1 nilure thit it wfls perfectly immiternl to the 
Sense snd mean ng of the prisoner’s sfifement whether they were recorded 01 
not r The mere ihsencfr from the record of iny quest ons puf does not render 1 
sfiteinent inidm ss ble * See olso note to ^ x^2 

Language in which examination ahall be recorded 
Orifnarilv It should be recorded m the Tingustfe in wheh the iccused was 
examined The obiect In view is to obtun the words used by the accused and 
I) th s meins to leirn the memtog of what he miy have said The fact that the 
Local Goxrrnment mav under S hise empowered the pirticulir judicnl 

officer to take down exidence of xxifnesses in his own mother tongue cinnot affect 
• he terms rf S If tt »r nol pracficoWe to record in exam mtion in the 


‘ Q Emp Hawthomu I L R i) All 345 Q rmp i Sagnl Samba Saiao I I- R 
21 Cat 642 

* O Emp V \iran I L R q Mad 22 j 
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language in which it is made, it may be recorded m the language of the i 
or m English This would be for instance, when the examination is in a I 
age unkown to the Court and conducted through an interpreter, or m the 
of a confession recorded under S 164 out of Court w'hen the Magistrate is u 
himself to take it down in the language in which it has Been made an 
ministerial officer or other person is present or available who is competent 
so’ But when a Presidency Magistrate recorded in English a confess on 
in M inthi although when examined under S 533 the Magistrate admitted 
It could ln^e been taken down in Marathi by a subordinate of his Court it 
held that this was an irregularity, but it wis ndmittcd as the irregulinty bai 
injured th" accused m his defence* 

If an interpreter is employed the examination should be recorded m 
l^ngu^ge m which it is communicated to the Court by the interpreter’ 

Where a confession recorded under S 164 was not taken down m the k 
age m which it was made in accordance with S 364 it was held to be 
missible notwithstanding that the Magistrate was under S 533 exam ned 
deposed to the statement having been made for it was held that by reasr 
S qi of the Evidence Act (I of 1872) no evidence could be gven in pro' 
such a matter except the document itself was in existence and was fortneom 
The correctness of this opinion has been doubted * and it has also been d s« 
from* It was pointed out that S 531 expressly allows such evidence ti 
taken so as to make a statement made by an accused person ndm 'sb' 
e\idenee notwithstanding S 9? of the Evidence Act 1872 and that ^ < 
intended to apply to all cases in which the direction of the taw hnd not 
fully complied with 

5 o where a confession or examination of the accused had b«n 
in English when it could and should have been recorded m the 
whch it was made evidence was taken under S 533 from whch the C ’ 
satisfied that it had been made as recorded and it was accord ngh actn 


Record of examination if Interpreted 
If a confession or examination of an accused person is 
be recorded in the language and words in which it is communicated to tw 
for if a second translation be made and the statement be recorded as thus 
sented the accuracy which this contemplates is more remote The object c 
latv in requiring that ord mnly such a statement shall be recorded lO the lanp- 
of the person making it is to represent the >erj words an! express o ’ 
as to ensure accuracy and to present misconstruction of what wa * ’ 


Explain or add to his answer 

Cornfare S 560 {•’) in regard to the exam nation of a witness 


Snb section (2) 

The record that is the examination should be signed both bv 
and by the Magistrate or Judge before whom it was made and 
this such officer is required to make the certificate described A cen 


• O Emp v Razai Mta I L R 
" ' t \isram Dabaji " ~ 
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different in respei.is is nquind bj b i6j t<» bt Jttuclicil to a confession 
recorded under ihal «ecti n I he Ni;nitun if an aciU'ed person \'ho is unable 
I' nrile should be made l\ ius mark fS<e Itcncril Clauses Act, 1S97. S 3 
152)] The certifintc need nd bi written bj Ibt. Majti'tratc or Judge ft must 
be undei hi< hand, 1 1 , signed b\ him ' 

llie absence of a cerlificate is not fntil, but bcfori receding an examination 
so recorded a Court is Uund to take taidencc to satisfy itself that such statement 
was duU made ' 

^\*he^c the uxusid admits ihi correctness of his statement recorded under 
'' he IS Jjound to «u'n, md his refit* il to sign tmounts to an offence under 
S iM. Ptnal Code * Hut under the C»»di of 1K72 it had been he!d‘ that the 
pros|sion requiring the accused to si|,n was directory and not mandatory and that 
he ould nit be conMctixl m re'|xct of hi* refusal 

Sub section (3) 

It IS the examination as recorded not Hit memor indum made simultaneously 
by the Alagistratc or Judge which is eMtlence in the inquiry or trial But m one 
CISC ihe Memorandum was u ed for the purpose of showing the nature of the 
questions put which were cntircd in it and were omitted in the examination* 


Sub section (4). 

^ jfiy here cxccpti-d relates to summary tri il* The reference to trials by 
Prcsidencs \Iagislrates is new 


Form of examination 

Th« following firm has been prescribed by the Calcutta Hioii COURT* 
The examination of aged about years taken before me 

Magistrate of the class at on the day of 19® ~ 

My name is 
Ms father s name is 

1 am by ciste and b\ occupation 

My home is at Mouzih Tliannah 

District 1 reside at 

and similar information has been required h> the Bombay Hicti Court ^ and by 
the \LL.AltADAD HiCtJ COIBT* 


385 E'ei> High Court c'-tablisliod b) Rojal Clmiter and 
Record of ecidence tlie Chief Coufh of Oudli and Sind sliall, fiom 

In High Court jujjp tiitic, l)j gcneinl iiilc, prescribe the 

manner in xxliicli cxidentc blnll he tiKon down in ca'^c'i coming 
before the Court, and the cxidencc shall ho taKcn doun in accord* 
ance uith isuch rule 


There his been an imendmeni heie tsee \it ^o Will if 1023 S 99) 
llilherlo It was m the discretion sf the High Courts to maUe rules prescribing the 
manner in which e'ldence sh« old be t d ei* down it is now compulsory on the 
High Courts to make such rules 


> Rezna Ifossein S X\ R 55 
’ Xiyank/itrao Snnivas 7 Bom 50 Cr Ca 

• Pmp t Umar Khan I L R V) Ann 

• Impcratrix r ‘^irsapa I f R 4 Pom 15 
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• Cal ir Ct Rules etc X ol TI l-]! 
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language in v.hich it is made it may be recorded m the language of the Court 
or in English This would be for instance when the examination is in a langu 
age unkottn to the Court nnd conducted through an interpreter, or in the ea«e 
of a confession recorded under S 164 out of Court when the Magistrate is unahh 
himself to take it down m the language m which it has Seen made and ro 
ministerial officer or other person ts present or available who is competent to do 
so* But i\.hen a Presidencj Magistrate recorded m English a confess on 
in Marithi although when examined under S 533 the Magistrate admitted uut 
It could Inie been taken down in Marathi by a subordinate of his Court it iras 
held that this was an irregularity but it was admitted as the irregularity had n l 
injured tli'' accused in his defence’ 

If an interpreter is employed the examination should be recorded lO the 
language in which it is communicated to the Court by the interpreter* 

Where a confession recorded under S 164 was not taken down m the 
age in which it was made in accordance with S 364 it was held 
missible notwithstanding that the Magistrate was under S 533 
deposed to the statement having been made for it was held that by *'*^*^- » 
S 0 * of the Evidence Act (I of 1872} no evidence could be given in pt® ^ 
such a matter except the document itself was in existence and was 
The correctness of this opinion has been doubted * and it has also been 0 
from* It was pointed out that S 531 expressly allows such o. ,< 

taken so as to make a statement made by an accused person adm « 
evidence notwithstanding S o* of the Evidence Act 187 * and that 5 Si 
intended to apply to all cases in which the direction of the I'**' hio 
fully complied with 

5 o where a confession or examination of the accused had been ^ 

m Engl sh when it could and should ha\e been recorded in the ^frn'l ^ 
which it was made evidence was taken under S 533 from wheh the 
xatisfied that it had been made as recorded and It was accord ngl) 


Record ol examination 11 Interpreted 
If a confession or examination of an accused person i« *** 1 *T*^ 1 *^ 
bo recorded in the language and words in wh ch it is communicated to the ^ 
for if a second translation be made and the statement be recorded a< t jj.# 
sonted the accuracy which this contemplates is more remote The 
law in requiring that ordinarily such a statement shall be recorded m the 3 ^ 

of the person making it is to represent the %ery words anl express on 1 
as to ensure accuracy and to present misconstruction of v\hat wa 

Explain or add to his answer 

Comjare S 560 (2) in regard to the examination of a witness 


Sub section (2) 

The record that Is the examination should be signed both bv the " ^ 
tfOd by the Magistrate or Judge before whom it was made and rtfr * 

this such oflicer is required to mike the certificate describe d A ^ 

* 0 Fmp i Itaxai Mia I L R Cal B17 Bachanna AU 3 V ** ^ 

* 0 Cmp i \isram Babajl I L. R at Bom 495 c un T 

* rmp V Valmbillec X L R 5 Cal 816 Q Emp t Sagal Samba Sajjo 
steal 64- 
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difTercnt jn >inH rc-fHM- is nquucd In b H-4 t» bt itui-lietl to a confession 
recorded under lint sotti n llic '^.nitun f m iccu*iiJ person who is unable 

t’ write should be m idi 1\ his inirl (See Geiier il Clauses Act 1S97 S 3 

(a’)] The ^•er^l^ ne nerd n i b wnlitii bs the Maj,i»tntc or Judge It must 
be undei his hand 1 « sgnid In him ' 

llie absence f 1 ctriifune i« n t ht il but before receding an e\amination 

«o recorded at un is lx und t t »l t (xidtnci t > «alisf) itself that such statement 

was duN made * 

\\‘herc the luusid idiiuu Iht ormincss of his statement recorded under 
^ 3^M hv is lx und | 'i^n ind his rclusal to si(,n imounts to an offence under 
S iSn Penal t eiijc * Rut undtr ihe CoUi of if?7» it had been held* that the 
pro\|«ion requiring the iciusotl to si^n was directory and not mandatory and that 
he ould net be o nxiriid m r«spect of liis refusal 

Sub section (3) 

It IS the cxamimti n as recorded not the memorandum made simultaneously 
bj the \Iagi«inte or Judge which is exijence in the inquiry or trial But in one 
ca'e the Nleninruidum x\as iiseil for the purpose of showing the nature of the 
questions put which were enured in it and were omitted in the examination* 

Sub section (4). 

S 'f)3 here exceptial relates to summary tri ils The reference to trials by 
Presidency ^l1glstratcs is new 

rorm of examination 

Th'* following firm has been prescribed by the Calcutta High Court* 
The examination nf "sged about >cars, taken before me, 

'lagistratt of the class at on the day of 190 — 

'fy name is 
Ms lathers name is 

I am by caste and by occupation 

'fy home is it Mouzah , Tliannah 

District I reside at 

and Similar information has been required by the Bombw Hicii Court ' and by 
the ^luIUBsn High Colrt* 

365 Etcr) High Court cstiblislictl b) Eojal Clmter and 
Record of eeidence tbc Cliiof Courts of Oiidli and Sind shall, fiom 
In High Court tiiTic, l)j gcucinl iiilc, j)i escribe the 

manner in ^^lllch evidence shall be taken do^n in cases coming 
before the Court, and the evidence shall be taken doun in accord- 
auca ajAtlk isAuiK truLl/i 

Ihere Ins been an amendment here (see \ct No Will of 19^3 S 99} 
Hitherto It was in the d scretion of Ihe High Courts to male rules prescribing the 
manner in which exidcnce should be tjl ei» down, it is now compulsory on the 
H gh Courts to make such rules 

* Rezzia Ilossem 8 R 55 

* \iyankatrao Snmvas 7 l3om 30 Cr Ca 

* Emp r Umar Khan I I R 39 All 390 

* Imiwratnx 1 ‘^irs-ipa I I R 4 Bom 15 
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CHAPTER XXYI 
Or THE Judgment 


The rules cont uiied in this Chnptcr ihall ipply, so fnr ns mny be practical 
to the judgment of in} Appelhtc Ourt other thnn n High Court — S 424 

366 (1) The jiulgment in c\e!} tiial m an} Cnmiml 

„ . , Couit of 011810*11 iiuisdiction shall be pro- 

judgment” ^ '’enng siibstancc of sucli judgnicnt 

shall be explained, — 

(a) in o[)cn Court citlici ininiediatel} after tlie terinina* 
tion of tlie tiial 01 at some subsequent time of 
mIiicIi notice ‘■Inll be gnen to the parties or tbcir 
plcadeis, and 

(h) in tlie language of the Couit, oi m bome other wu- 
guage mIikIi the accused or Ins pleader under- 
stands 

Pio\ided that the nhole judgment shall be lead out b) the 
incbiding Judge, if be is lequcstcd so to do cithei h} the piosc- 
cution w the defence » 

(2) The accused sinll, il m custod>, be biought up, or, i 

not in custod}, lie icqmicd bj the Couit to attend, to hear jUQg* 
ment deliieied, except wheic Ins pcisonnl attendance during t * 
tinl has been dispensed uith and the sentence is one of fine on j 
or he IS acquitted, in eithei of uliich casts it ina} bo delnerca 
the piesence of Ins pleader , 

( 3 ) Xo judgment dclnercd b} aiu Ciimnnl Court 
deemed to be in\alid h} leason onl} ol tlic ab'^cncc of an} 

01 Ins pUadci on the da> oi fioin the jdacc notified for thc^i 
\cr} tlicieof, 01 of am omission to scixe, oi defect in .j, 

the jiiities 01 then jile idcrs, 01 am oF them, the notice of *=1 
du and pfiec . jj, 

( 4 ) Kotlnng in this section slnll he construed to hnii 
ill!} ^\a} the extent of the piOMsions of section 537 

llu Itrms (f S 'll, m thnl the word juagment* »s u-ed 
niLTiK \ judgnunt tf cunMiU n or icquiKnl »nd not m order of rhafC” 
tilt di<mi's t of T Cl mplTini • \Mnn i Migi'lnio lidding m mquirv * ‘ 


» Dw-irk-i Xith Mondul I Ihn, Madhul 1 1 R zS Cil Cj {(^^) 

W N ^57 (■»(>’) per I’RiNStp J ^hr \h>*'id ift M,n i oniftl Aiki'* . ^ j 

( 0 “.6 (s c ) 6 Cal M X O3J per Macllan C J and I’uis^rp J ‘ ^ > 

MOc nan Uondi>-i J UR H Ma<l 511 (3I5) jx-r Hmifi J * 

K i' ij pi CouiKlen 1 I K 3«» '(id I26fiti)|'cr \iiNot-D ^\ Htrr C J 
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ili<. dccuxxl bLxuasc, ii> liu u^tiuoii, tlitn. un. iiut aulliLieiu ^ruunii» iur luiDitiK. 

Him, or ctit»iuvr» tin. cnai^«. lu In. ^rwunui«,ss, a itiiuiica uiui iit. anail 
ftxvra hi> rxjaoiia lor ooin^ so bot aiao a iii rt^uru lo an oiuer oi u s- 
churjjC in a warrant tase, wncn the cnari,c i» lound lo be troundlesa biuulany, 
wtieii a compiaint la summarily Oiamt»s«.-«l tiy a ^la^istrale, hi. is rei^uireU by 
sec. 20J brittle lu record liia rcaaolia lor »« do !>> specially providinir 

how such ordera should be recorded, it would seem that they are not intended 
lo be Within Chapter \\\ 1 , or rc^^arded as matters requiring judgments 

Ulicditr is yuo and jji apply lo a linal order under S 145 or not the 
Magisirait muai j,ite reasons for his order, and a retrial was ordered where the 
final order merely staled that a certain number of witnesses was examined, 
pleaders heard, and the iral and documentary evidence was considered in the 
bghi of the arjjUments * 

i jC6 pruMdea for the manner 111 which a judgment shall be delivered 
Hie following se-ction declares whal a judgment shall contain S 3C6 requires 
diat the presiding Judge shall explain the judgment m open Court cither in the 
language of the Court or in some other language which the accused or his 
pleader understands liut, if so required eitncr by the prosecution or by the 
defence, lie is required to read the whole of it It 1$ thus shown that the judg 
meni must be completely written when it u pronounced or explained* A sen* 
tence or an order of acsuittal passed before judgment has been written is there 
fore illegal \n) Judge, at the conclusion of the evidence in a case, some of 
'^lich may not to be quite distinct in his mind owing to the length of the trial, 
nught pass sentence on a person, and find it afterwards impossible to put on 
poper good reasons for having convicted him, or, on the other hand, he might 
direct that the accused be set at liberty, and find it impossible afterwards 
honestly to put on paper good reasons for the acquittal The Uw wisely 
requires that the reasons for the decuion shall accompany the decision, and shall 
not be left to be subsequently inserted or recorded * bo, where the judgment 
had not been completed when sentence was passed, it was held there were good 
grounds for requiring that a new trial should be held, for it would be impossible 
for a judicial officer, before a judgment had been finished, to be quite certain 
"hethcr, upon a further consideration, he will not arrive at a conclusion 
difieient from that originally formed, and it would be most dangerous to allow 
n sentence to be passed and a judgment setting out the reasons for the conviction 
and sentence to be afterwards written out Still it was also held that inasmuch 
as that case was heard by the Sessions Judge on appeal on the merits, it could 
not bt said that the irregularity on the part of the Magistrate had occasioned a 
fadure of justice so as to demand a new Inal The matter was considered under 
^ 537, and this objection was disallowed by the Calcutta High Court on 
revision * 

Ihc Allahabad High Court strongly condemned the omission of a Sessions 
Judge to write his judgment until several days after he had pronounced sentence, 
but nevertheless the case was heard, and the accused was acquitted on the 
merits ® The Madras High Court held that to write and deliver a judgment 


» Chuban Chandra Harra I L R 49 Cal 187 
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sums days after the accused had been convicted and sentenced is more than an 
irregularity. It vitiates the entire proceedings A new trial was ordered.* 
Rut in a later case a I ull Bench of the same High Court held that, where at 
the end of a trial the Sessions Judge wrote a document headed “Judgment 
setting forth the opinions of the assessors and added his own opinion agreeing 
with them -that the accused were not guilty and acquitted them, and oft a later 
date he wrote and prefixed to that document a fuller and detailed judgtneiU 
though such course may be an error in procedure it is a mere irregularity covered 
by S 537.* 

When a Magistrate died without recording* *his judgment, but the sentences 
were enteitd on the back of the depositions, and the accused were committed to 
custody under warrants addressed to the jailor, the High Court held that tb« 
omission was no doubt, an irregularity, but it was an irregulanty which tre 
circumstances of the case possibly rendered unavoidable It was, moreover, not 
one which could seriously prejudice the accused, for the accused were duly con 
Mcted on trials regularly held, their conviction was not afiected by the 
trate’s omission to record a complete judgment, nor was their right of 
assuming that their sentences were appealable, taken away by the absence o 
complete judgment.® 

This case has been approved by the Bombay High Court,* which 
it unnecessary to interfere m revision in a case in which the Magistw® 
died after passing sentence, but had left no written judgment 

Where judgment had not been delivered until several dajs after 
of acquittal had been passed and the accused had been discharged from W Jj 
the Allahabad High Court, on appeal of Government, set aside the 
acquittal, and ordered a retrial * 

Sub'Section (2) 

S, ao5 enables a Alagistrate, when he issues a summons, to 
the personal attendance of the accused, and to allow him to appear 
but he may, at any stage of the proc^ings, direct the personal atteDom*« 
the accused, and if necessary enforce it See also S 540A _ j is the 

S 424 declares that, unless the Appellate Court otherwise dir« 
accused shall not be brought up or required to attend to hear Judgment oe 

Sub-section (4). ^ 

S 537 declares that no finding, sentence or order passed bj a Court 
petent junsdiction shall be reversed or altered under Chapter XWIl pf 

turn of sentence), or on appeal or revision, on account of any error, 
irrcgulantj in the judgment, unless such error, omission or irrcgulariix 
in fact occasioned n failure of justice 

367. (1) E^eM Bucli 

Language of judg- 
ment, contents of UJ tilC pi 
judgment. 

language of the Court, or in 
or points for determination, 


Dandanu Atcliajja. I 1 . U . 27 Mad . 337 
* - " . * ■* * jil , 911 

I Born L Ucp. 1*7 


nulgmcnt sliall, except as m-j, 
proMtlcd by this Code, he 
esiding ofTicor of the Court or 
tioD of such presiding officer i . 
English ; and shall contain 
the decision thereon and the rc 
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for the dcci«!ion nnd dnll be dited ind <5ifrncd bj the pie'iiding 
officer in onen Court it the time of pronoiincm" it ind ^here it 
IS not ■nnlien b\ the prc«:idinji ofTicci with Ins own hand every 
pafrG of 'Jicli jiulgnicnt dull be signed b\ him 

( 2 ) Tt <?lnll ‘jnocih tl» offience (if in\) of winch ind the 
fection of the Indnn Pcnil Code oi other hw wndei winch the 
accused i*! coinieted ind the pnnidiment to winch lie is ®en 
fenced 

(^) ^hen tie roiniction is nndci the Indnn Penil Code 
Judgment m alter md it IS doiibtfiil iindoi wliicli of two sections 
nr nn Icr which of two pirts of the same sec 
tion of tint Code tl c offence falls tlic Court shall distincth 
express the same ind piss judgment m the alternatue 

(4) If It be 1 jiidamciit of acouiltil it shall state the offence 
of winch the accused is icrjuitted and dncct that he be set at 
liberty 

(5) If the accused i (Oinicted of in offence punishable with 
death and the Court sentences him to anv puniHhment other 
than death the Court shall in its judgment state the reason wh> 
Benfence of death was not pissed 

Provided tl it in trials bv jury the Court need not write a 
judgment but the Court of Session sliall record the heids of the 
charge to the jury 

(6) For the purposes of this section an oidei under section 
118 or section 123 sub «ection (3) shill be deemed to be a 
judgment 

Except as otherwise expressly provided 
An except on has been made m regard to judgments n summ ry tr als In 
regard to the contents of a judgment and ts preparat on n summary tr als see 
Ss 263 264 265 also m regard to a judgment of a Pres den y Migstra e see 

^ 370 

Written by the Presiding Officer &c 

The Local Government may author se any Bench of Mag strates empos ered 
to try offences summar ly to prepare a record or judgment b) means of an officer 
appo nted in th s behalf by the Court to whch such Bench s mmed atel} sub 
ord rate (that s by the D str ct Mag strate or f the Bench s n a sub-d v s on 
by the Sub-d v s onal Mag strate) and f no such author zation be gsen the 
record prepared by a member of the Dench and s gned by each member present 
til ng part n the p ocecd ngs shall be the proper record — (S 26^) 

In some prov nces t had been ordered that certa n courts m ght se a tape 
r c but that e erv page of tl e record must be s gned and all correct ons 
n t ailed S 367 as not\ amended by Act No \1 111 of 1^23 ^ lOO no\s 
perm ts of a judgment be ng d ctated The Calmtta H gh Cc f 1 ad held that 

C9 
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1 judgment could not be dictated but that it \\as an irregularity which coud 
be dealt with by S 537 * 

Language 

A judgment should be written in the language of the Court or in Engh>h. 
S 265 declares that the Court to which the presiding officer of a Bench holdinS 
a summary tri il is immediately subordmate, that is, the District Magistrate or 
Subdivisional Magistrate (S 57), may direct that it shall be recorded by him 10 
Ills mother tongue 

The Local Government may determine what, for the purposes of this Co^ 
shall be deemed the language of each Court within the territories aditunistc 
by such Government — S 558 

Where the Local Government has notified that Aotfht shall be the 
of the court a judgment cannot be written in the Persian character and m 
Urdu language But the irregularity is within S 537 ’ 

Contents of a judgment 

A strict observance of the law m this respect is important for the« ^ 
been numerous cases in which the High Court has interfered on revision 
the judgment did not show the point or points for decision and the ’ ^ 
thereon Th s is especially necessary in the judgment of a Court of PF 
A judgment should always be so expressed as to satisfy the High Court 
Sion that the lower Court has thoroughly considered and dealt with the p 
c'lSf" on Its merits whether the judgment be that of a Court of first » 
or of appeal If the judgment is that of a Magistrate it should show 
fnce of It the powers exercised by such Magistrate Whenever by reaso 
previous conviction of an accused an enhanced sentence is passed ,,1 

such conviction the sentence then passed and the offence should be s 
the judgment 

It IS the duly of an appellate Court to look into the evidence for the * 
ind nfter dciling with it to come to a decision thereon though counsel 
appcihnt may hive practically ignored it in his xrguments * 


DelecUve judgment 

S 537 declares that no finding sentence or order passed by a 
petent jurisdiction shall be reversed or altered under Chipter Wvll 1 
firmation of sentence), or on appeal or revision, on account of "iny 
«ion or irreguhnty in a judgment unless it hns in fact occasioned a jj jj, 
justice and S 3G6 (4) declares that nothing contained in that «cclion 
construed to limit in any way the extent of the provisions of S 53 ? . 
matter in connection with the pa«sing of a sentence or order of ncquitn 
completing the judgment has been discussed in the note to S 3W» cpnlffl' 
nil the reported cnscs of omissions and irregulantics in respect to th’’ 
of 1 judgment relate to judgments of Appellxte Courts, In which S 4 ’^ ^ 
tint the rules contained in this Chapter shall apply so far is may be pra 
Where the Sessions Judge convicted the accused, but gave no 
differing from the opinions of the ns«cssors it was held to be an " 
which did not vitiate his finding* ^ 

WTicre "n Appellate Court merely rejected an appeal without 
points for determination, its decis on thereon and the reasons therefor a 


» Manik I-al Mulhck 4 Cal 1 J jii 

* Dhaniikdhan S nch \ Cal L | '•32 

» rWoi Hossem t Pmp ITU jn Cal y-r" 
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tf the appeal w as ordered * (But if an appeal is summanly rejected a 
formal judgment need not be recorded — Sec note to S 431 fast) 

Tlie fo!!ow^ng h3%e been hcM not to be proper judgments of Appellate Courts 
and a re bearing of the appeals Vi~is ordered — 

‘ It is ui^cd that the eMdence is quite untrustnortby, and that the decision 
should be reversed The depositions ha\e been gone through and commented on 
at reasonable length. The Court finds no ground for interference ’ ’ 

“ I sec no reason to distrust the finding of the I ower Court * 

•' I do not find reason to interfere on behalf of any of the appellants * 

* If behesed the prosecution txtdencc is sufTcieiit for the conviction I 
decline to interfere * 

"After hearing the arguments of the pleader for the appef/ants and examin 
mg the record, I am of opinion that the Lower Court had ample grounds for 
con\acting the iccused of rioimg 1 3 o not consider the sentence to be too 
severe* 

“The affray was a faction fight between members of two parlies with 
t'hich the socictj of Dhunshi seems to be split up There is no good reason for 
doubting the hfagistrate’s finding that the two appellants took part in the affra\ 
and that the party to which they belonged were the aggressors* 

After reading the etidcnce and hearing the learned Counsel for the appel 
lant and the learned Government Pleader I am convinced that the Deputy 
Magistrate has decided the case rightly The sf^eal is dismissed * 

The following judgment was held not to comply with S 367 I have 
heard the pleader for the appclhnt He has dealt with the points only which 
are dealt with m the judgment In my opinion the appellant has been nghtly 
cenMeted Appeal r<i«cted '** 

The following judgment was on the other hand considered to be a suffieient 
judgment —"I have persued the record and see no reason for interfering with 
the find ng of the District hfagistrate ” (The senfenc* was then reduced in con 
sidetation of the age of the appellants) It was held that there was no necessity 
from any point of view for \/nfing one word more than what was written by 
the Sessions Judge on appeal, the case being a perfectly dear one in which 
there could be no two differetit opinions irrived at 

It has also been held that a judgment is not an invalid judgment merely 
because its form does not exactly comply wnth al! the requirements of S 367 The 
objection must be a subsMniial objection So where the judgment of the 
Appellate Court showed that the Sessions Judge appreciated the points which the 
prosecution had to estahl sh and that he had dearly in view the only point for 
determmat on viz the cred bilily of the evidence of the witnesses for the prosecu 
tion and he expressed himself on that point he sufficiently complied with S 
in stating that the Mapistrate was qu te right to believe the evidence That 
evidence as set out in the judgment of the Magstrate established the partiailar 
offence of which the appellants had been convicted and it was not contended 


' Uttam Panj Rec 1876 p 9 
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* 1 aSi) 
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nor did it appear, <hat any other point was raised at the hearing of the appeal 
or submitted for determination ’ 

When the judgment of an Appellate Court is in the nature of a stereoij’ped 
one, which might answer for any case, it is not m accordance with Ss 367 
and 424 But where the judgment, though not a long and elaborate one, affor^ 
n clear indication that the Court duly considered the evidence, it is a goed 
judgment * 

It would be for those who contend that a judgment is not a proper judgment^ 
so as to have “ in fad occasioned a failure of justice ” (S 537) to shon ths' 
there were points raised for the determination of the Appellate Court on wnc 
no decision was gi\en or reasons stated The fact that an objection was set out 
m the petition of apneal does not show that it was necessanly taken 
course of argument before the Appellate Court nor Is it the duty of an Appf''*'* 
Court to do more than consider the arguments raised at the hearing of an app<5> 
An Appellate Court is not competent to remand i case 
the Court of first instance has not recorded a proper judgment Its duty '* 
decide the case under appeal on its merits * The orders passed in the c*** 
mentioned in the preceding notes were passed by the High Court on revision 

Judgment of conviction. 

The offence of which th* law under which the accused is convided I * 
sentence nas«ed should be stated m a tudfment S enables a ^urt > ^ 

certain circumstances, instead of passing sentence on a person convicted of 3 y 
certan offences to direct that he be released on entering into a b nd 
and receive 8en.tence when called upon and in the meantime to be ® 
behavjftvir special procedure is protided f such Court be a Maffstnie 
th rd class or a ^fagls^fa^e of the second class not specially empowered c 
behalf ^ 167 (^\ enahVs a Court to pass ludeim^nt in the alfernatv'C 
In a conviction under the Penal Code it is doubtful under which of two 
or nf two parts * f th* same section the offence falls This sunplemen » ^ 

wh rh d«o1.»re« that if a sinftc act or senes of acts is of such a fyW 

IS doubtful which of several offences the facts wh ch can be proved a^pff* 

fh* o/.riised mav be fhnrfted w lb havmp committed all or anv of such ^ . 
and qny number of surh rbTrres mav he tried at once or he m"V be 
in the altrrmt've with having commuted some one of the said offences 
Th s would s»em to shew that the accused should be com ctfd of 
cHntfU„f ncr- in offence "wbep fr^'m the nntiire of such nets It Is doi b u 
offence they consfliiite TTie first dUistfnfion to S aafi md cates th s — 

A IS ncni«*d nf an art whch mav amount to theft or j fdth 

nrorver»\ or cnm "al breach of trust t>r rbeatiog He mav h** 
theft fece V no stolen nmnerty rnm oal breach of traisf and cheat ng or 
he charoeri w th ba^ no- committed theft nr receiving stolen property cr c 
breach of inisf nr cheat ng 

Tt sofi-iTfies haooeos that nn »»»• e. J-oro U s ct-ar that the -rcits'sl b-s^ 

....rt s-ms port c tar offeoce b t ,t , Aoi btf 1 y hat r*rt< he has 
coos*?* t ort tl.ot offeoeo por tnstanro si bero n wPness hes mad* h 

d ctrry and irrcconcilahTe statements pnif nn the evidence nt th* * /r,ere rf 

daiVtf,* uh rb of s ch staiemenfs fs false so ns to roost tiite the ,v«it 

inteni ooatlv n lint* false ev deofo That bo Is gi 'tv of «l eh rffenco « ^ ^ 

b\ the fact lhat one nf these statements m»»st he f«'«e hut If Is den j 

of them const fiifes the offence It has been usual In such a case I® ^ 


» PoMm 4-11 • O Fno T T K 2o Cal 151 
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separate head of the charge each of <uch contradictor} statements as constituting 
the ofTence, and aI«o another head charging him \Mth having committed the 
offence bv reason nf hiv hiving made tl>e<c two statements one of which must 
be false and if the evidence docs not establish which of these is false, to convict 
him on the charge m the a!ternal»\e The law rccogniies such a charge, for a 
form of such charge i« given m Sch \, No aS ( 11 ) (4) and that he may b^ 
convicted on such a charge is shown In Illustration (b) to S 236 which runs 
thus — 

A states on oath before the Magistrate that he saw B Wt C with a club 
Befort the ‘tf^sions Ci urt I <iai«s on oalh that B never hit C A may be 
convicted rf mtenli nnllv ,.ivin» fal-e r» denre although it cannot be proved 
"hich of these contradieton statements was Hse 

But still such a case docs not strclU speakinc come within S aS? fl) if 
the same offence is committed bv d fferent acts The matter was considered by 
a Full Bench of the Calcutta Ilich Court Coicti C J and nine fudges and it 
Was held * that a convt linn on ar alternat ve charge nf intentionally giving false 
evidence on two contradictor) and iiwoncileablc statements was good although 
the lun had not found wheh of that two statements was false The High Co rts 
of ^f3dras’ and Allahabad* have inienvrefed the faw in the same way The 
H oh Cl urt of Bomhav* has held that there cannot be an alternat ve charge m 
'uch a e«ise md therefore no conviction on mere rontrad ct on Since that 
Case bnwe\f>r S 2afi of the Code of iftit and ilhistrationfb) have hecn enacted 
*0 ns apparentlv to render that case obsolete 

rhe offenee of intent onalh giving false evidence is sometimes aggravated 
bv the intention of the offender (e g ^s tiVi tnc Penal Cede\ fn enpfenemg 
tn accused for such on offence on contrad ctorv and irreconc table statements 
one of wh eh mav const mte the acigravated form f e|t»ree d e renaed should 
be paid to S 72 Penal Code wheh declares that in »'l cases m which ludgment 
18 given that a person i< gu hv of one of ««veral offences socc fied »n the ludg 
ment hut It IS dm hf fill if wheh of these offences he 1* g Itv the offender shall 
be nun shed for the offmee for wheh th* lowest punishment »s provided if the 
^ame punishment is nor provided for a* all 

Sub snetion f 5 I. 

The fesnons hil tv rests vv ih the Cpss ons to Her He whether th>*re nre 

C rcumst-inees of e>tenint on sirfPr ent to 1 « the mP rt op ef 0 rain shmpot 
less lhan Heeth He shotHd not ihereWe »>ass senterre of death and refer the 
case to the High Court with a recommendation to mercy* 

Heads 0! the charee to the lupv 

rh s must be consfrued reasonaWv and m st be t-eld to incl iHe si rh a 
statement on the part of the one |i dne as n 11 enaWe the Aooe'Iatp Cou'’t 

to Hef^rle whether the e> Henre ha« Seen or^nerlv la <t Knfr-re fl-e rv or svl'ehar 
there has hepn a m «d rertian m the rh-rre • TWe V<e>,rte nf the rharare sViou'd 
he wrften as soon as noss We after the art del e-\ rf the rhoroe ohd when 
the facts are in fhe m nif of the | irv * B * thes need Onf he re-lnped tn w ri* ng 
before delivery • ^ee note to S 207 in which the cases on this subject are set 
out 

I O ti MshomeH Hnrnavoon <« rV ra TS L R ^24 21 V\ R Cr 7- 

• R • Palana Chettv 4 Hlad H C R 5* 
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Sub section (6) 

This IS new Some such saving words as ‘ so far as may be ’ seem lo be 
required Orders under Ss ii8 and 123 (3) arc judgments neither of convict oi 
nor acquittal It is oiilv subsection (i) that can be strictly applied to them 


368 (1) When 'inj pci son is sentenced to death the 

s=r,t,n„ ,1 d..th sentence shill direct tint he be hinged by the 
neck till he is dead 

(2) No sentence of transportation shall specify the place to 
Sentence of trans which the person Sentenced is to be trans 
portation ported 

Sentenced to death 

Sell V {34) gives the fonn of a warrant of commitment to ja I under sentence 
of death 

When the Court of Session passes sentence of death the proceed ngs 
be sibmitted to the High Court, and the sentence shall not be executed unll 1 
IS confirmed by the High Court — S 374 

When the accused is sentenced to death by a Sessions Judge such 
shall further inform him of the period withm which if he wishes to 
appeal should be preferred— S 371 (3) The penod is seven days from the 
of the sentence— Limitation Act of 1877) Seh n Art 150 

In Madras in order to prevent delay whenever at a Sessions tnal a 
IS sentenced to death two copies of the Sessions Judge’s judgment d 

to the Supenntendent of the jail for the use of each pnsoner sentenced a 
prisoner sentenced to death is entitled to obtain a copy of the Judge « l« 
reference to the High Court for confirmation of that sentence 


Transportation . 

Except as provided by Act IV of 1898 S 4 m amend ng S 1*4^ 

Act \XVII of 1870 S 5 the Penal Code docs not prescribe transportatio 
term of years or otherwise than for t fe as the punishment for 
S 59 however declares that m every case in wh ch nn offence Is punisha 
impnsonment for a term of seven years or upwards it shall be compefen 
Court nhch sentences such offender instead of 

ment to sentence the offend-r to transportation for a term not less th 
years and not exceeding the term for which bv that Code such one 
liable to imprisonment ^ 

TVie proper form of pasa rtg o semewce of transpoTaatioTi fw a term 0 
in accordance with S 50 Penal Code is in sentencing the prisoner 
that under that law such sentence of transportation is awarded tteV 

sonment s mple or rigorous as the case may be (Calcutta High Court K j. 

The Oovcmor^encral in Council Is empowered to appo nl ,, itr 

Inlia lo which persons sentenced to transportation may be sent an 
<lut\ of the Local Government to make arrangements for the remova 


persons — ^Act I\ of iSS^ , j, 

The Courl passing ti sentence of transportation shall ''' 

warrant f 1 the jail in whch the person so sentenced Is — (S n-afnct 

which he is to be transported is not to be specif ed in the 
Tlie Governor-General in Cm acil may from time to time 
Tlrlllsh Ind a to whch persons sentenced to transportation 
ilie l.f>ca1 Government or some officer duly authorised on this t l^*' 

t-oenl Government shall give orders for 11^ removal of such ^ 

places «n appointed except wh*n sentence of transportation U passeo 
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already undergoing transportation under a sentence preMousIy passed for another 
offence See note to S 38J for the orders so passed 

369. Sa\c as otherwise provided by this Code or by any 
Court not to alter Other law for thc time being in force or, in the 
judgment High Couft established by Eoyal 

Charter, b\ the Letters Patent of such High Court, no Court 
when It has signed its judgment, shall alter or review the same, 
except to correct a clerical error. 

This section has been nmended (Act No Will of 1923 S loi), and it is 
now clear that a High Court has no inherent right to alter or review Its 
judgment, it con only do so v,hen the law or its Letters Patent so permit 

Save as otherwise provided 

Under S 393, which is one of the esceptions to the rule laid down in S 369 
u sentence of whipping may be revised if it cannot be executed, either wholly or 
partially, and the Court maj, at its disciction, either remit such sentence, or in 
heu thereof, or in lieu of so much of the sentence of whipping as was not executed, 
sentence the offender to imprisonment for any term not exceeding twelve months 
or to fine not exceeding five hundred rupees which may be m addition to any 
other sentence for the same offence 

S ^8^, which IS another exception to S 369, relates to the discharge of one 
convicted summarily of contempt of Court, and the remission of thc punishment 
awarded, on his submission to the order or requisition of the Court, or an apology 
made to Its satisfaction See also S 38a 

As another instance of an alteration of a sentence may be added the case 
of a youthful offender, a boy who has been convicted of any offence punishable 
With transportation and imprisonment, and who, at the time of such conviction, 
Was under fifteen years of agv S 10 of the Reformatory Schools’ Act 
(VIII of 1897), declares that thc officer in charge of a prison m which a youthful 
offender is confined, in execution of a sentence of imprisonment, may bring him, 
if he has not attained the age of fifteen years, before the Distnct Magistrate 
Within whose jurisdiction such prison is situate, and after inquiry into the ques 
tion of his age, and after taking such evidence (if any) as may be deemed 
nece'ssary, the District Magistrate shall iccord a finding thereon, stating his age 
as nearly as may be (S 11) and if such youthful offender appears to the Magistrate 
to be u proper person to be an inmate of a Reformatory School, he may direct 
that instead of undergoing the residue of his sentence, he shall be sent to a 
Reformatory School, and there be detained for a period which shall be subject 
Vj \he awiTrt: hmitaWows as aiC -prescnbctl by w under S 8 ftViat is for a period 
which shall not be less than three or more than seven years) — S 10 

High Conif 

Clause 2b of the Letters Patent of the Calcutta Madras and Bombay High 
Courts runs as follows 

‘ And we do further ordain that on such point or points of law being so 
reserved as aforesaid, or on Us being certified by the said Advocate General 
that, in his judgment there is an error in the decision of a point or points 
of law decided by the Court of original criminal jurisdiction, or that a point or 
points of law which has or hue been decided by the said Court shall be further 
considered thc said High Court shall have full power and authority to revaew 
the ci'e, or such part of it as maj be necessary and finally determine <uch 
point or poi 
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of original jun<dictior, and to pass such judgment and sentence as to the sad 
High Court shall seem right ** 

Clause 19 of the Letters Patent of the Allahabad, Patna and Lahore Hgh 
Courts, and C'ause 26 of the Rangoon Letters Patent, gne a similar poiver of 
review in cases in which a point of law is reserved 

The High Court can under S 382 order the execution of i sentence of death 
passed on a woman found to be pregnant to be postponed and ma) coimrut" 
the sentence to transportation for life 

The Code of 1861 was silent on this subject The matter was 
in 1866 by a Full Bench of the Calcutta High Court, nnd it was held that nhe 
1 judgment has been recorded, no Criminal Court can review if If an eiToneou 
judgment has been delivered the proper course is to apply to the Local Coierfl- 
ment for relief * S 464 of the Code of 1872 accordingly declared that 
judgment or final order has been signed by the Judges m open Court at 
time of pronounang it if cannot be reviewed by the Court which 
judgment or order an exception was, however, made by the Code 
re-enacted by S 369 of this Code But it has nevertheless been held that ^ 
law does not confer on a High Court the power to review its own judgmen 1 
criminil case* 

A judgment of the High Court is not complete until it is scaled in 
ance with its rules and up to that time it may be altered by the 
concerned* and where no judgment has been pronounced and a «rb 

for purposes of Revision has been discharged m default of appearance t >’5 
Court Is competent to consider the ense ♦ 

The High Court has no power to review an order passed 
appellate jurisdiction rejecting an nppeni summarily,* or on order dumn 6 
ipplication for revision made by an accused person* 

The only remedy against my error in an order passed in ^ ^1*1 

of the High Court is by petition to the Local Government, the autwn j 
whom alone rests the discretion either of CTCcuting the law or of comm b 
•entence * 

Tin rcservilion exp-ess^d in S 360 is sufficiently 
power of review given to the High Court by S 434, fn a tnaf Mo " 
of IN ongiml criminal jurisdiction when x point of hw has been rc<er' 


Other Courts 

riw. lerm judgment os used in tb s Chxpler is shown by S 3 ^ rf 

I nlv a judgment of conviction or ncquittal It docs not include an ^ 

(listlnn^c Of ir order dismissing a complunt S 369 Is therefore 
ml order bi .1 Magistrate tiking fresh proceed ngs 

Ins Iren disihirged or the complaint has been dismissed* R ? *r#n>ecf 
Iccn held by Ramde, J, thxt the principle laid down bv S 2 ^ — 


• n 416 P?upp ’VoJ) (s c)5W K .^r R Ilf* 

an I L R 7 All 671 In re Gibbons I 

imp i Fox 1 1 It lo Bom 176 Kunhammad Hnji 1 I B . j U ^ 
Emp i Laht Tiwan I L It 21 All 177 Emp t Cobind 


* 0 V Codai Itaout B L ] 

* Q Emp t Durprv Charan 
jj 0 bmp T 

* Q Err 
3S All 1 u 

* Itibhnty Moi in Itoy 10 Cal E J 80 

* Ttajjab Alit Fmp I L It 46 Cal 60. 

* Fmp r Cobmd^alai I I It 3^ AH m 

* Mohim At be Bom H Ct Sej I S'* *^>3 „ f t H ’ ' 

* Q Emp I Fox I 1 It to Bom 176 Q Fmp r nirpxClnnvo 1 

{'>71) f’f' Bftopjimsr J ^ « r) 

* r>xiaTlcn Nath Mon lul 1 Item Mvilliub I I It *^. 9 “ I I ^ 

N 45* (iCo) per I’RivsEr J Mir Ahwad llps»ein 1 vfaliomeU A 

Cal 3f Is clOCxl V C33 frrMArirAs C J an 1 rBl**<rr J 



Crxt IXVI 
Stc 363 


JUDO^tENt. 


653 


judgments applies to final orders %hich nrc of the nature of Judgments, nnd 
this was appled to an order refusing to send to *i Foreign State property seued 
ui exeeutiofi of a «earch warrant, nhich was rcMewed by the Magistrate and 
withdrawn * 

After a judgment Ins been signed, it cannot be altered On finding that 
he has passed an illegal sentence, a ^^agls^^a^e may, if the prisoner is suffering 
prcjud ee d rect the jailer to suspend execution and keep the prisoner in deten 
tion until the orders of the High C<url arc rcfcned on his reference, but the 
period of such detention should not exceed that of the imprisonment awarded ’ 
Execution of a seniinec of whipping which could not be passed should be 
suspended and reference made to the High Court for revision * 

But am cfTccr m charge of a prison doubting the legality of any warrant 
sent to him for execution or the competency of the person whose official seal 
and sgnature nre affixed thereto to pass the sentence and issue such warrant 
shall refer Jhe matter to the Local Goxernment by whose order on the cas-- 
such officer and all other public ofTcers shall be guided as to the future disposal 
of the prisoner — I’risoner’s Act Iff of tgoo S 17 

After pronouncing judgment a Sessions Judge cannot alter the date from 
which the sentence is to run as the sentence is a part of the judgment and 
S 369 forbids any alteration of a judgment after it has been signed * 

UTiere an accused person was committed to the Sess ons Court on two 
charges, and was convicted and sentenced on the first charge and the trial 
then went on the second charge and another sentence was passed it was held 
that the subsequent jiroccedings on the second charge were invalid for when 
judgment was pronounced on the first charge the trial was complete and the 
judgment could not be altered or reviewed • 

But under S 148 (3) a Magistrate who makes an order under S 145 
Will out any d rection as to costs can order the same subsequently and such 
Order is not an alteration or review within the meaning of S 365 • 

It has been held by the bfadras High Court that when an appeal has been 
fcjected in consequence of the non apj>earance of the appellant’s pleader, and 
an adequate excuse was subsequently given to the satisfaction of the Court 
It Was competent to the Court to rehear the appeal It was however added 
Ihat such a jxJvver should be sparingly used Rut this case has been consi 
dered and disapproved by the Bombay High Court The order of the Sessions 
Judge in appeal thus passed acquitting the apjieJlant was however not set aside 
on revision as there was no reason for hold ng that it wis wrong on the merits 
ind no motion had been made by the Government to set it aside • 

The same erns derations which prevent a Court from altering or reviewing 
a judgment after it has been signed ijjply equally to all final orders such as 
an order refusing to send to a PoJrfcal Agent books seieed under a warrant 
ssued t nder S 96 * 


• In re llanlal Bach I I R 22 Bom O-fg 

• Pmp V Tukaram Kamjee Bom H Ct Aug 29 1878 

• 0 V Poran Mai 2a W R Cr 49 Mad II Ct Pro Nov 13 1873 Meir 983 

< c > j *• j ^ Ti r* liov 16 1895 
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370 Instead of lecoidmg a judgment in manner 
Presidency Magis bcfoiG pioMded, a Presidency Magistrate snail 
trate’s judgment iccoid the follo-uing particulars — 


(a) the seiial numhei of the case; 

{h) tlie date of tlie commission of the offence , 

(c) the name of the complainant (if any) , 

(fO the name of the accused person, and (e\cept in t e 
case of an Euiopean British subject) Ins parentage 
and lesidence , 

(fi) the offence complained of or proved , / r \ 

(/) the plea of the accused and his examination (u 

(g) the final order , 

(h) the date of such order, and 

(t) in all cases in ■nhich the Magistrate inflicts impri' 
ment, oi fine exceeding two hundred > 

both a linef statement of the reasons for tne 
Motion 


An appeal lies to the High Court against a sentence passed 
Magistrate of imprisonment for a term exceeding six months or of n 
mg ttTO bundled rupees {S 411) and probably for this reason a yequi«* 

of the reasons for such a conviction is necessar> S ids 
that, in such a case th^ Presidency Magistrate shall either **** ® in 

evidence of the ^\ltne»«es with his own hand or cause it to be iik* 
anting from hin dictation in open Court All evidence «o 
by the ^^^glnlratc and «h ill form part of the record Evidence <hall c 
recorded m the form cf i mmtne, but the Magistrate ma> m . 
talc (tiwn r <* ii<e to bt taltn down an> particular question or tns\ _ ^ 

Ii IS not sufficient ftr a Pres dency Magistrate to record that the I 

prosed fir that ma> necessarily be inferred to be his opinion 
(hat he has consictcd the icciised The law contemplates something 
Where the note of the esidcnce taken showed no evidence upon w 
accused could lia%c been legally convicted and there was no stateme^^ ^ 
sahd reason on which Ihc conviction could be supported the com 
sentence were set aside The Magistrate should state “the t’eason^^ 
conviction” in such a manner that the High Court on revision 
whether there were sufllcicnt matcnnls before him to support the com 

W'hen the record of anj proceeding of a Presidenej Ihgistnl^c '* 1 

b\ the High Court on Revision the Magistrate mav submit with _ 
statement setting forth the grounds of his decision or order and aiiv 
he thinks matcnal to the issue and the Court shall consider sue 
before overruling or setting n<tde the said decision or order — (S 4-1 

But S 441 does not abrogate the terms of S 263 or S 3^. f*^ 

ti Bench of Presidencv Magistrates submitted their reasons under 
compliance with S 370 (1) was no ground for interference* 


• Satabvr Ohose r Prov ash Chandra T I Tt ayCal ^fii (s .VjI *** 

• In rc Panjah SloRh 1 L R 6 Cal 5-«i In re V ifooh I T 

rrmmvn r I mp II R ai Cal oSv 

• IVrvi'h Hussain I I R 41) Mad 233 
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A rre«idenn Mapistrntr tm%, if he thinks fit, refer for the opinion of the 
HiCh Court anr question of Inn, nhirh irises in the henrinp of an) case pend- 
ing before him, ur mnn gi\c judgment m such a c-nse subject to the decision of 
the Iltgh Court on such reference, ind, pending such decision, mny either 
commit th** accused to jnil, or releise him on bill to npnenr for ludgment nhen 
called upon — 432 


371 (]) On tlio application of tlic accu'sed, a copy of the 

Cnj of 01-, wficii Iic ‘JO (Ic-^ires, a translation 

etc to b- gi7ii to in lim own language, if practicable, or in the 
acws‘d 01 a'p'iea- j.inguage of tlio Court, siiall be gi\en to him 
without (lcla^ Siicli copj shall, m any case 
other tlian a s;unimons-caso, be gi\eii free of cost 

(2) In trials 1)\ ]nr\ in a Court of Session, a copy of the 
heads of the tliargc to the jury shall, on the application of the 
accused, be gnen to him without dela\ and free of cost 

(31 ^Vllen the accused is sentenced to death by a Sessions 
Cjj* 0 p..,, Judge, such Judge shall furthei inform him of 

to d- t pe,j,„l within wliicli, if he wishes to 

appeal, lii«? appeal ‘•liould he picfeiicd 

In cicrci'C <f the powers conferred bv S 3, of the Court lees Act (\ H of 
1S70), the GoNernor-Gencral in C«uncil has remitted the fees chargeible on a 
cop\ or ‘nrslition of a judgment in a case other than 1 summons-cise, and "I 
eop\ of the judge’s chirge to the jury gi'en under ^ 371 to an accused person, 
and also of a judgment m a summons case when the accused to whom It is 
gnen IS in jail 


See S 54S and note on the same subject 


An applit-itiun fir a copi of i judgment or order, or the heads of the 
Judge’s chiige to the jury, must be made on a piper bearing a stamp of one 
o»i»ia — Court Fees Act, 1870, Sch II, Art t (n) 

In order to aid Ajipellate Courts m determining whether appeals are barred 
by limitation, e\er) Crmmd Court shill cause to be endorsed on every cop) 
of a judgment, order ir charge to a jiirj furnished under S 371 — 

I The date on which the copy was applied for 

II The d ite on which it was read> for delwery 

III The date on which it wns delivered 


I he Sessions Judge or officer m charge of tin. j «il sh mid affix his signature 
ta *.br' 'iT. vf'.’J.VfK W. which, it is ixansnxUcd Tlu.e vv.dl affotii 

sufficient proof that the application realK emanates from he person sentenced 
Ever) reasonable facility consistent with the reqiiiiemcnis of (he Ian should 
be given to prisoners v\h‘ consider that the> have bten unjustlv dealt with and 
are desirous of appealing to a sujienor Court (Mad H Ct Rules) 

To prevent umuthonsed altcrati ns being made the dates should be vvntten 
in letters in a distm-t handwriting and each endorsement shall be signed bv 
some responsible officer of the Court on the date to \\hich it refers (Bom 
Rules) 

Sub section ( 3 ) 


The period withm which an appeal should be preferred from a sentence of 
death passed by a Sessions Judge is seven dais from the date of the sentence. 
Limitation Act, 1877, Sch II, Art 150 
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S 721B of the repealed Code of 1872, enacted b> Act \I of 187^, S zi 
required the Sessions Judge in such case to delay the transmission of the refer 
ence to High Court for a reasonable tune, not exceeding seven da)S so as to 
allow the appeal and the reference being made at the same time fhis has 
been re enacted m the present Code 

In every sessions division, in which the Court of Session and the office of 
the District Magistrate are located at one and the same station, one of 
clerks of the District Magistrate s office shall be permitted to take copies of the 
judgment of the Sessions Court (for communication to the committing officers) 
m trials which have resulted m the acquittal of the accused In the sessioov 
divisions of Ganjam, Chingleput and North Malabar, where the Sessions Couru 
are not so located copies of such judgments may be made by the copyist-«t3^ 
lishment attached to such Court and paid for by the District Magistrate ('l 3 « 
Gov t Order) 

372 The original judgment shall be filed with the record of 
Judgment when to proceedings, and, where the onginal is ^ 
be tra isiated cordcd itt a different language from that of tee 

Court, and the accused so reqmres, a translation thereof into tM 
language of the Couit shall be added to such record. 

Court of Session 
to send copy oi find 
ing and sentences to 
Uiit iwc di.uerace 

jurisdiction the t 

At the close of each session, the Sessions Judge should return 
District Magistrate the calendar of accused persons submitted by ni^ 
filling up col 9 so as to show the orders of the Court of Session passea 
respect to each person entered in it (Cal H Ct Rules) 

At the conclusion of every trial, the Court of Session shall commuiu 
the result to the committing officer for his information (Bom rule) ^ 
Sessions Judges should give every facility to Magistrates and 
Superintendents of Police for inspecting the records of cases m e 

and for the preparation of copies by a clerk sent by the D***”^^ Wteu 

care being taken that the records are not removed from the Judges w 

the Divisional Commissioner requires the record of a enm nal trial lO jf«il 
satisfy himself whether Government should be moved to jbou-*^ 

against an original or appellate judgment of acquittal, the Sessions Juag 
comp'j with the requisition (Cal H Ct Rules) 


373 In cases tried by the Court of Ses 
Sion, the Court shall forward a copy of itj 
finding and sentence (if any) to 
Magistrate within the local limits of 
al was held. 



CHAPTER XXYH 

Of the Submission or Sentences for Confirmation 

374. Wijcn the Court of Session pisses sentence of death, 
Sentence of death proceedings shall bc Submitted to the High 
to be s-bmitted by Court, and tlic Sentence shall not be executed 
ourt of Session unlc'ts it IS confirmed bj the High Court. 

Mhen a Court of Session pisses a sentence of death, the Sessions Judge 
'‘hall further inform the person so sentcncetl of the period (sc\en da>s from th“ 
date of sentence Art 150 of Sch II of the Limitation Act) within which, if he 
t'i'hcs to apjteal, his appeal should be preferred [S 371 (3) ] , and he should 
record that he has so informed the prisoner 

Sch V, No 34, presides ■* special form of warrant of commitment to jad 
on the passing of a sentence of death bj i Sessions Court subject to confirma- 
tion of the High Court 

The particulars of the CMdence ard the Judges remarks should be embodied 
»n a letter to the Registrar, and an Cnglisit translation of the whole of the 
evidence should be submitted t 

In the United Provinces, the proceedings should be submitted to the High 
Court With a letter m the form prescribed 

875. (1) If, wheu such proceedings are submitted, the 

Power to dif Higii Court thinks that a further inquiry 

further inquiry *to sliould be made into, or additional evidence 
e*idIS« taken upon, any point bearing upon the guilt 

* * *" or innocence of the convicted person, it may 
make such inquiry or take such evidence itself, or direct it to be 
made or taken by the Court of Session 

(2) Such inquiry shall not be made, nor shall such evidence 
be taken, in the presence of jurors or assessors, and, unless the 
High Court otherwise directs, the presence of the convicted person 
may be dispensed with uheu the same is made or taken 

(3) When the inquiry and the evidence (if any) are not 
made and taken by the High Coiut, the result of such inquiry 
and the evidence shall be certified to such Court. 

This section is similar in its terms to S 428 relating to appeals which has 
been extended by S 439 to cases belorv the High Court on revision 

Ihe Sessions Judge will instruct the Oo\ernment Pleader to appear on 
behalf of the prosecution where he may desire it, and, when he may consider 
that an appointment of an Advocate or Vakil on behalf of the accused is desir 
able, he has been empowered to engage Ifie requisite professional assistance 
(Mad Rules) 


* Mad H Ct.Pro Aug 5 xo 1882 
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S 72 1 B of the repealed Code of 1872, enacted by Act XI of 1S75, S 22 , 
required the Sessions Judge in such case to delay the transmission of the refer- 
ence to High Court for a reasonable tune, not exceeding seven days, so as W 
allow the appeal and the reference being made at the same time Ihis has R-t 
been re-enacted in the present Code. 

In every sessions division, in which the Court of Session and the oflice cf 
the District Alagistrate are located at one and the same station, one of tk 
clerks of the District Magistrate’s office shall be permitted to take copies of tre 
/udgment of the Sessions Court (for communication to the committing ofEcui) 
in trials which have resulted m the acquittal of the accused In the session* 
divisions of Ganjam, Chingleput and North Malabar, where the Sessions Con* 
are not so located, copies of such judgments may be made by the copyist-^^ 
hshment attached to such Court and paid for by the District Magistrate ('Iii 
Gov t Order). 

872. The original judgment shall be filed with the record of 
Judgment when to proceedings, and, where the original is ^ 
be tra.wuted corded m a different language from that of to 

Court, and the accused so reqmres, a translation thereof into t e 
language of the Court shall be added to such record. 


cu,. 3’®- In cases tried by the Court of 

to send copy ot find- sion, the Court shall forward a .. 

finding and sentence (if any) to 
* ‘ ““ Magistrate withm the local limits of T’h 

jurisdiction the trial was held. 

At the close of each session, the Sessions Judge afttf 

District Magistrate the calendar of accused persons submitted by ft* • 
filling up col 9, so as to show the orders of the Court of Session pa* 
respect to each person entered in it (Cal H Ct Rules) 

At the conclusion of every tnal, the Court of Session shall cotnm 
the result to the cummuting officer for his information (Bom nilej 
Sessions Judges should give every factliiy to Magistrates and 
Superintendents of Police for inspecting the records of cases in ‘“f. 
and for the preparation of copies by a clerk sent by the District I' S 
care being taken Chat the records are not removed from the Judges 0 1 
the Divisional Commissioner requires the record of a criminal tnal 
satisfy himself whether Government should be moved to prefer a jSa-Jl 
agvinst an original or appellate judgment of acquittal, the Sessions juog 
comp'j with the requisition (Cal 11 Ct Rules) 
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374 \Vhcn the Court of fec‘isiou jnsscs sentence of death. 
Sentence of death proceedings filnil bc suhinittcd to the High 
to be s-b-nitted by Court, and tlie sentence shall not bc executed 
ouft of Session unlc^s it IS coiifirincd bj the High Court 

Uhen a Court cf Session pisses a sentence of dcith, tie Sessions Judge 
shall further inform the person so sentenced of the period (sesen da}s from th“ 
date of lenience Ait 150 <f Sch It of tlic Limitation Act) within which, if he 
wishes to apjieal his appeal should be preferred (S 371 (3) ] , and he should 
record that tic has so informed the prisoner 

Sch \, No 34 prosidcs 1 special form of wirrant of commitment to jail 
on the passing of a «entcnce of death b> a Sessions Court subject to confirma 
tion of the High Court 

The particulars of the c'idence ard the Judges remarks should be embodied 
in a letter to the Registrar and in Lnghsh translation of the whole of the 
e'ldence should be submitted ‘ 

In the United rrovince« the proceedings should be submitted to the High 
Court With a letter m the form prescribed 


375 (1) If, when such proceedings are submitted, the 

Power to direet ^*8^^ Court thioks that a further inquiry 
further inctutc; M sliould be made into, or additional evidence 
MidMcetVbV taken** upou, any point bearing upon the guilt 

e e 0 e a en innoccncc of the convicted person, it may 
make such inquiry or take such evidence itself, or direct it to be 
made or taken by the Court of Session 

(2) Such inquiry shall not be made, nor shall such evidence 
be taken, in the presence of jurors or assessors, and, unless the 
High Court otherwise directs, the picsence of the convicted person 
may be dispensed with when the same is made or taken 

(3) When the inquiry and the evidence (if any) are not 
made and taken by the High Court, the lesult of such inquiry 
and the evidence shall be certified to such Court 


This section is similar m its terms to S 428 relating to appeals which has 
been exterifled by S 439 to cases before the High Court on revision 

Ihe bessions Judge will instruct the Goiernment Pleader to appear' on 
behalf of the prosecution where he may desire it, and, when he may*^ mos d 
that an appointment of an Advocate or Vakil on behalf of the accused ts 
?Mad Prote«.on.l 


' Mad H Ct Pro Aug 3 16 ,882 
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Power of High 376 In anj case submitted under sec 
s^u^nce *°or *^°a"i?nui 374, -nliethci tried with the aid of 

conviction assessois OF by jui}, the High Court — 

(a) may confiim the sentence, oi pass any other sentence 
warranted by law, or 

(h) maj annul the comiction, and comict the accused of 
anj offence of which the Sessions Court might 
In^e convicted him, or order a new trial on the 
same or an amended charge, or 
(c) may acquit the accused person 
ProMded that no Older of confirmation shall be made under 
this section until tlie period allowed for preferring an appeal ha^ 
expiicd, 01 , if an appeal is piesented within such period, until 
such appeal is disposed of 

hi T c^s^. submitccd for confirmation of a sentence of death, the High Coiiri 
IS hoi ncJ to j^o into (he ficts although (he conuedon was b} the \erdict of 
jur^,‘ and it ni ij cqu t the pnsi ncr, if lie lias been conMCted on oiltnce 
which IV insullic ent I omn-rij thers comicted at tlic same Inal. 
pealed ngninst sentences of tran«portation for life were not entitled to nppea! 
on -t point of law (S 41b), and the High Court could net on their appeal* cc 
sidcr the findings of fact * 

Out the Jaw has now been changed b) the amendment of S 4JSr t^ttf 
person conMcced in the case may appeal on a matter of fact as well s* ® 
of law 


377 In c^e^} case so submitted, the confirmation of Jbe 
sentence, or an> new sentence or order 
the H.gh Court, shall, when such Cour 
bytwojujgcs consists ol two OF more Judges, oe 

passed and signed by at least two of them* 


378 licn an\ such case is licird before a Bench of Jude^s 

Iroccdure m C«r W SUcIl JudgC'. WC cqunll) (hudcd IH 

of difference of opi llic witli tJicir Opinions tJitrcon, s*** 

laid bclorc niiotlicr tlmlge, and sucli 
after such hearing a*- lit thinks iit, shall iltluer ius opinion, 
the judgment or order sliall follow ‘;ucli opinion jeanrg 

1 he *• mil. provision IS made b) b 4?^ fur i simibr contingcnc) on 

of an appeal and b 4’9 has been ipplutl bj b 439 to cases heard on _ 

Whert a case Ins been referred to a third Judge it is the dulj A 

to express and act upon the opinion at which he has dcfinitcl) afn' 
necc«$arjlj tJ hoff th it the opinion of one Judge in fi\our if on ocqu 
prevail * 


‘ 0 Jai r \li 1) W ft Cr 3- 

• I Itamvxlo) ChutVcrl ittj .»W K (i 

• C’ ‘ Jallr 'll >9" U tr 37 C l-mp 

• Uunilu AU W b 1SS7 I 123 ovcmilatg 
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379 In cn«o': eiibrnillpd li\ tl>p Conit nf Sc'^'^inn to the 

Procfdare m caj-s f*M llip oonfiiimtion of a 'sentence 

subuitted to H:;h nf <h Till, llip pionor ofTirpi* of tlic Hipli Court 
Court for coifirma- wwhml tlclu affol tlic Order of confir- 

iintion »>r t'llioi oulei In'' boon made In the 
High Court, cond a rdjn of the oidr? imdei tlio ‘seal of tlie High 
Court and attf'led nnli In’* ofiicnl ‘'igiiature to tlic Court of 
•‘^e'sion 

S the roiir''' tf> b* t iken In ihr* Sessions Judcc on receipt of the 

order inide b\ the Ilich Court Tl»e « r«!er <f the Hijjh Court should t\ithift 
tuenn.fnur h'^urs nf >i< receipt be « i mmunH ated to the Superintendent of the 
Jail m which the pri'oner is csinrmetl to be m ide known to him (Mad Rules) 

380 "Where piococdmc'' aic «-ubniittcd to a ^fadistrate of 
p'oeedure m cases tlip fir'tt c! Uss, or a SiibdiM'^ioinl Magistrate as 

tn^rnot erapow^Ved veotioii 502 ‘•ucli Magi'^tiatc may 

*0 act under^seetion thciciipon pi<.v sucli «*entencc 01 mahe such 
^ * ordci as he iniglit lla^e passed or made if the 

case Ind onginall\ been licard 1>\ him and if he flunks further 
inquirj oi additional c\i(lcnco on an^ point to he necessary, he 
nia^ make vurli moiiirv or take stirh c'ldence Inmsclf, or direct 
"Pch enrjnin or eiidence to he nndt or taken 

It supplements S gfis und"r which a Mapistritc of the first class or a Magis- 
trate of the «fn n 1 cl i«s <pe nil) empowered in this belnlf may instead of 
sentencing t person c nvtci <1 hr the first lime of any of eertsin specified 
offences to mmishment direct ihnt he be rclei«ed on entering into a bond to 
appear ynj rer(i\ -rntence wh“n fTlle<l upon withm n specified time not exctcrf 
ttlg three years md in the meantime keep the pcice and bo of good behatiour 
In such a cise bif ire a Magistrate yyho is not comoctent to tml e such an order, 
he may submit his proceedings t> a competent Magistrate who will deal with 
the case under S )So S 38a seems to be out of place in this Chapter 


CH\PTF1^ WVHTT 
Or K\rcrTioh 


381 When i «;entencr of death passed by a Court of Ses- 
Exeeution of order sulimitttd to tlu Hl£jll Court for COH- 

passed under section fiiniation siicli Coiift of Session shall, on re- 
37® ceiMU" the ordei of confiimation or other order 

of the Hi|»li Court thereon, cause ‘tuch ordei to be earned into 
effect by i‘?suing a yy arrant or taking such other steps as may be 
necessary 

If the sentence of death is confirmed, a mirint in the form given m Sch V 
(35) should be issued to the jailor. There should be a separate warrant for each 
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person so sentenced A copy of such warrant should be sent ^t the same lime 
to the District Magistrate for his information * 

Execution ol sentence ol death 

The date for the execution of a sentence of death must be fixed bj thf 
Sessions Judge and stated in the warrant issued to the Superintendent of the jil 
In RrvGAL, It Ins been ordered that such a wimnl sinll fix a time for e^r 
cution of the senlen'^e at an intervil rot less than fourteen o' more than twentj 
one (hj« from date of issue of the xvarrant * If n person under sentence of death 
shows sjmpttms of insanity which in the opinion of the Medical officer, are rot 
feigned or require obscrxation report should at once be made to Goiemment 
execution being deferred until receipt of the orders on that report * 

Superinterdenls or 1 eepers of certain jails haxe been empowered under Act 
V of 1S03 to carry into execution sentences of death pissed by ccrtim specit 
ofheers hiMng jurisdiction within the Tnbutar) Mehils of Onssi * 

In M\dr\s it his been ordered by Goxernment that 1 sentence of deilh shi|| 
not be cirned into execution bv the officer in charge of 1 jail until the 
da> iftcr the receipt from the Court of Session of the w imnt issued under ^ ' 
after confirmifion of such sentence b) the High Court ind tint m cases Ire 
the Ganjim Vizagipitim and Canara distnefe such sentence shall not 
earned into execution until the twenty second da> after the «aid date 
In Bombay it has been ardered that the warrant addressed to the jailor 
specify that the execution is not to be earned out until a day 
which shall he at least fourteen days from the date of the order of confirmi 
of sentence • 

In the Ukiteo Provinces unless ft may be otherwise specially 
order of confirmation, the date fixed by the Se*sion Court m its warrant f 
execution of a sentence of death confirmed by the High Court shall not ^ 
than fourteen or more than tw'enty one days from the date of the 
wanant’ And when the date so fixed has expired in consequence of *be 
poncment of execution bv an order of Goaernment, nnd the warrant i* " -j 
to the Court with a certificate to that effect, the judge si all if the , 

has refused to interfere with the execution of the «entrnee of death 1 
waiTinr in the same form ns before fixing nnolhcr date for the exerutieo w 
shall not be more than sesen dass from the date of the issue of such warnn ^ 

In the Pamsb the date for execution of •» sentence of death should ^ ^ 

not less than fourteen or more than tweoiy^ne days from the date of the 
of the warrant* 

*;imilar orders ha\e been issued by the Local Cosernment of AsssM 
When the officer In charge of a jail Is a CimI *tiiigeon or 
Officer no Magistrate need attend to ■witness execution of n sentenre 

unless the Commissioner or Afngistrate of the District should fh nk - .jpe 

but when the officer in charge of the jail Is of no specinl rank lh'*^e ’C 
or n subordinnfe deputed bv him should he present nf the exenitloO ’ 


I Alt Rides t.c 

• CaI If Ct Rules Ac 

• Benp Jail Rules 

• rat Ca* iPor Part I p 7*50 Xlm Xol If p 

• Covt Onier May sRsy 

• IVim TI Ct Cir 

• At! Rules »e 

• All Rules Ar 

• Pani Ttk Clr 

'• IVnr Covt Or. 
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A Magislrate of the first c!iss or Supermtcndent or Assistant District Super- 
intendent of Police should be present nt the execution, and should countersign 
the refom of execution to the Court of Session * 

Notice of the di) fixed for execution should be sent b) the Superintendent of 
the jail to the District ^Ixgistrntc on the previous day, so thxt he may himself 
be prr<ent or appo nt i Joint Magistmic or Assistant Magistrate to be present * 
^\arrants for the exev.ution of capital sentences should be addressed to the 
officer m charge of the jail, but it is necessary that the execution should be super- 
intended b} titc MagKtrale or ••omc Magisterial Officer deputed by him for that 
purpose TTie officer m charge of the jail should communicate xvith the Magis- 
trate of the district and take his orders as to details 

In exercise of powers under the Foreign Jurisdiction and Extradition Act 
0^1 of 1879I the following orders ha\e been passed — If sentence of death be 
passed by a Rritish Court beyond the limits of Dntish India, and such Court should 
consider that there is no suitable place for the confinement of the prisoner under 
such sentence or that there arc no suitable appliances for his execution in a decent 
and humane manner it 'halt 1 sm its warrant for execution of such sentence to 
th-' Superintendent or 1 eeper of a jail m Bnlish India prescribing, as nearly as 
tnay be, the place in w hich execution of such sentence is to be earned out The 
jail shall be such as the Gmernor General m Council, or the Local Government 
authorized in that behalf, may by general or special order direct A special form 
of SI arrant is preKnbed 

Any other sentence 

Sch V fyO) giies the form of warrant after commutation of sentence of death 

382 If a woman scntencctl to death is found to be preg- 
Postponement of oant, tlie High Court shall order the execution 
ttpiui sentence on of the scntcDce to bc postponed, and may, if it 
pregnant woman think? fit, commute the sentence to transporta- 
tion for hfc 

This IS an instance of a case contemplated by S 369 m which the High Court, 
aft-r Signing or passing judgment, may alter or review the same 

In such a case, the Sessions Judge is competent only to direct postponement 
of the execution of the sentence until further orders of the High Court The 
Madras High Court limited the postponement of execution of sentence of death, 
until such time after the delivery of the woman as was necessary to obtain its 
further ord-rs The Court further directed the delivery of the woman to be 
reported with the least possible delay, and to be accompanied with a statement 
of the Opinion of the medical officer of the jail as to the date on which the prisoner 
Would be able to undergo the sentence passed on her 

?r.l’ 3^ JKftrr g rfvmrowtat.'AO cJ of 

death 


383 Where the 'iccused is sentenced to transportation or 
imprisonment m cases other than those pro- 
teifcer'of*’"transporta xidod for by section 381, the Court passing 
tion or imprisonment jJjq sentence shall forthwith forward a warrant 
m other cases xvhich he IS, or IS to be, confined, 

and, unless the accused is alreadj confined in such jail, shall for- 
x\ard him to such jail xxitli the warrant 

• Bom Govt Order 

• UP Gov t Order 
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Sell V ('*9) gives the form of a warrant of commitment on a sentence cf 
imprisonment p'lssed by a Magistrate 

A separate warrant shall be issued in respect of each person 
No sentence of transportation shall specify the place to which the penon 1? 
to be transported — S 368 (2) 

The Madras High Court has issued the following orders on this subject — 
All warrants or orders addressed to Officers in charge of 
MadrAs Central or Distnct Jails by Judicial or Magisterial ofliceo 

shall, whenever practicable, be prepared m the English 
language 

In every case in which two or more persons are jointly charged and connefed 
of an offence before n Court of Session or Magistrate it shall be necessary I® 
issue 1 separate warrant or order for the commitment to pnson of each person 
under the scrtence passed upon him , 

Orders or warrants directing the release of a prisoner should be addres<« 
to the ofTcer in charge of the jnil and be sent direct to him 

When the prisoner is acquitted after trial bj a Sessions Court, it ** 
necessar) to send a form of warrant of release to the Superintendent of the J»^ 
It has been ordered by the Calcutta High Court that a Register of Warran s 
m the following form shall be kept by Sessions Judges — 


ReSister of Warrants 


1 

3 

3 

4 

* 1 

1 ‘ 

Kameofpri 

soner, 

l| 

-5 

0 1 

Ei 

( 5 “- 

Date on which 

1 the 

1 impnsoniDeot 

1 would ordinarily 
tenmnatc 

Date on which the 
warrant is 

returned as executed 
b> the 

jail authorities 





1 1 

1 



The following rules are in force in Dombaj ■— , 

The Court which passes sentence of transportniion or imprisonmc 
Bombar endorse on the back of the warrant with which it 

^ the convict to jail the following particulars — 

Age of the convict 
Ills caste 
Place of residence 

His Plea . jjj cf 

Opinion of the assessors (where the Irnl his lieen conducted with 
■vssessers) folio* 

If It the trni nnj previous convict on Ins been estiUuhed H'* 
pirticulirs shill ilso be given — . 

Nime of the offence of which the ronvict vvis pirvioiislj convictfu 
Sentence passed upon him 
Dite of Slid sentence 

Name ind desgnition of rrjmg autlionij ^mtrt 

Under tl • Prisoners Act, III of 1900 S 33, the Loci! Goverrw^ ^ 
-ippo ni plices within the Province to which persons iinler sentence 
1« mil n stnil «enf 


CBir TXVIII 
Secs 5«4-3«6 


rxEcunov or sentevce 


563 


384 E^cr^ Axirrant for tho execution of a sentence of 
Direction of war. imprisonment sbfll! be directed to the officer 
rant for execution clnrge of the jflil Or other place in which the 

prisoner is, or is to he, confined 

w.R.n>..>i,wh.„ Wlien tlic prisoner IS to bo confined 

tobeiodged in ft jail, the warrant shall be lodged with the 

]ai!or 

A separate ttarranf slnJf be issued m respect of each person 
The foIlcMni; proMsions of the Prisoners Act, III of 1900 are relevant — 
Officers in charge of prisons oul<de pre^idenc} towns nre competent to give 
effect to 3n\ sentence or order or warrant for the detention of any person passed 
or issued bj any Court or tribuml ictmg under the authority of the Local 
Government — S 15 

A warrant under the official signature cf such Court or tribunal shall be 
suffiaent authority for holding tny prisoner m confinement, or sending any 
prisoner for fransportstion in pursuance of the sentence passed upon him— S 16 
Any officer in charge of a prison doubting the legality of any warrant sent to 
him for execution or the competency of th* person whose official seal and 
signature are affixed thereto to pass the sentence and issue such warrant, shall 
refer the matter to the Local Government, by whose order on the case such 
officer and nil other public officers shall be guided ns to the future disposal of the 
prisoner 

Pend ng any such reference the prisoner shall be detained in such manner and 
with suph restrictions nr m t gni ons n» mny be spec fied m the warrant — S 17 

380 n) Whenever m olTcndcr has been sentenced to pay 
, a fine the Court passing the sentence mav 

^^Warrant for levy of iction foi the rccovcry of the fine m either 

nr both of the following waa*'! that is to say, 

tt may — 

(a) issue a warrant for the levy of the amount by attachment 
and sale of ana mnn cable property belonging to the offender, 

(b) issue a wairant to the Collector of the District authon- 
sing him to reali'se the amount by execution according to civil 
process acam^'t flie moveable 01 immoveable property or both of 
the defaulter 

Provided that if the sentence directs that m default of pay- 
ment of the fine the offender shall be imprisoned, and if such 
offender has undergone the whole of such imprisonment in default, 
no Court shall issue such waiTcant amless for special reasons to be 
recorded in writing it considers it necessary to do so 

(2) The Local Government mav make rules regulating the 
manner in which warrants under subsection clause (a), are 
to be executed and for the summary determination of anj claims 
made by any person otlier than the offender in respect of any pro- 
perty attached in execution of snch warrant 
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(3) Where the Courts i«ue a \Narrant to the Collector 
sub-«!ect!on (1), clause (b), such "warrant shall be deemed to be a 
decree, and the Collector to be the decree-holder, within the mean- 
ing of the Code of Civil Procedure, 190S, and the nearest Cinl 
Court b} \ihich any decree for a like amount could be cxecnied 
shall, for the purposes of the «:aid Code, be deemed to be the Conii 
which pa'jeed the decree, and all the provi‘«ion‘5 of that Code as to 
execution of decrees ‘^hall apply accordinglv 

Provided that no '=uch warrant shall be executed by the arrest 
or detention in pri'ion of the offender 

This section has been considembU elaborated b' Act No \\in ot 
S 102 rhe doubts as to rvhether a fine could be Ie\ied bj proceedi|‘g 
the immo\eah!e propem of the offender, either before or after his death a't c 
set at rest 

The Calcutta High Court held, that although under the Code of 
Procedure onl\ n\o\eable propem bclon^inj* to the offender is liable m 
of a fine under the terms of S yo of the Penal Code, oflef hts deetr any 
tihich t\Qu!d be legall) liable for his debts would be liable to the 
fne remaining unpaid at lus death the restriction ns to the distress a^a 
mo\ cable proportr continuing onU during the lifetime of the ,r«» 

Bomba) High Court and the Punjab Chief Court declined to follon th s n ^5 
that the law proMded for the distress and sale of mot cable preperti ^ , j 
there was no wai b) which immot-eable propenj could be made ^ 

fine* But though the habilita of immoxeabte propertj bflongmg J® ® 1^., 
sentenced to fine to satisfj the <entence might ante after his d^n n i . 

could not be realised b) distress under the Code of Criminal Procedure i 
be realise*! b) suit * . 

The law now lajs dosrn that the Court mas (a) issue a scarrart ^ 
attachment and sale of the moseable propenr of offerdcr, or (») ‘ 
warrant to the Collector authon<ing him to realise the amount Pf 
execution accord ng i cis c process again*t the moseable or imtnoseabe 
of the offender cr baih and in such case the Collector will proceed j-t 

the holder of a decire for the amount and the decree can be execu'M / 
of the method* laid dow-n br the Code of CuiI Proceduro («ee Act ' ^ 

Part If, and ihe First Schedule Order \\ 1 ) «a\c that eaecul on sb^ 
had b\ the arr«r«l or detention in prison of the offender Order 

RuW to-j’ and 3--S401 \\’here the offender has undergone the trho^e e 
inprisonment aaaarded in drfajli of paament a warrant for the real sa i-'J’ 
fne Will net be issuM eaeept for special reasons to be recorded in wm l'’^ 

The Local Goaemment $ g aen poaver to make rules as to the 
whch warrants for tie attachment and safe of moaeable pn perry nre t™ ^ 
called and f r the s-ttlement of claiirs to the properta attached preferred 
parties 

Warrant - 

There shoui 1 be no dela) m the letj of a fne. It should rot be de^rned^^^ 
the result of an appeal is known nor can the \ppel!atr Court order a 
to aHta n from lasu ng a warrant * But if th“ sentence is one rf r-e or 


• 4 \% n r Cr Ixt No •/«! 

» 1{«! ? I.aLji Kar«-ir 5 If C R Cr C ri Pjrj Hi Cir p '* 

• Q J c r I -* Nath M ra I 1 H 7^^ Cal ,-e 

• I \\ »{ cr Le* n 
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a «tr mcf rf i-rpn^^r rcrt cn ifcf^ult of pa>n nt 1 1 « been pns*ed the Court maj 
sj«peni c\tTuJi *> I f *-fntenre f iirpr ^onment n ! rcIcKc the olTender on terms 
IS set rut n 

'I nraMe pn'prriv 1 1 ) mnn pr peris of cters ile<cr pt on except immoxcable 
p-eptfls—r.erer t ( h \rt #\ of i V) "5 ^ 

|^p,r. pr pmx »hi!l inriule tin I benefts to Tri<c out of land and 

ih rp< ittsehed i ihe nnf r prrminentls fisirnetl to nn\th ng “ittnchcd to 
t*-? earth— i c ^ f 

No d <{re«< under ih r Code «hsJJ hr deemed unjiu/ul nor shtJJ anj parson 
tn t ng the ssme be deen ed o liT«pos«er on account of an} defect or mnt of 
fem in the si rrm ns eons ri on xvnt of d<«tre«< or other proceedings relit ng 
l‘'WT'ti— S 53^ 


387 \ uimnt ivcnnl iinilor section SRO, ‘^iib 'tpcfion (1) 

_ rhti«o (n^ I»\ HU Court iin\ be cvccutod ^ifb 

n-t'” * H) tbc local liinit« of llip jtjri'tdiction of snch 

Cniirt and it ‘^liall antbori'so tbc attachment 
ind «ale of an\ ‘‘ticli proj)crta nitboiil sticb limita a^ben cndor«ted 
b' llic Di irift or Chief rroaidcnca ^hpi'ttrate ontbin 

the local limit'* nf tvhn ( |iiriMhction micIi piopcrt\ found 

See S as i the prot«tion gnen lo i person mil ng i d stre«s in execii 
ton of ssirr nt to realise i f ne 


888 fl) ■^^hen an offender In*? been sentenced to fine onh 
Suspenson of ese tmpri«onmcnt in default of pa 3 Tnont of 

«bon of sentence of tlic fitic and (Ilf* fine i«t Tint paid forthwith the 
unpnsonmem 

order that tlie fine shall be payable citlier in /nil on or 
before a date not more than (liirta dias from the date of the order, 
or in two or three instalments of which tlie first shall be pa) able 
on or before a date not more than Ihirtv daas from the date of the 
order and the other or others at an interxal or at intoml'! a"? the 
catje maa he of not more than tliirt\ davs and 

(b) suspend the eseciition of the sentence of imprisonment 
and release the offender on the elocution hv the offender of a 
bond with or ivtliout sureties as the Court thinks fit conditioned 
for Ins appearance before the Court on the date or dates on or 
before which paniient of the fine or the instalments tliereof as 
the case max be is to be made and, if tlie amount of the fine or 
of ana instalment as the case maa be is not realised on or before 
the latest date on winch it is p aablc under the order the Court 
raa\ direct the sentence of imprisonment to ho carried into e\c 
cution at once 

(2) The provisions of sub section (1) shall be applicable also 
in an\ case m which an onlcr foi the payment of money has been 
madt on non recovera of wliieli imprisonment may he awarded 
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-ind the money is not paid forthwith ; and, if the person again \ 
whom the order Ins been made, on being required to enter into a 
bond such as is referred to in that sub section, fails to do ^o, the 
Com I may at once pass sentence of imprisonment 

Subsection ( 1 ). 

Important amendments have been made here by Act No WWH of 1913 
S 3 The section refers only to the case where a sentence of fine cniy U 
awarded with a sentence of imprisonment in default Formerly the sectic* 
enabled the Court merely to suspend the execution of the sentence 
ment for fifteen days on the offender’s executing a bond to appear ^ 

IS new gi\en power to direct payment of the fine by two or three Instalmf 
at intcivals of not more than thirty days, md where it orders ^ g 

to allow thirty days for payment in either case it cm suspend 
of the sentence of impnsonm'^t on the offender’s executing a bond to *Pr. 
on the date or dnles fixed for the p yment of fine or the '^**®^*’'®*'** . 

CISC miy he m default of payment of the fine or any instalment, on the 
date the sentence of imprisonment may be ordered to t ike effect at once 

The Code mak^s no provision for the reduction of the altem^ho **f!'i*S 
of imprisonment where onh a portion <f the fine is paid or realised ouri s 
mtcraal allowed by S 388 . 

S 69, Penal Code, howeaer, declares that if, before the espi^^tion c ^ 
term of imprisonment m defaut of payment of a fine, such a {» 

fine be paid or levied, that the term of imprisonment, suffered ? ,j,g j-j. 
payment is not less than proportional to the part of fine still unpai°i ^ ^ 
prisonment shall termmjte I he altematnc sentence of imprisonn**''^ 
on a person sentenced to fine would, on his default to make payment 
amount of the fine, be solid, but, when it ts executed, the term of the Itnp^ 
would be reduced under the terms of S 69, Penal Code if any r®“* 
fine h IS been paid or realised 

Orders have been issued by some «f the High Courts to *”*'^^* *^^^**a rf 
whose fines arc thus pa d in part get the benefit of a proportional rco 
the sentence 


Subsection ( 2 ), 

This provides for a different class of case Sub-section (0 if 

ra'c In which a sentence of imprisonment is passed to lake j Ccor* 
payment of a fine, where the «cntencc is one of fne only, and it jnt 

to suspend immed ate execution if the sentence of Impnsonment, so 
the person sentenced an opportunifv to pay the fine Sub-section (r; 
inv case in which an order to pay money has been passed is n* 

ilecliies that sentence <f imprisanmcnt shall be passrf only if tn^ ,ofre • T* 
recoverable To arrive at ifiis stage if the proceeding* necessarily 
must lie taken to airrrtam w| ether the fine is recoverable pii«^ 

pertv lielengmg to the person n whom the «rntcnfe nr order had ^ jj- 
Such n rase mig! t he where a complainant has been ordered 
lo paj a certain sum of money to n person against whom a frivolous p^j-e^-* 
accuiaticn has teen made See aI«o S 553 for a similar case befwe —j-tj a* 
Magistrate An order for costs under S 145 if not compi ed 
come under this fub-sectlan, also nn order In a maintenance-case u 


anl an order for pavoient of fees under S 546A 

Under *5 S 47 my money (tier than a fne) payalle by 
m le under the Coile for wlkh no sperlal mftle«i if reeovrrr i« 
t,e reemeraS'e as If It were a fn* 
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The MaJrss High Cijurl’ his lK»»«cr doubted nhetlier S 388(2) applies 
C3<e m «hich in order for compensation has been passed under S 250, appii 
because, imsmuc! is in order for compensation is in the nature of dar 
and not i fne 11 does not come niihtn S 388(2), which is cont 

br sub-seciion (1) ind rrhtr* onl^ to cases in wlicli in order for fine has 
passed the i«sue <f t wimnt to rccoscr the amount being contcmplatet 
hotiner the perstn igiinst whom the order Ins been made, states that hi 
na properl) against whifh the warrant cin be executed, the object of fssu 
srarrant seems tu he in unnece <in formihii As to this case, «ee note to S 
Sub-«ection (j) prosides for the ippeinnce of the person against tvhoi 
order for pavmenf of nonet his been made to receive sentence of imprisor 
should the fine not U. recovered, b> cmbling the Court to require him to ea 
a bond for his ippeirance on «omc speafied diy 


389 Eterv warrant for the execution of any sentence 
^ be Issued either bj the Judge or Magist 

rant " wlio pis^cd tlic sentence, or by his succ€ 

m ofljce 

An) ofllcer in charge of a prison doubling ihp legalit) of any warrant 
to him for execution or the competcnc) of the person whose official seal 
Signature are affixed thereto to pass the sentence and issued such warrant, 
refCT the matter to the Local Government b) who<e order on the case such e 
and an other public officers shall be guided as to the future disposal ol 
priscner—Aet V of 1871, S 18 


390 When the accused is sentenced to whipping only, 
£ sentence shall, subject to the provisions 

tM« ^whipping o‘S 'Section 391, be executed at such phee and t 

as the Court may direct 

The Whipping Act (IV) of 1909, declares for what offences sentem 
^vhipping may be passed as a sole or an additional punishment That Act 
force in the whole of British India inclusive of Baluchistan and the So 
Pargannas, it has also been declared to be in force in the Angul Di 
(Peg III of 1913, S3), and 'he Arakan Hill District, (Reg I of 1916, S s 
The Local Government may extend S 6 of the Whipping Act to 
Frontier District or any wild tract of country within its jurisdiction for 
punishment of any person for any offence punishable under the Indian I 
Code for three vears and upwards in lieu of any other punishment for v 
he may be liable Act IV of 1909, S 6 

So it has been declared to be in force in the Bhamo, Myitkina Ruby ^ 
and Upper Chindvvin Districts, and the Hill districts of Arakan,* and to mer 
of certain hill tnbes in Upper Burma ♦ 

Under S 5 of the Whipping Act the Governor General m Council 
specify any other oflence punishable with imprisonment as one for whi 
juvenile offender, abetting commiting or attempting to commit such offence, 
be punished with whipping »n lieu of any other punishment to which he 
be liable Offences hive accordingly been specified * 


’ Jn re IJjruviU NuJu I L U 20 Mvd 
’ Bormi Giz >909 Pt I p 5,3 

• nurmi Caz iq ’-> i » 

* Oar of India 1 
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ind the raone} is not paid forthwith ; and, if the person agam \ 
uliom the order Ins been made, on being required to enter into a 
bond such as is referred to in that sub-section, fails to do eo, the 
Com I may at once pass 'sentence of imprisonment 

Subsection (1). 

Important amendments have been made here by Act No WWM of i9i> 
S 3 The section refers only to the ense where a sentence of fine “ 
nwarded, with a sentence of imprisonment in default rormerly the sectirt 
enabled the Court merely to suspend the execution of the sentence 
ment for fifteen days on the offender’s executing a bond to appear The Coo. 
IS new gi\en power to direct payment of the fine by two or three 
nl intci\n!s of not more than thirty days, md where it orders piyinent W ^ 
to ollow thirty days for payment in either case it cm suspend the ex 
of the sentence of imprisonment on the offender’s executing a bond to apFr 
on the dale or dates fixed for the payment of fine, or the 
nse imy bo m dcf^ult of payment of the fine, or my instfllmcnt on tne 
date the sentence of impiisonmcnt may be ordered to take effect at once 

The Code mal cs no provision for the reduction of the altemMne 
of imprisonment where onlv ^ portion tf the fine is pud or realised dun S 
interval allowed by S 3S8 . 

S 69, Penal Code, however, declares that if, before the 
term of imprisonment in defau t of payment of a fine, such a cf 

fine be paid or levied that the term of imprisonment, sufferw ^ 

payment is not less than proportional to the part of fine still unpaia, t . 
prisonment shall termin to Jhc alternative sentence of *t”P*’**®"®*7 
on a person sentenced to fine would, on his default to make payment ^ 
nmount of the fine, be valid but, when it is executed the term of the Imp^ , 
would be reduced under the terms of S 69, Penal Cede if any peUi 
fine h IS been pud or realised 

Orders have been issued by some of the High Courts to cf 

whose fines are thus paid m put get the benefit of t proportioml rM 
the sentence 

Sab MCtloQ ( 2 ) 

This provides for a different class of case Sub-section (1) t' 

case in which a sentence of imprisonment is passed to l^^ke on ^ 
payment of a fine wh^rc the sentence is one of fne only, and it ena lo f'* 
to suspend immedntc e-’ccution of the sentence of impnsonm^, ^ ^ 

the person sentenced nn opportunifv to pay the fne Sub-section (») 

TRv nse in which nn order to pay mcney h^s been passed u 

ileclaies ihvt sentence if impnsanment shall be p.ixs^ only if ^ 

rrcovcnble To irrive at this stage <f the proceed ngs e 

must l>c talcrn to aserrt i n wlitihcr tlie fine u reetnrrable frxym m pjty' 
pertv belonging to the person m whom the sentence rr ^ 

^iich n rase mlgl t where a complainant has been ordered u eexes*’’’* 

to pav a certain sum of money to a person against whom o PreS'l'*^^ 

acaisation has Iren made Sic al«o S yy for a similar ^ 17 ^ — gS »V 
^Iag strate An order for costs under S 145 If not compi ed ^ 

come under this sub-scclnn, also an order In a maintenance-case 
onl an onlrr for payment of fees under S 545A 

Under ^ 547 any money (other than a fine) payafle by slftu x ,s» 

ma 1 <- under the Code for which no special method of recovery >♦ 

I'e reci ver^SV as If It were a fne 



fie rl * E^OtrrlON OP 6E^•TE^0E 6G0 

u dfiodftj m the s^Te nay In the case «f a *cntcnce of whipping In addition 
to la^nsonment 

UTiere a sentence of whipping onij is pi««eil b) i Presidency Migistnte 
ti«e IS no appeni (S 411) hut c\rn in this lase the ^ccu5ed can defer the 
execution of the sentence for fifteen diss b> fumi«htng bail, in the meantime he 
Qg t apply in mision, but it is improbable (hit he could obtiin n decision on 
hj spphcaticm within fifteen days, and S 391 docs not allow the Court to defer 
t-e icfliction of the punishment further 


In addition to Imprisonment 

All sentences of imprisonment and whipping are oppcilabte — S 415 But 
*« S 411 and note in regird to such a sentence If passed by a Presidency 
Hagistrate Act I\ of igoh, S 5, declares for what offences such i sentence 
Clay be passed— Sec note to S 390 ante, as to place of execution of such 
tertences 

Postponement of execctfon of lontesce of whipping. 

Execution of a sentence of whipping cannot be postponed except as pro 
t^ided by S 391 Where it had been postponed until expiry of the sentence of 
imprisonment, the order was set i«idc is inopentue and incapable of being 
executed * 

fbe term of the postooncment s to gi\c the prisoner an opportunity to 
appeal against the sentence passed If he does appeal, execution of the sentence 
tftusi be deferred until the receipt of the order of the Apjxllate Court confirming 
Ihe lentenie If, howexer, the sentence of impnsonment has expired before 
'JWipt of the order of the Appellate Court, the prisoner must be released, and 
Ine sentence of whipping will become mopcritivc. for the law provides no means 
for obtaining the attendance of the person so sentenced 

SubeeeUos <3), ' 

Is Dfscai. ' 1 sentence of whipping shall be executed m the presence of the 
Supenntendent of the jail and Medical Officer or Medical subordinate and where 
the sentence is of whipping only, it shall not be executed at the jail except at 
the Presidency or Alipore Jails 

SabsectfOD (3). 

Whipping as an additional sentence is inappropriate wifien the sentence of 
Imprisonment is fir i term kss thin three munths Such 1 term also embles 
the Appellate Court to hear the appeal before expiry of the sentence of im 
Pnsonment 11 there is dday m bearing the appeal beyond the term of the 
Sentence of imprisonment, the sent*nce of whipping will become inoperative, for 
the piisoner will then have been released, and there are no means of enforcing 
bis attendance to receive such sentence 


392 (3) In the case of a person of, or oier, sixteen }ears 

Mode of inflicting of agc, whipping shall be inflicted with a light 
punishment ratan not less tlian half an inch in diameter, in 

such mode, and on such part of the person, as the Local Govern- 
ment directs; and, in the cose of a person under sixteen jears of 
age, it shall be inflicted in such mode, and on such part of the 
person, and with such instrument, as the Local Goiemment 
directs^ 


* Hnr Chandra i Jafer Ali 20 \% R Cr ya 
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(2) In no case shall such punishment 
inpM * number of cxcccd thirty stnpcs, and, in the case of a 
person under sixteen jears of age, it shall not 
‘xceed fifteen stripes. 

The Whipping Act IV of 1909 refers to ju\cnilc offenders as follows — 
‘‘Any ju\enile offender who abets, commits or attempts to commit — 

(n) any offence punishnble under the Indian Penal Code, except offences 
specified in Chapter VI and in Sections 153A and 505 of that Code 
and oflences punishable nith death, or 
(fc) nny offence punishable under any other law with imprisonment which 
the Go\ernor Genenl m Council may by notification in the Gaiclte 
of India specify in this behalf 

■na) be punished with whipping in heu of any other punishment to which he may 
or such offence, abetment or iltcnipt be liable 

Exptanatiou — In this section the expression ’ju\cnilc offender’ means ^ 
offender whom the Court after making such inquir) (if anj) as may be deemed 
necessary, shall find to be under sixteen years of age, the finding of the Court In 
ill cases being final and con<.lusivc —“Act 4 of 1909 S 5 

See also note under S 390 ante in respect of the punishment of juvenile 
offenders with whipping for ofTerices <pecified under Clause (b) abo^c 

Any juacnilc offender who commits any offence which is not punislub'e 
under the Indian Penal Code with doth, may, whether for a first or any othw 
offence, be punished with whipping m lieu of any ether punishment to which 
he may for such offence be liable under the said Code— Shipping Act 
(VI of 1864), S 5 Act III of 1895, S 6, declares that the expression “yuveml* 
offender “ here used means an offender who. in the opinion of the Court, »* 
under sixteen years of age, the decision of the Court on such matter being fiMl 
and concIu*ive 

It should be noted that rixfeen yeart U the limit of age of n juaenilc offends 
in regard to whipping as a punishment, but fifteen years is the limit for such 
n person so as to bring him under S 399 of this Code and the Reformatory 
Schools’ Act (VIII of 1S97) 

S 390 iclatcs to the place and time at which sentence of whipping Is to ^ 
executed (See note ante) S 39* declircs tlial the whipping shall be inflictm w‘ 
a light raian not less than half an inch in diameter, and In such mode ^ 
such part of the person, as the Local Coaernmcni directs, except that, m ^ 
case of a person under sixteen years of age, it Ica>x:i it to the Local Cmertimen 
to pt;escri^ the instrument 


Hot t. b- No ecntonco of 

syin«titm*nu c^ccutcd b} instalments and none of tnc iw 

Exemptions lowiDg persoHS Blmll l>c punisIiaWc with ^hip* 

ing (namol)) . — 

( 0 ) females ; 

(b) males sentenced to death, or to transportation, or to 

penal servitude, or to imprisonment for more thao 
fi'c jears ; 

(c) males whom the Court considers to bo more than /orty* 

L'C jears of age. 

Tefxon* Iwlding a respecuble pD«i(lon in life, or the honest laboorlrg 
* len driren by iheer neccsiity (o grsimfnlfcring Of lUniUr ofleocc, •booU ^ 
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be sentenced to ^htppinfj, but it is an apjwoprhfe punishment In the case of 
other cntiunals in the lower order of soctet), c*peciillj those who take advantage 
of seasons of public tmubic to prey upon fhecr neighbours (■A»ahab^d orders) 

304 n) Tlie puni<5hmont of ^^liippin" slinll not be inflicted 
unlp'?'! n nipflicnl ofllper, if pre'jcnt, ccrtifie*?, or, 
l.fl'Srf .T'a^Sd “not it '■= “ njnl'Ml ofTicw present, unless 

in fit stste of health it appears to tlic JlaRKtratc or officer present, 

fliat fJjo offender is in n fit state of hcaltfi to 
nnderpo sueb piinisliment 

(2) Tf, dnrin" tlie execution of a sentence of wliippin", a 
Stayofexecutisn mcdical officcr ecrtifios, or if appears fo the 
^b'lffi'^trato or ofTieer present, that tbe offender 
is not in a fit state of hcaltb to undcr^To tlie remainder of the 
sentence, flic wJtippinjr sbalf I>e tinallj' stopped. 

Th^ Goicrnor^pncral of Jndtt m Councii his notified thit he considers (hit 
the prettution of h-iMng i medical officer present .it the time of the Infliction of 
the punishment should be oh<er\cd in ciciy instance when praciIcabJe 

A Medical Ofltcer cannot before the infliction of whipping certify that a 
person under such sentence Is fit to undergo only a lesser number of stripes 
than that otdered bs the sentence But when he his done so and the Miglstrate 
has fn consequence had only (he lesser number of stripes fnflfcted, the Magistrate 
cannot under S 30S award Imprisonment In Heu * 


895 Tn any case in ubicli, under section 394. a Bentence of 
« . , ttliippinc is, trbollv or partially, prevented 

raefu'^clnnot'*'’ be from bcinfj cxccutcd, tbc offender sball be bept 
Inflicted under section in cu'^toclv fill tbc Court wblcb pflssed tbp 'tpn- 
fence can revise it; and tbc said Court may, at 
its discretion, either remit sucb sentence, or sentence tbe offender 
in lieu of uliipping, or in lieu of so inurb of tbe sentence of wliip- 
pinc ns T^as not e\eciited, to imprisonment for any term not ex- 
ceeding twelve montbs. or fo a fine not exceeding five bundred 
nniees, itbieh mav be in addition to any other punishment to 
which he may ha%e been senfenced for the same offence. 

(2) Nothing in this section shall be deemed to authorise any 
Court to inflict imprisonment for a term or a fine of an atnount 
exceeding that to uliicb tbc accused is liable by law, or that which 
tbe ‘^aid Court is competent to inflict. 


S ^ 1 ) 5 . as amended by Act No NVIII of 11)23. S 105, now enables a Court 
to sentence an offender to fine, if he cannot suffer the sentence of whipping 
originally passed rormerly a Court could not do so* 

^Vhere i sentence of whipning pissed in addition to imprisonment could not 
be executed, because the Medical officer certified that the prisoner W'as not fn a 
fit state to undergo it, If was held, that sentence of fine could not be passed In 


• The Public Prosecutor 1 T 11 is Mad , 84 

» 0 rmp I «;he<xlin T I U n All 10a {sc) All W N, 1889 p 03 
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Its 1 1 tct but iJ it the sentence of imprisonment also passed sliould be enhanced • 
It would now be otherwise 

ere howc\er the 'cnten e of imprisonment nlreidj passed is the cstmne 
sentence w th n the powers of the pirlicuhr Migistnte nnd sentence of whppng 
IS nlso passed which Is presented from being executed the Mag stralc cannot m 
heu of (he sentence of whpping piss an additioml sentence of imprisonment 
under S tOa No sentence of imprisonment in excess of powers conferred by 
3 J cm be pissed as i substintisc sentence which the sentence in subst tut on 
of the whipping added to the other sentence forms' The correctness of ths 
Me<\ IS chillengeil le for if such i Migistnte in addition to the sentence ol 
nipnsonmtnt pissed cm sentence to whipping md that sentence cinnot be 
carried o it, the Jiw drclarcs tint he mi) m heu of whipping sentence th 
offender to imprisonment such sentence would be no part of the substmtiie 
sentence of imprisonment origtnall) passed b it is a specnl rise m add tion 
to It md the law in no wi) declires that the power to pass such sentence ef 
imprisonment shall he affected by the aggregate term that the Mag ‘trite i* 
competent to pass If this were so the offender would escape pun shment when 
cannot have been contemplated as the result of his phvsical disabi! tj 

It seems desirable that the intention of the law should be made clear but 
as the legislature has n t amended (he law in view of the ruling m Q ' 

Tiem flarnn 9iHgl * that ruling will probably be followed 


808 (1) WlicD Rcntcncc p'lRRcd imflcr this Codo on m 

Execution of »«n- c^scapod comict. Slid) ccntcncc, if of death fine 

tences on eteaped OF T\)tippinR, slnll, RllhjCCt <0 fhc pr0MSI0n« 

heroinbcforc contained, take efTcd immoclnteh 
find if of impH«onmcnt pcnnl smitiide or transportation dnn 
fil 0 oftoct at'cordinp to tlie follomnjj rules, that is to sn3 — 

(2) Tf the non sf’ntcncc is severer m its kind than tlie 'on 
fpiifo )\hteh siidi conMct ^aa imdercoinc wlicn he osesped, the 
npu Rentf'nco shall take effect immedintcU 


(3) When the hen Rpntoncc is not FC^eror in its kind than 
the sentence the coiniet aias umler/yom^ nhen he escaped the 
new centcnce slnll take offoct nftcr he has suffered impri'iaR^^^ 
penal servitude or transportation, ns threase mav l>c, for n ''in*' 
period enual to that nhtfch at the time of his escape, rcmnui 
nnexpired of his former sentence 

FTplannlion — For the purposes of this section— 

(n) n sentence of tnnsportation or penal Fcnitiidc * 1 ’ 
he deemed severer than n sentence of inipri«oiiiiir 
(h) n sentence of imprisonment with solitary 

S he deemed Fevercr than n sentence of th<’ *a 
iption of imprisonment without pohtarv e 
lent , and 


* Vtid 11 Ct Prn ]»n 0 |R*«> VVrr i>oj 
» o ( f-<p t Kan tlirin •« rfh I ( f( 3| Vfl sj 
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(c) a <5011101100 of rigorous impn'^onment bo doomed 
‘JCNorcr tinn a «?cntoncc of ‘simple imprisonment 
with or witliont *;olitar 5 confinement 

S 2'4, Penal Code, pro%nde* ihe punishment for an escape or an attempt 
to escape from anj cu^todj m ivhich a person is hT\fullj detuned for any offence 
for aihich be is charged or has been consicted such punishment being In addition 
to nhat he mas be liable for <ufh offence or for uhich he U coniicted 

S 306 relates to the execution of a sentence on an escaped coniict, not on -a 
per«on xiho has escaped from the custody in which he may have been detained 
svhil* under trial 

Transportation 

A sentence of transportation may be for life or for a term of years The 
Penal Code declares certain offences to be punishable with transportation for 
life — (Sec also Sch 11 col 7 of this Code) U does not except In the cose 
of Ss ij|\ and layX Penal Code expressly proxide that any ofTence shall be 
punishable with transportation for a term of years but S 50 proxiScs that, when 
a Court passes sentence of imprisonment for a term of sexen years or upwards 
It ma\ conxert that sentence to one of transportation for not less than such term 
and not e>rteding that for which the offender Is liable to Imprisonment 

Penal sarrUude 

This IS a punishment which can be Imposed only on on European or 
American— See S Penal Co<le, and proxiso enacted by Act XWII of 1870 
S 3, also Act WIV of i8ss so far ns It has not been repealed by Act V of 1871 
See also S 3yA of this Code 

Solitary confinement 

S 73 of the Penal Code as amended by Act VllI of 1882, S 5 and S 74 
proxtde for sentences of solitary confinement 

Imprisonment, rigorous or aimple 

The laxv difinmg an offenc sets oxit the punishment for committing it, such 
as the term of imprisonment and its character— (See also Sch II col 7 of this 
Code) It should be noted that where the taw declares that an offence shall 
be punishable wath imprisonment, xythout stating whether it shall be rigorous 
Or s mple it may be tither — (See General Clauses Act (\ of 18^7) S 3 (26) 

Sessions Judges and Magistrates m Rcngal haxc- been directed to specify In a 
warrant of sentence falling within S 396 the date from xvh ch the sentence is 
to take effect/ whether at once or after the lapse of a period equivalent to a 
portion of the prisoner s original sentence which remained unexpired at the date 
of his escape the date on which the ongnal sentence of which the currency 
was inlerrupted by the escape will exp re being clearly shown’ 

The following course should be taken on airest of a convict who is believed 
to haxe csraped from the penal «ettlement at Port Blair — ^The Police having 
arrested a person upon the charge of having escaped will apply to the Magistrate 
before whom the necused has been brought for an adjournment to enable them 
to ascerfoin whether a warrant has been received from Port Blair for his re 
capttre Inquiry should be made at the Home Department of the Government 
of India if no warrant has been received by the Police of the province in which 
the convict has 1 cen arrested And in all cases of escape Ey a life.con\ict the 
Supeiintendent of Pxrl Blair, or other Magistrate h'lving jurisdiction as soon 
as the fact of escape is known should Issue a warrant charging him with having 
committed an offence under S 334, Penal Code, to the Chief of the Police of 


* Cal H Ct Cir 9 July 15 1873 
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ils place but that the sentence of imprisonment also passed should be enhanced ’ 
It would now be othertvise 

VMiere however the senten e of imprisonment already passed is the extreme 
sentence within the powers of the particular Magistrate and sentence of whppng 
IS also passed which is prevented from being executed the Magistrate cannot in 
leu of the sentence of whippng pass an additional sentence of imprisonment 
under S 39^ No sentence of imprisonment in excess of powers conferred by 

32 can be passed as a substantive sentence which the sentence in substitut on 
of the wh pping added to the other sentence forms* The correctness of ths 
view i<t challengenble for if such a Magistrate in addition to the sentence of 
mpnsonm nt pissed cm sentence to wh pping and that sentence cannot be 
cirred o it the Hw declares th*t he may in lieu of whppng sentence the 
offender to impr sonment such sentence would be no part of the substantve 
sentence of imprisonment onginilly passed but as a special case in add tion 
to It md the liw n no way declares that the power to pass such sentence of 
imprisonment shill be affected by the aggregate term that the Magistrate » 
competent to pass If this were so the offender would escape punishment when 
cannot hive been contemplated as the result of his phjsical disabil ty 

It seems des cable that the intention of the law should be made cfeir 
as the I eglslature has not amended the law m view of the ruling m Q Ef»P '' 
Ram liaran Swgh* that ruling will probably be followed 


390 (1) Whet! sentence is pas«?ed under this Code on an 

E..cut..n Oi ..n. cwipea convict nich sentence, it ol fine 

tencei on escaped Ot Tvtlipping, Slnll, SubjCCt tO tllB prOMSlOHS 

hereinbefore conhined t-ike effect immednteh 
md, if of imptl«ontnent penal ser\itiide or transportation ** 11 ''*' 
fal 0 effect acdording to tlie follomng rules that is to sa^ — 


(2) If the neu sentence is severer in its kind than tbe ‘'JJ’ 
tenfo a\hich such oomict oias undercoing vhen he escaped ti 
neu Sentence shall take effect immcdiitelj 

( 3 ) "When the heiv sentence is not ^T.erDr in its kind than 
the «tentence the con\ict osas undergoing uhen he escaped, > 
new sentence shall take effect after he has suffered imprisonmen ^ 
penal serWtude or transportation ns the case maj he, for a ^ 
period equal fo that 01111011, at the time of his escape, rem/u 
unespired of his former sentence 

Explnnalton — ^For the purposes of this section — 

(a) a sentence of frnnsportation or pcml servitude sia 

he deemed sc\ercr than a sentence of impnsonni ^ 

(b) a sentence of imprisonment uith solitary 

S he deemed se\crcr than a sentence of the 
iption of imprisonment without sohtarj 
ent , and 
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(c) a <5cntcncc of njjorou*? iinpri<;onmcnt be deemed 
«c\ercr tinn a ‘sentence of ■simple imprisonment 
^MtIl or \Mthont ■solitary confinement 

S 224, Penal Code, pro\ides the punishment for an escape or an attempt 
to c«capo from an) cii«tod) in nhich t person is lat^fu1I> detained for any offence 
for which he is charped or has been comicted such punishment beinp in addition 
to what he mat be liable for such offence or for which he is convicted 

S 396 relates to the execution of a sentence on an escaped convict, not on a 
person who has escaped from the ruslod> in which he may have been detained 
whil* under trial 

. Traospottatlon 

A sentence of transportation maj be for life or for a term of jears The 
Penal Code declares certain offences to be punishable with transportation for 
bfe — (Sec also Sch 11 col 7 of this Code) It does not except in the case 
of Ss I2 iA and 124 \ Penal Code, cxprcsslj provide that any offence shall be 
punishable with transportation for a term of \cars but S 50 provides that, when 
a Court passes sentence of imprisonment for a term of seven jears or upwards 
If maj convert that sentence to one of lnn«porlatior» for not less than such term 
and not exceeding that for which the offender is liable to imprisonment 

Penal sonrltude 

This 18 a punishment which can be imposed only on on European or 
American— Sec S Penal Code, and proviso enacted by Act WVII of 1870 
S 3 also Act WIV of 1855, $0 far ns it has not been repealed by Act V of 1871 
See alio S 3 ^\ of this Code 

Solitary confinement 

S 74 of the Penal Code, as amended by Act VlII of 1882, S 5, and S 74 
provide for sentences of solitaiy confinement 

Imprisonment, rigorous or simple 

Tfic law dififirng an offenc- sets out the punishment for committing it such 
as the term of imprisonment and its character — (See also Sch II, col 7 of this 
Code) It should be noted that where the lawr declares that an offence shall 
be punishable with imprisonment, s^jlhout stating whether it shall be rigorous 
or simple If may be i-ifher — (See General Clauses Act {X of 1897) S 3 (26) 

Sessions Judges and Magistrates in Bengal have been directed to specify, in a 
warrant of sentence falling wstlitn S 396, the date from which the sentence is 
to take effect, whether at once or after the lapse of a period equivalent to a 
portion of the prisoner's original sentence which remained unexpired at the date 
of Ins escape, the date on which the original sentence, of which the currency 
was imerrupted by the escape, wiB expire being clearly shown a 

The following course should be taken on airest of a convict who is believed 
to have escaped from the penal settlement at Port Blair — ^The Police having 
arrested a person uphn the charge of having escaped will apply to the Magistrate, 
before whom the accused has been brought, for an adjournment to enable them 
to ascerta n whether a warrant has been received from Port Blair for his re 
captvre Inquiry should be made at the Home Department of the Government 
of India if no warrant has been received by the Police of the province in which 
ihe convict has been arrested And in all cases of escape By a bfe^omict, the 
Supeimtendent of Port Blair, or other Magistrate having jurisdiction as soon 
as the fact of escape is known should issue a warrant chat^jing him with having 
commuted an offence under S 224, Penal Code, to the Chief of the Police of 
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the Province or Administration In which the convict is known, or is likely to 
be found, and he should also forward a warrant forthwith to this department 
If the warrant is forthcoming, the Ma^strate, by whom the case is being 
inquiied into, will decide whether there is any reason why the accused should not 
be removed in custody under Ss Sj, 86 , Criminal Procedure Code, to the lilagis. 
trate at the Andamans who issued the warrant. 

Whipping. 

When separate sentence of imprisonment with whipping are passed to take 
pl.ac“ consecutively, execution of the sentences of whipping cannot be deferred, 
except ns permitted by S tqi It Is moreover doubtful whether a second sentence 
of whipping can be passed* 

397 Wlien a person already imdercoine a sentence of im* 
Sentence on often- pri^onTnent, penal servitude or transportation 
der already sentenced iq «!pntenced to imprisonment, penal servitude 
for another offence transportation, such imprisonment, peml 

servitude or transnnrtatinn shall commence at the expiration of the 
imprisonment, ncnal servitude or transportation to which lie has 
been previouslv sentenced, unless the Court directs that the subse- 
quent sentence shall run concuncntly with such previous sentence: 

Provided that, if he is undercroinc a senfenco of imprison- 
ment, and the sentence on such suhseouent conviction is one of 
transportation, the Court may, in its discretion, direct that the 
latter sentence shall commence immediately or at the expiration 
of the imprisonment to which he has been previousl}' sentenced 
Pronded, further, that wdiere a person who has been sen- 
tenced to imprisonment by an order under section 123 in default 
of fiirnifibinpf security is nhilst undergoing sucb sentence sentenced 
to imprisonment for an offence committed prior to the making 0 
such order, the latter sentence shall commence immediately. 

A spcrnd xrntr>ncp pTxspd on t person who is iimlfrgoing .t sentence 
efTc'"! in the onler in wlnrh tliej were pxs<p<l, but, when xurli epnlrnc** H 
tnnsportation, ilip Court Ins n discretion to direct ihil it slnll txkc c « 
once In that ct«c, on expiry of the term of tnnsportalion, the prisoner . 
undergo the reimlning portion of Ihh first sentence The terms of S 107 
indicated that, in whatever order, they were pissed, the two scnlences so pi 
should be consecutive — fSec S 10S fi)) It wis only when two 
p.i«scd in the sime trill that the Court might direct fhif they shill 
current — (See S But the Court Js-now given power to direct Ihit 

qiient sentence shall bo concurrent with n former one, b> the amendment 
in this section h> A-t No XVIII of msi, S 106 Pv the sime j, 

second proviso his been added which mikes it cleir Ihit where n person w 
undergoing imprisonment In defiult of fiirnisliing securllv to keep the 
be of good belnvioiir. receives i sentence of imprisonment for an nifenee 
mltfed previouslv the litter senfenee will tike ptice it once See note to 
It hid alreidv been held tint the «enlenre under S 123 wis not a senlenec 
imprlsonm"nt within the memlng of S 307* 

* Inmnnath, TVim II Ct , Nov- ay 1902 _ - 
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A Magistrate is competcTl to direct that a sentence passed b} him shall take 
eficct after the exp r) of a sentence in foreign terntorj, that being the only time 
when It could take effect ‘ 

it the first sentence is set aside on ap|Kai or r^Msion, the second sentence 
s\hcli IS to take effect on cxpiQ of the first, commences at once It is immaterial 
svhethcr that sentence has been executed or set aside by a superior authoriQ'* 

398 ( 1 ) Nothing in section 396 or section 397 shall be 
Sarme as to sections held to cvcusc au> pcrsoD from any part of the 

396 and 397 punislimcnt to which he is liable upon his 

former or subsequent conviction 

(2) When an a^\ard of imprisonment m default of payment 
of a fine is annexed to a substantixc sentence of imprisonment, or 
to a sentence of transportation or penal servitude for an offence 
punishable Mith imprisonment, and the person undergoing the 
sentence is after its execution to undergo a further substantive 
sentence, or further substanti\c sentences, of imprisonment, trans- 
portation or penal servitude, effect shall not be given to the award 
of imprisonment m default of pa>ment of the fine until the person 
has undergone the further sentence or sentences 

399 ( 1 ) When anj person under the age of fifteen years 
Confinement of ^3 Sentenced by any Criminal Court to impn- 

youthfui offenders m sonmcnt for aoy oficDce, the Court may direct 
reforuutories person, instead of being imprisoned 

in a criminal jail, shall be confined in any reformatory established 
by the Local Lo\ernment as a fit place tor confinement, in which 
there are means of suitable discipline and of training in some 
branch of usclul industr} or winch is kept by a person willing to 
obej such rules as the Local Government prescribes with regard 
to the discipline and training of persons cor^ned therein 

(2) All persons confined under tins section shall be subject 
to the rules so prescribed 

(3) This section shall not apply to any place in which the 
Reformatory Schools Act, 1897, is lor the time being m force. 

llie Keformatory Schools Act, Vlll of 1897 was originally in force throughout 
British India ( except in the I’unpb and Coorg but it has since been extended 
to those terr tones by notifications under S i ta) of the Act * It is also in force 
in the Nortn West I rentier Province,* m Upper Burma (except the Shan States),* 
m the Arakan Hill District,* the Sonthal Pargannas,* the Angul District,* and 


I Q Emp V \enkataram Jetti I L tt so Mad 444 

• bmp V Klandva Dorn 11 Ct 3® *»9® 

* PaniabGas Ext . s Oct 1903 Coorg t,a« 1908 Pt 1 p 26 
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Dri(ish BaluLl istin * But the provisions of the Act, except S 15, ha\e ceased to 
be in forte in Madras (Mod Act IV of 1922) the Act is not in force in Bengal 
m areas where Beng Act II of 922 is in force, and its provisions have been 
modified in Bombny (Bom Act Xlll of 1924) 

S 399 is, therefore in force only in these excepted territories or districts tu 
which the Code of (..nminal Procedure maj have been extended, and the Reforma 
tory Schools Act, 1876, would still be in force in such of these territories or 
districts to which it might have been extended, notwithstanding the general repeal 
of that Act in respect of British India by the Act of 1897 

A youthful offender Inble to detention in a reformatory school is defined to be 
^ boy who his been convicted of any offence punishable with transportation or 
impri'-onment, and who at the time of such conviction was under fifteen years 
of age, — S 4 (n) Reformatory Schools Act, 1897 

In Bombay the age is sixteen (Bom '\ct \I 1 I of 1924, S 4) 

Under S 8 (3) of the Reformatory Schools Act 1897, the Local Government 
may maki rules for — 

(a) defining what youthful offenders should be sent to Reformatory Schools 

hiving regard to the naiute of iheir offences or other considerations 
and 

(b) regulating the periods for which youthful offenders may be sent to such 

schools accoiding to their ages or other eonsiierations 
And the Courts ire lequired to act subject to such rules — S 8 (i) 

The following rules have nccordingly been mode — 

I 'Youthful offenders, whom the Court or the District Magistrate, is t'’® 

case may be, does not think fit to discharge after due ad 
Bengal' monition or to deliver to their parents, guardian or nearest 

adult refative on the execution of a bond for good behivwur 
under S 3t of the Act, should, subject tb the next following rule, be sent to 4 
Reformitory School, if they are convicted of offences against property, 
other offence showing dishonesty or depravity, (1) in all cases, when they hive b«n 
previously convicted of any such offence, and (2) on first convictions, when 1 bnel 
term of imprisonment is considered in undesirable and madequite punishment 
Of they are without proper pirenfil or other control, or there is reasonable cause 
for suppos ng that they aie being trained to, or ore likely to relapse into, crime 

II Youthful offenders should not be sent to a Reformatory School when they 
are convicted of in unnatural offence, or have, on a previous conviction, undergone 
imprisonment in a jail for more than six months, or ire seriously deformed or of 
well mtcli'xit <r subject to epileptic fits or other well mirked nervous disease 

III Youthful offenders should be sent to Jt Reformatory School {or not 

*ess than seven yeais when tney are under eleven years of ige, and for not k** 
than fivo years when they are over Ihit age, unless, m the latter case, they sna 
attain earlier the age of eighteen , 

IV' The foregoing rules shall not, however, debar the authorities having th« 
control ind management of a Rcformitory School from recommending to « 
Government the discharge, under the provisions of S 14 of the Act, of any 
ful < ffendcr who, in their opinion, miy nfely md with advantage to himself 
released before the expiry of the full term for which he was sent to the Reforma 
tory School 

In the Umtfd Promxces* , . 

(1) No person may be ordered to be detuned m 1 Reformatory School, uni 

(а) he IS a mile, 

(б) he Is under the ige of 15 years. 


‘ Rcr n of 1913 8 3 

•Cal Cvi it>S9 p 2 j 6 Cal II Ct KoJes Ac pp 69 70 
• All llan 309 
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(c) he IS conxictcd of ir offence (as defined m the General Clauses Act, 

1897 S 3) punishiblc with trinsportalion or iinpnsonment, 

(d) he i» actuill) sentenced to transportition or imprisonment, and 

(e) he IS of 3 cinss declared by the rules made bj Government, under 

b S (3) suitable for refonmtor} treatment 
(2) Before oroenng detention in a Reformatory School, the Court must pass 
j substantive ^entenev of lnin<portation or imprisonment, and such sentence 
should, in view of S 12, Act \ Hi of 1S97, not be a nominal but an adequate 
punishment for the iffence The Court lias no power to direct detention m a 
Reformaton School cither without i substantive sentence of transportation or 
impnsooment, or in addition to such a sentence, but must order that the offender, 
instead of undergoing tht sentence imposcil, shall be detained in the Reformatory 
School 

fy) Tlie period, f>r which the Court miy order the detention in a Reformatory 
School of jouthful offenders idmissible under the Act and rules must not be less 
than three jc^irs nor more thin seven jevrs The following table shows the 
period of detention m the rise of bojs between the ages of g and 14 who alone 
should IS T rule, he «ent to the Reformitory School — 


Age «f youlhjul offfrder 
9 \ears 


Pertod of detention 
‘'even jcirs 

lovears Not less than fvc jears and not more than 

seven years 

II yearv Ditto Ditto 

22>eac3 Ditto and not more than SIX 

13 years I no years 

14 years lour years 

I The most proper subjects for reformatory treatment are those who are 
without proper pircntal or other control, and who have committed on offence or 
offences ngainst property 

a As a rule, no boy should be sent to a Reformatory School, on a first con. 
vietion, unless there is reusonabte cause for supposing that he is being trained up 
to, or hkely again to /apse into, crime 

3 As n rule, it is not desirable to «end boys to a Reformatory School before 
they have completed Ihcir ninth, 01 after they completed their fourteenth, year 
of age 

4 No boy belonging to any of the undermentioned tribes, whether such tribes 
have or have not been formally prochimed in these provinces under the Criminal 
Tribes Act, 1871, should be sent to 1 Reformatory School The tribes are — 


Aheriahs 

lieruhs 

Baurlahs 

Barwars 

BhuVus 

Daleras 


Haburahs 

Kanjars 

ivats 

‘-ananrialis 

Sansiahs 


Other boys who appear to be habitual offenders should be sent (if at all) 
at an early stage in their career, being less amenable to reforming influences as 
they approach the age of 15 e . 

e No boy should be sent It> * Reformatory School who has been convicted 
of an unnatural offence, or who«e antecedents afford reasonable grounds foi 
assuming habitual immorality . 

6 A youthful offender coH'ictca of murder should not ordinarily be sent to a 

Rcfoma^o^^^SchMl^^ (except the Shan States) and m Lower Burma — » 
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If (a) either of the youthful offender’s parents is a habitual criminal, or 
(6) the youthful offender is destitute, or 

(c) circumstances under which the youthful offender is convicted indicated a 

general corruption of moral character, or 

(d) the youthful offender having been once previously convicted is egom 

convicted of a similar offence, 

then the period lor which he may be sent to a Reformatorj School shall not be 
less than. 

(i) if he IS not over ten years of age, seven years, 

(u) if he IS over ten and not over thirteen years of age, five years , 

(ui) if he IS over thirteen years of age, such period as may bring him to the 
age of eighteen 

The period for winch a youthful offender, who»c case does not fall within the 
above rule, may be sent lo a Reformatory School shall not be less than . (i) if he 
IS ever ten years of age, five years, (ii) if he is over thirteen years of age, three 
years 

In Assam.— ^ 

Rule I No boy shall be sent to a Reformatory School on a first conviction 
(except as provided in Rule II 0 , if under ten years of age, for a less 
period than live years, it over ten, for a less period than three years, 
unless he shall sooner attain the age of ib 

Rule II On a subsequent conviction f«>r a similar ollence, a boy under ten 
years of age shall not be sent to a Reformatory School for a less periw 
than seven years, if over ten, for a less period than five years, unless b« 
shall sooner attain the age of i8 

Rule III A first conviction may bring a boy under Rule II 

(i) i! he belongs to a crioimaJ tribe within the meaning of Act .\XVII ol 

1871, bee a, 

(3) if either of his parents is a habitual criminal , 

(3) tf he is destitute, and 

(^j if the offence of which he is convicted i» one arguing great depravity! 

A if— Ihe word"" depravity* heie means a general corruption of morals apart 
from the specific criminality of (he particular act 

I Youthful offenders whom the Court or the District Magistrate, a* ihs 
case may be, does not think fit to discharge after due admonition, or to •^*hve^ 
their parents or nearest adult relatives on the execution of a bond for gow 
behaviour, under S 31 of the Act, should, subject to the next following role* b« 
sent to Reformatory School, if ,hey are convicted of offences against property, or 
any other offences showing dishonesty or depravity, (i) in all cases, w'hen they h®'* 
been previously convicted of any such offence, and (a) on a first conviction, whtf 
a brief term of imprisonment is considered an undesirable and inadequate 
ment, or they arc without proper parental or other control, or there i» reason* 
cause for supposing that they are being trained to, or likely to relapse into, Cfltns* 

II Youthful offenders should not be sent lo Reformatory School w-hen ihey 
are convicted of dn unnatural offence, or have, on previous conviction, undeigo®* 
imprisonment in a jail for more than six months, or are seriously defonaeo, ot 
of weak intellect, or subject to epileptic fits or other well-marked nervous disease- 

ill Youthful offenders should be sent to a Reformatory School for 
than seven years when they are under eleven years of age, and for not le« 
five years when they are over that age, unless, in the latter case, they shall »tl*“ 
earlier th<r age of eighteen 


* Cs( I&d . 1395. 1 ’art 1 . p. 307 . Assam Gac, iSpy, Part 111 , p 8.(0 
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IV The forego ng rule «hi 1 l not honeier dcbir the Authorities having the 
control and msnigrment of n RefomtHoo ‘^hool from recommend ng to the 
Go\-emment the d <ch'^rge under the pro\i«ions of S 14 of the Act of any youthful 
offender xiho in the r op nton mi\ «ifel> nd \%ith 'id\Ant''ge to himself be 
released before the esp rv of the full term for nliich he xvas sent to the Reforma 
fory School • 

S 15 of the Reforrmion Schools Act iRi)7 provides thit the Governor 
General in Council rrav h\ genen! or «pecnl order direct thit any Reformatory 
School sjtuifed in one provinre shill lie nviilable for the reception of youthful 
offenders d reefed to be «ent to a Refoimitory School by n Court or Magistrate 
in anr other province 

Tonthlal offeodera may be otherwise dealt with 
S S6j of this Code enal les 1 Court other thin n Magistrate of the third class 
or a Magstrale of the second cliss not speciall) empowered by the Local Govern 
ment on ih s behalf msleid of sentencing 1 first offender it once to anv punish 
ment for certain offences to d reel that he be released on executing i bond with 
or Without sureties fir 1 period not exceed ng three >Pirs to ippeir and receive 
sentence when called upon ind m the meinfime to keep the peace and be of 
goofi behiMour and it also provides that my Magistnte not competent to pass 
such an order miv refer such a <a<e to n superior Magistrate W'ho will deal with 
it under S tRo ante 

Under the sime section fsub-«eclion fiA) ) in the rase of certain offences of 
a trivial niture the Court mav hiving regird to various circumstnnces release 
the accused after due admonition 

S of the Reformitory Schools Act 1807 similarly gives a discretion to a 
Court empowered under S g to order a >outhful offender to be (a) discharged 
after due admonition or (h) to be delivered to hts parent or guardian or nearest 
adult relative on such person executing 1 bond with or without sureties as the 
Court miy require to he responsible for the good behaviour of the youthful 
offender for anv p»riM not exceeding twelve months 

Consequentiv 1 Court miv ict vnder ** 02 or under the Reformatory 
*ichools Act 1S07 S 11 nther thin under 100 in the case of a youthful 
offender 1 e instead of sentencing h m to imprisonment or ordering hiS detention 
m a Reformitorv School 

S s of the ^Vhlppl^g Act (VI of iMq) ilso declares that any juvenile offender 
that i« a boy who In the omnicn of the Court is under sixteen years of age 
who comm Is my offence whch is not punishiMe by the Indian Penal Code with 
death may whether for a first rr anv other offence be punished with whipp ng 
in lieu of any other pun shment to wh ch he may for such offence be I able under 
Ihit Code and S ^02 ante sp<^iilly provides for the execut on of such 1 sentence 
Under S 16 of the Reformatory Schools Act 1897 no Court or Magistrate 
shall alter or reverse on appeil or revison any order with respeef to the age of 
1 youthful offender or the subst tution of an orfer for detention in a Reformatory 
^hool for transportation or imprisonment 

The protect on only extends fo the lawful exercise of the d scretion vested 
in 1 Court or Mig sfratc to substitute m certa n cases an order of detention m 
1 Reformatory School for an order of transportation or imprisonment* It does 
not affect the power of a Court to conrider the propriety or legality of any 
sentence pissed on a vouthful vffender in substitut on of which an order for hts 
detention in a Reformatory School was passed So a sentence of imprisonment 
was iltered to one of whipp ng md consequently the substituted order of deten- 
tion in 1 Reformitory School could not be earned out and becime void* 


1 Assam Car 1880 Part I p 180 

» O Emp V Hori T !• n *» All XOi (404) fier BAHSRtt T 
I Reasut V Courtney I I. R 38 Cal 434 (s 0)5 Cal V 2jj 
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Jn order to bring a case wnthm S i6 of the Reformatory Schools Act, 1897 
the order must be one which could be passed under Ss 8 9 or :o, otherwise it 
IS not a legal order, and can be set aside by a Court of Revision So when the 
youthful offender belongs to a class not within the rules passed under S 8 of the 
Act * or belongs to a tribe which is especially exempted by such rules, the order 
for his detention is an illegal order md can be set aside * So also when without 
passing any sentence of imprisonment the Magistrate had ordered the detention 
of the southfiil offender in a Reformatory School the order was set aside as 
contnr) to law * 

An order for detention in 1 Reformatory School should state the time of such 
detention jnd to enable a Court to do that some inquiry is necessary to determin» 
the nge of the youthful offender although if the age is understated the Local 
Oosernment miv direct His removal if he has attained the maximum nge ol 
eighteen years So when the term of detention was indefinite the Magistrate 
was directed t( nmend his order* 

400 WTien ti 'sentence hAs been fully cvecuted, the officer 
Hem™ of wirr.oi eiecuting it shall return the warrant to the 
on execution of sen Court froTu which it issiied, With an endorsc- 

ment under bis bnnd certifying the manner in 
which the sentence has been executed 

If the sentence be one of both imprisonment and whipping a certificate of 
the execution of the whipping shcaild be endorsed on the warrant nt the tune of 
inflicting that punishment, but the wrarrant should be retained until the sentence 
of imprisonment has been undergone* 


CHAPTER XXIX 

Or SusrrNsioNS, RrMissroNs and Commutations or SrNrrNcr*’ 

401 (1) ■When an\ per'son In*! been '!entencefl to pun^li 

Power to suspend mcut foF tin ofFencOr tlic Goicmor General m 
or remit sentences Council, or tbo Locnl Government, ma>. et mv 
tune, without conditions or upon any conditions which the per'^n 
sentenced accepts, smpend the execution of bn sentence or renu 
the whole or any part of tlie punishment to which he Ins bee 
sentenced 

(2) "Whenever an applicition is mAde to the Governor 
General in Council or the Local Government for the sinpcnsio 
or remission of a sentence, the Goicrnor General in 
the Local Government, as the case may he, maj require > ' 
presiding Judge of tlie Court before or bi which the jljg 

uas had or confirmed to state his opinion as to whether i 


HR P ‘ ^ ^ 


“V"" 
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application cliould l>o pnntcd or refused together his reasons 
for «nich opinion and al^o to forward witli the statement of such 
opinion a certified cop^ of the record of the trial or of such record 
thereof a^ c^i«:t«5 ” 

n) If am condition on which a sentence has been suspend- 
ed or remitted is in the opinion of the Go%crnor General in 
Council or of the Local Goaernment as the case may be, not 
fulfilled the Go\ernor General in Council or the Local Govern 
menl maa cancel the suspension or remission, and thereupon the 
person in wliose faioiir the sentence has licen suspended or remitted 
mav if at larpe he arrested In ana police officer without warrant 
and remanded to undergo the iinexpircd portion of the sentence 

(41 The condition on which a sentence is suspended or 
remitted under this section nia\ lie one to be fulfilled bj the person 
in whnee faioiir the sentence is suspended nr remitted or one 
independent of his will 

f4\l The proiisions of the aboic subsections shall also 
'ippl\ to an\ order passed In a Criminal Court under an> section 
of this Code or of an\ other law, which restricts the liberty of any 
person or imposes an\ Iiabihtj upon him or Ins property 

(6) Nothing heroin contained shall he deemed to interfere 
witli the rifjlit of His Arajest\, or of the Governor General when 
such nglit IS delegated to him, to pfrant pardons, reprieves respites 
or remissions of punishment 

(^A) Where a conditional pardon is granted bj His Majestj 
or, in Mrtiie of anj powers delegated to him, bj the Governor 
General, anj condition (herebj imposed, of whatever nature, shall 
be deemed to have been imposed by a sentence of a competent 
Court under this Code and slial! be enforceable accordingly 

(0) The Governor General in Council and the Local Govern- 
ment may, bj general rales or special orders, give directions 
as to the suspension of sentences, and the conditions on which 
petitions should be presented and dealt with 


Several amcndmrnts lia>e been made in this section by Act No ‘XVIII of 
1923 S 107 The provis on 'or the forward ng of a cert fied copy 6f the record 
by the Pres d ng Judge requ red to fumsh Government with his opinion is new 
So also IS sub-section (4A) Orders restnet ng the liberty of the subject (other 
than sentences of imprisonment) are usially passed by an executive authority and 
not by a Crim nal Court in such a case the order can be reversed or modified 
by a superior authority An order of a penal nature which would come with n 
the new sub sect on is one under S 565 see also Ss 133 144 and J45, The 

amendment made in sub-section fs) is n^ssitated by the fact that it has been 
the practice of late to delegate His Majesty 9 prerogative of pardon to the Governor 
General Sub section (5A) deals with conditional pardons 
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It Will be seen that the powers of the Governor General in Council 
and of the Local Go%ernment under this section are concurrent 

The Pri'ioners Act 111 of 1900 S 21, empowers the Governor General in 
Council to grant to any convict sentenced to be kept m penal sersitude a 1 cense 
to be at large within British Ind a or in such part thereof as in such license is 
expressed and upon such conditions ns to the Governor General in Council seem 
fit nnd Ss 22 — 27 contain the law for the revocation of such license and the 
coirse to be taken on breach of .»ny of the conditions thereof 

Anj Coirt established under the twenty fourth and twenty fifth of Victorn 
chapter one hundred and four ^that is a Chartered High Court) may, in any 
case in wh ch it has recommended to Her Majesty the granting of a free pardon 
to any convict permit hm to be at I berty on his owm recogn zance — The 
Prisoners Act lit of 1900 S ^ 

Subsection (i) 

If the presiding Judge of the Court before or by which, the conviction was 
had IS the Sessions Judge he should forward his opinion through the High 
Court for it has nearly always happened that such conviction has been before 
the High Court on appeal and the opinion of the High Court is therefore also 
desirable * 

In the PuvjAO npplicatlons under S 401 should be subm tied to the Gov 
eminent through ♦he Chief Court m order (o prevent the possibility of 
hearing m appeal a case in which Government has remitted nr committed iw 
punishment * ' 


Sub secUoB <6), 

This Will enable rules to be made for a suspension of a sentence of 
where the Local Government has refused to interfere and application is aiteiwart 
mate to the Governor General m Council as well as to provide generally t® 
postponement of execution of a sentence until the orders of the Gov^nor 
General in Council or of the Local Government shall have been receved on 
an application made to it und“r S 401 

402 (1) Tlio Go^crno^ Genonl in Cotmoil or tliP T fwnl 

Power to commute Go\crnnient, in'v\ \Mtliont Uip conspnt of tlic 
punishment pPFson ‘jcntonccd, comiDute 'in> ono of tnc 

following sentence*? for other mentionrtl after it — 

death, transportation, penal sicmtijdc, rigorous impriponmcn^ 
for n term not exceeding that to %'hich he might ha\e been 
tenced, simple imprisonment for a hke term, fine 

(21 Nothing in this section slnll afTcet the provisions of 
section 54 or section 55 of tin Indian Penal Code 

Ss 54 and 55 of the Tnd an Penal Code confer similar powers on *be 
ernment of India or the Government «f the place withn which the ^ 

shall have been sentenced with lespect to the commutation (S 54) of a sente 
of death to any other punishment under that Code and (S SSl a sentence 


* Mfcd Rules 
' P»nj*b Or 
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transportation for life to imprisonment, ngorous or simple, for a term not exceed, 
mg fourteen jaars 

Sulwection (a) was inserted bj Act No Will of igj3, S io8 
Under the Pnroiers Act III of 1900 S at, the Governor General m Counal 
ma) grant to inj cohmci sentenced to penal «erMtude a license to be at large 
«nthin British India, or in such part thereof as m such a license 1$ expressed, 
during such portion of his term of servitude and upon such conditions, as to 
the C^tmDr.General in Council seem fit 


CHAPTER XXX 

Of premous Acquittals on Convictions 

408 ( 1 ) A person who Ins once been tried by a Court of 

Person enc con coi^petcnt jurisdiction for an offence and 
noted or a^uio^ contictcd Of acQUitlod of such oflence sliaJi, 
erne ^Be 1 C wliilc such comiction or acquittal remains m 

a-aeo eice force, Hot bc liable to be tried again for the 

same offence, nor on the same facts for an) other offence for which 
a different charge from tlic one made against him might have 
been made under section 236, or for which lie might have been 
convicted under section 237 

(2) A person acquitted or convicted of any offence may be 
afterwards tried for any distinct offence for which a separate 
charge might have been made against him on the former trial 
under section 235, sub-section (1) 

(3) A person coniicted of any offence constituted by any act 
causing consequences which, together with such act, constituted 
a different offence from that of which he was convicted, may be 
afterwards tried for such last mentioned offence, if the conse- 
quences had not happened, or were not known to that Court to 
have happened, at the time when he was convicted 

(4) A person acquitted or convicted of any offence consti- 
tuted by any acts may, notwithstanding such acquittal or convic- 
tion, be subsequently charged with, and tried for, any other offence 
constituted by the same acts which he may have committed, if 
the Court by which he was first tried, was not competent to try 
the offence with which he is subsequently charged 

(6) Nothing in this section shall affect the provisions of 
section 2G of the General Clauses Act, 1897, or section 188 of 
this Code. e 

Explanation — The dismissal of a complaint, the stoppmg 
of proceedings xmder section 249, the discharge of the accused or 
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any entry made upon a charge under section 273, is not an acquittal 
for the purposes of this section 

Iltusirattons 

(a) A js tried upon *» charge of theft as a servant and acquitted He 
cannot afterwards, while the acquittal remains in force, be charged with thcfi 
as a servant, or, upon the same facts, with theft simply, or with criminal breach 
of tiust 

(b) A IS tried upon a charge of murder and acquitted I here is no chargt 
of robbery, but it appe'irs from the facts that A committed robbery at the time 
when the murder was committed, he may afterwards be charged with, and tried 
for, robbery 

(e) A is tried for causing grievous hurt and convicted The person injured 
afterwards dies A may be tried again for culpable homicide 

(d) A is charged before the Court of Session and convicted of the culpable 
homicide ol D A may not afterwards be tried on the same facts for the murder 
of il 

(e) A IS diarged by a Magistrate of the first class with, and convicted by 
him of, voluntarily causing hurt to if /I may not afterwards be tried for 
voluntarily causing grievous hurt to B on the same facts, unless the case comes 
within paragraph 3 of the section 

(/) A IS charged b) a Magistrate of the second class with, and convictri 
b> him of, theft of property from the person B A may be subsequently charged 
with, nnd tried for, robbery on the same facts 

(ff) A, D and C are charged by a Magistrate of the fifst class with, 
convicted by him of, robbing D A, B and C may afterwards be charged with 
and tried for, dacoity on the same facts 

S $ti declares how a previous conviction or acquittal may be proved 

In isrder to bar the trial of any person already tried, it must oc shown — 
(0 that he has been tried by a competent Court for the same offence or one iw 
which he might have been charged or convicted at that trial, on the same fvcls, 
(iij that he has been convicted or acquitted at the trial, (in') that such conviction 
or acquittal is in force 

An objection on this ground may be taken at any time during the inquiry or 
trial ‘ 

S 403 refers only to a second trial, md bars it if it comes within the term* 
of that section This does not affect the powers of a Court of Appeal or Revision 
m the same proceedings, as those proceedings are only a continuation 0^*"* 
same tnal * So an Appellate Court, which is competent to alter the proceed ng 
maintaining the sentence can do so by finding the ippellmt guilty of an offence 
of which he has contnry to the evidence, been acquitted in "i Inal m the Session* 
Court with assessors,’ and a Sessions Judge on appeal c^n also order a ne* 
trnl on the same charge * 

AN’herc ccrnin persons were acquitted by a jury of murder afld were convicted 
of 1 minor offence and on ihcir appenl, a new tml was ordered by the Mg 
Court, It was held that, although there had been no appeal by Governmen 
against the acquittal, it was no bar to the new trill * 


• Tnp r Nirmal Kanta Itov lit Cal \\ N mti . 
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Tried by a competeat Court. 

This wouM be 1 Court comjxrtcnl to hold .i irnl of suen un offence 
(Chapter III and i>ch II, col b) ind to hold such trial b) reason of local luns- 
diction (Sec Chapter W) 

fhcrc must ln\c born a [>rc\>ous tml in SNhich some finnl order has been 
passed, that is, cl cunMctiun »r acquitiU Xhis is indicated by the explanation 
to S 403 i>o sshen, after on ia\csii('aiion, the I’ohce reported that theft 
(a cognizable vfJenev) hid riot beer* c»t ibhslicd, and the Magistrate passed an 
order dirccljng the offence to be struck off flic list of reported olftnces, it was 
held that such order could not affect the subsequent trial of another non togniz 
able offence regarding whicli no proceedings liad been taken The Magistrate 
could not t.ke cogpizanc* 0/ that oflcnce on a poltce^nport hut only on a com- 
plaint, and he had not done sO * 

The Cturt must ha\c jurisdictiun to tr) both offences This is shown by 
illustrations (/) and (g), a Migstruc of the second class in the former is not 
competent to try the offence ot robbery, nor a Itfagistralc of the first class to 
try the offence of dacoity’— (See Sch II, col fi) 

Similarly, if prcMOUs sanction or complaint by some authority, Court or 
person IS necessary (Ss tg^ lyy) before proceedings Can be taken, a conviction 
or acquittal without such sanction or complaint will be without jurisdiction* 

If a person Ins been icquitied by a Ciurt without jurisdiction the pro 
tetdings irt void md he i in be ig in prososuicd for the stmc offence before 
a comjjctcTt Court fhc acquittal is no bir, nor is it necessary to obtain an 
order setting it aside ‘ 

On the same facts for any other offence for which a different 
charge might hare been made under 5. Z$$. 

The illustrations to h 403 sufficiently explain this A second ttial cannot be 
held for an offence of Uie same kind constituted by the same facts as those 
which formed the subject matter of the previous charge, nor for theft or receiving 
stolen property, or criminal breach oi trust or cheating, if, on the same facts, 
the accused has been convicted or acquitted by a competent Court of either of 
such offences • — See S 236 III («) But he can be tried afterwards for another 
offence committed in the same transaction which docs not necessarily form part 
of the offence previously charged ritiis, he can be afterwords tried for robbery 
committed at the time when murder was committed although he may have 
been acquitted of the murder if he was not also at that trial charged with the 
roberry (III (b) ] bo also, when a person was tried for manufacturing and 
selling exciseable articles without a license under the Excise Act (Ben Act Vlff 
of 1878), he could afterwards be prosecuted for an offence under the Merchandise 
Marks’ Act, although all these offences were committed in the same transaction, 
they were distinct offences, and could, under S 235 of the Code, form the 
subject of district charges and be tried together or separately • 

This case was distinguished m a later case m which it was held that an 
acquittal of offences charged m the alternative under Ss 380 and 411, Penal 
Code bars a subsequent trial for an offence under S S4A of the Calcutta Police 


* Govt of Bombay v Shidapa I L R 5 Bom 4®5 

» VirankntUv Chiyamu I L R 7 Mad 557 (s c)\\ eir 997 
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Act, (Ben Act IV uf ibt)0) in respect of the same Act, the case falls \\ithin both 
bs 236 and 337 » 

Illustration (c) comes tvuhin ub section (3), and turns upon the fact that tie 
person injured by the tjritvous hurl for which the accusea was convicted ded 
alter that trial, so ihai no charge ot murder could have been made at that trial 
(bee b 179 as to jurisdiction to try such an ojfence if the grievous hurt was 
committed in one local jurisdiction and the death took place in another) But 
if death had taken place before the tnal for causing grievous hurt and vvas 
known to the Court to have happened, a second trial lor tlvU offence could not 
have been held— (See 111 d) 

Where there is no evidence that articles stolen from several persons were 
received on different dates, the dishonot receipt of the same is a single offence 
under b 411, Penal Code, and a person tried on a charge in respect of some 
01 the articles, cannot be tried on a similar charge m respect of other articles of 
which he vvas in possession on the same date ’ 

Where the accused was charged with murder and also with culpable homicide 
not amounting to murder and was acqu tied ol murder, it vvas held that there 
was no bar to his subsequent trial for culpable homicide since there had been 00 
legal verdict on that cliargc If there had been no chaige of that offence Ic 
could not have been tried lor it as it vvas a minor offence included in the charge 
of murder on which he might, under b 237, have been convicted without a 
separate charge * 

I lie principle has been applied to persons not under trial but concerned in 
the commission of an offence which on the trial of others ended m their nequ ttal 
on the ground that the case was false Until that order of acquittal, declaring 
the facts on which the prosecution proceeded were false, was set aside w tw 
appeal of Government the Magistrate was not competent to take proceedio£> 
against others for the same offence * 

The accused was tried with others by the Court of Session vvitli the ard of 
assessors and acquitted of abetment of dacoity« Jt was held that be could not 
afterwards be tri^ on the same facts on a charge of dishonestly leceivmg s^iolm 
property The fact that this offence was triable by jury did not affect his 
Ihe Court of bcssiun was m both cases competent to hold the trial Ihc wort 
not competent to try mean had not jurisdiction to try * 

Where the accused were acquitted of mischief on the ground that ihq ^ 
in respect of which the offence was comnutted Svas their owfl property, 
could not afterwards be tried foe theft of the same, for* on the same facts, ttej 
might have been convicted of both otlences * 

Several ojaiUbles were convicted oC uotvng Two of them had ^***®^.^ 
ously tried and acquitted on a charge of wrongful confinement for having 
some persons m the course of Ihc noting, held that this was no bar 0 ^ 
second trial, ^ the true test is not so much whether the facts are the ssm _ 
both Inals as whether acquittal on the first charge necessarily involves • 
qulttal on the second charge * 
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A* an explanation of Illustrvtion (e), it may be said that the conviction was 
had while the Injured person nas still suffering from the injuries received and 
before the expiry of tiventy d3)s from the commission of the offence, during 
xihich time It nas aftertvanis shonn that he tias unable to follow his ordinary 
pursuits so as to make the offence causing grievous hurt 

Or for which he might have been convicted under S 237. 

The illustration to S explains this S 237 also shows that a person 
convicted, or acquitted, of an offence cxnnot afternards be tried on a charge of 
attempt to commit that offence 

Exception. 

Where the accused had been acquitted on i charge under S 400, Penal Code, 
(belonging to a gang of persons associated together for the purpose of habitually 
committing dacoity), and evidence was then given that they joined in a dacoity 
committed at Komba, but they were not charged with that offence, it w'as held 
that this was bar to their being afterwards tried for having committed this dacoity, 
for, although the same basis of facts furnished evidence in both cases, the charge 
of dacoitv did not come within S ajd or S 237 of this Code, in which case alone 
subsequent trials are barrel by S 403 * 

While such convlctloa or acouHtal remains In force. 

This would mean so long as the conviction or acquittal has not been set 
aside bv a Court of Appeal or Revision The fact that the Governor General in 
Council or the Local Government may have remitted the whole of the punishment 
would not have the effect of setting aside the conviction, so ns to enable a Court 
to hold a second trial A Court of Appeal (S 423) or of Revision fS 430) ts 
competent to set aside a conviction and sentence and to order (he accused be 
re tried by a Court of competent junsdiction subordinate to it or to be committed 
for trial 

A prelimmarv charge sheet under ^ 107 was withdrawn by the police before 
the parties therein mentioned were ordered to appear This was no bar to the 
bringing of a fresh charge under the <.ame section against some of those persons 
though the Magistrate had endorsed on the former charge sheet that the accused 
were acquitted “ Neither an order of discharge nor of acquittal can properly 
be made in a case where the accused has not been directed to appear at all 
In the same case it was also held that an order under S 145 to proceedings 
against the same p irties under ^ 107 

But the Madras Hieh Court if a later case* reconsidered the matter in a 
case where the Public Prosecutor had in a summons-case withdrawn from the 
prosecution before the accused bad been served and the accused had been acquit- 
ted; and Wains C J held that there was a bar to a fresh trial For a further 
description of this case see note to 247 

WHien a conviction is set aside and a rr-trial ordered the whole case ?s re. 
opened, and the accused must be tried again on all the charges originaltv 
framed * 

Sub-section (2) 

*?ee notes to S 235 ind S 34 The offence must not only come within S 235 
but it must be a dislincf offence So, where a person was convicted under Act 
XVII of 1R44 S 40 of fraudulently secreting a post-letter and on appeal the 
conviction and sentence were affirmed he could not be subsequently convicted 


» Subhedar ICnshnaopa Bom H Ct Ian i6 iRqq 
» In re Muthta Moopan T I R . 35 Mad 315 
• Re Dudekula I al Sahib IT R . 40*Mad 076 
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under the <ame section of fraudulently m'lk.mg away with the same letter on the 
sTme occasion Although either act is punishable under that section as an offence 
s\ithout e\idence of the other sttll as it appeared that both acts svere connected 
and formed substantially a part of the same criminal transaction and the evidence 
with reference to such act was as necessary and material on the first charge as 
It was on the second the pnsoner must be considered to have been tried and in 
pen] m respect of the whole transaction as one offence on the first charge There 
was m fact no part of the evidence upon whch the second conviction took place 
wh ch was not properly evidence on the first charge * See a ca«e mentioned above 
in which offences under the Excise Act and under the Merchand sc Marks Act 
were held to be d sfinct offences though committed in the same transaction* 

\\ 0 ifere the accused avas acquitted by the Session Court on a charge of abet 
ment of foigery in relation to a document under Ss 457 and 109 Penal Code 

It was held that there was no bar to his being tried again for using the forged 

document as genuine under S 471 Penal Code The case was not one contem 

plated by S 236 that is to say a case where upon the facts proved It was 

doubtful whch offence they constituted It came under S 403 (2) it came ol«o 

under S 403 (4) inasmuch as no sanction had been given under S 195 

time of the first trial for a prosecution under S 471 Penal Code* 

Sub'Section (S) 

This IS explained b) Illustrations fr) and (e) — See also the above note 

Sab section (5 ) 

The. General Clauses Act {\ of iflo?) S 26 provides that where an o*" 
omission constitutes an offence under two or more enactments then the offender 
shall be liable to be prosecuted and pun shed under either or an> of those 
ments but shall not be liable to be pun shed twace for the same offence 
person cannot be conv cted of fraudulent!) secreting a post letter and afterward* 

of fraudilenth mak ng away with the same letter on the same occasion nor 

could he he convicted of any of the offences set out in the Ind an Registntion 
Act nil of 1877) S 8 j and afterwards of the same offences under the Penal 
Code comm tt^ on the same occasion nor of a nu since under a I..oca 1 Municipal 
Act and afterwards of committing a pubic nuisance under the Penal Code 
tuted hv the same act But if an act constitutes an offcPce under a local Act 

and IS also an offence under the Penal Code he is 1 able tn be prosecuted 

pun shed under either law for either of such offences *5 7 * Penal Code 
provides that if a person is found gully at the same trial of one 

af Several specified offences under the Penal Code but it is doublM 
of which of such offences he is guilt) be shall be punished for tb« 

offence for which the lowest mm si ment is provided If the same pun shment i| 
not provided for all But this section apples only to offences under 
Code though probably the same prinopTe will he appi ed to other cases a 1® 
deals With offences committed without or beyond British Ind a h) n native Indian 
subject and bv a Bntish subje**! or servant of the Q een fwhelher British sublet 
or not) in the territories of nny native Prince or Ch ef In India nnd it enables 
the Courts of Bnfi«h Ind 1 to try «uch persons for such offences nithougl they 
may be also liable to trial in another Court but it also provides that such pro- 
ceed ngs which would be a bar to subsequent proceedings nga nst such person 
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for the snme offence, if such offence hid been committed in British Indio, (f g , 
S 403 of the Code or S a6 of the General Cliuses Act of 1S97) shall be a bar 
to further proceetlmgs under the Foreign Jurisdiction and Extndition Act XXI 
of 1S70 (^ee new Act \V of 1903) in respect of the same offence in any territory 
beyond the 'imits of British Indii If therefore my of such persons has been 
conMcted or acquitted by a Court in British India of such an offence, he cannot 
be proceeded ngainst for the same offence under that Act 

Explanation 

\one of the orders here specified cm be regarded is constituting an acquittal 
in trial 

The dismissal of a complunt is 1 summiry order It may be passed by 
1 Aligi«(nte under S 203 if iflcr the e\immition of the complainant and con 
sidering the result of ant mvesfigition which he miy hite thought proper to 
order he considers tint there is no sufficient ground for proceeding or if the 
complainant docs not within a reisomble time pit process or other fees payable 
by him — fS '•04 (3)] In both of these cases the High Court, the Sessions Judge 
or the District Magistrate may order further inquiry to be made — (S 436) An 
order mat howeter be summarily passed without n complete trial terminating 
the proceedings which is expressly declared to bate the effect of an acquittal as, 
for instmce in a summons cue cn the absence of the complainant (S 247> or 
if the cnmpla nant 11 allowed to withdraw his complaint (*> 24?) or if the offence 
is compoundable and it is compounded by the person immediately concerned in 
some offences without and in other offences only with the permission of the 
Court before wh ch the prosecution is pend ng and under such circumstances the 
order has the effect of an acquittal 345) S 249 enables Magistrates 
for reasons to be recorded to stop proceedings at any stage in a summons ease 
instituted otherwise than upon a complaint fSee S 190 fi) (b) and (e)] without 
pronounc ng any judgment either of acqu ttal or conviction 

There is noth ng m the Code to prevent a Magistrate from entertaining a 
second complaint when he has himself passed an order of discharge in he absence 
of the complainant ‘ or when an order of d scharge has been passed by another 
Court * 

The discharge of art accused is an order passed by a Court without calling 
upon the accused to plead to the charge of an offence It is an order oassed by 
a Magistrate either in in inquiry irto a case triable only by a Court of Session 
or High Court or in a warrant-case triable by him«elf In the former case the 
Magistrate would not be competent to convict or acquit the accused But in 
both of such cases an order of discharge may be passed if the Magistrate finds 
that there is no case made out against the accused fS 253) or that there are 
not suff cient grounds for committing h m for trial by the Court of Session or 
High Court — fSs 209 and 213) In a warrant case before a Mag strate and 
also in a tr al before the Coirt of Session or High Court if the accused has 
pleaded not guilty to the charge he s entitled to be acquitted He cannot be 
d scharged 

S 273 enables a High Court at my time before the commencement of the 
trial that is before the accused has been called upon to plead to the charge to 
stay proceed ngs if the charge appears to the presid ng Judge unsustainable 

To the instances given in the explanation to S 403 may be added the 
following — 

At any stage of any trial before a High Court and before the return of the 
verdict the Advocate General may if he thinks fit inform the Court on behalf of 
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Her Majesty that he will not prosecute the defendant upon the charge; and there- 
upon all proceedings upon such charge against the defendant shall be stayed, 
and he shall be discharged of and from the same But such discharge shall not 
amount to an acquittal unless the presiding Judge otherwise directs — S. m 

A somewhat similar provision is made by S 4041 which enables any Public 
Prosecutor with the consent of the Court. Sn cases tried by jury before the return 
of the verdict, and in other cases before judgment is pronounced, to withdraw 
from the prosecution of any person If such withdrawal is made before a charge 
has been fiamed, the accused shall be discharged; if after a charge has been 
fnmed, or where no charge is required, the accused shall be acquitted 

So nlso, S 240 provides that where a person has been convicted on one out 
of «e\era1 charges fnmed against him and the complainant or officer conducting 
the prosecution, with the consent of the Court, withdraws the remaining charge 
nr charges, such withdrawal shall have the effect of an acquittal on such charge 

or charges, unless the conviction be set aside, in which case the Inquiry or trial 

of the charge or charges, so withdrawn may proceed 

S also prowdes that when a Jury is discharged Jn a trial before a High 

Court, that is, when sK liirors out of nine do not ogree In opinion and the Tudge 

disagrees with the maloritv or when there is no such majority and the Judge 
considers that there should be no trial, he shall make an entry to that effect on 
the charge, such entry operating as an acquittal 

There has been considerable divergence of opinion as to whether an^ acquittal 
under S 247 has the same effect as an acquittal after trial on the merits, so as 
to bar a fresh trial on the same facts For discussion of the rulings on this point 
see note to S 247. 

The following remarks made bv Peacock C J. nre important In connection 
with this section •— 

“When a former convlrtlna or acaulltal is set up ns a bar to a subsequent 
trial the Court before which the second trial Is held has nolfilng to do with the 
evidenro ci'cn on the former trial, esrent for »he ourrv'se of a*certnlnlnc whether 
the offence which forms me subiect of ihe first trial, 'S the same 
as ihaf which forms the sublert of the second charge If the nffmee 

is the same, the former conviction or arouiftal is a bar In the s^otki 
trial whe'her the second Court considers that the former conviction 

or ncQiiirtal was warranfnl hv the evidence oixen at the first trial, or not 
If the offence is not the same the former comietion or aroiiiff'’1 is no bar to the 
trial tinon Ihe second rharge nolwilhstandinn the evidence given in the t"0 
cases is the same and the Court whether the same ,as that which tried the 
prisoner fo* (he first offence or a different,, Court. f« hound to noolv 
lodgment to the ev dence t)“far" if and to give a verdict according to its o®'” 
conviction noon the evidence adduced It appears to me that two disti'’^' 

offences c-annot be converted into one s»ich off^ence bv reason of anv evidence 

which the prosenitor mav think fit to adduce uonn the trial for one of them 
instance. i*t>on an indictment for murdering A, it would he no nnswer that t^ 
prisoner had been .acquitted unon n trial for murdering 7 ? unless If rovild 0^ 
shown lhal the two charges related to the same person under different name* I 
if were shown that A and H were two different persons, ns for Instance, lb'** ^ 
was a man and that It was .a woman no amount of proof as m what evidence 
was riven on the trial for the -ntirder of A could show that the offences were one 
and the same, so .as to render the ncqsi'lttl is to d n bar to the charge of mut' 
dering It “* 
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CHAPTER \XXI. 

Of Appeals. 

Uiicfi. the 1 ruiuicr Crimea Rc^^ulatiun i. m lurcc, ti, in tciCain di&tricU 
ul the iNurih West 1 runtier Pruvimt. jntl in Brilibh baiucnibtan, no appeal lies 
against an> scntcnic passed under an> ot the provisions ol the Regulation — 
IKeg 111 ut 1901, b 4&I 

Under tie Code u{ 1872, 11 n-vs held that an appeal may be presented by any 
pei'on authunse-d by the appetiant to do so, not neeessaniy by a pleader ol the 
Court * b 4iy of inis Code, however, declares that every petition ul appeal shah 
be presented by the appellant or his pleader, but it the appellant is in jail, he 
may pieseilt his petition ul appeal to the olheer in charge ol the jail, who shall 
thereupon forward suth petition to the Appellate Court — b 420 buch presenta 
lion to the othcer in charge of the jail is. lor purposes of limitation, equivalent to 
the presentation to the Appellate Court Pleader, as defined by S 4 (r), means 
a pleader or Mukhtar authorised under any law for the time being in force to 
practise in the Court, and includes 

(1} an Advocate, a Vakil, and an attorney of the High Court so authorised, 
and (11) any other person appointed with the permission of the Court to act m 
such proceeding, so that it would seem that, unless the appellant is in jail, a 
petition of appeal must be presented by the Appellant or some professional man, 
except under permission of the Appellate Court 

ilK following periods ol Imutation are prescribed by Act I\ of 1908, Sch 1 , 
for the presentation of Criminal appeals — 

Prom a sentence of death > 

passed by a Sessions I seven days from the date of sentence Art 150 
Judge J 

Against a sentence or order , 

appealed against, present- J sixty days from the date of sentence or order Art 155 
ed to the High Court 1 

lo any other Court thirty days as above in Art 155 . Art. 154 

Prom an order of acquittal six months from the date of the order ap- 
pealed against Art 157 

Unless the appellant satisfies the Court that he had milTicient cause for not 
presenting the appeal within the prescribed period, it shall be dismissed — S 5 
If the Court is closed on the last day in which an appeal may be presented, 
It may be presented on the day that the Court re-opens — S 4 

In computing the period of limitation, the day from which such period is 
to be reckoned shall be excluded, also the time requisite for obtaining a copy 
of the sentence or order appealed against ,— 5 la * 
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404. No appeal shall lie fiom any judgment or order of a 
Unless otherwise Criminal Court except as provided for by this 
provided, no appeal Code or by any other law for the time being 
” in force. 

Ihis Chapter generally decJares what sentences or orders are appealable 
But there are other provisions of this Code which also give the right of appeal 

Ihus, S 4Sb provides specially lor an appeal against a sentence summarily 
passed by a Court, under fa 4^0 or fa 485, lor contempt of Court to the Court 
to which decrees or orders are ordinarily appealable Irom such Court 

So also S 2jo allows an appeal against an order for compensation to be paid 
by a complamanc or informant* whicn has been passed by a Magistrate of the 
second or third class, or against a similar order passed by any other Magistrate, 
where the amount of compensation awarded exceeds fifty rupees 

S 476B provides for an appeal in cases dealt with under Ss 476 and 476A 

An order under Ss 517, 518, or 519, regarding the disposal of properly 
before a Criminal Court, may oe considered by a Court of Appeal solely with 
reference to such order, although no appeal may hate been preferred m the case 
in which such order was passed * 1 or it may often happen that the question of 
the propriety of such an order may m no way concern the convicted person ' 
Such an order may be passed when the accused is acquitted or discharged, and 
application should be made to the Court of Appeal before an application for 
revision can properly be made to the High Court ’ If the person convicted 
appeals* and he is concerned with such an order, (he Appellate Court can, under 
^ 4^3 (d)i make any amendment or any consequential or incidento] order 
that may be just or proper, and this would cover an order in respect of the 
matters dealt with by Ss 517, 518 or $19 The Court of Appeal would probably 
be the Court to which an appeal would ordinarily he from a judgment or order 
of the Court which passed the order under these sections 

No Court on appeal is competent to alter or reverse any order passed with 
respect to the age of youthful offenders or (ho substiludon of an order for 
dctenlion m a Keformatory School for transportation or imprisonment Kefor* 
maiory failiools Act, 1897, S iC Sec note to S 399 ante But this docs 
not prevent an Appellate Court from considering the propriety of the conviction 
on which such order depends^ 

405 Any person, >\iiosc application under section 69 for 
tlie deUverj ot propertj or tbe proceeds of tbc 
Appeal from order g^jg (bcrcof bus bccn iTcjectcd b} any Court 
(or"^«stotSn^*‘of Diaj appeal to tbo Court to \vbicii appeals 
attached property Ordinarily Jio from thc Bcntcuccs of the former 
Court. 

S 8g relates to thc appearance of a person whose property has been allachctl 
or sold in consequence of ns betng supposed that he has absconded or is conceal- 
ing himself to avoid execution of warrant of arrest. 

Such a person, on Iiis appearance within two years from the date of the 
Attachment, and no proof that he did not so abscond or conceal himself, or 

* U Crop t Ahmed 1 I.. IC 9 Mad 44 S (sc) Weir tia 6 

' Siicheli t Jogsessur ytochi, 1 L JL, 3 Cal 379 (s c ) 1 Cal L. II , 339 

' 1 <np r NiUmbar iiabn. 1 1 .. f< a AIL. 76 

* iteasut p Cburtaey, 1 C. iL, sS Cal . 443 (s C ) 3 Cal W h a$t 
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he had no notice of the attachment suRicient to enable him to attend within the 
specified time, is entitled to obtain restoration of the property, or, if it, or any 
portion of It, has been «old, the nett proceeds of the sale after deducting the 
costs of attachment An appeal hes against a refusal to comply with such an 
application 

406 An\ person has been ordered under section 118 
Appeal from order to gnc sccunty for keeping the peace or for 
L«pm?®thrpea« ^or bohaviour maj appeal against such 

for good behariour Ordcr— “ 

(а) If made b} a Presidencj Magistrate, to the High Court ; 

(б) If made bj am other t^Iagistrate, to the Court of 

Session • 

ProMded that the Local Government ma>, bj notification in 
the local official Ga 2 ette, direct that m an> district specified m the 
notification appeals from such orders made by a Magistrate other 
than the District ^fagistrate or a Presidency Magistrate shall lie 
to the District Magistrate and not to the Court of Session 

Provided, further, that nothing in this section shall apply to 
persons the proceedings against whom are laid before a Sessions 
Judge in accordance uith the proMsions of sub^section (2) or sub- 
section (3A) of section 123 

A draitic change in the law has been made m this section by Act No XVIII 
of 1933, S 109 Formerly there nas no appeal agamst an order requiring 
security for good behaviour, passed b) a District Magistrate or Presidency Magis. 
trate, and appeals against such orders passed by any other Magistrate lay to the 
District Magistrate There was no appeal against an Older requiring security 
for keeping the peace Now there 1$ an appeal m every case, except where the 
order is one made by Sessions Judge under S 1x3 , the appeal will he to the 
High Court where the order has been made by a Presidency Magistrate, and 
to the Court of Session in every other case, in the latter case the appeal may 
be heard by an Additional Sessions Judge, if the Local Government has so 
directed, or if the appeal has been made over to him by the Sessions Judge But 
the Local Government may direct that m any specified distnet appeals from 
order of subordinate Magistrates shall he to the District Magistrate instead of 
to the Court of Session Orders under Chapter VIII cannot be made by Magis- 
trates of the second or third class 

The second proviso, excepting cases in which a Sessions Judge passes an 
order under. S 123, gives effect to the view formerly taken of the law* The 
appeal from an order by an Additional District Magistrate will he to the Court 
of Se-.«ion unless the local Government has issued a notification under the 
first proviso, m which case the appeal would he to the District Magistrate* 

It IS the duty of an Appellate Court, on an appeal from an order requiring 
security for good behaviour, to look into the evidence for the defence, and to 
come to a decision thereon, though counsel for the appellapt may have ignored 
It m his arguments • 


• Q Emp t Chand Iihan I L R 0 Cal 78S 

• See Mahendra Bhumij t Emp I L R, 48 Cal 

• Fidoi Hossein t Emp I L R 48 Cal 376 
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An Appelfate Court dismissing an appeal summnnly is not bound to vtue 
A judgment, but an appeal from an order requmng security for good behaviour 
IS distinguishable irom an appeal against a conviction of an offence, and m 
such cases the appellate court should not dispose of an appeal otherwise than 
by a judgment, showing that he has applied his mmd to a consideration of 
the evidence, and of the pleas raised for the defence, both m the original court, 
and in the memorandum of appeal ^ 

Apart from such powers as he may have as an Appellate Court the District 
Magistrate has power under S t2\ in certain circumstances to order the release 
of a person imprisoned for failure to give security, and under S 125 to cancel 
any bond executed under Chapter VUI by order of any Court m h s district 
not superior to his Court 


406A Vnv person aggiicxed b\ an or^er refusing to accept 
Appeal from order Of rejecting ft surct^ iinder section 1Q2 ma} 
re/usme to accept or ^ppe^J aggjnst SMcl) Order, — ■ 

rejecting a surety I 1 o > 


fa) if made 1)> \ Picsulencj Magistiate, to the High Court, 

(b) if m-ide liy the Di'ttrict Afagistrate, to the Court of 

Session , or 

(c) if made bj a Magistrate other tlian the District Magis- 

trate, to the D/sfwct Magistrate 
Thit section 1$ new having been inserted by Act No XVMl of S 110 
S t2», at amended by the same Act, now la)s down a definite procedure to be 
adopted by a Magistrate who is proposing to reject a surety, as to which see 
note fo that section An order of rejection is appealable, if made by the District 
Magistrate, to the Court of Session, and if made by any other Magistrole* t® 
the District Sfagistrate In this case also the question may arise as to wnicn 
will be the appellate court in the case of orders passed by an Add tional District 
Magistrate The Calcutta High Court held under S 406, that the appei« 
igTinst in order requiring securiiy would he to the District Magistrate, •ind 
the arguments used m that case would seem to apply equally to on appeal 
against an order passed under S laa 


407 fl) An) person conMctcd on a trnl held by an) Ma- 
, gistratc of tlic second or third class, or am 

tenc5'’of Mae^trsirof pcreoH scntcnccd uiidcr section 3i9 or m res 
the second or third pf wliom in ofdcr Ihs bccH madc or a 

' *“ sentence Ins been passed under section 3S0 b) 

a Suh-di'i^ioini ^fafintrato of tbe second dies, maj appeal to the 
District ^^agl‘5tntc 

(2) Tiic District ^hgntnte ma) direct lint am appeal 
Trarsfer ef appwu tbis ^cction, or nnj cHss of Sucli appeals, shMi 
to first ciii* Msriu lie Iieard bj nn\ Magistrate of tlie first cias 
subordinate to liim and empo^^e^ed b) the 

Loo it (Toitrnmcnt to hear such appeals, and thereupon suen 


I ml 1 j 1 Hrl an I l I All jjf 
• Itahro lia lih r-ij 1 mp 11 U Cal ' 4 
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appeal or class of appeals be presented to such suboidmate 
Alagi^trate, or, if already presented to the District Magistrate, 
mij be transferred to such subordinate ^lagistrato The District 
^fagistratc maj vithdran from such 'Magistrate an\ appeal or 
ch<5s of appeals tjo pi evented or transferred 

In add lion to oppeils gi\en under this Chapter, S 486 declares that any 
person sentenced, under S 4S0 or S 483 summarily for contempt of Court may 
appeal, and it also proMdes specially to nhom such appeals shall lie 

If any Magistrate not being empowered by law m that behalf decides an 
appeal his proceedings shall be \oid — S 530 (r) Certain orders are made 
specially appealable, eg by Ss 23O 4O3 406 515 520 — See note to S 423 (c) 

A case dealt w th under S 34Q and here referred to would be when a 
Magistrate of the third class ha'ing jur sdirtion to hold the trial is of opinion 
that the ami«ed is guilty hut that the sentence which he can pass 5s inadequate 
The case would in a subdivision be then referred to the Sub divisional Officer, 
and if that officer is of the second class and convicts the sentence would be 
appealable under S 407 as if it had been passed m a trial held by him 

An order is made or a sentence is passed under S 380 where under S 562 
a Magistrate of the third class or a Magistrate of the second class not specially 
empowered to act under S 562(1) conv cts an accused and sends the case to a 
^Iaglst^ate of the ffrst class or a Sub divisional Magistrate in order that action 
may be taken under that section 

A Reneh of ^^aglstrates vested with powers of the second class represents 
a ^faC1strate of that ela<$ with n S 407 and an appeal lies to the District 
Magistrate against a sentence pa«sed bv it • but it is not so if under special 
orders of Government a Bench of Magistrates each of whom exercises such 
powers IS cmpo'vered to exercise conjointly as a Bench powers of the first 
class 

Sub section (s) enables an appeal to be made either to the District Maj-atrate 
or to another Magistrate duly empowered to hear such appeals 

A Magistrate specially empowered by the Local Government to hear appeals 
IS not the Court to which appeals ordinarily lie within the meaning of S 195(3) 
so as to be competent to make a complaint under S 476 in reference to certain 
offences mentioned in S 195 • 

An appeal lies under S 407 against an order passed under 5 20 of the 
Cattle Trespass Act 1871 as an act punishable under it is an offence as defined 
n S 3 (o) * 

A Sub div sioml Magistrate hearing an appeal has power under S 520 to 
pass orders regarding the disposal of property m respect of which an offence 
has been comm tted either at the time of d sposing of the appeal or so soon 
thereafter that the order may be treated as part of the appeal proceedings * 

As to the Appellate Court s powers in regard to compromises see S 345(3) 

A Court hearing appeals under S 407 can make an order under S 106 See 
S 106(3) IS amended 

S 407(2) places no restriction on the power of the Disfnct Magistrate to 
withdraw appeals and he is competent to withdraw part heard appeals* 

• O rmr> I Namvanaeami T f R o Mad afi ‘ic Mer 1001 

• ^adhii Tall Ram Churn T I R 30 Cal aoi *=01 Cal \\ N JI4 PToma 

Xanar I T R •’6 Mad overmln^O Pmp .hharav a PiUai I T R iS Xtad 

^37 In re Subbamma T T T? 2"AJad 124 

• Ponniisami I T R 20 Mad si*" 

• Arunachala Thevan T 1 R afi Mad 
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408 An} person convicted on a trial held by an Assistant 
Appeal from sen- Sessions Judge, a District Magistrate or other 
tence of Assistant Magistrcatc of the filst class, or any person sen- 
Magistrate of the first teiiccd Tinder scction 349 or in respect of Tvhom 
an ordei has been made or a sentence has been 
passed under section 380 b} a Magistrate of the first class, ma} 
appeal to the Court of Session 
ProMded as follows — 

(а) [Repealed bij Act XII of 1923 ] 

(б) uhen in an} case an Assistant Sessions Judge or a 

Magistrate speciallj empowered under section 30 
passes an\ sentence of imprisonment for a term 
exceeding four }ears, or an} sentence of transporta- 
tion, the appeal of all or any of the accused convicted 
at such tiial shall he to the High Court; 

(c) uhen an} person is convicted by a Magistrate of an 
offence under section 124A of the Indian Penal 
Code the appeal shall he to tlie High Court 

Where there are (tvo Sessions divisions and two Sessions Judges holding 
their Courts in one and the same district, an appeal lies to the Judge of the 
Sessions Division within which the trial has been held, not of that within which 
the offence may have been committed * 

A sentence passed under S 349 here referred to would be in a case tried 
by a Magistrate of the second or third class having jurisdiction and submitted 
by him to a superior Magistrate of the first class because he cannot pass an 
adequate sentence 

An order is made or a sentence is passed under S 380 where under S 562 
a Magistnte of the third class or a hfagistrate of the second eliss not speciahy 
empowered to ict under S 560(1) convicts an accused, and sends the cav to 
a Magistr-ite of the first class or a Sub divisional Magistrate m order that action 
maj be taken under that section 

An order awardinj* compensation and repajTnent of fines, etc, under S JS 
of the Cattle Trespass Act 1871, is appealable under S 408, the compensation 
awarded is not a fine, and consequently the restrictive provisions of S 413 o® 
not app\} * 

Proviso (a) 

Proviso (a), which gave an Euiopean British subject the option of appeilmg 
either to the High Court or the Court of Session has been repealed by Act 
No XII of I92j S 23 

Proviso (b) 

An AssKttnt Sessions Judge nnd n Migistrate specially empowered under S 30 
mtv pass an\ sentence authorised bj law, etcept a sentence of death r of 
transportation for a term exceeding seven years, or of imprisonment lor a tertn 
exceeding seven years — Ss 31(3) and 34 If the sentence passed bv either o» 
such officers i< one of imprisonment for n term exceeding four years, or Is one of 
transportation, it is appealable only to the High Court, against any other sentence 
subject to *5 413 an appeal lies to the Court of Session 

* \a1ix Ambo Poduval I 1 IT , to Mad lyfi 
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Section 40S must be rcid subject to the limitations c\pressed jn S 413 * 
But the insertion of the words of ill or in> of the accused convicted at such 
trial ’ bt Act No \\ III of iq-j S 122 makes it clear that the right of appeal 
exerciseable bv 1 person who has recened an appealable sentence carries with 
It a right of appeal also b\ am other person comicted at the trial whose sentence 
if It stood alone would not haie been appealable and even though the one 
accused who recewos a sentence exceeding four jears does not appeal, the other 
accused all haie the right of appeal to the High Court It had already been $0 
h'-ld ’ ^ee a!<a S 415^ 

There was considerable difference of lapmion as to the meaning of the term 
‘ aggregate sentences in S 3513) Earlier cases held that it applied to con 
current as well as ronsecutne sentences* Later it was generally held that 
‘ aggregate sentences as used m S 3jf3) applied only to consecutive and not 
to concurrent sentences when therefore an Assistant Sessions Judge passed 
concurrent sentences and the whole term of imprisonment to be served by the 
convict did not exceed four jears the appeal lay to the Sessions Judge and not 
to the High Court * The amendment nowr made in S 35(3) makes it clear that 
the latter is the right view It is now " the aggregate of consecutive sentences " 
passed at one trial which is to be treated as a single sentence for the purpose of 
determining to which Court the appeal lies 

Pioylao (c) 

S r«4A of the Penal Code was enacted b> Act JV of iggS, S 4— S ig6 ante 
provades that no Court shall take cognisance of such an offence unless upon com- 
plaint made bj order of or under authority from, the Governor General in Council, 
the Local Goiernment or some officer empowered by the Governor General in 
Council m this behalf The exception here made that on appeal against a convio* 
tion b) a Magistrate of «uch offence shall lie to the High Court would be subject 
to Ss 41a and 413 which limit the right of appeal against certain specified 
sentences passed bv a Court of Session, a District Magistrate or a Magistrate of 
the first class 


409 An appeal to the Court of Session 
Appeals to Court cf or Sessious Judge slnll be heard bj the 
Session how heard Judge or 1)3 nil Additional Sessions 

Judge 

Trotided tint an Additional Sessions Judge shall heir onij 
such appeals as the Locil Gorernraent maj, bj generil or special 
order, direct or is the Sessions Judge of the division mij make 
over to him 

The proviso added b) Act No Will of 1923, S 113 provides specially for 
appeals, and mal cs it no longer necessiry to rely on S 193(2) and to hold that 
cases ” In that ««'lion includes ‘ appeals ’ Under that section, prior to its 
amendment xn AddiiKnal Sessions Judge could trv no cate except under the 
orders of the Locxl Government 


> PI ekii Jf 1 f Q Cmp 4 P'’* L J 433 

• Puip 1 Ixl'^mch I I R 38 All 494 Emp 1 War Dvvwl f L'R*-37AU 451 
' Bepm Heharj Dej i Emp 13 C. A\ N 734 Abdul ICbalek # t? Cal 

\V V 7J , ' 

•Shabijant Pinp 17 Cal W N Szo Emp 1 Tulsi Rara LfnflL^uAU so 
- • « n rmn »Pat I. 1 r>S W" » ««« *34 


Gut Sahay Ram v Q Emp 3 Pat L J 138 



C98 


CODE or ORnllNAL PROCEDURE. 


Ctir XXXI 
Stc 410-tt'' 


410 Any person convicted on a trial held by a Session 
Appeal from s'nt Judgc, Or an Additional Sessions Judge, may 

ence of Court of Ses appeal to thc High CoUrt 

An appeal also lies to the High Court in a case in which an Assistant 
Sessions Judge or a Magistrate, specially empowered under S 30, passes anv 
sentence of imprisonment for a term exceeding four years, or any sentence of 
transportation also against a sentence passed by a Magistrate for an offence under 
S 124A of the Indian Penal Code (S 408 Prov), also against a sentence of 
imprisonment for a term exceeding sit months or a fine exceeding ti%o hundred 
rupees in a trial held by a Presidency Magstrate — (S 411) 


411 Any person coniictcd on a trial held by a Presidenc\ 
Appeal horti Pea Mfipi>!tnte miv appcil to the High Comt it 

tence cf Presidency the Magistrate his sentenced him to imprison 
Magistrate mcnt for *1 tcrm exceeding six months or to 

fine exceeding two hmndred rupees 

No appeal lies from a sentence of six months' imprisonment and fine of 
two hundred rupees by a Presidenev MasKtrate The combination of 
sentences is not dechred by S 415 to admit an appeal as in sentences passed bi 
other Magistrates * 

S tsfi) of this Code declares that, for purposes of appeal the aggregate cf 
ronsecutlve sentenres passed under thnl section in a case of conviction for several 
offences at one trial shnll be deemed to be a single sentence 

412 Notwith'!tandin£i anviihinEr hereinbefore contfunp^ 

Mhere in accii«ied person has pleided ffiiiUv mn 
^^cn convicted by a Court of Session or am 

pleads guilty ^ ‘Preiidonei Miffistrite or Maffi'^trite of the fif*! 

rli^i on such pica, there shall he no 
except as to the extent or legalitv of the sentence 

To bring ? case within S 412 the accused must have pleaded guilty aU'i 
convicted on such plea by Court of Session a Presidency Magistrate 0 
Magistnte of the first class (a District Macistrite is a Magistrate of 
cHssl fS 10) that IS to «a> he must have pleaded guilty to a charge of an 0 
in a Sessions Inal or a warrant-case or in a summons-case, or summa^ 

•vnd so admitted that he committed the offence of which he was accused (S 4 
nnd he must have been convicted on that plea , 

Where an appeal is allowed in a case in which the nccused person hns p* 
guilty the Court should satisfy itself that such plcn was properly made a 
nature of the offence was explained and understood by the per*on under j|,<j 
ns to amount to a confession of gutU and this is conclusive evidence HR 
him * j pf 

At the hearing of nn anpeal in such a case by a person eoniicted jj,, 

the Courts mentioned in S 412 the Appellate Court will have to ^ 

sentence as distintjinshed from the conviction itself on the ground * 
sentence is bevond what the circumstances of the case required or that the sen 
illegal as not authorised by law The plea of faulty is regarded as a wai 
th right TO appeal except as to the seventy or tegahtj of the sentence 

« «!cbemi^ O Frnp TLR x&Cal 70 See also In the matter of Mothvn'" 
and another T I R iMad xo O Fmp r HanSavba TIP 20 Horn 14V 
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418 Notwithstanding anjtbmg hereinbefore contained, 
No a eai m peitr shill be DO appeal by a convicted person 

cases * in ca‘>e'5 in which a Court of Session passes a 

'jentence of imprisonment not exceeding one 
montli onl}, or lu whicli a Court of Session or District Magistrate 
or otlier Magistrate of the first class passes a sentence of fine not 
exceeding fift} mpees onlj 

Exphnatton — There is no appeal trom a sentence of impri- 
voiuncnt p ib-'cd b^ «neh Court or Magistrate in default of payment 
of fine when no substanti\e sentence of imprisonment has also been 
passed 

S 413 has been amended b> Act XII of 1923, S 24 Formerly there was no 
appeal where a Court of Session or the District Magistrate or any Magistrate 
of the first class passed a sentence of impnsonment not exceeding one month onlj, 
or of fine not exceeding fifty rupees only, or of whipping only Now there is 
always an appeal against a sentence of whipping and also against a sentence of 
imprisonment unless it is a sentence not exce^ing one month passed by a Court 
of Session In regard to a sentence of fine only the law is unchanged 

In Upper Blrua fnot including the Shan States), there is no appeal in any 
case in which a District Magistrate or Court of Session passed a sentence of 
imprisonment for a term not exceeding six months, or of fine not exceeding five 
hundred rupees, or of whipping or of all or any of those punishments combined— 
(Reg I of 1925, Sch cl vii) But this does not apply to an appeal by an European 
British subject — <lbid xiii) 

Sentence. 

Month shall mean a month reckoned according to the British calender— 
General Clauses Act (\ of 1897), S 3 (33) Separate consecutive sentences of 
imprisonment passed in the same trial must be considered in the aggregate m 
determining the right of appeal— <S 35(3) ond S 413) 

An order under S 31 of ihe Court Pecs Act directing the accused to pay the 
complainant the Court fee paid on the petition of complaint is no part of the 
sentence so as to confer the right of appeal against a sentence not otherv/ise 
ippealable * (See now S 5-f6A) 

The omendment in S 35(3) makes it clear that concurrent sentences cannot 
for the purposes of appeal be taken collectively, thus giving effect to the law 
laid down in several cases * 

Formerly there was a difference of opinion as to WThelher a person who 
received i non ippcalable sentence derived any right of nppeal from the facf that 
n co-accused tried jointly with him received a sentence which was appealable 
Most of the earlier cases held Aal no such right of appeal was conferred * 

In a Patna case there was a difference of opinion between the two Judges 
who constituted the Court* 
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In an Allahabud case Picgot, J , held that all persons conMcted in one trial 
had a right of appeal if one appeilabte sentence was pissed * 

But later in same year Knox J , dissented from this * 

The matter has now been made perfectly clear bj the insertion of S 415A 
below If an appealable sentence is passed at all in any trni ill persons convicted 
at that trial ha\e a right of appeal whether the person igainst whom the appeal 
able sentence was passed appeals or not 

Where a Magistrate passed a non appealable sentence and afterwards at the 
request of the accused added to it so as to make it appealable, the Sessions Judge 
was bound to hear the appeal on the merits of the case irrcspectne of an objec 
tion IS to the legality of the amended sentence "• 

An order awarding compensation and repayment of fines, etc, under S 2i 
of the Cattle Trespass Act, 1871, is appealable since the compensation awarded 
IS not II fine md consequently the restnetne pnnisions of S 413 do not apply* 


414 NotMithst intlmg onjthing heiembefore contained. 
No appeal from shall bc HO appeal by a convicted person 

certain summary m anj caso tried Summarily in which a Hagis* 
convicions empowered to act under section 260 

passes a sentence of fine not exceeding two hundred rupees only 

Sco note to S 413 in regard to the larger final powers of sentence conferred 
on District Magistrates in Upper Burma 

There has been a change of the law m this section Formerly there was no 
appeal m a caso tried summarilj where a sentence of imprisonment not e«ceding 
three months only, or of fine not exceeding two hundred rupees only, or of 
whipping only, was passed Now, by the amendment made in this section by 
Act No \I1 of 1923 S 25, there is an appeal in e\ery case tried summarily 
except where the sentence is one of fine only not exceeding two hundred rupees 
S 414 bars appeals only in the case of certain .rentenees So under S 40^ 
an appeal will he to the Sessions Judge from an order under S 562 passed in a 
summary trial * 


415 appeal maj be brought against any sentence 

Proviso to sections referred to in section 413 or section 414 by 
4*3 and 414 uliich any tno or more of the punishments 

therein mentioned are combined, but no sen* 
tence which would not otherwise be liable to appeal shall be ap* 
peahble mciclj on the ground that the person comicted is ordered 
to find «!ecunt> to keep tlie peace 

Explanation — A sentence of imprisonment in default of 
pajment of fine not a sentence by which two or more punish- 
ments are combined within the meaning of tins section 

S 35 (3) also declares that for purposes of appeal the aggregate of consecuti'e 
sentences passed under that section in the case of convictions for several offence* 
at one trial shall be deemed to be one single sentence 


r mp j Lai SmRh I L R , 38 All 305 
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The exception made in regard to an additional order under S io6 to find 
security to keep the peace i\ouId seem to shon that the addition of a consequential 
or incidental order does not affect the right of appeal if such order is not itself 
appealable 

The retention of a reference tn this section to S 414 appears to be an 
oversight, the reference is meaningless as one sentence only is now mentioned in 
S. 414 


415A ^ot^Mthblandlng anytlimg contained in this Chapter, 
s ciai n h of a luofe pcrsoDs tbaii one are convicted in 

pef/u^cerUmMws*** ouc trial, and an appealable judgment or order 
has been passed tn respect of any of such 
persons, all or anj of the persons convicted at such trial shall have 
a right of appeal. 


Ihis is new, having been inserted by Act No Will of 192J, S 114 A 
doubt IS thus removed which has long troubled the Courts See note to S 413 
The right of appeal granted by this section arises whether the person against 
whom an appealable sentence is passed lodges an appeal or not tor orders that 
arc appealable, see ss 406, 406 407 and 408 

I or the purpose of appeal the aggregate of consecutive sentences passed m 
case of convictions for several ofiences at one trial shall be deemed to be a single 
sentence — S 33(3) Concurrent sentences cannot be taken collectively for the 
purpose of justifying an appeal ‘ 


416. [Savtntj of sentences on European British suhieciSi'] 
Omitted by s Sb of Act XII of 1923. 

Before the repeal of this section nothing in sections 413 or 414 applied to 
appeals from sentences passed under old Chapter XXXlll on European British 
subjects, and under proviso (a) to S 408 (also repealed) an European British 
subject had the option oi appealing either to the Court of Session or to the High 
Court, 


417. Tlie Local Government may direct the Public prose- 
Appeai on behalf cutoi to present an appeal to the High Court 
of Govemmeit in case fiom MX Original 01 appellate order of acquittal 
ofacquitui passed by any Court other than a High Court. 

If the District Magistrate considers that an appeal should be preferred by 
Government against an order of acquittal, he should submit a bnef narrative of 
the facts of the case with his owrn reasons to the Commissioner along with all 
jhe original records and police diaries connected with fhe case 

District Magistrates should bear m mind that the Government is unwilling to 
exercise its right of appeal m petty or unimportant cases, and that it will not 
exercise it merely because the judgment to be set aside is not m accordance with 
that of the lower Court The Magistrate must show that the recorded evidence 
clearly warranted a conviction, and that an avoidable faiJu e of justice has taken 
place — (U P Govt Order) 

An appeal under S 417 includes an appeal from an order of an Appellate 
Court acquitting the appellant 

A speual limitation of six months is provided for the presentation of such an 
appeal — Act 157, Sch II of the lanutation Act, 1S77. 


i Suknandan Singh v K ^mp, <7 C L J. 39 ^ AbJut ivhalek v K Lrap. 
C \V.K, 7 x Asisbbeikbi Emp . I L IL, 4 oC 3 l .byi* 
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ChAl- XXXI 
bi.0 417 


The Sessions Judge should send to the Divisional Commissioner any record 
of a criminal trial that he may require to satisfy himself whether Goi eminent 
should be moved to direct an appeal agamst an original or appellate judgment of 
acquittal ^ 

It IS ordinarily sufficient that the Public Prosecutor or other officer appointed 
by Government should have in opportunity of taking copies of the record iJut n 
exceptional cases, in which Government may consider it essential to see original 
documents, such documents may be given into the possession of the oflicer appointed 
by Government to receive them under such precautions for securing their safe 
keeping and return as to the Court may seem necessary 

A clear statement of the circumstances which are considered sufficient to 
justify an appeal, with the point or points on which it should be preferred, should 
De sent to Gtiv eminent lor consideration ^ 

Where the Local Government appeals from an order of acquittal m n capital 
case, It is undesirable that the late ol the accused should be discussed and deter 
mined while he is at large S 427 accordingly provides that where an appeal 
against an acquittal is presoUed under b 417, the High Court may issue a 
warrant directing that the accused be arrested and brought before it or any 
Subordinate Court, and the Court before which he is brought may commit him 
to prison pending the disposal of the ,>ppeal, or admit him to bail 

If the appeal is against a verdict of acquittal by a jury, it would be only on 

a point ot law liut sec ss 44J and 418 (2} 

An appeal lies under S 417 against a verdict or an order of acquittal on any 
of the charges under trial though there may have been a conviction on another 
charge So, where the jury found the accused not guilty of murder, but guilty 
of culpable homicide not amounting to murder, the Local Government was 
competent to appeal against the order of acquittal on the charge of murder The 
appeal was accordingly heard, and the accused was convicted of murder ana 
sentenced to death * 

In considering an appeal by Government against an order of acquittal, it it 
not for the High Court to say whether, if it had been trying the case, it ought 

not have taken a view opposed to that of the i»ovver Court that is not the test 

to be applied to determine such an appeal While the High Court fully recog 
nizCs ^thi. necessity for the existence ol such powers m the Local Government 
in thfs <ountry it is equally clear that those powers should be most sparingly 
cnfciced, and in respect of pure questions of fact, only in those cases where, 
through the incompetence, stupidity or perversity of a subordinate tribunal, such 
unreasonable or distorted conclusions hav^c been drawn from the evidence a* 
produce a positive miscarriage of justice It is not because a judge or Magistrate 
has taken a view of the case m which the Government docs not coincide, and 
has acquitted the accused persons, that an appeal from this decision must 
sanly prevail, or that the High Courts should be called upon to disturb the 
ordinary course of justice by putting in force the arbitrary powers conferred by 
S 417 Ihe doing so should be limited to those instances in which the lower 
Court has so obstinately blundered and gone wrong, as to produce a result mis- 
chievous alike to the administration of justice and the interests of the public 
liie Sessions Judge, m the present case, has had the witnesses before him ana 
had consequently the best opportunity of judging their truth, and he appear# to 
have conducted the inquiry with care and patience, and to have weighed an 


* Cal 11 Ct Cir 1 January la 18 77 Rules & c p lot. 1 

■ rovernment of Bengal Cir 19 March 19 1875 ,4 

* Government of Bengal V Parmesbor MuUick ILK, 10 Cal , 1039 See #s 4 * 
-aaif 433 (2> 

* Lmp V JudoouathCangooly 1 L R.aCal.syj 
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bt.0 417 


The Sessions Judge should send to the Divisional Commissioner any recor 
of a criminal trial that he may require to satisfy himself whether Governmeti 
should be moved to direct an appeal against an original or appellate judgment c 
acquittal ^ 

It IS ordinarily sufficient that the Public Prosecutor or other officer appennte 
by Oovemment should have an opportunity of taking copies of the record hut i 
exceptional cases, m which (jo\ernment may consider it essential to see origin: 
documents, such documents may be given into the possession of the oflicer appointe 
by Government to receive them under auch precautions for securing their sai 
keeping and return as to the Court may seem necessary 

A clear statement of the circumstances which are considered sufiicient t 
justify an appeal, with the point or points on which it should be preferred, shoul 
be sent to ubv eminent tor consideration' 

Where the Local Government appeals from an order of acquittal in a capit: 
case, It IS undesirable that the late ot the accused should be discussed and detei 
mined while he is at large b 427 accordingly provides that where an appe: 
against an acquittal is presented under S 417, the High Court may issue 
wuriant directing that the accused be arrested and brought before it or an 
Subordinate Court, and the Court before which he is brought may commit hu 
to prison pending the disposal of the Mppeal, or admit him to bail 

If the appeal is against a verdict of acquittal by a jury, it would be only o' 

a point ol Uvv Uut see ss 447 and 418 fa) 

An appeal lies under S 417 against a verdict or an order of acquittal on an 
of the charges under trial, though there may have been a conviction on anotbe 
charge bo, where the jury found the accused not guilty of murder, but guilt, 
of culpable homicide not amounting to murder, tne Local Government wa 
competent to appeal against the order of acquittal on the charge of murder Th 
appeal was accordingly heard, and the accused was convicted of murder an* 
sentenced to death * 

In considering an appeal by Government against an order of acquittal, it 1 
not for the High Court to say whether, if it had been tiying the case, it migb 

not have taken a view opposed to that of the Lower Court lhat is not the tes 

to be applied to determine such an appeal While the High Court fully recog 
nisCs the necessity for the existence ol such pow ers in the Local Govemmen 
in this, -country, it is equally clear that those powers should be most spariogl; 
enforced, and, 111 respect ot pure questions of fact, only in those cases where 
through the incompetence, stupidity or perversity ot a subordinate tribunal, sucl 
unreasonable or distorted conclusions haVe been drawn from the evidence as t' 
produce a positive miscarriage of justice It is not because a judge or Magistral! 
has taken a view of the case in which the Government does not coincide, ani 
has acquitted the accused persons, that an appeal from this decision must neces 
saril) prevail, or that the High Courts should be called upon to disturb th* 
ordinary course of justice by putting in force the arbitrary powers conferred bj 
S 417 Hie doing so should be limited to those instances in which the lowe: 
Court has su obstinately blundered and gone wrong, as to produce a result mis 
chicvous alike to the administration of justice and the interests of the public 
I he Sessions Judge, in the present case, has had the witnesses before him, 
had consequently the best opportunity of judging their truth, and he appears tc 
have conducted the inquiry with cxre and patience, and to have weighed stn. 


‘ Cal II, Ct Cir , I January la i5 77, Rules, fi. c p lot. 1 

» f.ovcrninent of Uctigal Cir . 19 Marcb I9, 1873 

of Bengal V Parmeshnr MuHick, I L R. loCal, 1019 See ss 

‘ Lmp V JudooaatUCangooly, I L R.aCal.ayj 
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other evidence in the case, and to determine whether it is such that the 
not upon it reasonably find the prisoner guilty.^ (See note to S, 423) 

S 418 must be read with S 449, which provides an exception 
here laid down. In cases in which an European and an Indian Bri 
are concerned, and the procedure laid down by Chapter XXXIIl is f 
appeal lies to the High CoWrt on matter of fact as well as on a matt 
See S. 449(1) and note 

Sub-seetton (2), 

This sub-section w’as inserted by Act No XVIII of 1923, S 115 
the anomaly which previously existed that a High Court acting u 
CQuid consider the facts of the case as regards the accused person 
death, but could not look into the facts in an appeal by a second ac 
who had been aw’ardcd a lesser punishment in the same trial. 

410. Every appeal shall be made in the form of 
fomented by the appellan 
pleader^ and every such petition sh. 
the Court to -which it is presented otherwise directs) 
panied by a copy of the judgment or order appealed aga 
in cases tried by a jury, a copy of tlie lieads of the charg 
'“undei section 367. 

r PresesUtioa o! petition ot appe&l. 

“ Pleader ’ means a pleader or a mukhtar authorised under any 
time being in force to practise in the Court, and includes (a) an a 
and an atlcrnev of a High Coart so authorised, and (b) any other per 
with the peimisslon of the Court to act in such proceeding [S 4 (r)) 
an appeal be not presented by the appellant or his pleader, it is left 
tion of the Court to allow It to be presented by .-in authorised age 
his behalf. -(Sec note at the head of this Ch.ipter) But if the .ippell 
and ho is consequently umble to present his nppe.al in person, he 
it to the officer m charge of the jait, and such officer shall fonv 
proper Aprellate Courf— (S 430) If so presented, it is cxempte 
fee» (^ct VII of 1870, S 10, cl x\ii); otherwise if presented to 
or Court of Session, it must be-if a stamp of eight nnnas, or, if p 
High Cou t, of tieo Rupees— JIbui, Sch 11 , Art. I (b) and (r) 1 
Prcsentatii'n of an appeal by post is not a proper prescnintion 
deposit of a petition of appeal in 1 petition-box, for it may have bee 
by a person who could not Icg.-Jlj present it.* Presentation by the 
appell.ant’s pleader when the petition has been signed by the plea 
S. 419 * But it IS not properly presented when presented by n p' 
clerk of the pleader, over whose conduct or .actions be has no contr 
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The fullest opportunity should be gi\cn to persons to execute powers of 
attorney to \\homsoc\er they please and without reference to the mode or cir- 
cumstances under which they might be influenced to do so t 

The Appellate Court has a discretion to receive an appeal unaccompmied by 
a copy of the judgment or order appealed against Where injustice might result 
from a strict compliance with the law, a proper discretion should be exercised 
But m such a case, before hearing the appeal, the Court should have before it the 
judgment or order appealed against, which it can obtain by sending for the 
record Where three persons cumictcd of the same offence and at the same Inal 
presented by their pleader one joint petition of appeal accompanied by one copy 
of the judgment, md the District Magistrate, the Court of appeal, accepted the 
appeal as only by the appellant who had obtained this copy of the judgment, and 
olterwards rejected these appeals as time barred, it was held that he had not 
exercised a proper discretion under S 419 The hearing of these appeals was 
accordingly ordered * 

The time requisite for obtaining a copy of the «entence or order appealed 
against shall be excluded m computing the period of limitation prescribed for an 
appeal — (Act I\ of 190S, S 12) 

Copies of judgments, and of ihe heads of ihe charge to the jury shall, on 
his application, be gnen to an accused person free of cost— (S 371) 


la an appeal piesented under S. 419 

There shall be posted up m the Appellate Court, in a place accessible to the 
public notice of the day appointed for considering the petition of appeal, m order 
to afford the appellan* or his pleader a reasonable opportunity of being heard in 
support of the same, such notice shall be posted up two days at least before the 
day so appointed, unless the appellant or his pleader consents to a shorter notice, 
or distenses with a notice * 

Aft appellant has the privilege of an accused person, and cannot be examined 
on Odth as tu a statement made in his petition of appeal In such a petition, an 
appellant stated that the Magistrate had declined to sununon his witnesses, and 
on being required to make the statement on solemn aflirmation, he was prosecuted 
for giving false evidence It was held lhat he could not be so proceeded against* 
bee also S 343 and note 


420 If the appeHant is lu jail, he maj present his petition 
Procedure when oI appeal and the copiGs accompanying the 
appellant in jail Same to the officer in charge of the jail, who 

shall thereupon forward such petition and copies to the proper 
Appellate Court 

A petition of appeal presented by a person under duress or restraint of any 
Court or Its officers is exempt from stamp duly — Court Fees Act, 1870, 
S 19, cl xvii 

Officers in charge of jails are required to give all proper facilities to prisoners 
for drawing up petitions of appeals or for getting them drawn up by other 
prisoners, or by their legal advisers or friends It is, however, no duty of the 
jail establishment to draw up such petitions* 
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lui lo Ward iUi»- /p-oprJ ij tb* High Court, but wbere puthc tnconvenience would 
isav I oil rjxis, li* h/ali in th* hrst instance /onvard a copy of |us reasons for 
III lisuig or ^«s u g su'‘Ji ipmtence or order stating at the same time why lha 
vngii.o jc prd Iks «/ l^wfi sent Cut where the order is not appealable, no 
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j id t-h win^ tJii. dliLc ot presentation* Ihc prc«ciilatjon of an apjKal to the 
vlivxr ;xi ul t/i< jdd to he forwarded to the proper Appellate Court Is, lur 

purpvso of hiJiuatun, equivalent to a presentation to the Court.* 

Jji jMaokas, the oflicer in charge of the jail, in forw irding a petition of oppe^l, 
I* rc-iujrul to cerlify that the appellant has been informed that, if he Intends 
to appoint a pleader, an appearance must be put m Within seven days from the 
d-tv on vvliivh ihe petUMjii iii ly mch the Appcllitc Courl.* 

flic Prisms Act (I\ of 1^9^), S Oo (5), enables the Local Oovcrnnieiit, kuhjrvl 
lo the control of ihe Governor Gcncial in Council, to in dvu rules consistent with 
(hat Act for rcgulilfng the transmission of appeals nnd |ctItlons from prisoners, 
and Uicir k iniiiiink'iii ms with their friends 
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ufficient ground for interfering, it may dismiss the appeal 
.rilj 

?ro\ided that no appeal presented under bcction 419 shall be 
issed unless the appellant or his pleader lias had a reasonable 
rtunitj of being lieard in support of the same 
(2) Before dismissing an appeal under this section, the Court 
/ call for the recoul of the case, but shall not be bound to do so. 

S 421 deals with appeils prcstried (i) b> Ihe •’ppellont or his pleader, 
hrough the officer in charge of the jail in % Inch the appellant is confined 
le former class of appe Is the nppelhnt or his pleader must have a reasonable 
rluni y of being heard ‘ This is g \cn either bv notice in e tli ense, or by a 
ral order for the hearing of appeiU i\ thin a certain specified time frem their 
•ntation (See infra) Where however an apped is presented through the 
•r m charge of the jiil he appellant is nearly always unrepresented No 
■e of the day of hearing need be given lu ..ucli an uppell int, unless he is 
•sented by a pleader Prisoners appealing from jul should be made clearly 
nderstand that iher appenls nre I ible to be sumnnnly dsmissed, and that, 
ey wish to be heard an ppearance must be put in within a limited time 
jppeal forwarded from ja I shall be summarily rejected until seven days have 
ed after its receipt ind in forward ng a peiiiion of appeal, the officer m 
ge of the jail should invariably certify that he has informed the appellant that, 
• intends to appoint a pleader an appearance must be put in wilhm that 
•* But if the appeil is to be heard lotcc under S 4*3 muse invariably be 
n to the appellant even if he is in jjil * 

Similar orders are in forcv. in the Omted Ppovincfs * 

In the Panjvb a certain number of davs have been fired from the date of 
{pt of an appeal to th° High Court after which it will be heard, the peric^ 
g regulated by the district m wheh the Lower Court is situate, and Sessions 
jes and Magistrates have beea di etied to fir the number of days for their 
ecti't Courts* If however the apjxal ir not heird on the day m fired, and 
petition has been presented by ilie appellant or hir pleader, the Court should 
notice to 5U'‘h person of the day on wlnih the appeal will bo heard* 

Personal appearance ol appellant. 

It IS not competent to an Appellate Court to order a convict under sentence 
ppear in Court ^ But it nas been held (ontra bv the Madras High Court thit 
e IS noth ng in the law to mditnle ihat it was intended to dipnvc appellants 
^vvere in jail of the opportunity of being heard on their appeal A prisoner 
j be heard n perron if he is in jail at the same station * 

May dismiss the appeal summarily. 

■e note to S 4''3 posl regarding the duty of an Appellate Court in hearing an 
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Presentation to the officer m charge of the jail is for purposes of limitation 
equivalent to presentation in Court * . , ^ » 

If an appeal from a prisoner in jail be presented to the officer in charge of 
the jail to be forwarded to the proper Appellate Court, it should be countersigned 
by that officer,’ 

If It IS an appeal to the High Court, Lahore, it should in all cases bear an 
endorsement by the bupermtencient of the jail that the prisoner appealing has 
either intimated that he does not wish to be heard in support of his petition, or. 
It he dots so wish that he has been informed that his agent must appear in 
^ahore within the prescribed number ol days Ihis rule applies mtilatts mutandis 
CO appeals to other Courts, who should communicate to the Superintendent of 
till, jails concerned the number of days that will be allowed lor the ippearance of 
the prisoners pleader ’ 

When an Appellate Court has dismissed an appeal without hearing tlie 
appellant s pleader, and it is afterwards proved to the satisfaction of that Court 
that an adequate excuse has been made for the pleader s non appearance, it is 
open to the Appellate Court to re hear the appeal on its merits buch a power 
should be sparingly used* See however S 369 contra which declares that no 
Court, other than a High Court, shall alter or review a signed judgment, except 
to correct a clerical error 


Petitions of appeal against the sentences or orders of Sessions Judges should 
be forwarded direct to the Regi«lrar of the High Court, intimation ot the fact 
being at once given in a prescribed loitn to the Judge, whose sentence or order 
IS appealed against,* but only in appeals where the sentence or order 
is not final On receipt of this notice, the Sessions Judge should, as a general 
rule, forward the record to the High Court, but where public inconvenience would 
arise from this, he should in the first instance forward a copy of his reasons for 
making or passing such sentence or order stating at the same ttme why the 
original record has not been sent Dut where the order is not appealable, no 
record need be sent unless specially called for A petition not presented in time, 
or not accompanied with the requisite copies, should not be forwarded, but should 
be returned to the petitioner with an endorsement by the officer in charge of the 
jail showing the date of presentation* Ihc preienlation of an appeal to the 
ollicer in charge of the jad to be foiwarded to the proper Appellate Court is, for 
purposes of limitation, equivalent to a presentation to the Court ’ 

In KIaoras, the ofiicer in charge of the jail, m forwarding a petition of appeal, 
IS required to certify that the appellant has been informed that, if he intends 
to appoint a pleader, an appearance must be put in within seven days from the 
U-le on wbivh the petition mny reach the Appellate Court* 

Ihe Pcisact\ Act ot S ttie L'cits.’* GvwiTivrrt-TA, 

to the control of the Governor Gcneial in Council, to make rules consistent with 
that Act for regulating the transmission of appeals and petitions from prisoners, 
and their communications with their fnends 


^21 (1) Ou receiving the petitioli and copy under section 

^^summarv duttiissai 419 or scctioQ 420, the Appellate Court shall 
* **’'*'*’ peruse the same, and, if it considers that there 
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422 , 


nd, m ca'ics of appeal*; under «!ection 417, the Appellate 
shall caucc a like notice to be gnen to the accused 

j Apptl]TW Court nets under S 422 when it is satisfied that there are 
round considering the case The law accordmglv presides that the 

shall 'rd after not ce to the appellant or his pleader and also to such 

IS th Go\crnmenf ma> appoint in this behalf, of the time and place 

hen V appcil and where the appeal is against an order of 

1 , v must be gnen to the acru<^ who ordinarily would be at 

md flic High Court which alone would hear an appeal 

or '«ue 1 wirnni tnd direct the accused to be arrested 

>u| erne subordinate Court who may commit him to 

pen^ __ he appeal or admit him to bail — (S 427) 

Bevcil Disirift~- *5 have been appointed officers to whom notice of 

fa the Court of ‘Session snail be given * except that on an appeal by a 
I emploiee convicted of negligence in connection with a Rnilway accident, 
ihould be invarnblv given bv the Appellate Court to the Ufanager of the 
. concerned * 

an nppeil against an order passed bv a Presidency Magistrate of Calcutta 
of the notice under S 422 should be sent to the Commissioner of Police 

0 to the f egal Remembrancer (See Cal H Cf Rules) 

'fADRss the Publ e Pn secufor (S 402) »$ the oflicer to whom notices of 
to ‘lessions Court should he given* The Dstret Magistrate is the proper 
to direct whether there should be a formal appearance in support of a 
on * 

e Agent and \fanaccf of Radwavs m Madras are nflicers to whom notice 
•als against convictions for Railway offences should Be gven * and the 
Forest Officer in regard to appeals against convictions of Forest offence* • 
BoMfivv n strict hfag strates have been so appointed * and forms have 
'eserhed for such notices • 

the pASMn notice of the t me and hearing of an appeal should be given to 
frict ^fagisfrate in the ca*e of all aooeals other than these which lie to that 
Of to a spocialh empowered Magistrate • and in every case in wh ch a 
V emolovec has been convio'ed of ao offence as such notice must be given 
Head of the Railwav administration as well as to the District Magistrate** 
the CrvTitAi. Provinces notice of aopeal to the High Court or Court of 
; should be sent to the D strict Mag sfrate 11 

general notice posted in the Court house that appeals would be heard for 
ton onh on the first Court dav after nr^sentatiOTi of an appeal does not 

1 appellant a reasonable opportunity of being heard 

•re omission to serve notice of awieal on fb** eflicer appointed is only an 
irify ?nd docs not render the proceethngs void ’* 

court cannot admit an ann»al under 422 oolv on some of fne grounds 
cd jn the petition the appellant is entitled to be heard on the whole case ** 
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Where the appellant in person presented 1 is petition of appeal 
signed on his behalf by a pleader, it should not ha\e been summarily d 
without reasonable notice to the pleader to appear ' 

An Appellate Court is not competent to dismiss an appeal summarily 
there was no appearance for the appellant either by pleader or m person I 
appellant uas content to leave the admission or rejection of his appe; 
determined by the Sessions Judge, that officer is bound to peruse the recci 

The Sess ons Judge shou d consider whether there was sufficient grf 
Interfering which would imply a judicial consideration of the merits of tl 

The Judge in summarily dismissing an appeal is not bound to 
judgment* Such power should be exercised sparingly and with great 
and reasons, however concise, should be given for the order* Hie J' 
should show tlearly that the Judge has perused the record, and has allo 
appellant an opportunity of being heard * But though it may not be new 
write a judgment in the form presciibed by S 367, or anything liKe 
advisable for those Courts whose orders may be challenged by an applic: 
revision to record something wltich may be a guide for the Court a 
revision ^ 

An appellate Court cannot dismiss some of the grounds of appeal su 
and restrict the appellant to other grounds Such an order of admissift 
appeal is not contemplated by S • 

Where a petition of appeal had been presented through the Superii 
of the Jail and while it was still undisposed of a second petition was p 
through Counsel, and the Court dismissed the first appeal summarily a 
on the strength of that order dismissed the second appeal, a readmissior 
appeal whs ordered • , 

But where the “ippeal through the Superintendent of the Jail hw ^ 
sidered and dismis«ed, tho appellant could not thereafter present an appeal 
Counsel 


422 If the Appellate Court does not dismiss tlic 

, , summanU, it shall cause notice to be p 

0 eeo appea appellant Of his pleader, and to sueb 

as the Local Goiernmcnt maj appoint in this belialf, of tin 
and place at such appeal will be lieaid, and sliall, < 

application of such officer, furnish him ■nith a copy of the 
of appeal , 
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and, in cases of appeals under section 417, the Appellate 
rt shall caii'ic a like notice to be given to the accused 

Hie Ap^ll^te Court acts under S 422 when it is satisfied that there are 
groun "v considering the case The law aecordmglv provides that the 
al shai tard after notice to the appellant or his pleader, and also to such 
VJ Government may appoint in this behalf of the time and place 
\the appeal and where the appeal is against an order of 
'■"tice must be given to the accus^ who ordinarily would be at 
case the High Court vvh eh alone would hear an appeal 
jssuc a warrant and direct the accused to be arrested 
''^r some subordinate Court who may commit him to 
. , of the appeal or admit him to bail — (S 427) 

In BESc'iiT'^ 'trates have been appointed officers to whom notice of 

al to the Court of in shall be given • except that, on an appeal by a 
ivaj emptovee convicted of negligence in connection with a Railway accident, 
•e should be invanahlv given bv the Appellate Court to the Manager of the 
IV a) concerned’ 

In an appeal against an order passed bv a Presidency ^^agIstrafe of Calcutta 
py of the notice under S 4*2 should be sent to the Commissioner of Police 
also to the Legal Remembrancer (See Cal H Ct Rules) 

In 'f4DR4S the Public Pmserutor fS 402) is the oflicer to whom notices oi 
als to Sessions Court should be given* The Disir ct Sfagistrate is the proper 
sn to direct whether there should be a formal appearance m support of a 
letion * 

The Agent and Manager of Ratiwavs lO Madras are officers to whom notice 
ippeali against convictions for Railway offences should be pven* and the 
net Forest Officer in regard to appeals aga nst convictions of Forest offences • 
In Bovinsv District ^^aclstrates have been so appointed,* and forms have 
prescr bed for such notices ' 

In the Pisfsn notice of the time and hearing of an aopeal should be given to 
District Magistrate in the case of all aooeals other than those which he to that 
er or to a specially empowered Magistrate ♦ and in every case in which a 
wav emolovec has be^n convicted of an offence as such notice must be given 
he Head of the Railway administration as well as to the District Magstrate’* 
In the CrvrnsL Provisces notice of anoeat to the High Court or Court of 
lion should be sent to the District Magistrate it 

general notice posted m the Court house that appeals would be beard for 
STon onlv on the frst Court dav after oro«entafion of an appeal does not 
in appellant a reasonable opportunity of being heard >' 

fere omission to sene not ce of anneal on fh" officer appointed is only an 
ilarity and does not render the proceed ngs void >* 
court cannot admit an aooenl under ^22 onlv on some of tne grounds 
incd m the petition the appellant is entitled to be heard on the whole case ** 
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S: 

423. (1) The Appellate Court shall then s^^i 

Powers of Appel- Tccord of tUc casD, if sucli rcccju 
late Court In disposing iu Court. After pcrusins: SX’ch 
ofnppeai. Jicarlii^ thc appellant or Ih't 

appears, and the Public Prosecutor, if ho appears, irc. 
of an appeal under section 417, the accused, if I'c 
Court may, if it con'^iders that there is no sufTieicr.* c"': 
interfering, dismiss the appeal, or may — 

(a) in an appeal from an order of acquittal. 

order and direct that further inquiry K' r 
that thc accused ho letried or committcv'. ? 
as thc ease may bo, or find liiiu guilty 
sentence on him according to law ; 

(h) in an appeal from a conviction. (1) rcNer^e th? 
and sentence, and aenuit or diccliargo the ?x\'‘ 
order him to he retried by a Court of vV; 
jurisdiction subordinate to such Appellate ( 
committed for trial, or (2) alter the fuuliwjt 
tainmg the scnlcucc, or, uitli or without 
thc finding, leduco (he sentence, or, C'd 
witliout sucli icduction and uith or wlthev 
ing thc finding, altci thc nature of ^the J 
hut. suhicct to the piovislons of section I’i’ 
section (.’1). not so ns to enimnro the saiuet 
Cc) in an appeal from any other order, alter or 
sucli order; 

(rl) make any amendment or any couseqnenllal < 
dental order tlmt may ho jiiat nr piopor, 

(2) Notliing liercin contained nhall authnilro the (' 
alter or rc\ccse thc \oidiet of a. ivuy> uulew. it la of oplul 
such verdict is eironeoin ouing to a mliidiionllou hy the 
or to a misuiidcjRtamling on tlio pait of the jmy of the 
laid doun by him. 

There is only one rcOrlfllon nn Pin onllnnry imwfri o( n Ci'l'O 
cannot enhance the lenience tinder npjtrnl S. ((i) • 


Bond (or ttin meord, 

^e«Icni Iflid ff«it firm Inif, (fn» I 

■Ppeal, ordered « new Irl ij/ 

•‘'‘fordi there |« nn iini»n »lhy III" fleiilntll ») 

particuhr Mn('l«trntr, wllli tsIiMii) itn' i<m)|iIi (Mr, vl' 

,,, ”» ingh.All W N All W II 
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entjon of the District ^faglstratc ‘ But c\cfrt m cases of urgenej, or when 
TV sanctions n ciifTcrent course, nil prccecdmp> of the Sessions Court addressed 
) Macistnte subordinate to the D strict Magistrate shall be sent to that 
itrate through the District Magistrate In regard to cases so c\ceptcd, a 
of the prccrcdincs of the Sessions Court should be sent to the ^Iagl$tfate 
•ned and to the District Magistrate simultaneous]} * 

Hearing of an appeal. 

ecmplain*nt cannot cla m the right to be heard as a respondent to defend 
mviction under appeal It is a matter left m each case to the discretion of 
ourt * 

he hearing of an appeal c~nnot by the notice gucn under S 4J1, be 
•ted to anv ernund selected f rm the petition of appeal , it is open to nil 
rauads taken* If the Crown is heard m support of the judgment the 
int IS tnt lied to the right of reply * 

he aop“lhte court is buund tc go through the record and dispose of the 
I cn iT« merils md i ann<-f .h«ni «s an appeal merelv for default in appearance 
' appellant or his plead*r* But where the appellate court disposes of an 
' un ter S 42a on the merits ihough the pleader was unasoidably absent 
Iigh Court would nut interfere in resision * 

ht Ca’eutta High Court fer Wiiirr T has eapressed lt«etf in the following 
“ The sourd nile to apoly in ir\ing a criminal appeal where Questions of 
ed fact are in issue is to einsder whether the conviction is rigid, and In 
espeef a criminal appeal differs from v tivil one There the Court must be 
leM before reversng a finding of fact by the Lower Court that the finding 
ang • 

^ an appeal from a con» -tion 1* is for the Appellate Court, as it Is for the 
>urf to le satisfied afTirmat velv that the prosecution rase is substantially 
and that the guilt of (he anpellanf Ins been estaW «hed bevond all reasonable 
To hold that unless reasonable grotmd is given (0 the Appellate Court 
ffenng frem lie lower Court the Appellant must accept its findings of 
IS to approach (he ca«e from a wrong standpoint* It is the duty of the 
a*e Cfurt to arrive at a c nrlusion for itself from the evidence on the 
I asss'^d so fir as it might be bv such reasons and conclusions as were 
It in the I idgm'-nt if the original Court ard not. as a Court hearing civil 
N to r''nsic'er that ihc apoothn was bound to show to the Court that the 
lent under appeal was wrong'* 

1 another ease n it was slated —It «erms to us tint, because the Sessions 
did nrt find that there were «i 11 cient materials en the recerd to convince 
bar the Afagstratc was entirely wrong he tberefore affirmed his dec’s on 
judge ourhi fr have judged -s best he coull from the materials placed 
• him <n the Magistrate's vvnlfon judgment wlnlher nr not. as a ma'ter nf 
tne nrtsoners had committed the ofTcnce of which they had been convicted 


Mad Rules «c No 141 
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On reaSing t>e Sessions Judged judijmcnt, it seerrs p-ctt\ 
unable, e\en uith the aid of the Magistrate’s finding of he 
independent judgment ns to T\hether the pr soners hid committed 
not. That being so, it Tvas his dutj to have acquitted them U 
tvhlch came before him, 'uhatever its shape, svas not sufficient 
satisfj him that the prisoners had been right!} conMctcd, he e* 
acquitted them 


And in another case,* the judgment tias in these terms* “ Th 
scricti} Tight tvhen, tvirh reference to certain nrguments bosed upon t 
of the case, he savs, ihnt, as an appellate Court, he has to look « 
as 7t stands, and if tiould be a departure from the dut} of an ^pp 
he rejected the evidence tvhich the Deptm Magistrate, tvith full ^ 
the defects po nted out ngn nst it, acccjrted, vnhKs that evidence 
bad Such a vietv of the functions of on AppeJhfe Court is prrt 
Ko doubt an Anpellatc Court is bound to presume the decision of 
original jurisdiction to be correct until the contrir} Is <hown, snt 
b*yond all doubt thit m Appell te Court is bound to give ever) rci*: 
to the conclusion whVh the original Court has amved at upon a qu 
ing upon evidence But the Appclhte Court is al«ft bound prccieelv 
•way as the Court of first instance to test the evidence orfrni'icnl 
infriBSicoUv In determining the vvloe of ihe evidence it i« not er^ 
Appellate Cnjrt to snv, a* the Judge «avs in this e*i«o ’I find no 1 ‘ 
evidence re nnd it must he allowed to prcvi'l' but th* C^urt s 
my opinion, also to inquire, rs thorct-ghlv av the Court of fir«t ifi«t i 
th“ prnhablTities an® ng from nli the surround ng circum»finccs of » 
such ai to justif} n revsonvble min-l in coming to the conclusion fhM 
is uorthr of credit This precnulton is rowherc more neeestarj 
eountrj’ It is true thnt there Is no oresumption of periurj agunst oi 
but it has been suffiemndv confi-med b\ ? Jong oourre of evperfence tht- 
be more dmgerous thvn to net unm such icstimonv tvlihoul testing 
both ifH/fifiiicanv and eirlrinstcaUi *’ v 


In a rise before the Alhhnbnd Hieli Court * different op n 
pressed The Sessions Tudge »in hearing the apnrvl in this cise state 
reading through the evidence with evie. he could fnd no Xerv stronr 
believing one side rather tlnn the other, *ind tint, such being ^ 
considered that he w~is h"und In occeot the conclusions vrrived it hv thl 
who, having seen and hevrd the wiinessrs hsd necess*irlv s hotter 
of judging of their rehtive cretl lulitv fTh's wvs ewetiv the pns t| _ 
in Kherai MuUah \ lanah MtitMi it B I R . It' f» 0^ 60 \V f 
tioned above, in which the CMmlfn Tlifh Court hell thvt the ^eV 
should have acouittovl ) In revisleo it was confendovl th^it Ine *e« 
should have formed an Indenendent fud«rmcnt on the ev’dence '■nd _ 
could not do so he should have mven the anoellant the henefit of iV 
svass observed that this was in effect hehttne tint the nnoelfanf sne yd 
Court that there nre good reasons for Interforine end that in ' 
having been sh^wn the conviction should he nflirmeil. nnd It \\as h 
thus dealing whli the aopea? the fudge was not in errv r hut h*d f" 
course prescribed hv the Criminal Procerl ire Code* f'r fu m Ihe p 
. ^ ■’'’d A37 t is ofivintTs that an aon«thnl is pot pfeii«''iv Id the Va 

sahov Court ns |,e i< heferr the Court Irvine h’m h * 

of conv,Vir sufllflrnt ground fi r intrrfcrine Wf'h 


Court 


sumrnar,tl"*r'^^'‘'^'* ”*'* linnear fr^m lid* rase \vh iher 

y dismissed, or was dismissed after ivd lhl 
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ratfnal r to a/Tfct the 'leu cxprc<sed b» the Allahabad High Court, at to 
.*T cf a Ccwft hcanrg a criminal appeal ) 

■ dea’ -fi tv {*1 an appeal the Court should bear m mind the terms of S 537 
dcc’-rr that — 

^b;cct to the prcMs enj hereinbefore contained no finding, sentence, or order 
! It a Court cf ccnpctcnt junsdiLiion shall be reversed or altered on appeal 
r-L-t— 

a''t e^rr*. cr'isucn or irregulantj m the complaint, summons, tvarrant, 
‘ p*ocI i-aii-n order judgment cr other proceedings before or during trial, 
a-T i-qj r» cr other prcceeding under this Cede, 

• cf th* c— jsi '•n to rev se an\ list of jurors or assessors m accordance with 


' C-* itT r*ivd rr^icn m anv charge to a jtifj 

-iru such -n error ctnisjicn irregularifv, or misdirection has in fact ocea 
1 B f» 'un* rf jusiirc 

—In d'lrrmning whether an) c ror, omission or irregularity has 
-aH a fai ure f just ce ihe Ccurt shall have regard to the fact whether 
I i tT ihuj d have been raised at an earlier stage in the proceed 

^ rotes ,n regard to the law relating to the judgment of 

r-vfl le Ccurt 

7 Hi-h C urt nas no poncr to review its own order dismissing a cnminAi 
il and e-n''fnrp the ccnvictior and sentence* 
f) I ric* '(•’gi'traff hearing an appeal from a decision of a Bench of two 
earr Macutra cs is lusiified where the judgment is signed by one Magif. 
oil, 1- Vi.rr.ne .1 (o be s.coed V) Ihe olbtr Mne.strale ■ 

(«| Appeal Iwo ap brdet ot acquittal 
n, 1 cl-u« It »'« be obtcrvcl relates only to a Higb Court to tsb.ch alone 
~>r-al oca.nsi =" enlen el acuu.ilat bes* 

b, Coiernmenl let to Ibe H eb Court afiainst an order olorquittal 
li b.".n" A^pelHIe Court as uell as b, a Cuurt ol or.smal ,ut.sd.ct,on-See 

'7.1 h,. m a case m which the trial was by juf>, it shall he on a 

,1 'I’** J*' The -dlcBcd scvcrii) of a sentence shall for the purposes of 

ff ol law c nly »h g (S sif!) But when the appeal 

pjnp^V, '‘V^’rr^of dMih submitted for confirmation by the High Court 
nnst * ^ „ bound 10 deal with the case on the merits, th- 

IS of bw . and others sentenced in the same 

0tLr;::.breJ?s'l.« bTSed » a^peo, u„ a uiatter ot tact 0. uC, a. 
rustier of lau ‘ oases rejard.ng the 

'r.r'or« H.Sh Court on =i! Appeal OEamst on atqu.ttal prefemnl by 

inmcnl . . .... be applied in determining 

.. AtUllarao Hicil Cbuot h" b „f ,r,e aceused is not 

opeal bv the Co'Cm"’''’' ahers uho bad been con.ioted at the 

Tis applied .0 bearing '™ “Pg, ,„aeeurale and inappropriate test as 
trial, for that »ould baae ^ j ^ Goiernuient against on order of 
d ,0 then. In (^Irf'^eay ssbeibcr. .1 it hid been Hyiog^be 


ttal, 


(0 inem ^ , to <ny nneincr, i* iv 

„ „"o°t' boTetun^ upposel to .hot of .be Louce Court 
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the same limitations The High Court is bound to decide such an appeal, and 
has no discretion to refuse to interfere if it considers that the judgment of the 
Lower Court is wrong No doubt in all cases of appeals the Judges of a Court 
of Appeal are naturallj sery cautious in interfering with the judgment of a Judge 
and assessors before whom the witnesses were examined both on the ground 
that a Court before whom witnesses were examined has superior advantages 
in estimating the xalue of their testimony and also on the additional ground that 
in all criminal cases the accused is entitled to base the advantage of any doubt 
which may arise m the case but, after giving the accused every benefit which he 
can derive from such a decision m his favour if the High Court is still of opinion 
that h* IS gudt> of the offence with which he is charged there is no discretion as 
to whether the Court should find him guilt> or not * 

The Boubay High Court’ has expressed it< approval of the view taken by the 
Calcutta High Court of the action of an Appellate Court in hearing an appeal 
against an acquittal in preference to that expressed by the Allahabad High Court 
These cases related to appeals against orders of acquittal passed in trials held 
by a Court of Session In an appeal against an acquittal by the Sessions Judge 
on appeal it was contended that be should have convicted the accused of an 
offenct not specified in tJ e charge the High Court refused to interfere though 
it was of opinion that this might have been done by the Sessions Judge for the 
accused would not have been prejudiced in tbeir defence and the conviction might 
have been allov ed to stand for the offence of which tbev were guilty The High 
Court, however observed that m such a matter of discretion it would be a wrong 
thing to reestablish the conviction even if so doing were legal The proper 
course would be to order a new tri-l but the exercise of the High Court’s dis 
cretion in such « matter requires (hat It should be satisfied that the case is of 
su'ntient consequence to lustify its iction under this very exceptional section of 
the Code * S 433 (n) of this Code since passed declares that in an appeal 
from an order of acquittal the Appellate Court mv) order that the accused be 
re tried If a Court of Revi«ton sets aside an order of acquittal it cannot convert 
such order into one of conviction it may however pass any other order specified 
m S 4*3 (o) Ibee S 439) and therefore may order a re trial 


In a trial for cheating in which the pr soncr was acquitted the High Court 
on the appeal of the Government held that he might have been convicted of 
attempt and abetment of that offence and ordered o rc trial altough m the peli 
ticn of appeal this objection had not been taken for it was held that the accused 
ha I not been unfairly prejudiced and had not a«ked for time on the ground of 
surprise * 

In another case however it was held that it would not be proper for the High 
Court to consider an ippeal by Government against an acquittal on a ground not 
*aken on the objections urged m the petition of appeal It is for the Court to 
cansider whether or not the arqu Ital on the p^ticular charge could be sustained 
id It was not open for consideration whether a charge for another offence was 
not maintainable a-, no objection was taken on that point * 

But It has also been held on jn appeal against an order of acquittal that 
nil) ough the grounds on which it was based are erroneous and unsound it * 
bc\mamtained on a proper consideration of the facts upon other grounds • 

here on an erroneous view of the law the Sessions Judge on apneil 
ocqu itcd the accused the Hign Couit on the appeal of Government set aside thi 
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I I f / i not beer heard by the Se««ions Judge on the merits, 

ff f , / / tf-*t app^l was ordered* 

f r rcMsion against an appellate order of acquittal by a 
If / *r H gh Court held that it should not interfere where the 

/, f y « * rn the appreciation of evidence or where there is no patent 

f in the order whch has resulted in grave injustice* 


Where the acquittal is by verdict of a jury 
in such a case would be only by Government (S 417) and only on 
^ f, ^rf>y tf law fS 4t«l It would also be onl> to i High Court (S 417) S 423 
( , declares that nothing contained in that section shall authorise the 

f filter rr reverse the verdict of a jury unless it is of opinion that such 
n erron^ us owing to a misdirection by the Judge or to a mis-understand 
rn Ih- part at the lury of the law as larf down b, him It aometlmes 
S'-™"'! f appeal „ that the Sessions JitdRe has admitted as 
J^rt-ee what is not lesally admiss Me that is iirelevant and in so placini; it 
M ire the ,urt has been Juilty of misd rection Bat no finding sentence or oSler 
passed fy a &urt of rempetent , nr, fiction shall be reversed or altered on aoMal 
c-1 account of anv misdirection m a charge to a lurv unle« e„nt, JAi » 

fart occasioned a failure of lust fs cw in ^ "'‘sd'rection has 
rt has interfered when it hal foimd that ^?^sc!,^en roMS'.V® 
ce being laid before the jury the accused tn* K**n i Imdmissible evi 
he question has then arisen when the verdict m set mdron “Ihr** J" ‘'iT 
order should be passed S 167 of the Cvudence Ae, ^ 

Act II of .855 S%7) declares tLt . he . mp;;Sradmmll fr^c. c,Vn 

shall not be ground of itself for a new tnil or rever.-it / f 'a \ ? 1 ^ 

if l‘ shvll appear to the Court before wh ch such rlWfi! n 1 ^ 

pendently of all evidence objected te and ndmlll.d II cre I A* I.fli '! 

to Justify the decision or tha* ,f the rejected ev. lenre ), r) U V 

no to hnve varied the decision but m considerm, 1 

must assume the finctions of a jury at the trial Cin ii * '** 7 ’ \ 

tiM Calcutta Hgh Court refused to 

whether or not the iccused had been r chih c nv« , 1 r? i.. f **• 

a cw hef re the Judcial Commitlee of .he IV, vy r /" 

S viih ^Nalc«« nd accordingly ordered a new md q / »> w 

i 87*J not apparenti, refeired to or c'nV jir. J ^ " » 'Id » . A . 

Slew of the lasv has not Iieen m-eni»t 
ourt ■ and has been disapproved by ^Ihe r'^ fl n II r 1 tjir lanj, 

V In the fomier ease' it was held that i w nd 

contse taken b, the Full Bench of the Caleun i.i ? V" ” " 'd » svllh 
pmetice in the Hifib Court of Bomba) and u S' , " 'd'h the 

lurs IS out of the was there i, no restriction , 'I e vivdW , f 

will, the esse rf which it ha, eompTele .,ir"„ , ' , f the C. irl )„ deal 

S ^^3 snd that nowhere does the law lay down ih 1 ''i"" l'■>sid■d by 

liirs s set aside the Court must neeessanl, di^ a ' " " verdict of the 

wU^'o^'eS" ™ nn^a ’n";^ ,r°";,~‘- 
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The Allahabad High Court refemng to the case of II afadar Khan v. Q -Emp 
held' that it is not open to the Appellate Court to substitute jts own finding lor 
that of the jur> and to tonvitt the accused of the offence of which the jury haic 
acquitted them, or of some cognate offence substantiated by the evidence whicn 
was before the jury and in this respect an appeal under b 41b must be dislin 
guished from a relcrence under S 307 

The Boinbac High Court m disapproving of the case of \\ afadar Khan, 
which loliowed a case before the Judicial CommiUcc of the Privy Council on an 
appeal Irom New bouth Wales,' held that Hut authority was inapplicable to the 
priclict in Courts m India which was based on Indian enactment* (the Indian 
evidence Act, 1 of 1^72, b 1O7, the previous Act of 1855, and Ss 423 (d) and 537 
>f the Code ol Criminal Procedure), and it also relied on several reported cases 
)f the High Courts m Inoia which had declared the law to the contrary btill, 
hough the practice has been to consider the evidence on the record if the verdict 
>f the jury 1$ set aside, the High Courts have not invariably passed the final 
irder on it Jhey have done so aficr determining whether there shaU_be jft 
lew trial, for, as pointed out so far back as 1866, by Peacock C J , in delivering 
he judgment of a 1 uu. Bcirai. in some cases it may be necessary (to order 
1 new trial) where evidence is improperly rejected, or, for other reasons, the 
'Ippcllate Court is unable to form a correct opinion as to the guilt or innocence 
^f the aipclunts But when the finding and conviction are objected to upon 
;he ground that the Judge did not properly direct the jury as to the degree of 
neight which ought to be given to the evidence, this Court, sitting as an Appellate 
Court is not necessarily bound to send the case back for a new trial If the 
Court IS of opnion thii the evidence could not, in any proper view of the case 
support a convieiion it would be worse than useless to send the case back for 
a new trial In determin ng whether the verdict ought to be se' 
new trial granted for a defective summing up of the evidence, the 
to be considered is, not wheihe , upon a proper summing up 
evidence, n jury might possibly give a different verdict, but whethei 
effect of the evidence would require a different verdict ’ * 


wnoie questioi 
of 

**^e>timate 


It was not however until 1874 that Au XI of that year, amending th- „ 
of 1872, expressly gave an Appellate Court the power m order a new trial 
appeal against an acquittal as well as against a confction 

An '\ppellatc Court, in setting aside nn acquittal or conviction in a i 
jury, will accordingly consider the evidence which has been or can be mo- V 
brought against the accused, and determine whether it would justify a 
with any reasonable prospect of a conviction If it is, in its opinion, insuffic"** 
ic will not order a new trial for the reasons stated by Peacock C J , m £j**l 
Uukshs case If the verdict be set aside fo» misdirection, it must aUo^k! 
because such misdirection ha* in fact occasioned a failure of justice*^ 
S 537 (‘^) introduction of the words ‘ m fact, by the present Code 

has been observed, is 10 emphasise the duty of the Court to go into the meVi^ 
before interfering m consequence of misdirection * It would be impossible | 
determinfe whether misdirection has occasioned a failure of justice without con^ 
dering the evidence ® It maj be mentioned that in the Code of 1S72 (S 283), 
words "has occasioned a failure of justice* were explained by the addition 
^fleeting the due conduct of the prosecution or by prejudicin he prisoner la jZ 
defence and that, m S 537 of the Codes of iSSa and 1 word* 

been omitted, though this explanation seems to have ted by 

Courts 
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order and as ihe appeal had not beer heard by the Sessions Judge on the merits, 
n rehe\nog of that appeal was ordered' 

In an app ication for roMSion gainst m appellate order of acquittal by a 
Magistrate the Madras High Court held that it should not interfere where the 
quc<-tion IS on- as to the appreciation of evidence or where there is no patent 
error or defect in the order which has resulted in grave injustice* 

Where the acquittal is by verdict ol a jury 
The appeal In such a case would be only by Government (S 417) and only on 
a matter of law fS 418) It would also be only to a High Court (S 417’) S 423 
(aj moreover declares that nothing contained in that section shall authorise the 
Court to alter or rciersc the aerdict of a jury unless it is of opinion that such 
lerdict IS erroneous owing to a misdirection by the Judge or to a mis understand 
mg on the part of the jury of the law as laid down by him It sometimes 
happens that Ihe ground of appeal is that the Sessions Judge has admitted as 
cMdence what is not legally admiss ble that is irrelevant and m so placing it 
before the jury has been guilty of m sd rection But no finding sentence or orfer 
passed by a Court of competent jurisdiction shall be reversed or altered on appeal 
on account of anv misdirection in a charge to a jury unless such misdirection has 
\n fact occasioned a fa lure of Just ce fS 517 (d)l In several cases the High 
Court has interfered when it has found that in consequence of inadmissible evj 
dence being laid before the jury the accused has been prejudiced m the tnal 
question has then arisen when the verdict is set aside on this ground what 

should be passed S 167 of the Evidence Act of 1877 fwhich reenacted 

n * ^ 1r*r improper admission or rejection of evidence 

1 not be ground of itself for a new tr-l or reversal of a decision in any 
t‘ shall Dppey to the Court ^fore r j -h such objection is raised tha/ mde 
pendently of all evidence object^ to ar admitted there was sufficient evidence 

to justify the riecismn or fha' if (he rejected evidence had been received ft Sf 

no (0 have varied the decision but m roosidenng such evidence thi S 
must nssume the functions of a juiy at the trial On th« f»Lind « ^ i 

th> CMcuttn High Court refused to go into the ev dence 
whether or not the iccused hid been nghtlv convicted The l/ShV 
1 c,ase hefire the Jud c al Committee of the Prnw Couned 
^oiilh ^\^les< mil nccordinglv ordered i new trnl S if- Jf iV" w 
(I of 1872) wnv not npparenttj rcfeired to or considered ' ^ Evidence Act 
That Mew of the law has not J eeo icirepted bv o 1. , . 

Court * nnd has been disapproved by the Hmi, r*^ ^ Bench of the same 
yT in the former case* if was held .Jar” was nol*' 
course taken by the Full Bench of the Calcutta HiJb V with 

mctice in the High Court of Bombay •• and it wns 
a jur> IS out of the way there is no restriction orjhe n t verdict of 

with the case of which jt Ins complete seuin m anv 

S 423 and that nowhere does the law Jay down thJ ways provided by 

jiir) IS set aside the Court must necessarily direct a i verdict of the 

of the evidence one of the pnsoners was acauittc^ consideration 

was ordered ^ ^ trial of two others 


iCovjt of Bengal r GokooJ^ChunderChowdhury w R~Cr ^ 

4 ■ ' , , . >35 

I ‘ ('S94) A C s, 

4 . . c)2Cal w N 360 

• J loBom 7^,, 
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Iriie Allahabad High Court reJernng to the ose of II afadar Khan v. Q -Etnp . 
J that n IS not ojun to tin. Appelli.te Court to substitute its own finding lor 
of the jurj ind to coiuict the accused of the offence of which the jury ha\c 
titled them, or of some cognate offence substantiated by the evidence whicn 

'before the juq , and in this respect an appeal under b 41b must be distin 

^ from a reference under S 307 

I e Bombay High Court m disapproving of the case of II afadar Khan, 
' followed a case before ihe Judicial Committee of the Privy Council on an 
from New bouth Wales,' held that that authority was in ipplicable to the 
. m Courts in India which was based on Indian enactments (the Indian 
£ Act, 1 of ibya, S 167, the previous Act of 1S55, and Ss 423 (dj and 537 
*^Code of Criminal Procedure), and it also relied on several reported cases 
High Courts'in (nuia which hatf dec/ared the Jaw to the contrary Still, 

i the practice has been to consider the evidence on the record if the verdict 

jury is set aside, the High Courts have not invariably passed the final 
on it Ihej have done 'o after determining whether there shall_be a 
<33], for, as pointed out so far back as iSd6, by Peacock C J , in delivering 
_*'pmenl of a 1 lu. BE^cil, * in •«onie cases it may be necessary (to order 
V trial) where evidence is improperly rejected, or, for other reasons, the 
eWate Court rs unable to form a correct opinion as £0 the guiJt or rnnocence 
die appellants But when the finding and conviction are objected to upon 
'ground that the Judge did not properly direct the jury as to tlie degree of 
ijbt which ought tu be given to the evidence, this Court, sitting as an Appellate 
■ 't, IS nut necessarily bound to send the case back lor a new trial 1! the 
^ IS of opinion that the evidence could not, in any proper view of the case, 
ri a conviction, it would be worse than useless to send the case back for 
jr trial In determining wlietber the verdict ought to be set aside, and a 
|rial granted, for a defective summing up of the evidence, the whole question 
I considered is, not wheihc-, upon a proper summi ^ ^ 

W a jury might possibly give a differentjerd , ut whether the lecitimate 
r,i. of the evidence would require a different verdict ® 

It was not however u^l tS^ that Act M of that year, amending the Code 
1872, expressly gjv^an Appellate Court the power to order a new trial in an 
»1 against an acquittal as well as against n conviction 
An ^ppellate~Cooft, m setting aside an acquittal or conviction m a trial by 
, Will accordingly consider the evidence which has been or can be prODerW 
ght against the accused, and determine whether it would justify a rc-Uial 
ji any reasonable prospect of a conviction If it is, opinion, insufficient 

w» *■ not order a new Inal for the reasons stated C T m ’ 

case If the verdict be set aside for 
‘ such misdirection “ has m fact occasione justice 

(d) The introduction of the words “in fact. Code 

n observed, is to emphasise the duty of the Co 
jfreftermg m cotrsequenve di mi^ireCtion*' 'it 
ie whether misdirection has occasioned a failure 0 
Jie evidence ® It may be mentioned that m the Cod 
‘has occasioned a failure of justice” were explained 
^g the due conduct of the prosecution or by prejudicing 
and that, m S 537 of the Codes of iS 8 j and i^, 
mitted, though this explanation seems to have been 
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In an inn , oil, an lor rniKiMJ gainst in ippcllate order c! a 
M J."rit" Jh- Midri. H.eh Conr. held llmt .1 ahonld not 
nnrninn an- n to the ipprmahon of n.,d«iee or ohere there 
Irror nr defert in the order nheh las resulted in grave injustice* 

Where the attqtilltnl Is hy verdict o! a jury 

Tile ippeil in such i nse aould be onlj by Goiemment (S 417) 

1 milter of I in IS JlS> It «0“M ilsole onll to J High Court (S 4 
III moreover del tbit nothmd contiined m that section shall 

• the \erdift of a jur% unless it is of op n c 

♦o *1 misdirection to the Judge or to a mis- 
rf of the fis faid dosifi bv hni. It 
of appeal is that the Sessions Judge has 
t admissi&fe that is irrelexant and lO so 
guilty of misd rcction Put no finding 
„ junsd ction shall be reserved or a’ ered 

irection in a charge to a jury unless *uch au* 
fi lure of just ce fS SV (dj) In seseral cas»s 
when It Ins found that m ton»e(juenw of laadcn 
re the joti the accused hj, b.e„ (rejudiced tn 
then an«n vhen the senJict i« set stde on this 
passed S ifi 7 of Jht Esidence Art of fs^-hidi r 
S c) impfopcr admiss on or reie^jon of 

d of itself ^f^ai of iriffrsal cf a d“ci*K?n in 

10 tf ch such obiert on « raised 

of all «i adm tied there uas suffcient 

eijdence had been reeeired 
4t in ntidenng such eiidenee th 
y at the lal On th s ground m 
to go into trtf eiidenp? and decide upon 
been rightlv comicicd The Tfigh Court . 
Committee of the Trii'J Council on appeal 
rjgh ordered t new Inal S tfip of the Ei 
nth refeired to or cons dered 
the law has not f»een accepted be anothpr Bench of fh 
Wid has been ctisapprmed by (be High Courts of f' 

^»e former case • it »*as held (hat it tvai nor n 
taken bt the Full Bench of th- Calcutta High Court* or tvi 
in the High Court of Pombnj *• and »t was held that once the * 
k out of the «at (here i« no restriction on the powers of (he Court t 
^ case if which it ha* complete tnsm m an> of (he wa>4 oroMd 
4,1, at^ that nowhere does the law Isy down that when the lenfict 
k ««t aside the Court must itecemnty direct a new tr,al On consid 
icqutted and s new tnal of two 
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The Al aruiyad H gli L reftm ig to the «><■ n hh^t \ Q £’«/'- 

he!\l* that »t i n't t tl»c ** C»-urt to «u^ tuute its own bthlaJS i’T 

that if ifw |un anj i cvi>K't the axt.'irJ if the iffence if whuh the jun ha« 
acifj tej them ir if *ine i 3 erce uVtantuteii b\ the eNideoce tiiuca 

wa» bef re the jun and n this rr«j«ect an apj'eil under '♦ 41'' must be ii«> »v 

gu Vvl frvm 1 retcnt'N.'e under J07 

The Biniha> H e,h Lcun in d lapi'n.ung if the ca^e cf II af-iar Ahan 
v.h ch to^owed a ea«e be! re the >udKt-it Ciatmec cf the PniT Council on »n 
pj^a! Inn New *v.>uUi Wac'* h VI that thu autbiMiti \va in ij^'lKable t the 
^'racticc m Ciuris in India wtxh wa bJ'<il in Indian enactmerts (the Indian 
fc.M*ercc \o, I f '' lb, the prex-wus \ct f and ‘^■s. 4.3 (i) and *37 

if the Cede ct Cnm nal Inx-x-du.!) and it i -i relieu m «e\eral reputed caies 
if the Hijjh Cwins in Inuia nhtvh had deilated the law to the cvnjan ''til, 

tb the prictiec ba» been t cv' iJer the exidenn; i\o the revord if the imict 

cf the jun is set as-de the Hi^^h Curt bate nit ini-anahlx passed the final 
irv--r in it Thei hate d ne o altir uetennimn^ whether there «haL_be a 
new tnol, f r a> p. n id lUl 10 tar K-rk a» h» Peaci'cL C J , in delix'crtcg 

the judgniem if a hiii btMni tn M.ne !“*•<». 11 i*ja> be coce''Sarr ^ti> ctier 
a new inal) where e\»de'''e t ir rejected ir f-e I'ther reasias, the 

-Vppe Lte Ciurt is unah e t f nn a txrrecf m n as t the guilt ir innxence 
It the ap'e ant'- t> t whm iJk rriiac and Cicxieti n are I'bjected to up.'O 
the grii-od that the Ju-^^ dJ n i lA'perh imt the jun -is t the digrec cl 
weghtwhch aght t be..ieii ibecxw.ei'-e th > Ciun ttjng is an Appellate 
CiH.rt i n t nece'san ' biaiwi t 'i d the « e Kwk lor a new tnak If the 

Court Is f 'p d n thn the nrene >ud r in inx pn’per view cf the ease, 

s p»xrt i miK't n i w ud bi wnre thjn u<eevs t «erd the cat* hack for 
a rew inal In de em n whither the xerd'ct ouch t be «et aside, and a 
cen truJ gnn ed f r a dc/evti e ua r “c up if the ende-ce, the wfceic ijuee&oo 
to be cin«’d'-ed i r t wbeihe ipn a pn'per i~j;i [ > r * T~i ' *; — 

ex dence a jun ts geTe*^Bf»e*rt^w'hether the legittcute 

effect f the exideiwe « hiVI rexjuax * c:'*ir«ii xerdia 

It was n t huwexer until r''“4 iha Act \I if that reatr, azaendotg ih* Cixi- 

of eipce* S gaxe aa \ppe ate C u t the pwer to uder a Pewtnal in an 

appeal a^a ^ t an tai as we I a j-^a a ciaxicti n 

An \ppe ate C w-rt in «eiung a sje n ji-x, ttal or coaxTctnei m a tnal by 
j_r\, wnll ..nxrd-''g!x \n •dcr ‘he ex-vene wb-cfi has been w can be { etyer l r 
b-xM-gi-t aga n i the acvu'ed ai'd de ertr "e **'eiher it wx:*».d a re»tnal 

widi dox teas n^b e p-v ,vxt l ■» cuixTctun 1/ a la us epjij o lOsuSoe*-, 
u w J o *dei a new ir al f ihe rea'iHs « a ed bx Pea-'Cek C. J , la ELtiet 
hsts** s case If the xeniict be ^ asde fN ta-sdirect- n, k ts.st »*«=' be 
beca '« u h rul'd recu c h-is 10 fat 'ocs i -ed a fauure cf justice — 

S 5j- (dl The in rw.jc' a f tV w\xxis in fat bx t‘'e peesect Cede, 1 
has been oh-ened is 10 crTpSavise tN* d-tx cf tV Court to gi in o the taents 
be’’-« in erfenng in cx>«e^jeice f m sd-mn n« U wvu’J be uapmIbV to 
de*enn "e whe her laKi revt n ha xert x^td a fai ure cf justKe wnjj ut cccs*. 
denn^, the ex 3 see It ir-.x be c-e^ai .id tha in the CiJe if (‘k the 
weeds has ivcasuned a faiJj'c 1/ ju jee wxsre eapiained bx the adi—ion br 
affecting th- d-e ci’'wUrt if ‘’'e pnMecu-ica or bx peTjU'diong the pnsooer m his 
defence and iha., n ** aa" I * 1 '* Cedes if i'^ atid i^Us the«e weeds hare 
been enutted thiugb this eapanaiKn seems to haxe been accepted fce the 
Ccurts. 
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order and as llie tppeal had not be«r heard by the Sessions Judge on the ments, 
a re hearing of that appeal was ordered * 

In an app ication for re\ison -gainst an appellate order of acquittal by a 
Magistrate the Madras High Court held that it should not interfere where the 
question is on- as to the appreciation of evidence or where there is no patent 
error or defect m the order nhich has resulted lO grave injustice* 

Where the acqulUtd is by vfitdlct ol a Jury 
The appeal In sich a case would be only by Goxernment (S 417) and only on 
n matter of law (S 4JR) ft would also be only to i High Court (S 417J S 423 
(2) moreover declares that nothing contained in that section shall authori^ the 
Ccurt to alter or reierse the \erdct of a jury unless it is of opinion tha^such 
icrdict IS erroneous owing to a misdirect on by the Judge or to a mis understafnd- 
ing on the part of the jury of the law as laid down by him It sometimes 
happens that the ground of appeal is that the Sessions Judge has admitted as 
evidence what is not legally admissible that i* rrelevant and in so placing r 
before the juni has been guilty of msdirection But no finding sentence or 
passed by a Court of competent jurisdiction shall be reversed or altered on appea 
on account of anv misdirection m a charge to a jury unless such misdirection 
in fact occas oned a failure of just ce fS 547 In several cases the Htg 
Court has interfered when it has found that m consequence of inadmissible e% 
dence being la d before the jurv the accused has been prejud ced m the tr 
The question has then arisen when the verdict is set aside on this ground 
order should be passed S 167 of the Evidence Act of 187* fwhich re 
Act II of 183$ S 47) declares that ihe improper admission or reiection of evi 
shall not be ground of itself for a new trial or reversal of a decision in any 
if I‘ shall appear to the Court before which such ebiection is raised that in 
pendently of all evidence objected to and admitted there was sufficient evi 
to justifv the decis on or tha* if the rejected evidence had been recewed it 
no to have varied the decision but in consdermg such ev dence the C 
must assume the functions of a jury at the trial On ih s p ’ 
th Calcutta H gh Court refused to go into the ev dence and 
whether or not the reused had been righth convicted The 
a rase bef rc the Jud c al Committee of the Privy Cnunr 1 
^oulh Wales ^ nd acctrdingh ordered a new trial S \f 
(1 of 1R72) was not apparently refeired to or cons dered 
That view of the law has not 1 een accepted bv anotl 
High Court * and has been disapproved by th* High ( 

Bombay * In live former case • U was held that it wa 
the course taken by the Full Bench of the Calcutta 11 
practice m the High Court of Bombay »• and it was 1 
a jur) is out of the way there is no restriction on the 
with the case rf which it has complete sei«n m a 
S 413 and that noavherc does the law lay down tl 
jury IS set aside the Court must necessarily direct a i 
of the evidence one of the pnsoners was acquitted an 1 
Was ordered 
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It may be ordered when the Appellate Court considers that a proper trial has 
not b'*en held because much necessary evidence has not been admitted and much 
documentary eiidence nat established, and that a full and complete inquiry into 
the real fact \\'is adiisahle 

An Appellate Cojrt has no power to enhance the sentence although it may 
be that on a fre«h trial a more sc\ere sentence may be passed but that is no 
reason why the power to order a retrial given without any restriction except the 
exercis" of a proper di'crclton should be limited * 

Where m ippeal the Sessions Judge set as de a conviction and sentence, 
on the ground that ’ht ^^agl^trate hid no jurisd tion because the offence was 
triable exclustieli bv i Court of Sescinn but passed no order regarding fresh 
proceedings it wis held tbit there was no bar to the Magistrate comrfiitting the 
accused for triil by the Court of Session * md when a Session Judge in setting 
aside a cfnviction is without jurisdiction has omitted to order a retrial he 
can do so subsequently * 

It mav b® pointed out that S 417 of the Code of 1861 and S 284 of the 
Code of 1872 both limited the power of an Appellate Court to order a new trial 
to a tise in which the appellant had been convicted of an oTTence not triable by 
the Court by which the conviction was had The law was modified and enacted 
by the Code of 1882 as it now appears in S 423 of this Co 3 e 

Or to be coounitted lor trial 

An order bv an Appellate Court setting aside a conviction and sentence hy 
a Magistrate and ordering the appellant to be committed is not limited to the 
case of an offence triable exclusively bj a Court of Session and therefore beyond 
the jUMsdiction of the Magistrate* A District Magistrate as a Court of appeal, 
can n setting aside a conviction and sentence by a subordinate Magistrate direct 
him to comm t to the Court of Sess on * Nor is it affected by the provisions of 
S 42 1 which declare tint an Appellate Court shall not enhance the sentence 
An order to c mmit does not necessarily amount to an enhancement of the 
sentence even if t results m the trial for an offence of which the appellant may 
have been acquitted by the Magistrate • The appellant by appealing brings the 
whole case b ore the Court of appeal and as the law empowers the Appellate 
Court to lifer the finding there is no reason why it should not have the power 
to find the appellant guilty of an offence wh ch it considers to be established 
n-ereiy because rhe Court Wow has acquitted him of that offence and found him 
guilty of some other offence ^ But the offence must be one for which the accused 
was charged ‘r might nave been charged m the trial that is relating to the same 
transaction So where the accused had been convicted of murder, and on their 
Ippeal had been acquitted of that offence the High Court refused to order a 
trial for dishonestly receiving stolen piopertv (S 411 Penal Code) as the accused 
was never charged with that offence and it was not one cognate to the offence 
of murder, or one which was connected with it «o as to form the same transac 
tion *— (S 23S of this Code) 

* Satisli Chandra Das Dose T L R 27 Cal 172 (s c > 4 C V "N 16O 

* \bdvi\ Ghawv i Envp I t, R 20 Cal 412 (s c) 6 Cal N 640 

* In re Kami Reddi I L R 3 Mad 4^ 

* p Emp I Abdul Rahitnan I L R 16 Bom 5S0 dissentin" from p Frop r 
Sukha I LR 8 All 14 also Satish Chandra Das Bose I L R 27Cal 172 4 Cal N, 
166 

* Misn Lai v Lachmi Narain I L R 23 Cal 350 In rc Rami Reddi I L R, 

3 Mad 43 

4 /a T- ^ j L. 
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When the Appellate Court set asid- a conviction and sentence on the ground 
thot the MiS'strxte s«.as lauhout jurisdiction to hold the trial, but did not order 
fresh proceedings to be taken for the commitment of the accused, the Magistrate 
ftas competent without such order to hold an inquiry and commit* 

When the ^Iaglstra^e comicts of an offence which he is competent try, the 
So*«iQns Judge IS not competent on ^ppe ^1 to set aside the conviction and 
stnience, and direct the accused to be committed for an offence tnable etclusnely 
by a Court of Session on the ground that the proceedings are void under S 530 
He should not direct the commitment to be made in such a case unless he u 
of Opinion th it the accused has been prejudiced or that the sentence is 
inadequate * (See note to S 530 post — “ Tries an offender ' ) 

(2) Alter the finding. 

The finding cannot be altered so as to convict the accused of a graver offence 
than that with which he was charged unless an opportumtv be given to him 
defending himself agamet a charge of such offence * 

Coder S 23? <2), when a person is charged with an offence, and facts are 
proved which reduce it to a minor offence he maj be convicted of the minor offence 
though he 15 not charged with ii — (See illustrations to S 238) So also under 
5 23^, if a single oct or a senes of «ct< 1$ of such a nature that it is doubtful 
which of several offence® mav be proved and the aecu«ed is charged with one 
offence and it apoears in evidence that he committed a different offence of which 
he might have been so charged he ma> be convicted of the offence 
he IS shown to fua'e committed atiheugh he was not charged wath it (S *37) 
When the accused s charged with an offence m a case within S 336 he may 
be convicted of having attempted to commit that offence, although he is not 
separate!) charged with it— fS 337) 

So also where ihe accused had been convicted of cheating whereas the facts 
rourd cnnvtituted criminal breach of trust, the conviction and sentence were 
maintained * 

Where certain acts are proved constituting an offence and the Court has 
V pphed the I m bv convicting the accused on a charge of an offence other than 
mat for nhch he should have been propcrlj charged on proof of the commission of 
|ho5C act* and notwuhstand ng the eir< r, the accused has b> his Jefenee cn 
dea» cured to meet ihv accusation of ihv conimi«sion of those acts understanding 
the charge to mean an offence arts ng out of and made up of those acts his con 
viction for the oITcpcc which those act-, proper!} constitute mnj be maintained 
if the accused has not oeen prejvtdced bv the alteration of the finding The errot 
IS one f f form rather than of substance, and the alteration b} an Appellate 
C urt of the charge or find ng to one of n more senous offence would not 
necessitate a new tmf espressh on a charge of the offence So, where the ffigh 
Court on apoeal feund that the accused, who had been charged with and convicted 
of an attempt to commit an offence, had, b} the acts found, commuted the offence, 
and the accused has known the acts with the commission of which he was charged, 
anf he has endeavoured to show that Ihev were not committed b> him and that, 
if thev were committed he was in no vva} responsible for them, and has failed 
the High Court refused to interfere on appeal * 

So also where the appellant vvas convicted of abetment of an offence, whereas 
on the facts found and proved he was guilty of committing the offence itself, the 
High Court refused to interfere on revision* 
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!i ts mi 1 iinucrtil rtile itnJ in no ca<e c«n in Appellate Court convict in 
if iKlmcnt, wlien ho vvis chirj.«l onl) with the prjncipil offence But 
It IS discretien ir^ with tin Appctlile Ciurt to allou such fresh charge being tried 
n nviP 

( 3 ) Alter the enture of the sentence hut not so as to enhance It 
An order to comm I the ippcHmi for Inil is not an cnlnncemcnt of sentence 
Th“ irni would be held b) anoihcr Court which m) acquit the accused nnd, 
even if he is convicted the ‘cntenrc will not neccssirily be in excess of the 
firmer sentence On the ithcr hand ihi. estnction here imposed meins that the 
Ai'i'c'late Court shill not Invc tit pewer to enhance the sentence under appeal 
j i>iied in a in tl hiKl tij imiiier Court llii* |x>wer was given bj the Code of 
1875 but Was withdrawn b> the Code of i8Sj The cases on this subject ire 
given in 3 prcvitu-, jiorjion if this note 

The extent to which in Appellitc Ccurt Ins power to niter a finding has been 
much discussed b) the High Court, the mun question being whether the power 
IS limited to cases to which sections *37 nnd 13S cm be applied In the first 
plice. It IS now settled livv tint the fici that the iccuscd hive been acquitted of 
a pariicuhr offence in ilicir trial does not bj rcison of ‘5 403 bar the Appelhle 
Court from eenvieting them for ihit offence because the nppeal Is not a second 
trill but merely a continuation of the first trnl * This case is further referred 
to below 

In one vise before tlie Nfadeis High Court it was held that the power of an 
Appelhte Court under 5 4}-! to liter a finding must be used in accordance with 
the piovi»iun« of S-, jj- md jyS* In tint cise it vvis held thit the AppcIIiti 
Court could not icquit the ippelimt of the offence of which he had been convicted 
and convict him of the ibotment of siicl offence Shortly afterw-irds n Bench of 
the same High Court, without mihing any reference to this case, held that there 
IS n thing in S 4 3 ib) (’) to n tnet the fimlm^ which nn> be iltercd to i finding 
of conviction, and the Court indiciled its opinion that the Sessions Judge as an 
^P(Kllltc Ciiiri might hive iltvred i conviction under S 3^5 Penal Cede into 
one under S 147 IVml Code * \nd igiin 1 Dench of the same High Court a 
little liter without mal mg my reference to the case of Padmaiiabha 
ruildfliinavi * took 1 fontriry view ind held thit the power of an Appellitc 
Court to alt-'r the finding vvhik mimtuniiig the sentence 1$ not confined to cases 
falling under ^s 337 an! 338 “ Tfie finding which an Appellite Court miy 
alter under S 4^3 (b) miy rrtite either to m offence with which the iccused was 
appirenllv clnrgi^ in the I>v\er ciurt or ic* one of which he might be convicted 
without I d stinrl chirge In rises not filling under Ss •’37 md 238 of the 
Coile of Cnmin il I’nxedun no d nl I the Appi llite Court cinnot com ict i person 
of an offence with vvhich he wi« not rhirged in the first court, but where he has 
been charged nnd the first rcnirt his recorded a finding on the chirge, there is 
xio n-J 3 soa S/v kriW-xag .i}?-)} fXv Afpt'XXa/X' C(wt mw Awt jaAfevr Jjbe .fvwivog 
Is obviousi) n<i inju«licc in doing ".o ’ * \\’here the Sessions Judge icquitted the 
fCcused of nn offmcc under S 40’, Pcnil Code, the High Court held that even 
if there was i repugnancy m the Judge’s finding it hid power to liter the finding 
of acquittal uiukr S 390 m(o one of conviction thereunder maintain! 

'inienct * 

There Is no doubt tint m Appellite Court cm niter the finding to a con 
for an offence included m the offence of which the ippelimt has been con 
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^ .Uo S •’^7 Illustration So m an appeal in a trial held by 

(S 3 j 8) Sec ilso & .37^^ to a conviction for another 

Jury the iligh finding of diflcrent facts such as a verdict convicting 

ofTcnce depending dishonest mock marriage to one of abetment of 

ci nbcimtvu ot ^ jj,jj j|,g alteration of the finding must be of an 

bifeamy ^ cognate offence, and nit of an olTence which should 

ohence charpu. ^ separate charge bo on appeal a convic- 

^ house-trespass’ 

Where th< Sessions Judge ©n appeal acquitted the accused of the offence 0/ 
h eh they had been con\icted by the Magistrate, though he might property 
have allci''eil the convictions and sentences to stand for the oflences of which 
they were manifestly guiltj, on the conclusion that he might have properly arrived 
at thnt the accused were uoi pre}ud»ccd m ihcir defence by this course, the High 
Court on the appeal of Government igainst the order of acquittal, did not 
consider vt to bo ncccssar) to order a new. trial Ihe discretion to make such 

order requires that the Court should be satisfied that the case is of sufficient 
consequence to lustify the exercise 0/ such exceptional powers ^ In a similar 
ca«e,* the High Court of Bombay on the appeal of the X-ocal t»oicmment ordered 
a new tnat fliat case was tcied undet the Code of 1S72 


ft has been hcftl tint the |owtr given to an Appellate Court to alter the finding 
maintAiniflg the seotente is rrc'pccine of atij condition imposed in respect of 

the power of a Court u ul e togniAance of that olTciiee so on an appeal against 

a cun'iclion of ui fftiKi untki b t* /’tnaf Code in proceedings tnken with 
proper sanction under 5 j<jj of ihis Code, 11 was held the facts found did not 
atnoun* to that offence, but disclosed ilit commission of defamation (Ss 499 and 
Soo IVnil C hJi nd ihhou^h 5> ipi of il>i> Lode ditlarcs that no Court shall 
take cugniaanre f dcfainaf n except upon a complaint made by some person 
eggoeved by thxl offeme and tvo vnth complaint had been made the finding wax 
AhereJ 10 otic of convicii n <1 dcfamntion On revision, the High Court held 
lhat ilthoiigh S 4’i did not hmit the power 0/ an Appellate Court to after a 

finding or prescribe any preliminaries to its nking cognisance of on offence 

fh^r than thxt for which Ihc Court of origiml jurisdiction hid convicted the 
Cei,«Nfurc did not contcmpfitt (he impo'ition upon the Appelhte Court of the 
restrictions imposed b) il upon the Court of original jurisdiction • The correct 
ness of this view uf the ) iw is pen to d>ubt tn the ground (hit the jurisdiction 
of an Api>effict C< iiri in rcgird to ih- proceedings under appeal is only that of 
the Court of original jurisdiction from which vt « derived In civil cases, it hxs 
born hefd by Ihc Jud cni Committee of the I’nvy Council tint xn appeal is a 
continuation of (he trial of the suit, and this ins been held I ) the Calcuttu and 
'fadras High Courts m respect of i Criminal nppeal • 

Where the Scsvictis Judge comicte^l wf an ciffenre under S 3*6 Penal Code 
(gTuvous hurt f j n dingrrous wcajwni and acquitted of on offence under S 
frjoj ng armed with a lieidf) wcipon) the Cxlcutlx High Court oil the appe 1 
if the pntonert i/fcrcJ the fin hng ir one of conviction under S 14S holding 
that the acquittal wis no bir txeejt to further prorctxhngs whcrcxs xn ippen* 
If only a coahnuHion of the sime proceedings * 


xl»o where the xecuxcd were ncqu ttcil <n n chirge of be ng membetx 'if 
an unhwful osvcmblv w tfi ife common ilject rf rrsivling nrrrst, and ^ere 
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conMcIcd uri ' r S 3J3t Pcml Code, the Appellate Court could alter the convic- 
tion to on“ noting ^ith the common object mentioned* 

In UrrFR BirM\ (not including the Shan States), Appellate Courts have been 
rmpowered to enhance «ontcnces under appeal Provided that if the appeal is 
from the ecnlrn'' of a Mai^i^trate of anj class the Appellate Court shall not inflict 
o greater punishment than might have been inflicted by a Magistrate of the first 
class— Reg 1 ig-.^ S-“h cl « But this docs not apply to appeals by 

European British subjects — 7 bid Seh cl xiii 

For pouers of enhancement in the Sanlhal Parganas see Reg V of 1893 
S 4 (\i) in Pritish Baluchistan see Reg VIII of 1896, S ts In the North West 
Frontier Proiinre the piwer to enhance, conferred by Reg VII of 1901, S ii 
has been repealed b) Reg 111 of 1923, S •• 

\n enhancement of a sentence nould be an alteration by which its seventj 
ij increased WTiere there is an addition to a sentence, cither bj increasing the 
term of imprisonment or the amount of fine, there can be no doubt that there 
has been an enhancement The alteration of a sentence here provided for is 
liaweaer something different from a mere reduction of it, since that is otherwise 
provided for The High Courts on revision base, therefore, always taken into 
consideration whether by an attention b> the Appellate Court of the sentence 
under appeal that sentence has bevn made more severe as a punishment so as to 
..mount to an enhancement So where the Magistrate in addition to a sentence 
of imprisonment passed a sentence of whipping which was contrary to law, and 
the ^ppellate Court in setting aside the sentence of whipping substituted for 
I a sentence of an additional tenn of imprisonment, that sentence was held to 
be an enhancement of the sentence which was legally passed and it was set 
aside ' Nor can an Appellate Court alter a sentence of fine to one of imprison- 
ment • Where however the sentence was one of fine only, which the Magis 
trate was not competent to pass for the offence, and on appeal that sentence 
was set aside and a *entcnce of imprisonment was passed, ft was held to be an 
enhancement of sentence and it was pointed out that the proper course was to let 
the conviction stand and to refer the case to the High Court for revision * The 
correctness of this seems open to doubt, because the enhancement of a sentence 
pro supposes that the sentence was a legal sentence 

UTierc the Magistrate convicted the accused of two offences, theft (S 370, 
Penal Code) and mischief by killing cattle &c (S 429), and passed separate 
sentences of imprisonment for each offence and the Appellate Court convicted 
the accused only of the latter offence, it was held that it was not competent to 
maintain the entire sentence as a consolidated sentence “ S 35 enables a Court 
to sentence a person convicted at one trial of two or more distinct offences to the 
several punishments prescribed fof such offences which the Court is competent 
to inflict and n also declares that for the purposes of appeal aggregate sentences 
so passed in the case of convictions for several offences at one trial shall be deemed 
I be a singl<» sentence "Whelher this would have any affect in such a case as 
that just mentioned, or whether S 35 in this respect relates only to the nght of 
appeal, has not been considered The safe course would undoubtedly be to pass 
a full sentence for each offence directing that all the sentences shall run con 
currently [S 35 (i) ], and this would free the Appellate Court from any em 
barrassment in regard to the proper punishment for the offence if it maintains 
the conviction for only one offence 
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Tf l,o«tver in consiJering such t <nse, llw. High Court on rc%ision is of 

...a. rr,r!,s^rn 

i;rn;ryn,c p'-rT.f .be c„ur. » cov.. o, 

The Sessions Judge on nppeat nllercd n sentence of rigorous imprisonment 
for nine months to one of rigorous imprisonment for six in. nths nJ fine of one 
li! 5^lld rupees or in default of pa}ment to further imprisonment for three 
^°*^*ths It was' held by the Bombay High Court on revision, that if the cas* 
were treated as one of fact only, then the objection of the applicant for revision 
that the alteration of the sentence amounted to an enhancement, might alone he 
sufficient to show that the altered sentence ms more severe tfian the original one, 
.•ince it depended upon the circumstantes of the accused, and as a general rule, 
n sentence ought not to be so altered except when the Court cxprssly purports 
to mitigate it in this manner, which would almost a!wa}s be at the instance of the 
accused person himself The Court, however, had to deal with the case as 
involving a point of law, and, looked at m that light the Couti could not uphold 
the contention <f the applicant A sentence of fine is alwajs considered lighter 
than a sentence of impnionment A sentence therefore of a fine of Rs i,ooo 
would not be so severe as a sentence of 3 months' rigorous imprisonment, and 
the substitution of the former for the latter would not be an enhancement The 
s-nlence of 3 months’ rigorous imprisonment in default of pavment did not make 
the whole sentence nf imprisonment larger than it was before • 

This case has been considered by ibe Cakoita High Court * which held that 
It was impossible to determine as a general rule what is or is not an enhancement 
o» a sentence, when a portion of a sentence is altered on appeal to a punishment 
of lesser degree rf s^seniv To alter a sentence within the terms of S ^83 Is na‘ 
restncteil to passing a sentence of a lesser degree of punishment so os to prevent 
an Appellate Court from altering the nature of the senienre in part leaving the 
sintenee of the vinaltered part vinthanged There vs nothing to prevent an 
Appellate Coirt from alt-nttg i portion of a sentence under an appeal so long as 
It .loos not thcfcbv enhance the same The principle on which the judgment of 
the Bombaf High Court proceeded was not approved for it mav be that the 
fine imposed in substitution for a portion of a sentence of imprisonment 
mav be so *irav7 as to make the alteied sentence realty an enhancement of lh» 

* r ginal sentenc* It is also undesirable in determining such a matter that the 
alternative term of imprisonment imposed in default shoiil] be taken into cons - 
deration That m not the real sentence but a sentence that under fsrtan cir. 
cumsf .nces, mav be made *he sentence In each case, it would be for the Court 
o' revision *0 const ler wVther the effect of the alination amounts to an tnhanc* 
menf of the sentence 


The VWahalad Higjh Couxtt has,, howercc^ held that,. wb,ea the Api^llafe 
Court altered n sentence of frur nwnths* tigorous imprisonment to one of three 
m nilu’ f i nils impris nmrnt with a fine of ten rupees or in default to sis 
wMkv fiinher rigorous imprisonment, it enhancesl the senienre, for the rrstilf 
nil'*! f that if the fne wrrr not paid the persons senirnrr.1 would have to 
uniergo praeticallv f iir rmnfhs and two weeks* rigorous imprisonment instead 
of Imprisonment for four months as In the original sentence Tills case was 
mniMmsl Iv the Calnitta Hixh Court and d sapproved on the ground that the 
alternative sentence of imprisonment on ilefauU of pa)menl of fine is not Ibe real 
sentence, but a sentence that under certain cimimsiancrs mav f>e male the 
sentence 


• Tn re Arpln<heiT< T I 11 . st Cal 317 note 
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Where ihe Mnpisfnte pissed sentence of si* months rigorous imprisonment, 
which \MS «n ippcil iliercd to n sentence of four months with fine, or in default 
to two months furllier imprisonment, the Allihibid High Court held that this 
meunted to in cnlnnccmml of sentence, because, after expir) of the term of 
imprisonment, the ippcllint wis still Inbic, under S 70 Pcml Code, to pajment 
of the fine, and he would thus hixe undergone the full term of imprisonment as 
imposed b\ the Magislnlc ind still l»e liable to pajment of the fine • This case 
IS also open to the ohjection taken bj the Calcutta High Court as above stated, 
and It might so happen that the person so sentenced b>' withholding paj'ment of 
the fine would make the sentence an enhancement of the sentence originallj' 
passed 

The riimbaj High Court’ has in another case held that wher .a sentence of 
three months’ rigorous imprisonment was altered on appeal to one of two 
menths’ rigorous imprisonment and fine of Ihirlj rupees, or In default to one 
months rigorous imprisonment, there was no enhancement of the sentence whethei 
the fine is or is not paid 

’nie«e cases are howexcf of little importance, because Ihe High Court, before 
which an objection is taken that an \ppcllale Court has In modifjmg a sentence 
enhanced it bj" the sentence which it lias passed In modification of the sentence 
under appeat, has, on revision, fuff power to pass any sentence provided bj law, 
and can make the sentence ofijecteil to its owm sentence, if it be considered 
appropriate * 

^\^1erc the ^^aglstrati in convicting two persons ordered them to pay In equal 
shares the Court.fees paid by the complainant. (Court Fees Act, 1870, S 31), and 
on appeal, one of these persons was acquitted, the Appellate Court was com 
petent to direct that the full amount of the Court Fees should be paid by the 
person whose conviction was affirmed This was held to be no enhancement of 
sentence, as this oMer was no part of the sentenre, but was a penalty to which 
he was habel, and whlcfi the Appellate Court was bound to impose * Out when 
the sum which the person convicted was ordered to pay the complainant fot 
expenses incurred represented the amount paid as Court fees, though It was not 
expressly stated in the order, th<* Appellate Court was not competent in dismissing 
the appeal to order payment of the Court fees * It was apparently on this ground 
that the case last cited* distinguished Ihe case, although in passing judgment it 
was distinctly stated that an order for the payment of the Court fees was an Integral 
part of the sentence It seems doubtful also whether an order for payment of 
Court fees is not a consequential or inadcntal order within sub-sectirn (1) (d) so as 
not to form part of the sentence, and therefore to he regarded as an enhancement of 
sentence if passed by an Appellate Court 

Rut an order of confiscation under S $4 of the Indian Forests Act 
(VIH of 1S78) is not Incidental on a conviction under that Act; it is regarded as 
a punishment in addition to the sentence passed • 

S 403 is no bar to the alteration by an Appellate Court of the finding in a 
case without interference with the sentence, although the appellants were ac 
quilted of that offence bv the original Court’ See note to S 403 and cases 
stated 


• K Fmp V Saqvva I L R , 43 All , 497 
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Subject to the provtnons of S io 6 8 ,c 
„ . c f-,) of this Code an Appellate Court may order a person con 
Under S offences to execute a bond to keep the peace 

virtcd of any of ccr , P three years If m confirming a sentence under 
fr n ” ,’[ jg''court should add an order under S io6 it does not enhance 

appeal the Api« , {j,e conviction upon which such an order is passed and 

ihc sentence 1 Toncal or otherwise the bond « executed shall become 

depen Is IS set aside on 'Pi 
%oid— S io6 (a) 

(c) Appeal from any other order 

Thit IS an appeal from an order not being of acquittal or conviction These 

prv exception'll cases, as no appeal lies from any order of a Criminal Court 
prodded for by this Code or by any law for the time being m force— <S 404) 
qiirh orders would be — 

order rejecting an application under S 89 for restoration of property 
1 ch lias been placed v nder attachment m consequences of the applicant abs 
or concealing himself to avoid execution of a w-imnt of arrest or for 
the proceeds of *1 sale held thereafter (S 405) 

II An order under S 118 to give security for keeping the peace or for 
Bond behnviour (S 406 ) 

III An order under S 122 requiring to accept or rejecting a surety (S 406A) 

IV An order under S 250 for the p'lymenf of conpen«at on (S 250(2) ) 

V An order under S 514 (S 515) 

VI An order under S 562 read with S 360 (S 407 and 408) 

VII An order rejecting an application under Ss 476 or 476A (S 476B) 


(d) Mahe any amendment ot any consequential 07 Intidentai order 
The powers of a Cot re of Appetl to make such an order would depend upon 
the power conferred by law on the Court before wh ch the trial was held to 
make it and this is limited to matters regarding which a Court is expressly 
empowered to make an order There is no inherent power in n Court to make 
such an order So on a conviction for wrongful restraint by erecting a hut or 
other means of obstruct on an order cannot be issued for removal of the 
obstruction » 

The power of m Appdlxte Court to mike ' any coneequentlnl or incidental 
order ’ to the order under nppeil hns been considered by n Full Bench of the 
Calcuttn High Court in regard <0 the power to pass an order for compensation 
to the aeaisel for a frivolous or vexatious complaint (S •’^0) It was held that 
the terms of S 423 (i) (d) ” cannot be construed so liberally as to embrace any 
and every ancillary order which is capable of being desorbed as consequent al 
or incidental Otherwise an Appellate Court affirming for instance a convic 
tion of kidnapping a woman might add and enforce a direction that the offender 
should pay her by way of ma ntenance a monthly allowance ' [But see contra 
per Full Bench *J 

It would seem therefore that ” consequential or incidental ” orders within 
the purview of the provision must fall under one or other of two heads 

First there are orders which follow as a matter of course being the necessary 
complements to mam order passed without which the latter would be incomplete 
or ineffective Such are directions as to the refund of fines realised from 
nequ fted appellants or on the reversal of acquittals, as to the restoration of 
cmpensation paid under section 250, and for these no separate authority is 
needed 


' Mohlnl Mohan Chowdhnry 1 L E 31 C^I 691 (sc) 8 Cal. b 53** overrul 
Ini; Febendra Chandra Chowdhurj 5 Ca! N 432 
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Secondly, there arc orders wh»ch, though anallary in character, require more 
than the support of a CnmimJ Court s inherent jurisdiction, and could not be 
pissed without express authoritj 

An order mulcting a complainant to compensate an accused for having been 
frivolously or vexatiouslv clnrged seems to fall under the second head It does 
not nccessari!) follow or insc out of an order of discharge or acquittal, and it 
IS not, fer sc an onltr consequential or incidental ” thereto 1 or the issue 
primarily before the Lour! is whether the accused has been proved to be guilty 
ur n>t, and ihe question whether the complaint against him was merely frivolous 
ir vexatious is mother nnttcr importing fresh considerations The making of 
m award for compensation would, conM>qucntI), seem to need express authority, 
and an order therefor is not consequential or incidental " to an order of dis- 
charge or icquiinl, unless the discharging or acquitting Court has, ahunde, 
power to mike it In in origmil Court it is, bj virtue of section 250, 
cons -qucntiil ur incidental ’ to an order of discharge or acquittal made there, 
but It IS not j«on I a like order passed on appeal 

If ihiN he so, ihen the clause con be relied upon only if It be sufficient to 
extend to m Appellate C lurl, to be exercisid b) it, tnnfatis vmtandts, the 
special power gnen to an origin iJ Mig/sJeriaJ Court alone by section 350 But 
It fills shirt of this It docs not invest an Appellate Court with authontv 
to make in) order which ougiU to hive been given or made ” by the Court 
h<K)w ntr dies it hie x-ction io^», unfir upon Appellate Courts "the same 
(lowers as Courts of tnginal jurisdiction It does not amplify the powers of 
Appellate Courts but what it does is to modify the exhaustive character which, 
without It, section 423 (1) would apparently have, and so to prevent any conflict 
between its special provisions and the general provisions of, eg, section 517 
cr section 5*2 

U was therefore held by a mijority of the lull Bench that an Appellate 
Court was not competent to pass an order under S 250 oT the Code granting 
compensation for a frivolous or vexatious comphint when it has net been granted 
by 1 Afagistrale in dismissing the complaint ' 

An Appellate Court may dismiss the appeal affirming the conviction and 
sentence, but may set iside in order under S 106 requiring the appellant to give 
security for keeping the peace,* or set aside or make an order under S 522 
restoring possession of immoveable properly to a person found to have been dis- 
pjssessed by crimiml force by the ippcllint,’ or set aside a sentence, and pass 
an order under S 562 directing Ihe rcleixc of the appellant on his entering into 
a bond to appear and receive sentence when called upon ,* or pass an order 
directing the appellant to repay Court fees paid by the complainant * or order 
that the whole or any part of n fine passed to be applied in defraying the expenses 
of the prosecution or m compensation for injury caused by the offence committed 
(S S4S) But when, m convicting the -iccused of wrongful restraint (S 341, 
Penal Code) by erecting a wall so ^s to block up a right of W'ay used by the 
complitmnt, the Magistrate xl>o directed the accused to remove the obstruction, 
the order was set nside on appeal, the conviction and sentence being affirmed, 
and on revision, this modification of Ihe Magistrate’s order was reversed on the 
ground thxt the Court cannot make an order which would make the entire pro- 
ceedings infructuous and absurd • That case was however considered by a Full 
Bench and overruled It was then held that the powers of a Court m regard 


» Mehi Singh I LR 39Cal.i57 (3c)i6Cal W y, 10 (sc 14 Cal L J 467 

* Abdul Wahed i Amiran Bibi I I, R , 30 Cal loi 

* Gourhafi Gope v Alay Gopim X L R 29 Cal 724 (s c ) 6 Cal W N . 713 

* Emp V Bwch 1 X. R AU 306 

* In re \emun Sheshanna I L R 26 Mad 421 Karuppana Pillat I L R 29 
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* Debcndra Chandra Chowdhury v Mohmi Udutn 3 Cal \\ N 432 
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to makinc tny consequential or incidental order are limited to those conferred 
by the Code, md that as there was no power erpresslj given to pass such an 
order, it could not be passed ^ 

A consequential or incidental order, eg, under Ss io6, 522, or 545 would 
necessarily be inopcntivc, if the conviction on which it is based be set aside on 
appeal 

The question whether the High Court has power to direct passages to be 
exounced^from a judgment was fully considered by the Allahabad High Court 
in*^a case coming before it on revision * The Jut^ment of the Court dealt with 
previous cases in which such a direction had been made but pointed out that 
in all of the cases it seamed to ln\e been assumed that such a power existed, 
and m none of the cases did the court direct itself to the question whether it 
had any authority to pass such an order, or whence it derived that authority, 
but it appeared that in each of the cases there was an appeal before the court 
The judgment of the Allahabad High Court quoted at length from the 
dcasion of the Calcutta High Court in Meht Stngh v VangoJ hhandu ^ 
cited above, and in the end held that the “ amendment ’ contemplated by 
S 423 (i) (d) IS only an amendment of an effective order of the courts below, 
and that where the order of Ihe lower court was one of acquittal the High 
Court had no authority to direct amendment of the judgment of the lower court 
by the cxpunction of certain passages which commented unfavourably upon the 
credibility or character of a witness The Court suggested that the matter was 
one for the consideration of the Legislature It has not however been provided 
for 


Subsection <2). 

This w somewhat in the nature of a proviso limiting the powers of an 
Appellate Court in regard to ts interference with the verdict of n jury by altering 
or reversing it An Appeal m such a case is by S 418 declared to bo on a matter 
of law only and the “ alleged seventy of a sentence shall for the purposes of 
this section be deemed to be a matter of law,” and a ‘misdirection by the 
judge” or ‘a misunderstanding of the law as laid down by him” is 

here brought under the same category But S jty luriher declares that no 
finding, sentence or order of a competent Court shu I be reversed or altered on 
appeal on account uf any misdirection m anj Uiarge to a jurj unless such mis 
direction has in fact occasioned a failure of justice 

In iho foregoing note many reported cases* have been set out showing how 
the High Courts have dealt with appeals in such cases, and note to S 257 
contains man) instances of misdirection which need not be repeated It is 
however of importance that the observations of the Judges in England forming 
oV eXfort (ff Cmrrma/ /fppe-r^ nr cases sAauAf Ac siafeu’ in connection witii 
this subject 

We cannot part from this case without making some observations which 
may, wc trust he of service with reference to the practice of this Court As 
appears from the judgment which has just been delivered the case for the 
appellant was conducted b) making a minute and critical examination, not onlj 
of every part of the summing up but of the whole conduct of the trial Objec- 
tions were raised which if sound, ought to have been taken at the tnal 
Probably no summing up, and certain!) none that attempts to deal with the 
incidents as to which the evidence has extended over a period of 20 days, would 
fail to be open to some objection To quote Lord Esher’s words in Abrath v 
The Sorth Eastern Railuav Company, ii Q B D — It is no misdirection not 


• Jlohifu Mohan Chowdhury 
S Cal W N . 533 ^ 
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to tell the juf^ e\ef}ihing t^hlch might ha»e been told them Again, there is no 
rai«dircciion unless the Jidge has toU them something ''rong or unless what he 
has told them t^ou1d m'»kc n-rong that which he has told them, would make 
wrong that which he his left them to understand Non-direetion merely is not 
misdireclioti, and those who nllegm itusdirecfioi; must show that something 
wTong was said or that something was said which would make wrong that 
tthch was lefi to be understood t*ef) summing up must be regarded m 
the light of the ci nduct of the trial and the questions which have been raised 
by the counsel for the prosecution and for the defence respectively This Court 
does not sit to consider whether this or that phrase was the best that might have 
been chosen, or whether a direction which has been attacked might have been 
fuller or more conveniently expressed or whether other topics which might have been 
dealt with on other occisions should be introduced This Court sits here to 
administer {ustice and to deal with valid objections to matters which may have 
led to a mi$carfiat,e of justice Its work would become wellmgh impossible 
if it IS tu be supposed that tegardless of their real merits or of their effect 
upon the result, objections are to be raised and argued at great length which 
were never suggested at the trial and which are only the result of critiosm 
directed to discover tome possible ground /or argument * 

So also in another case Lord Alverstone C J , m delivering the judgment of 
the Court, said — 

It was important to heir m mmd that every summingup was to be 
considered from the point of new of the conduct of thu case in the Court below 
Omissions of themselves did not imount to misdirections An omission could 
only be regarded as a misdrection when the jury was misled" Where (he 
heads f the charge to the jury did not set out the facts of the case, Vvhat the 
evidence was and what was the nature of the defence, a re trial was ordered • 
hor instances of iliMirecti in see note to S 297 ante and also the first part 
of the note to S 423 under the heading ‘ where an acquittal is by verdict of a 
jury 


424 3’he niJes contained m Ciiapfer XXVX as to the judg- 
juJgment of Subor- ^ CrimiDal Courfc of original junsdio* 

djnatc Appeiute tioD shall apply, SO far as may be practicable, 
to the judgment of any Appellate Court other 

than a High Court 

Provided that, unless the Appellate Court otherwise directs, 
the accused shall not be brought up, or required to attend, to hear 
judgwent delivered 

Sec note to S 367 for instances in which the rc*heanng of appeals was 
ordered on the ground that a proper judgment had not been recorded by the 
Appellate Court 

These orders were all passed by the High Court as a Court of Revision, as 
the Court was unable to deal with the case for want of information such as 
would be supplied by a proper judgment But an Appellate Court Is competent 
to dispose of the appeal on the evidence on the record, and is therefore not 
competent to remand a case in order that the lower Court should write a proper 
Judgment * 
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...Hrfment of an Appellate Court is in the nature of a stereotyped 
Where tl^j gm^n^r „ not ^ccordance with Ss 367 

one which ®'g ludgment though not i long and elaborate one, nffords a 

and 424 J "jjgt the Court duly considered the evidence, it is a good judg 
clear declares that a judgment shall contain the point or points for 

.n^Mon the decision thereon and tlie reasons for the decision 
determination. “* ...... < 

A Court shall not issue a judicial order by telegram 

Notwithstanding the terms of S 369 which prevent an Appellate Court, after 
c«niniJ its judgment, from altering or reviewing it except to correct a clerical error, 
^ subsequent order, remedy an omission to order a new trial, when it has 
mer^e'ly set aside the proceedings as held without jurisdiction, without making such 
order * 


425 (1) Whenevei a case is decided on appeal bj the 

High Court under this Chapter, it shall certify 
Order High judgment or Order to the Court by which 

SifiedVioww Court the finding, sentence or order appealed against 
n as lecorded or passed If the finding, sentence 
or order was recorded or passed % a Magistrate other than the 
Di<atnct Magistmte, tlie certificate shall be sent through the 
District Magistrate 

(2) The Court to which the High Court certifies its judg- 
ment or order shall thereupon make such orders as are contorm- 
able to the judgment or order of the High Couit , and, if necessary, 
the record shall be amended in accoidancc therewith 

S 435 applies only to cases heard on appeal by a High Court 
in all cases in which a fresh warrant of sentence has been issued, the 
warrant shall be returned to the Court issuing it when it has been fully executed 
nnd With an endorsement thereon to the effect ♦ 

\\hene>er the sentence is reversed reduced or suspended by the High Court, 
„ . the order of the Court shall be issued in duplicate, and it 

* * shall be the duty of the Court of Session or Magistrate 

receiving the same to transmit one to the Superintendent or keeper of the jail 
,to which the person or persons under sentence were committed, and retain the 
other duplicate and place it on the record of the case 

V.htw a case is decided on ap|:«al, or levrsed by U\e High ComtI, tVie Court 
Bomber Magistrate to which the High Court certifies its order 

^ will proceed under the provisions of Ss 425 or 442 of the 

Code of Criminal Procedure, to issue, when necessary, a fresh warrant or order 
to the jailor 

On the rejection by the High Court of an appeal or application for revision 
from a prisoner in jail being communicated to the Court by which he was 
comicted, such Court is at once to cause intimation of the decision to be given 
to the prisoner 

In cases referred by the Court of Session for the confirmation of a sentence 
of death by the High Court, the High Court will send a copy of its order to the 
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Court of Se«<ion Tihtch will tlion rtsuo vnmnts lo flie ofHcpr m charge of the 
jail, as proMdrt! in S tRi of the C^le of Cnnumf Procedure, (this tvould opph 
peneraUy to all such case* bmi<e tihcre n n<e is submitted for confirmation 
there is nearh alwais also an appeal) 

Sub section (2). 

In gisinf* effect in (he judgment «r o«Ier of tlie Ifigh Court, the Court to 
which It IS certified shiutd if it »n nn modifies a senience passed Issue a 
warrant within the terms of Rs If it is an order not in the proceedings 

of the trial for an ofiener it should mmmunicile it to the parties concerned, and, 
in such other manner as ma\ fie necessart, proceed to carr} it out b} such 
orders as mas be conformable to it 

Execution of order pnssed by a Court of appeal not a 
High Court 

S 371 declares that in all cases tried bv the Court of Session, the Court 
shill forward a cop) of its finding and sentence (if any) to the District Magislratfc 
within the local 1 mits of whose jurisdiction the trial was held, and S 424 declares 
that the rules contameij in Chapter WVI /whch includes S 373) as to the 
judgment of a Criminal Court of original jurisdiction shall apply so far as 
practicable to the judgment of an\ Appellate Court other than a High Court, 
so that the course to be lal en In a Court of Session as an Appellate Court In 
this respect would be that indieateil by S 373 

Orders have Keen issued h) the various High Courts and liocal Governments 
to ensure that the orders of Appellate Courts are promptly and effectively carrieef 
out and that appellants in jail gel earh information as to the fate of their 
appeals 

426 (1) Pending nnj appcil h} n conMcted person, the 

sus ension of sen Appollntc Coiirt mav, foi rc'iRon'} to be recorded 

tence '’pending ’’appeal by it in Wltmp, Ordor tllfit tllC CXCCUtlOn of 

R^e’ease of appellant on j],p oentcncc OF ordcF appciJcd apainst be SllS- 
*' pended and, also, if lie is m confinement, that 

he he released on Inil or on liis oim bond 

■(2) The po3\er conferred In this section on an Appellate 
Court mai be exercised ilso by the High Court in the case of any 
appeal by a coniicfed person fo a Court fluhordmafe thereto 

(3) 'Wben the appellant is nltimately sentenced to imprison- 
ment, penal servitude .or tiansportation, the time during nhich 
he lb Ro released shall be cacliuled m computing the term for nhicli 
lie iR po sentenced 

Suspended. 

TTie suspension of t sentence mems reIc\nfion of its «everifj, th^t is merelj 
the detention of the person under sentence m safe custody — putting him info the 
same position as a prisoner reminded by n Magistrote The High Court or 
Court of Session may in any case, whether there be an appeal against a con 
viclion or not, direct that any person be admitted to bail — ^ 498) 

When a sentence Is suspended pending an appeal, the order of the Appellate 
Court shall be sent to the superintendent or keeper of the 
^*°'^** jail to wrhich the person or persons under sentence was 

or were committed When the sentence is suspended by the High Court, ■ 
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1 th, C<.utt shall t>» issu«l ■" dnphcate. and it shall be the duty of the 
order ‘ ® Magistr vte rccenmg the same to transmit one to the said 

Court j^ppper forthwith nnd retain, the other duplicate and place \t 
^n^the 'record of the case 

If after the sentence is suspended, the appeal is dismissed, the order of the 
r urt dismissing the ippeal 'ind annulling the order of suspension shall m like 
manner he trnnsmitted to the said supenmendent or keeper 

"* When 1 Court orders thnt execution of a sentence be suspended, it shall 
certify its order to the Court by which sentence was passed 
United Provinces jj g appellant is in jaiJ, to the officer in charge of 

the Jail f'"’ rnmmunication to him nnd for report that necessary action has been 
taken 


Released on Bail 


The terms of the bad may be specified 1 ^ the Appellate Court, but they 
are genrrsllv left to the Court of first nstanre which is m a better position to 
be Informed of the cfrcumstances of the appellant Chapter XXXTX, which 
rehtes to bid, does not apply ti nppesls but the directions therein contained are 
nppr« prfstr See S 498 

On hl8 ova bond 


Chapter XLll relates to the execution of bonds for appearance before n 
Court 


427. Whpn fin appeal is presented linger section 417, the 
Arrest of accused Cowl TDfty issiie fi warrant directing that 

«PFe*t from a<. the ficcused be arrested and brought before it 
** or anv subordinate Court, and the Court before 

nliich )ie is brought miy commit him to prison pending the dis- 
posal of ibo appeal, or admit liim to bail 

S ^17 relates to in appeal bj the Loci! Government against an order ol 
acqiMfral In such a case ic is manifesth undestraMe that the accused should 
he at during the hearing of the appeal • 

There is no eppeal against an order of discharge or the dismissal of a com* 
plaint but S 417 enables a Sessions Judge nr District Magistrate to Order the 
foinmllment of a person who has been improperly discharged of an offence 
exclusueir triable by ii Court of Session, and S 436 provides for an order for 
further inquiry m all cases in which the pcnised has been discharged or a com 
plaint has been summarily dismissed 

S 457 empowers the High Court to issue a warrant for the arrest of a person 
who has been acquitted when an appeal has been presented by the Local Gov* 
emment agamst this and It also provides how after his arrest such person should 
be dealt with 

428 (1) in dealing Tilth any appeal under this Chapter, 

Appeuate Court ^hc Appclhlc Coiut, if it thinVs additional 
may take further ct idcncc to bc ncccssarv, shall record its rea'ions, 
"'b/X " «*>'« tale i'k!' evidence itself, or 

direct it to be taken by a hlagistrate, or, when 
(lie AppciWc CoMrt is n Higli Court, by n Court of Session or a 
Xfagi'itrate. 
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See 4'’S 

("2) Wlicn tlie aiMitiontl c\idcncc is tilven hy the Court of 
Session or the ^h'Tistr'ifo, it or he slnll ocrfif} such evidence to 
tlie Appellate Court nnd snc]i Court sinll tliereupon proceed to 
dispose of tlie appeal 

t3) Fnless the Appellato Court otherwise directs, the 
aroused or bis ploader sliall he present ulien the additional evi- 
dence is tal\on hilt such e\idenre sliall not he tahen in the pre- 
sence of jurors or assessors 

(■41 The tahin" of e\ idence under this section shall he suhiect 
to the pro\isinns of Chapter WV as if it uere an inquiry 

WTien thr \|p^lhf'* Court d recl« further evidrnre to be taken by the lower 
Court If rinnot nke rfcoSnir-nce< from the appellant fr nppeir before such 
Court * 

Such cMdcnce would ordimnlj he t-iken »n the mincer prescribed by S 356 
An Appellite Court is competent to Issue n commission for the examimfion of t 
witness under nnv of the c'rcunsfnnccs specified m S 503 

The additional e\i<Jence whch an Appellate Court may take or direct to be 
taken mu«( be recardmc lie oeence which formed or under Ss 236 237 or 
S 238 of th s Code could have formed the subject of the trial An Appellate 
Court cannot reauire (he appellant to verify his statement regard ng what has 
been stated to have taken place in the Magistrate’s Court and try him for inten 
tionallv giving false ev dence in that verificat on A enm na! appeal is a conti 
nuation of the criminal case and cueept so far as there is any provision to the 
contrarv the appellant has the privilege of an accused He cannot be exiftiined 
on oath nor can he be exfmfoed except for the purpose of explaining any ctr 
cum«tanccs appearing m evidence against him — (S 342)* 

flut a contrary view has been taken See note to S 342 

The Code of C vi! Procedure (Act V of 1908) Order XLI rule 27 gives the 
same power to a Civ I Court of appeal as is here given to a Crmmal Court by 
S 428 and like ^ 428 it requires the Court to record its reasons for the same 
In civil cases it has been repeatedly pointed out by the Judic al Committee of the 
Privy Council * that this is a rule which ought to be sfnctlv adhered to It is of 
at least equal importance m criminal appeals If Is not for an Appellate Court 
arbitrarily to admit add t onat evidence and the greatest caution should be taken 
m ererc sing the powers here given because the object in view being known 
there are very great facilit es in this country m obtaining any evidence which Is 
required hy a Court U is a power which should be exercised only under very 
exceptional circumstances and not m □ case In which after taking all the evi 
dence produced by »he orosecufion the charge has not been established * So 
where the accused was convicted under S 202 Penal Code of intentionally 
omitting to give Information of an offence 4 c, and there was no evidence of 
such om’ssion it was held bv Kemp J (Glover J du) that as this was the 
gist of the offence and there was no evidence of it the Appellate Court was 
not competent to d rect additional evidence to be taken but that the accused was 
entitled to be acquitted Glover J howevrer held that there was evidence to show 
that the accused was bound to give such informal on and that it was only 
owing to carelessness or ignorance on the part of the Magistrate that evidence 
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, . of the omission. the object of the law bemg the prevention of a 

oerson’s escape through such carelessness or ignorance, or the vindication 
^^hnr-icter of the accused person, where for some carelessness or ignorance 
MofTistmtc has omitted to record circumstances essential to the elucidation 
* f t iih ' But the Bombay High Court* has taken a different view of the law, 
°nri refused to interfere where the accused had been exonerated b> a Magistrate 
^ der Ss t6i and Ii6 of the Peml Code of abetting the taking of an illegal 
tfienhon by n public sen ant on the ground that there was no evidence that 
such person was a public ser\ant and the Appellate Court had required addi- 
tional evidence to be taken and on it the High Court affirmed the conviction 
dismissing the appeal 

In a case before the Madras High Court* where there was lack of proof as 
to the publication of a libel there was a difference of opinion among the Judges 
constituting the Bench Sundariv Avvar J held that the power to summon 
additional evidence could not be used for the purpose of remedying the negligence 
of the prosecution PiiiiLiPS J observed that the record showed that the trial 
court had taken a mistaken view that a prtmn (aete case of publication had been 
made out, and that the prosecution acting m this view had refrained from 
putting in evidence and Bevson J before whom the case came remarked that 
the prosecution had desired to put in evidence and that the Magistrate had pre- 
vented them from doing so and he therefore directed additional evidence to 
be taken 


Where in a prosecution for sedition sanction for the prosecution was conveyed 
in a telegram signed " Madras ” the Madras High Court held that it was a fit 
case in which to admit additional evidence to show that the sanction was the act 
of the Local Government,* but declined to admit the additional evidence on the 
apparently wrong ground that an act of a single member of the Government was 
not thfc act of the Government For fuller note of this case see S 

The Allahabad High Court has held that where the prosecution has had 
ample opportunities to produce evidence, and has done so, and the entire evidence 
falls shirt of sustaining the charge, it will not direct further inquiry to be mad* 
or additional evidence to be taken* 

The High Court has power li direct a lower Appellate Court to rehear an 
appeal after taking addition I evidence* 

Where a District Magistrate under S 407 withdraws o part heard nppeal 
from a suhcrdimtc Magistr ile it is not ohhgntorv on him to examine witnecses 
summoned by the suboidmate magistrate* 

A Sess ons Judge m appeil sending a case bark to the Magistrate for 
further evnl»nie set aside the conviction and oniered a retrial from the point 
at which the additional evidence shoull have been taken and he directed the 
Magi»trate to record a fre^h decision 1 n the evidence already recorded and on 
the additional evidence After faking the additional evidence the Magistrate 
again convicted the accused vvhi again preferred an appeal which came before 
n different *fesscns Judge, who had succeetlevf the other At the request of both 
parties the Sessions Judge disreganleit the ndditioml evidence and on cnnsidera. 
tion of the original evidence disniis«il the appeals It was held, per Ciiamipr 
r J that It was not necessarj foi the I!i|tj, Court (0 arder a retrial by the 
Magistrate, even if the first Sessions Judge’s order was illegal, and not mcrelv 
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an irreguJanl) The orvlmar> courw: lo like ».ould be to set aside all proceedmgi 
subsiqucni lo that order, and lu direct the Sosions Judge to record a judgment 
on the origin i] ividcnce, but ns his succtssor hn<l already done this il Has un- 
neiT'sarj to roiurn tlie cast lo Initi Juala Prasid, J held that the order of 

the first bc-siins Judge w is \vlioll> illegil, but agreed that in the circumstances 

the accused had not been prejudiced • 

it «houId be noted tliai i> 5jj requires an Appellate Court to take tv dcncc 
that an appcihni made a confession which mjy have been tendered or receive I 
in eviden vvhvn it finds that such confe«$ion has not been recorded m accord 
ante with b 164. or b 3(4 of this Code S 540 moreover empowers a Court, 
at aiiv stuge of an inquir}, in d or other proceeding, to summon and txamine 

an> person as a w tncss, or to recill and re-exaniine any person, if his evidence 

appears to it essential to the just decision of the case 

Xne evidence if taken bj .mother Court sbuuld be certified to the Appellate 
Court Ibis does not mean that such Court shall express any opinion on it, 
or rec rJ anj judgment as the case then stood m the record That is the dutj of 
the Appellate Court ' Out if, in anj evidence so taken, a witness appears tu 
ha,ve inieniionalli given false evidence, the Magistrate may take prutcedmgs 
against him for that ofience ‘ 

Ihe law IS not us it was expressed m S lyt uf the Code of 1861, and, there- 
fore, there is nj right uf ap^i-ai against the judgment of an Appellate Court on 
addition il evidence taken under its ordei * 

429 the Judges composing the Court of Appeal 

Prtcet . where C(JUnll) (llVidcd lH OpJDlOn, tbo CaSC, Wltll 

jjdges*‘‘&t'' cou" tlicir opinions thereon, shall be laid before 

e’*?de!) anotlici Judge of the same Court, and such 

* Judge, after aucli hearing (if any) as he thinks 

ht, shall deliiur liis opinion, and the judgment or order shall 
follow such opinion 

When u case is laid beft/rt. another Judge m consequence uf a difference of 
opinion amongst llit Judges composing the Court uf Appeal, he may consider the 
entire case, and is not restricted to the |>oiiit of difference, and the judgment or 
final order fallows his opinion which need not necersarily in all respects be that 
of the majorUj of the Judges * 

430 Judgment and oidcra passed by an Appellate Court 

, . upon appeal shall be final except in the cases 

rmaiity of orders ^ r . i y,, 

on appeal provided for in section 417 and Chapter 

XXXIU 

& 417 piovidcb for an appeal on behalf of Covernment to the High Court, 
against a judgment of acquittsl passed by an Appellate Court Chapter XXXIIl 
relates lo Kevision 

Save as otherwise provided by this Code or by any other law for the time 
being in force, or, in the case of a High Court established by Ro>al Charter, 
by |he Letters Patent of such High Court, no Court when it ha^ signed its 
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judgment, shall alter or review the same, except to correct a clerical error 

■’ ^T?,'btma''an'or'der of an Appellate Court within S 430, it IS not necessary 
that the order should have been passed on the merits S 430 applies to all orders of an 
AnLii .te Court Upon the ^ppea^ So, where -ui appeal had been dismissed as not 
hfifintj been prosecuted within the tune fixed by the Ian of limitation, it was not 
competent for the Appellate Court to re-consider its order and hear the appeal 
The Charters of the High Courts of Calcutta, Madras, Bombay, Allahabad 
Patra and Lahore also center powers of revision (superintendence) which can 
be exeicised »n respect of judgments and orders of an Appellate Court upon 


appeal 


Appeal to His Majesty in Council 


Ihere is no right of appeal to His Majesty «n Council but special leave to 
appeal may be granted in exceptional cases * In one case their Lordships of 
the Privy Council have explained the slate of the law m the following terms 

fhi, powers of hib Majesty under his Royal authority to review proceedings 
of a criminal nature, unless when, such power and authority have been parted 
wuh by stttulc, is undoubted Upon the other band, there ore reasons both 
constilutionol and idministrative, which make it manifest that this power should 
not be lightly exercised Xhe overruling consideration upon the topic has refer 
ence to justice itself If throughout the Empire it were supposed that the course 
nnd execution of justice could suffer serious impediment, which in many cases 
might nmcunl to practical obstruction, by an appeal to the Roy»l Prerogative ol 
review on judicial grounds then it becomes plain that a severe blow would have 
been dealt to the ordered administration of law within the Kings Dominions 

ri cse views arc not new fhey were expressed more than jo years ago 
by Dr Lusfnngton m his judgment in the Quten i lUuherji, (9 Moore, idsh 
und Lord Kingsdown, in the case of the Falkland hlandt Company v The Queen 
(1 Moure Is S , 312), stated the matter compendiously in these wor^. “It may 
be assumed that the Queen has authority by virtue of her Prerogative to review 
the decisions of all colonial Courts, whether the proceedings be of a ctvil or 
criminal character, unless her Majesty has parted with such authority But the 
inconvenience of entertaining such ajppeals m cases of a strictly criminal nature 
IS so great, the obstruction which U would offer to the administration of justice 
in the Colonies is su obvious, that it is very rarely that applications to this Board 
similar to the present have been attended With success Their Lordships desire 
to stale that in their opinion the principle and practice thus laid down by Lord 
Kingsdown still remain those which are followed by the Judicial Committee 

Jhere hive been various important cases m recent times to which, naturally, 
rifcrcnce Ji is been m ide lliv first is the cast of Re Diltet (ja A C, 459) 
Lord Watson there observed tbit 'the lulc has been repeatedly laid down and 
has Ktn invariably followed that her Majesty wi}} not review or interfere witn 
the, course of criminal proceedings unless it is show’n that by a disregard of the 
forms of legal process or bj some violation of the principles of natural justice or 
otherwise substantial and grave injustice has been done “ 


Kol ft Court of Crlmiaal Appeal. 

Ihe present case brings prominently before the Board the question of what 
IS the sens- in whuh those words me to be interpreted Jf they are to be inter- 
preted in the sense that wherever there has been a misdirection m any cnnunal 
pase, leaving ic uncertain whether that misdirection did or did not affect the 
jury s mind, then m such cases a miscarriage of justice could be affirm^ or 
assumed, then the result would be to convert the Judicial Committee into a Court 


> Q Emp V lihimappa. I L. R 19 Uom 
* N aithisiotbu PtlUi 9 Cal. L. J , 36^ 
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of ColoniaJ Ltripjif Tht-jr Lordships ire cleirl> of optn»on that no such pro- 
position «s sound Tins Committee is not a Court of Criminal Appeal U may 
in gcncnl be staled that Us prattice IS to the following effect — It is not guided 
b) its own doubts of the appellants iiinoa:nce or suspicion of his guilt It sviil 
not interfere «nh the course of criminil fits unless there has been such an 
interference wnh ihc elementary rights of an accused as has placed him outside 
rf the p-tlc of reguhr law, or, wilhm that pale there has been a violation of the 
natural principles of justice so demonsiraiiveli manifest as to convince their 
Lordships first, that the result orrMcd at m.is opposite to the result which their 
Ijirdships would thent'eUi.s have reached, and secondly, (hat (he same opposite 
result would have been reached by the local trsbunaf ilso if the alleged defect 
or misdirection had been atoidetJ The appeal in Dillet s case has been referred 
to, and thnr Lordvhips du nut think that its authonty goes beyond those pro. 
positions which hiw now been enunciated 

ITieif Lordshipb wtn. rtferred to the dicta of Judges and the rules set up 
With rvj,ani to the proccdu e of the Court of Cnmmat Appeal la England, but 
they are not the rules adotted by this Board, which, os already seated, is not a 
Court ot Cnntioal vXppcal Ana the authority of these decisions, wLich apply 
to a different sjslem» a different procedure, and a different structure of principle, 
must stand out of the rrtkonmg of anj body of authority on the matter of the 
prxicedure of this Ooard in advising Ins Majesty * 

In another ease then Loidships said — 

Jhcir funcltons an. not to sit as a Court of Criminal Appeal ond it would 
be contrary to their eunsnioiioti-il duty to assume ihit position A Court oJ 
Criniin.ll Appeal can go into qutsuons of evidence and questions of procedure 
and can deal witV tfi. cave on the same footing as an ordinary case of appeal 
(heir Lordships functions are limited by the pnnciple laid down in Dillet s case 
(la App Cas , 54^) to something much more narrow, vr this that if they find 
(hat wiut has been done has oecrt grossly contrary to the forms of justice or 
violating fundamental principles, then they have power to interfere ' 

So tn ^ very early case their Lordships said 
it must be «Msum<.-d that the Queen has authority by virtue uf ler preroga 
tive to review the decisions of all Colonial Courts, whether the proceedings 
be of a Civil or Criminal character, unless Her Majesty has parted with that 
authority But the incomenicnoe of entertaining such appeals m cases of a 
tlnctly Criminal nature, would be so great, the obstruction it would Offer to the 
admmistratjon of justice m the Colonies is so obvious that it js very rare that 
application (for leave to appeal) similar to the present have been attended with 
success * 

In another case their Lordships, having regard to the mischievous conse 
quences which would fallow on admitting a right to appeal, declined to advise 
Her Majesty regarding it and contented themselves wjth expressing their opinion 
on It rrlyinj, on the local authorities in inda to guc effect thereto* 

The rule upon which applications lor leave to appeal are dealt with has 
been laid dawn m these terms Her Majesty »m\\ not review or interfere with 
(he courst of judicial proceedings unless it can be shown that by dnr^ard of 
the farms al legal process, or by some violation of the principles of natural 
justice or otherwise, substantial and grievous injustice has been done.' * 


* Arnold V Andrews ApnlR 1914 

» Clifford V ii Emp 18 Cal W N 374 (s c ) 19 Cal L J 007 
V FaUclafld Islands Co « the Queen % Moore P C (ti s ) yra 

* Joy KWsen Jlookerjea oMooreInd Aj^ to3 (189 194^ 

* In re Oiltct ta Appeal Cases 459 (467) See also Birch v K Emp ij Cat L. 1 , 
tail Clifford ff K fcmp 18 Cal W N 374 fs c) t 9 Cal L J toy Usparte Mairne 
L B 20 Ind App 90 (s c ) I L R 15 All jio 
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So also in anollior case it v,-t5 said b> LcttI HnMane L C..- 
• TUe Kinc tn Council does not micft mmiml proceedings os a rule but 
mnir in the most exceptional cases He docs not as a Court of Appeal sit to hear 
Ss m error, still less docs he rexiew the weight of csidence He does not 
\en review the question ss to whether there ought to hsve been a finding that 
there was no evidence, so long as the natural forms of justice have not been 
violated Of some gross scnndal occurred » 

The same view has been consistenllj taken in numerous other more recent 


481 E\co fvppeal under section 417 shall finally abate on 
Abatement of ap- Ih*^ death of the accuscd, and every other 
peals appeal under this Chapter (except an appeal 

from n sentence ot hnc) shall finally abate on the death of tho 

appellant 

An appevl by the Local Government under S 417 against an order of 
acquittal obviously must abate on the death of the accused person Evety other 
ippeal, except an appeil against a sentence of fine, also finally abates on the 
death of the appellant, probably because the sentence under appeal can be no 
longer executed It is otherwise in regard to a sentence of fine which, under 
S 70, Penal Code, is not discharged on the death of the ofiender until after 
su years from the passing of such sentence, or until the expiration of the 
sentence, if it is a sentence of imprisonment for more than six years In such 
a case, after the death of the appellant, the appeal would probably be conducted 
by his heir or legal representative The Bombay High Court* has refused 
(0 consider the appeal of a deceased person under sentence of fine, on the ground 
that It depended on appreciation of evidence, and that the judgment appealed 
against was not one of the kind in which the High Court uses that jurisdiction 
as a general rule The petitioner wns referred to the Govemor-General in 
Council for redress 

It was however, pointed out in another case* oy the same High Court, 
tint, although an appeal may have abated at the death of the appellant, the repre- 
sentatiies of the deceased are not without the means of obtaining justice, for they 
can bring their grievances to (he knowledge of the High Court, which vvill 
if a priina fane case for interference be shown call for the record with 8 view 
to revision and rectification 

S 431 was applied by the Chief Court, Panjab, to a petition for revision 
wherp the petitioner had died before it i.'ime on for hearing* 


* Bir Khan Dec 1917 1913 see also Armstrong r the King Dec x8. ioi3 

* InreNabishah I L R 19 Bom 714 

* Imp t Dongajt Andaji I. L R * Bom 564 (568) 

* KHarana Pamam Pan) Rec.xSp^ p 39 
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432 A Prc'jidcnc} Magistrate may, if lie thinks fit, refer 
Reference by Pre- ^0*“ Opinion of tlic High Court any ques- 
iidency Magistrate tion of la^^ ^^)lich afiscs in the hearing of any 
to High Court pcmling before liim, or ma) give judg- 

ment in any such case subject to the decision of the High Court 
on sucli reference and, pending such decision, may either 
commit the accused to jail, or release him on hail to appear for 
judgment xvlien called upon 

In making a reference unrf^r this s«lion fhe Presidency Magistrate should 
di«tincl!y formulate the questions of hn* tvhich he refers for opinion • 


483, fl) "^nien a question has been so referred, the High 
Disposal of ease Court shall pass Rucli order thereon as it 
aceordme to dectsfon thinks fit, and shall cause a copy of such order 
of High Court Magistrate by ^vh ora the 

reference ^as made, nho shall dispose of the case cohformably 
to the said order. 


Direction is to costs. 


(2). The High Court may direct by 
uhom the costs of such reference shall be paid. 


At the hearing of a reference so made, the prosecution must begin, as it 
Jies on the prosecution to m^ke out thit on the facts found any offence has 
been committed * 

The special provision for costs in this case indicates that the High Court 
has no /urlsdiction to grant costs In crimin-sl cases where the Code makes no 
express provision therefor,* compart also 4aS(7) 


434. (1) Whon an^ pcr«!on has, in a trial before a Tiidge 

_ » of .a High Court ennsistinc of more Judge'* 

Power to reserre a .• * A • e ’± 

questions arising in than One and acting m the exercise of its 
Iji”****®**®" original criminal jurisdiction, been convicted 
** ® of an offence, the Judge, if he thinks fit, may 

reserve and reitT for the fieeisioTi of a Corirt consisting of i.'wo or 
more Judges of such Court any auestion of law which has arisen 
in the course of the trial of such person, and the determination 
of which would affect the event of the trial. 

(2) If the Judge reserves .any such question, the person 
Procedure "when- convictcd shall, pending the decision thereon, 
question reserved remanded to jail, or, if the Judge thinks fit, 


» Easwarx Iyer, I L R , Mad , 6*6 

* 0 Prop v Haradhan T I R 19 Cal 480(^85) 

• Sankaralinga Miidaliar, I I R 44 Mad qii (F R 1 
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he ^(lmlttc(l to Inil . and the ITikIi Court slnll Inve power to 
rc\icH tlie Ci‘i0. or socli i)art of it o', nil} he iicccsnrj , ond fmall} 
determine siicli question, md tliercupon to otter tlic sentence 
nisoed t)i ttie Court of oiiKiml jurisdiction, and to poss sucti 
judginent or order os ttic TTirIi Court Itiinks fit 

This IS In nccnrtlance ^^^th the terms of S •’S of the letters Patent of t865 
constituting the High Court of Calcuttn S 26 further provides thnt the 
Ad\ 'C >te GenernI mij certify that there is in his judgment nn error in the 
decision of n point or points of htv decided bs the Court of origiml criminal juris 
diction or that n po nt or points of liw should be further cons'dered on which the 
High Court shall proceed as set forth in the last para of S 4'}4 of the Code 
The Letters Patent of the other High Courts are similar in this respect 

So also the Advocate Gcn^ial might certify in regard to a case tried by a 
Special Bench of the High Court appointed under the Criminal Lawr Amendment 
Act 1908 since repealed ' 

ft IS completelj a matter of discretion with a Judge whether he should reserae 
for consideration by the High Court a point of law — Letters Patent of Calcutta 
High Court 1R64 S 25 Tlie statement of the fudge who presides at a Inal 
tls to what has tahen place nt »t is conclusive Neither the affidavits of bystanders 
nor of jurors nor the notes of counsel nor of short hand writers arc admissible 
to controvert the notes or statement of the Judge * 

Where on such a certificate it Is found that there has been a mlsd rectlon 
In the charge to the jury or evidence has been improperly admitted and la d 
lUfore the Jury for their consideration or Improperly rejected and therefore not 
placed before the jurv the question has been raised whether the High Court is 
not bound to order a new trial or whether it does not become its dutv to consider 
the case on its merits on the evidence The Tv dence Act (! of iSyO S >67 
declares that the improper admiss on or rctection of evidence shall not be ground 
of itself for a new trial or reversal of anv dec sion in anv case if it appear to the 
roiirt before which t s rased that mdepenlentlv of tie evidence objected to 
and adm Itel there was siifTcient evdertce to justify the dec s on or that if 
the rejected evidence had been received, i* ought not to have varied the decision 

In a case* in whch tie ludge of the High Court presiding at the Criminal 
Sessions at Bomhav reserved and referred for the decision of the High Court 
the question whether he had properly admitted as evidence against the pr soner 
j confession made bv him and the High Court held that it was not admUs ble as 
evidence it was held bv Svrgent C \ and GRtes J (Bsvlev T dis> that 
under S 25 of the Letters Patent as will as under S 1R7 of the Evidence Act 
the High Court was bound to consider the case on its merits to determine 
TnivjrtmdcmVy td adiv mrdcssioTi improjjerty admitted as evidence there 
was sufficient ev dence to justify the derision and the conviction and sentence 
were affirmed 

^ smilar rpnon has been expressed bv the Calcutta High Court* m a 
case doming before it on a certificate of the Advocate General where it was 
argued that S 167 'of the Evidence Att does not apply to criminal cases and 
neat that it never was intended by the Legislature that a case triable by a jury 
and of the facts of which a jury are alone the proper judges should be virtually 
re tried bv any Court not consisting of a jury It was held that the Evidence 
Act appl es to all jud cial proceed ngs and that the- proper Court to decide upon 
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the sufTiciCTiM of the CMdenee to <upport the comiction is the Court of Review 
and not the Court below and »t wis further pointed out thTt this Is Indieited 
b) j6 of the I otters F'^ten (per Osrti! C J ) PoNTirr\ J , expressed some 
doubt whether proceeil ng under S if' of the Fsidencr Act nlone the High 
Court on review k the proper Cmirt to eonsder the sufTcicncj or insufflricncy 
of the evilenre relTtinj; to a verdirt Tie Hitfh Court then considered the CTsc 
on the ev denee properh fm tted nt the Irnl xnd ilTlrmcd the conviction 

TTieee two cT«e< *ifterW'ird« cnitM* tinder cons dention lefore the Bombiy 
Court WrsTKorr C J in dehvennc iinlf.ment sTid ’ " Apxrt from them 

thxt IS if the q lest on Ind I een rxi«ei| for tlie frst time we thml lint bv 
clxuse ’fi of the I etters Fxtent xnd S tot of the Hich Court’s Cr miml 

Procedure Act f\ vf S-0 the power of so reviewing the vvhole nse on i point 
of liw surh Ts the n Imissibd t\ of rejectevl ev denee when reserved ts pxrressl) 
conferred on th s Court A\e re rle'irlv of opinion thit *? if? of the Indiin 
Fvidence Act iS-*’ s anplenlle to criminal as well ns ip civil cases and is so 
to criminal ra«e< whether or not the trial i< hell hy a jurj and that the 
expression m the section the Court before wh eh such obiection is raised ' 
includes the rev ewmg or Apoefhle Court The Huh Court then considered the 
case on its merits and hell that the evidence wheh should not have been retected 
d d not mafenallv affect the result fit should he here noted that althoueh the 
Act of ifl 7 > has been repealed S loi t>f that Act has been rc cnactrd tirrbdfini 
m S 414 nf this Code) 

In a latee ca‘e * wh eh came before ihe Calcutta High Court on a eertifcate 
bv the Advocate General under S »l* of the letters patent that Court after 
hold ng that some evidence had been imorcperlv received eonsdered the ease 
on its merit* The eortvictlon was qinshed And thfr prisoner was acquitted 

The same quest on waps reroened in a case* which came before the Calcutta 
High Coi rt on appeal in which the Sessions Tudge had mi«d reefed the tiirv n 
reiyan/ to a sfatemene improperfv used as evKfence again*t the arriisgd Th* 
High Co irt d 1 not refer to any of the cases ment oned in th s nnte nr to S if?** 
of the Fv fence Act but on a eonstnetion of S cay of this Code ond on 
cons deration rf the fict that the jury were the sole nidges of matters of fact 
hell that the H gh Court was not competent to consider the case on its merits 
hut was bni nd to order a nmv tr al to be held It was observed that to hold 
otherwise would be tantamount to hold ng that an anneal would le on the facts 
from the verd ct of a jurv in the face of S 41R which limits such an appeal to a 
matter of Jaw onlv and that the legislature intended nevertheless to mve tie 
High Court the same powers in reSpect to an appeal frofn the verdrt of a lur> 
as It has in respect oC a judgment by the Sessions Tudge m n trial w th assessors 
The case of Makm v AUnrney General for N S Hfllcs* before the Privy Council 
w^x re'i efi aiTiun Vfi wAiirti in a case reserveA Aiy lAie Tuige o 1 t^e Supreme Cniirl 
of K S Wales it was held that tTje Tvidgc had jmnroperlv admitted evl fence 
which was not admiss ble and it was held by the Judicial Commfttee of 
privv Counell that a new trial must be ordered because '* substantial wrmd 
would be done to the a cused if he were deprived of the veydirt of 0 \trv rii 
facts proved bv legal evidence pnd there were substituted for It the verdict if 
the Court founded merely upon the perusal of evidence not given l*e/ore ft '• 
There has been cons derable difference of opinion regarding that ri«/ and 
the- point may Sc cons dered -as at least unsettled in thd Cafruttn Jflgl Cmrrt 
unless the decision of the five Judges m O* Harass case be acc/^M The ea«c* 
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h-Ki bfcn -ipproved of and followed.* anti it has also boen disippfD\od' All the^ 
cases nmo before the Hiflh Courts on .appeil It Jns also been disapproved In 
a ca«^ which cam« before the High Court on a reference under S 307 made 
because the Sesstons Judge disapproved of and refused to accept, the verdict of 
the iur> » "Pie High Courts of ^fad^as and Pombaj have held tint the law 
stated bv the Pnw Council does not apph to India, where the Courts proceed 
under special enactments the Indian Tvidenre Act f of iJt-a S 167 and S S 17 
and *> 421 cl (d) of the Code of Criminal Procedure, which propound a law 
difTerent from that settled in Pngland 

in another ra«e * which came before the Calcutta High Court on a eertlficale 
from the Advocate fieneral if was held that evidence bad been improperly 
ndmittcfl but ns the Court was safisRevl that the facts sought to be proved b> 
ffiis evidence were amplv proved aliimde it declined to interfere In that case 
however, Jlfafeut v Attoriiev'CcneraJ N ? ITa/et and the cases which followed 
it, were not referred to 

See note to S 4J3 under the head “ AVhen the acquittal Is by verdict of a 
jury ” 

435 n) Tlio Hiffb Oourl nr nnv Rp«!<tiont .Titfljrp or 

Power to call for Mnffl'stmtc Of nnv SnhtltrJqiona] 

records of inferior hfiaisttrafc oinnAi' crofl bv fbp Loctil Govprn- 
mfnt in thi«5 bAb^jf. jmv rnll for nnd ptimine 
tbo recoil of an-v procpedJnff before nnv inferior PrlrninAl Court 
situate within the loonl limits of its or liis inristiiction for the 
nnrpose of satfsfvinjr itself or Iiimself as fo the correctness, lejfa- 
litv or pronrictv of nnv findinff. sentence or ori!er recorded or 
nassed, and as to the recrularitv of nnv proceedings of such inferior 
Court, and mav, vhen c.sllinc for «iic}) record direct that 
the execution of anv sentence be suspended and, if tlie accused 
is in confinement, tbst he be released on bail or on his orm bond 
pendin^T the c'samination of the record 

Explanation — All I^facriRtrafes. n bother exercisinc original 
or appellate inrisdiction, shall Iw deemed to be inferior to the 
Sessions .Tndge for the purposes of this sub-section and of 
section 437 


(2) Tf any Snbdivisional Magistrate acting under sub-section 
ri) considers that anv such finding sentence or order is illegal or 
improper, or that any such proceedings are irregular he shall for- 
ward the record, with such remarks thereon as he thinks fit. to 
the District Magistrate 

(4) If an application under this section has been made either 


Cal *5P-' 9 - ^ ^ R_25Ca!_2io RiruMandalti Q Emp I L R 35 
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to the Scs'^ious Judge or District Magistrate, no further applica- 
tion shall be entertained bj the other of them 

Considerable changes hi\c been made in tins section by Act No Will 
ot 1953 S no The power lo direct the suspension of a sentence or release on 
bad which on Appellate Court already had under S 426, is new in cases of 
revision Under the £v^laiie(ion to sub section (t) jt is clear that a Sessions 
Judge cm take up in revision cases heard bj Magistrates acting as Appellate 
Courts On th s point there was some difference of opinion* 

The next important change is the omission of sub-scction (3) which laid down 
that orders under Ss i.}3 and 144 and proceedings under Chapter \ 1 I and S 176 
were not proceeding* within the meaning of S 435 The Calcutta High Court 
had however dealt somewhat freely in revision with these excepted proceedings, 
holding that the powers given them by their Letters Patent were not affected b> 
S 43s in respect of orders purporting to be passed under the provisions mentioned 
but really passed without jurisdiction* 

But in one cas* the Court went further and indicated that the power of the 
ffigh Court under S 107 of the Government of fndia Act, to interfere m cases 
under S Ha 'vas nut confined to questions of jurisdiction alone, but might be 
exercised when the 'Ijgistrate has acted witli illegality or material irregularitj , 
and a party h is been prejudiced thereby * / 

Ihe Alldhubaa Migli Court however declined to interfere with an order under 
b 145 passed without jurisdiction* And it hod been held that if the attention 
of a Sessions Judge or Magistrate was drawn to the fact, on the representation 
of a party ihni an order passed under any of the provisions of the Code formerly 
excepted was illegal lie should report the matter to the High Court, so as to 
relieve (he party from (he expense of moving (he High Court * 

fn so far as the above cases dealt with the point as to whether the High 
Court has jurisdiction to interfere m cases under S h 5 > they are obsolete 
But some of the cases also indicate the grounds on which the High Court will 
be prepared to interfere with such proceedings, and to that extent they are still 
applicable Ihc Madras ifigh Court held* thxt an omission to set forth in a 
preliminary order the grounds of the Magistrites opinions does not affect the 
Magistrate s juri<diclion But the Lahore High Court* in a case in which most 
of the authorities were discussed held that where there was an omission to record 
a preliminary order the whole proceedings were without jurisdiction 

An Additional Sessions Judge can exercise all the powers of a Sessions 
Judge under this Chapter in resjwct of any case transferred to him by that 
I fficer — S 430(2') But sec note to that section 


* Khamir Sheikh V Enip 14 Cal ' 

• Abayeswan Debi v faidheswari 

cbaTjce v Carr Stephen I L R , 19 C ■ • 

, n r-_ n. _ ^ -"v »v ^ , 593 

un Pal f Ramlcumar, 
buliubh Narain Siogh 
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lt\ Madras,* m ilic Plvjm,* and m Un>K DvRVx (not including the Shan 
Stutcs),^ ill Subdivisioml Migistrilcs li»c t»ctn empowered to art under S 43 S 
in regard to proceedings of an^ subordimte Court [S 17 (2)} within the local 
limits of their jurisdiction, but unl^ to report to the District Magistrate A Sub- 
divisionil Magistrate, even if so tmpowcrtd, emnot do more than call for the 
record of n proceeding before a Court subordinate to him and he maj, in case* 
mentioned in S 435 (1), forward tlie record with his opinion to the District 
Magistrate The District Magistrate maj then, if he thinks fit, report the case 
under S 438 for the orders of the High Court under 5 439 
Inierlor Criminal Court. 

This expression is cquualent to a subordinate Criminal Court It was 
probabI> used so as to make the proceedings of a Magistrate open to revision 
a Sessions Judge, to whom he is inferior, but not subordinate [S 17 (5)] This 
has now been made clear b} the txplatt<ilton — All the Magistrates in a district 
iirc both inferior and subordmatt to ai District Magistrate * 

A District Magistrate cannot make a reference to the High Court questioning 
ihe propriety tf an order by the Sessions Judge* 

Powers to be exercised io such cases 

A Court should act at all times, not merely in matters coming up in Court 
on the application made, but also 10 matters coming to the knowledge of the 
particular ufltcnl on reliable information 

Conversation held with an officer employed on fanune-duty was considered 
to be infomation on which iction could be taken • But, if the applicant for 
revision has the right of appeal, the High Court can not net, but will refer him 
to the exercise of the right before the proper Court’ S 439 (5) which is new 
declares that where, under this Code -in appeal lies, and no oppeol is brought, no 
proceedings by wa> of revision shall be entertained at the instance of the party 
who could have appealed The High Court cjn interfere with an order passed 
by a Magistrate in an interlocutory stage Ihe words used in S 435 of the 
Criminal Procedure Code are veiy general, and empower Ihe High Court (Sessions 
Jui^e, District Magistrate, or duly empowered Subdivisional Magistrate) to send 
for the record of a case, not only when it wishes to satisfy itself about the cor* 
rcccnoss of anj finding, sentence or order but also as to the regularity of any 
proceedings in subirdinate Courts * 

The petitioner who applic<l for revision of an order dismissing his case died 
while his peiition was before the Chief Court, Punjab It was held that the 
principle laid down in regard to an appeal by a person who is dead (S 431) should 
be applied, mil that the application must abate* The Court could, however act 
on retisjon without a petition and of Us own motion, whereas on appeal it must 
be moved by an appellant 

Where a Court of Session or District Magistrate has jurisdiction, the High 
Court will not act as a Court of Revision, save on some special ground shown, 
unless a previous application has been made to one of the lower Courts Where 
t here is no such c oncurrent jurisdiction, no special rule exists regarding the 

* Mad Gas 1883 Part I p I3 Man p xi8 

* Panj Ga» 1883 p 3a 

‘Reg V of 1892 Sch cl 5 and cl is 

„ ’ h? *55 <s = l All W N ,8S5 p 257 Oi^pJio 

dmanabha I L K 8 Mad 


John Francis I,obo I L R 


* Weir 1032 

’ Mohar Singh All W N 1886 p 495 
1 r I>^®seshappa Pai Bom H Ct Jane 17 1895 Chaodi Persba 
- ChoaLalDasr AnantPersha^l L R.. zscl 

KharanaPanjam Panj Rec. 1894 p 39 ^ 
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neccssitr of anj such application to haxc been made before the High Court is 
«“t in motion • lh« fact tint no -ipplicttion under S 43S has been made to the 
Sessions Judge or District Magistrate docs not prevent the action of the H>gh 
Court under S 439 fi r S 435 gives n High Court the same powers as these 
ofiicers, and S 439 declares that ii imj act in revision suo motu 

Nevertheless the High Courts have become more and more reluctant to 
interfere where no attempt has been made to move the Sessions Judge or 
District Magistnic' Hut where tht High Court has moved itself under S 435 
(i) and ha> issued a rule it will not discharge the rule solely on the ground that 
no apphcaiitn Ins been made to a lower court* 

The powers to be exercised after cdling for a record of any proceeding under 
S 43) arc expressed, in respect to a Sessions Judge or District Magistrate in 
Ss ^36, 437 and 43b, and uf a High Court in Ss 437 and 439 

The High Court or a District Magistrate, in a case tried by a Magistrate 
subordinate to him can also, undei S 3^0, IVov (b), whether there be an appeal 
or not, set aside an) conviction passed by a Magistrate on evidence not wholly 
record^ by him, if such Court or District Magistrate is of opinion that the 
accused has been materially prejudiced Ihereb), and may order a new inquiry 


or trial 

In UrpCR Rlkma (not including the Shan States) 

(1) The District \Iagistrate may, in any case, in which he has himself callev! 
for, or Subdivisional Magistrate has forwarded to him the record of a proceeding 
of a M igistrate of the second or third class pass such order in the case as he 
thinks fit. 

Provided that lie shall not pass a severer sentence for the offence, which, its 
his opinion, the accused has ccmmitted. than might have been passed for such 
offence by the Magistrate who tried the case and that no order is passed to tli* 
prejudice of the accused unless he has had an opportunity of showing cause 
against it 

(2) The Local Government may, at any time by notilication m the cfTt^u 
Gaxette, direct that this section shall cease to be in force in any district with W 
from a date to be specified m the nolificationx-Reg 1 of 1935 Sch , cl viu L-' 
this does apply to European British subjects — /bid, Sch , cl xiti 

Sessions Judges and District Magistrates are at liberty to comment 
cecdings called f‘ r under S 433, even though there may not be sufTici 11 f-n 
foi submitting such provccoings to the Cheif (High) Court for revision * 

Where the Reformatory Schools Act, 1897, is in force, S sC d*-" ejr- 
nothing contained in this Code shall be construed to authorise 3tn» ^ 

Magistrate to alter or reverse, m appeal or revision any order pa»s-^ \ a ^ ^ 
to the age of a youthful olTencler or the substitution of an ordt-r Jv' 
a Reformatory School for transportation or imprisonment But a L-ov*- t ^ 
or revision ij still competent to consider the legality or proprutv o "yf 

or sentence on which the order for detention in a Reformatoy ■ 

(See note to S 399 ante) 


Criminal proceedings are bad unless they are conducted 
if they are substantially bad m themselves the defect wjl j, ^ " 

consent of the prisoner It is the duty of Magistrates 0ti^ - 
to follow the procedure provided by law, and there M f ^ 


* Emp V Itcolah I L R 14 Cal 88/ '•ec alv, r ^ 

I L R 14 Bom , 342 Emp 1 Abdus bot nan I L R ^ -rrja: 

• Rash Behan baha 1 L R 48 Col 534 Emp i , j > 

843 Shanf Ahmad I L U 43 Alt, 497 ‘ 

« AbdulMatUb I L R 3oCal 4*3 Emp 0 Miaiv-I ^ _ 

« Paaj Bk Cir Vol J p 269 ‘ _ 3 - • 
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their inlcniion il clcpirture from that procedure, and thus aiiempling to protect 
themsLlvcs against the consequences of such departure getimg the accused 
to ha) iJiJt iiL consents to it Jlicrc nuuld he an end lu jii procedure if such 
an assent \scrc field to xsarrant milerial and important irregularities ‘ An 
objection of want ol jurisdiction mij be liken for the first time even before the 
fjigh Court os a Court of i^evision ' flic consent ot an accused cannot cure a 
defect in the jurisdiction * A prisoner on fiis Inal can consent to nothing * 

A Court should be loath to interfere in revision on behalf of a person con- 
Mctcd in a criminal case if that person is an adult and ol urdmio intelligence, 
when that jicrson himscU, in no way, contests the propriety ot his conviction* 
fn this case ihc persons cunvicletl refused to recognise the cjiistciKc of any Court 
established by ifntish authority in Indn 

But a person iccuscd before a Migislraie cm, if fie is an Luropcan British 
subject, waive his rignt to be dealt uiiii as such bee b 52b B 

fhere wns some difference uf opinion as to whether the High Courts in 
revision could allow the compo«iiion ol an offence* ihe power is now expressly 
conferred by b 345 (5A) 

lor fu'thcr discussion of the powers c'cerciscable by the High Courts in 
revision, see rote to b 430 

Sub section ( 4 ) 

A person desiring to ipply for revision, where iJie apphcition can be made 
eitlier to the bessions Judge or District Aligistraie, will have to elect to whom 
he should ipply, for, it an application be nude to and rejected by one of these 
oflicers, It cannot be renewed by a second application <0 Ihe other So a bessions 
Judge cannot review an order passed by a District Magistrate under S. 437 
refusing to order further inquny to be made* ihe proper course would be to 
move the High Court Similarly in regard to revision by the High Court, where 
« sentence or urder is appealable, and no appeai is brought, no proceedings by 
way of revision shall be entertained at the instance of the party who could have 
appealed Ihe reason for this prohibition is to avoid a conflict between the orders 
ot officers having concurrent jurisdictions, and the reason applies equally to cases 
in which cither of them may have acted suo motu* 

But where a District Magistrate refuses to call for records and order com- 
mittal while a case la still under inquiry before an inferior Alagistratc, the 
Sessions Judge is not subsequently debarred from ordering committal after the 
accused has been actually discharged * 

436. On examining any record under section 436 or other- 
i-.wer 10 otdtr in. >ii8e, the High Court or the Sessions Judge 
Vine IVistncV Magistrate "by himselt 
or by any ol the Magistrates subordinate to him to make, and the 
Bistrict Magistrate may himself make, or direct any subordinate 
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Mapi'Jtnfo to nnkc, further lnqnlr^ into nm complnint nhich 
In'? beeiT under «icrtion 203 or snb «:ection (3) of section 

204, or into the cn^o of in\ pcr‘?on 'iccmcd of an offence Avho has 
been dnebarged * 

Provided tint no Court tilnll nnhe an^ direction under this 
•section for JTK)lur^ into the CTse of am per'-nn ulio has been 
dnclnrged unie'-'? 'uieli ))or‘?on Ins Ind an opportnnitj of sheumg 
camp uh\ ‘sneli direction should not be made 

It should b«* nnticwl tint thf no<»t»ons of Ss 436 nticl 437 hi\e been inverted 
b) Act No Will of I0J3 ti? pretibN tefiuse ihc order now adopted 
appeared to the I eflishture to he more mturil In the nolc< to this section and 
to the followinp section, is well *n elsewhere throughout the Code the newr 
numbering has been adopted c\en when citing nilmgs on the sections as they 
stood before amendment so ns to ixoid confusion 

The pro-i^o is new It corrcspinds with pronso (0) to S 437 It is clearly 
desirdble that a person who his gone through in inquiry should be given an 
oppcrtunitx to show thit the order of dischirge wis right The requirement of 
notice does not apply m the cise where 1 compKmt has been dismissed under 
Ss 301 or 204 beciuse m these rises Ihc person igamst whom the proceedings 
ire taken has ncier been before the Court This amendment renders numerous 
rises obsolete * it gwes effect to the |iw Ind down by it leist one High Court * 

A second amendment his been mide in this section by the substitution of the 
ssords “any person iccused of an oflence ” for the words ‘ any iccused person " 
The Courts had generallv held thit this section could not be ipplied to proceedings 
where there was no occusiiion of an offence such as proceedings under 
Ss 107 no 113 145 ind It hid been held* that "dischirged” must be reid as 
eqiin ilent to dischirged within the meining of Ss 309 253 and 259 and that 
the section did not applv to 1 diselnrge under S iii) But a contrary view had 
been taken on the grounil that the word iccused meint 0 person oxer whom 
a court IS exercising jurisdiction* ind a District Migistrate wis held competent 
to order further iiiquirx in proceed ng« under S no These doubts are now 
set at rest S 437 ippl es to cise< xxhere there his been 1 discharge of a person 
accused of an oflence (as to the driinilion of xvhich, see S 4 (0) ) 

An Additional Sessions Judge miv excroi«c the power* of i Sessions Judge 
under S 436 in respect if my cisc Irmsferrcd to him b\ that officer — S 438 (■•) 
Rut see note to tint section ^ 436 supplements S 437 by cnabi ng the Sessions 
Judge or District Migistnte to direct further inquiry to bo mide into the case 
of any person who his been d srhirged lod not is in S 437 only of an olTencc 
triable exclusively by i Court of Session An order of discharge miy be pissed 
la a. warrant case that is a ui.se relit n^ to un ffi ore ijiun. sb.ihbi w.ithj d/iitb. 
transportation or imprisonment for 1 term exceeding six months, [s ^ (u)l 
If the offeiiri be frnble by i Rligislrite or Court of Session (Sch V col 8) 
the trill would be indcr Cl ipter XXI ind the order of discharge 
would be passed under S 253 If the offence be triable exclusively by the Court 
of Session (Sch V col 8) the proceedings xxould be on in inquiry held under 
Chapter Will md the order of discharge would be pissed under S 2og or 


* Ancan v Rani P rb1 in T 1 R y-, MI 78 Han Da^s Sanyal t 'antulla T L 
R 15 Cal 6o3 Emp v Liaqat Huss n 40 Ml lyS Fmp t Abdul Latif I L R 40 
All 416 

* Emp V Abdul I atif I I R 40 Ml 

* \elu Jayi Ammal I L R 13 Mad 8* 

* Q Fmp V Mutasaddi La! I I R 2t Ml 107 See also Emp v Udai Raj •^injth, 
I L R 44 All 691 Q Fmp I Rattl AH R' N 1899 203 Fmp v Kharga I I R 
36 All 147 
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S 21 ^ (>) ■’" <rdcr wouW not »p<?nto i« an acquittal in bar of further 

prurccfJinRf rchtin;; to flir snirM. offcnio (S 40J, cipfimtion) unless t runMCtict* 
or icquittnl for nn thor < ffm c still m Zone, Ins been nnde on the sttne fset*. 
for which a di/Terent rlnrpr mij^ht line been imdc tinder S 236, or for which 
he micht Inve been eonneted under S 217 But a conwetjon or icquittnl i* no 
bar to his frni for in\ uiher o/fenee constituted b) ilie sime acts if the Court 
which held ilie first irni wis not competent to tr) the o/Tence with which h® '* 
stibNequentI> clnrpfvl S \ Sec ilhistr'itions (/) ind fjj) If the ofience be 
triable exchisivel> 1 Court of Stssion in order of dischirRc would be n) bar 
to further proce« dines for tint offence S 436 also pn sides for i further inquiry 
into 1 coniph nf which his been summirdj dismissetl under S 203, when fh« 
Miqistnte after eTiinmitinn of the comphimnf md considering 'hr lesuU of 
any Intestifiition tint mu hue been mtde under S 30’ finds that there are no 
sufTirunt grounds t r pr iceed ng or under *» *o.| (3) if my Court fees payable 
hive not been pitd within i reisomble time In neither of such cises, will 
process have been issued requinng the iftendince of the iccused to answer the 
complaint mide to the Magistrate 

S 437 mil»es no express provision for 1 further inquiry into an offence triable 
exclusively bv i Court of *iession of which the icruscd miy have been improperly 
dischirged though from its terms the Sessions Judge or District Afagistrate 
miy ms/ertd of directmt; a frt*h inquiry order him flhe icciised) to be committed 
for trill’ Ac 't ppirenllv contemplates the existence of such 1 power, and 
S 436 I* wide in its 'erms so is to give certun superior judiciil officers power 
to direct further inquiry into ill eis^s in which an ircused miy have been 
discharged 

It It not fn it» ordinary accepfalton restricted to the mere faking of evidence, 
but It includes also a considention of its effect in relation to the complaint 
forming the subject of Inquiry The term “further inquiry’ therefore signifiei 
as well a fresh considention of the effect of the evidence alrcadv recorded is a 
supr ementiry inqu ry upon fresh evidence The words further inquiry md fresh 
inquiry ’ ire svronymous' 

An order d reeling the commitment of an accused who his been discharged 
by 1 Miglstnte or comiii tung such a person cm be pissed only in respect of 
in offence t'-nble exclusvely bv a Court of Session (see S 437) unless the cas/ 

IS before 1 Court if Appeil fSte S 423 (i) (b)J or on revision before the High 
Lourt (S 4j0) If a Sessions Judge or District Afagisfrate is satisfied that, on 
the evidence tiVen there is a cleir cave for charging and trying the accused 
who has been dischirged of an offence not triable exclusively by the Court of 
Session, and there is no reison for desiring further Magisterial examination, he 
should not direct further inquiry to be made, but should refer the case for’ the 
orders of the High Court * as that Court alone is competent to set aside a finding 
of fact on revision * 

In A more recent case, a Full Bench of the Calcutta High Court has held 
that, notwithstanding an order of discharge fresh proceedings may be taken 
by the Magistrate who passed that order, or by my other Magistrate competent 
to take cognizance of the offence, without my order from a superior Court * If 
«wch action be tiken by another Magistrate it will probably be neceasary to 
hold a fresh inquiry that is to take the evidence de nojo 

It Is now clear that S 436 does not apply to miscellaneous proceedings under 
the Code such as those under Ss 107, 110, 133 and 145 But though under 
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S 43') *1 fiTih inquir) (inn it l>c nrtlon^ in «uc!i ctscs ^vl1e^e the subordinate 
rourt ln« d ■<^Iincd to nnlvC a finni trder, the DiMruf Maftistnte rmy however 
tike fre»! proceed nfs on frc--h inforntation • or even on the simc inforrmtion * 
Nor do"s S 436 -ipplj to t ctve in which a Migi<trite Ins refused to proceed 
iCainst some tif the pers< ns iccuscd 1 1 in offtnci before the Police, ns they 
have never been before him, ind had nit therefore been discharged The proper 
rvur-e for the I)i<tnvl M 'gntr ite |« file would be to withdraw the case under 
k 5’R and deal with it m lie rvidmre. as, in the exercise of his discretion, he 
thought fit. not to ardcr a fiirthei inquira under *' 43^’* But when the hfagis 
trate had issued warrania fi , he arrest if « thcr persons in the same case, and 
then declined to take furthei nro«ce<lings it was held that this operated as a 
discharge so as to enable Ihe I'lstrict Magistrate to act under S 437 * 

In the trial of a summrns case onij one of the accused appeared, and he 
was acquitted under S 247 because ilie complainant did not appear at the trial 
The District ^faglslrate i nder S 436 proceeded against the other accused, but it 
was held that he was not competent to do so, as S 436 did not apply to such a 
case' Whether he could have done so otherwise was not considered probably 
because it was a pettv case WTiere a ^^aglstrate proceeded on a police report 
made ifter an investigation only against the prisoners sent up for trial, and 
acouitletl them on the ground that he disbelieved the evidence, the District 
>Iagi*trilc was net competent as against this finding of fact, to proceed under 
S 43fi against them so long as the acquittal was m force and not set aside on 
the appeal of the Local Government* 

Fmeedlngfl may bo taVeo without an order under S 437 

In none of the cases mentioned m S 447 does the order amount to an 
aequiital, so the order terminating the proceedings in these cases is no bar to 
fresh proceedings being t-Uen as there has been no trial by a competent Court 
fS 403) But a Magrstriie taking fresh proceedings except und r S 437 must 
be competent to take cognizance of the offence (S lOo) The \fogislrite who 
passed the order is competent to r* open the case as an order of discharge is 
not a judgment under Chapter \\vi and therefore his action would not be 
barred b> S 3(10 It 1$ not necessary 'hat such an order should be set aside bv 
an order under S 447 * The fact that the District Magistrate may have refused 
to order a further nquiry w»i‘ not prevent a Magistrate who has summarily dis- 
missed i c *e in consequence of Ihe absence of the complainant from holding 
trial on a fresh complaint ' (The same principle would be applicable to a com 
|laint d smissed under S 2ot or S 204 (3) But from the petty character of 
an ofience so dealt with the ’ urt should hesitate before reviving such a case) 
WTiere two persons were 11 trial before a second class Magistrate for offences 
under Ss 307 and 323 Peo»I Code, and the Magutrate discharged one, and 


‘ 0 rmp t Iman Mondai £ L R 27 Cal 602 (s c 1 6 Cal \\ N 163 

* K Fmp V Fvazuddm 1 I R 24 Ml 148 Fmp 1 Chinna Kaliappa Counden 
I L R 29 Mad is6 

* A>en Mahmad AHand r K 1 mp , 5 Cal W M 488 

* Moiil Sjngh V Mahabir 4 Cal \V N 242 See also Krishna Reddi t» Subbamma, 
I I R 2t Mad 146 See also Emp e Chmna Kalappa Gotindan I L R 29 Alad 126 
Girish Chandra Ghose y Emp I L R 29 Cal 457 (s c ) 6 Cal W N 638 

* Panchu Singh v llmor Mahomed 4 Cal W N 346 

* Bishun Das Ghosh v K Emp 7 Cal W N 493 Kedar Nath Biswas v Adhin 
Manji Ibid 711 
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aRatn«f the other framed a charj*' under S I’j omUtm/I to «a) anjthtnjj about 
the offence under S •}07, the efTecf »a« equitnient to a discharge m regard to 
that ofTence, and further m<ium could be ordered under S 436 • 

The Afadras High Ciurt held folhuing earlier decision*, that a District 
'fagislrate rannot take action under 4lf» to set aside an order of discharge 
nn tlie grfund that in Iiis opinion the lower court has not properly appreciated 
flif evideme ind ih it in siirli a case Ins proper course is to refer tfie matter to 
th** Ilidh Court ’ Hut a bench of the same court shortly afterwards dissented 
from this sicw * 

4afi contemplates that m the case of the dismissal of a complaint under 
S sot the rcMsional |un*d cfion of llie District Afacisfrate can be fnsolccd 
Irrespectne of the consiil-ration whether the dismissal is legal or illegal * 


By whom further Inquiry mfty be ordered 


An order for further inquiry maj be made by the High Court, or the 
*?e<sions Judge or the Pislriet Afagistrate — 9 436 Tlte High Court of Allahabad 
refus'^ an applirafion for an order under this section when a lower court has 
rnnciirront uiri*dirfion hcfdmg tha» it should be first made to the lower court* 
If any of the accused persons haye been discharged ht a Afagistrate in a case in 
which others base been crnyicted on a trial held bv the Sessions fudge an order 
for further inquin should be more anoropriatelv made by the Sessions Judge who 
IS in a bc»tci pasilion than the District Mngistrate to determine on the facts 

whether such order should be passed As he took no notice it w'as held that 

he considered that no further inquiry and no further proceedings against the 

other accused were necessary A District Magistrate f« not competent to order 

further inquiry to be held when hi$ predecessor in office has refused to make 
such Older* 

If on application for further inquiry has been refused by the District Magis 
trate it cannot pmoerlv he granted bv the Vssions Judge (See S 435 (4)) 
The proper course for the Sessions Judge in sudh o ease is to refer it for the 
oilers of the High Court * 

See note to S 437 for cases in whch further action may be taken as on a 
discharge or otherwise 


A Sessions Judge or District Magistrate who has ordered ftirther inquiry 
under S 436 is not competent to -dd to his order n direction to commit if the 
evidence leads to the con lusioa that it is possible for two Mews to be taken of 
the conduct of the ccused It i< for the subordinate Magistrate to exercise his 
own discretion in such a matter on eyeia case before him ■ If such officer 
IS satisfied that on the cMdence taken there w a clear case for charging and 
trying the acrased and there is no reason for further Magisterial examination 
he should refer the case under «; 438 for the ottlers of the High Court • If 
hoTOVer ths oBence 15 triable rtclus.tely by 1 Court of Session an order for 
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commitment can oe made under S ^36 It 1$ not competent to a Sessions Judge 
in his order fir furtlitr inquirj to Oirect that it In. htld b> any particular Wag.s 
irate Ihe discretion to the selection of an) .Magistrate seems to have been lelt 
to the fJistrict Magistrate * 

Meaning oi lurlber inquiry. 

i urilicr itiqui-) in b ind Irtsli inquit) m b 437 are used as meaning the 
same tiling in».) mean an inquir) suth as has miM-arncd, an inquiry leading 
up to a ciiargc or di'cliargc. and ihis includes not mcrcl) the taking ol tcidcnce. 
tut the consiuirutiun ot mat evidence and the conclusion to charge or d senarge 
the accused An irdcr ioi a new inquiry is one superseding mat which has 
already been held md u may imount to an order directing either an additional 
nncsngation it the tacts or a ri'consideraiiun ol the evidence by the Magisiraie 
whose cidei is set aside or 1 new inquiiy before another Alagistratc, anu amongst 
ether suflicicnt reasons lor such an erder are the <>mis>ion to take evidence whicti 
ought to have been taken, the discovery ui Ircsh evidence, mistakes of law, ill* 
g-liiy or irregularity in the proceedings and the incorrectness ol the first finding 

An order for further inquiry into a complaint which has been summarily 
uisinissed under b aoj or s acq. (3) means m Ihe first c..sc issue of process for 
the appearance of the accused and a trial, and in the second, a fresh opportunity 
to the complainant to pay process fees or other fees payable on payment of which 
the ri 1 will prcccid 

If the order is directed to the Magistrate who has already held proceedings in 
the ense, they can be resumed trom the stage at which the order of discharge was 
passed But if the case comes before another Magistrate, they must be recom* 
menced, and all the evidence must be taken de ttovo similarly, w'hen the order 
fur further inquiry directs an inquiry by another Magistrate ihe final order in 
the case cannot be based on evidence taken by another Magistrate, except under 
the circumst tnces stated in b ^0 * 

Where the order for further inquiry is in reference to a complaint which has 
been summarily dismissed under b 303 or S 204 (3), it is of little consequence 
by whom the proceeding* are renewed, as no evidence ogainst the accused will 
have been taken 

Although ordinarily it is not desirable that an order for further inquiry under 
S 437 should discuss the evidence in detail and give elaborate reasons for it, 
because that might prejudice the subsequent proceedings, it should set out enough 
to show that the order is i proper one bo, where no reasons were given the 
order was set aside ^ 

437 Wlien, oil cxamming the record of any case under 
Power to oiCer sectioQ 436 or otheHMse, the Sessions Judge or 
comm iinent District Magistrate considers that such caso is 

triable exclusively b} the Court ol Session, and that an accused 
person has been impioperly discharged by the inferior Court, the 
Sessions Judge or District Magistrate may cause him to be 


I III re Chundi Churn Dhuttacharjea I L R 10 Cal 207 
I Han Pass banyal V Siarituba I L, K 15 Cal 60S fbiQj 

* Han Pass banyal v santulia 1 X- U 15 Cal 6o3 Jpp 620 621) Full Benui 
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arrested, and nn\ tlicrcupon, instead of directing a frcsli inquiry, 
order lum to be committed for trial ujion tlic matter of winch he 
Ins been, in the opinion of the Sessions Judge or Pistnct 
Magistrate, impropcrlj dneinrged 
Provided as follows — 

(a) that the accused has hid an opportunity of showing 
cause to such Judge or Magistrate why the com- 
mitment should not be mado ; 

(h) that if such Judge or Mogistrate thinks that the evi- 
dence shows that some other offence has been com- 
mitted by the accused, such Judge or Magistrate 
may direct the inferior Court to inquire into such 
offence 

It should he noted that S ^37 does not apply to proceedings before a Presidency 
i^l^t»tlatc Nor to proceeding* vnder 107* 

An AUditioinl Sessions Judge may exercise the power* of a Sessions Judge 
undei S 417 in respect of my case transferred to him or under the orders of 
that othcer— S 43« (») See note to that section 

The eases referred tc in S 437 arc regarding offences which m the opinion 
of the Sessions Judge or District Alagistratc. arc triable exclusively by the Court 
of Session Ibch V, col b), m sshveh the -vccviscd has been improperly discharged 
by an inferior Court, that Is, b> an} Magistrate, for the District M^istrate is a 
Court inferior to the Court of Session,’ and such order, if passed by a, District 
Magistrate, would be dealt with by a Session* judge under S 437 A Sessions 
Judge or District Magistrate may cause the accused who has been improperly 
discharged to be arrested If the olicnee i» bailable, the accused should be admitted 
to bail ’f on consideration of the evidence, the Sessions Judge or the 
DisCMvt Mag siraie is of opinion that it shows that some other offence, 
that IS to say, an offence not triable exclusively by the Court of Session, has 
been commiitcvi by the vccused he may direct the inferior Court to inquire into 
such offence S 436 enables the High Court, Court of Session or District 
Magistrate to direct further inquiry to be made into the cuse of any person who 
has been discharged, and the terms Of that section are wide so as to apply even 
to a discharge ol an offence triable exclusively by a Court of Session S 437 
contemplates the existence of such powers, as it provides that the Sessions Judge 
or District Alagistrate may, instead 0/ directing fresh inquiry, order the accused 
to b“ ommitt^ for trial, etc 

So where notice had been issued on the accused to show cause why he should 
net be committed cn a charge of an offence triable exclusively by a Court of 
Session, it Was held that a furibet inquiry could be ordered Under S 436 into a 
case regarding such an offence Ihe mere fict that notice may have been issued 
only IQ show cause why the accused should not be commuted would not prevent 
an ordei being made for further enquiiy rather than for commitment Commitment 
could tiave been made, and the further evidence, which it was sought to be 
obtained on the further ihquiry, might be tendered at the trial in the Sessions 
Court, but It was evidently thought that m order to make the case clearer. 
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pMdcnre should be finit tikcn -jnd th« briOf! in fa\our of the accused, it could 
not be rmdc ground of ^n objection or his btinlf * 

If a further inquin cr frc«h inquirv [for the terms arc s)non)mous’] be mide 
It IS within l]ir discretion of the Migistnlc miking it to (Irternune whether there 
are sufllcicni j,rounds for tnmmitling the iri.u«ed or whether, if he his jurisdiction 
over the ofTcnrc csnblished, he should tr> the accused is in a wirran c ise, or 
discharge him (See S« ro>» aio and 254) A District Magistnte 

{or Sessions Judge) directing further inquin to be nude has no legal autluntj to 
fetter this discretion of the Magistnte holding <uch inquir) * The powers of the 
Session* Ji. Ig< II d n strict Magistral under Ss 4jb 447 remain, if, in their opinion, 
the accused lias been impropeilj disthargid in this further inquir) and if the 
"ccusihI is -( m c*ed is ir » wirrmt-casi an I appeds, the Appellate Court may 
order him to be committed 4-‘3 (1) (l>)J or, if there is no ippeil, the matter 
cm bi deilt will l\ the High Ccurt a ( iniri if Rivisnn under 430 (2) 

Improperly discharged 

Ss soq 210 gi\c a ^Iag|strate holding an inquirj a discretion whether he 
should commit a case to the Court of Session fir trial and lease him to act on 
his opinion or whether on the ciidence feforc him there are or are not sufficient 
grounds for committing the accused If he should find that there are not suffi 
cient grounds n is his dun to record his reasons and discharge the accused 
unless he considers that the accused should be fried before himself or some other 
'fagistratc f r some minor odence 437 (formerly S 436) enables the Sessions 
Judge or District Magistrate to deal with such a case as a Court of Revision, 
and if It appears that there are sufficient grounds for a trial, to direct his com- 
mittal or a fresh inquir; regarding that or some other offence The notes to 
Ss 200 and 210 «et out eases on that subject 

\\here a Magistrate after a careful consideration of the case for the prosecution 
h. s found tl at t w s n c wirth; of credit and that it would be a mere waste of 
the time of the Sessions Court to commit a case, the duty falls on the Sessions 
Judge to weigh that evidcnee and not to order a commument vinless he finds that 
It IS prtma facie sufficient for a comictiont 

\\ here no form il or<l*r of distliargc of an t fTence tri ible exc!usi\ely by a Court 
of Session mn hue been pa«<eil and the M igistralc may ha\e convicted or 
acquitted of an offence fiiab'c b> him the question has arisen whether action 
can be taken under S 437, to order commitment if the evidence ^rmia faae 
establishes tint off nee or to order a further inquiry into it The order of con 
Motion or acquittal if m force would be no bar to further proceedings if the 
Magistrate was not competent to tr) the offence for which it is contemplated to 
order further proceedings t« be taken [S 403 {4)] This would be if that offence 
be triable exclusnei; b\ a Court of Session not if it be triable also bj the Nfagistrate 
(Sch V, col 8 ) The fact that no formal order of discharge had been passed is 
iTnm'rtvrri'i lor Vne lA iVie Magistrate s fma'i order operates as a disenarge 

of that offence h> his declining to tal e action m respect of it ® for it has been 
held that when a Magistrate decl nes to charge an accused with an offence triable 
exclusnely In a CiUrt of Session and proceeds to try him of an offence triable 
b} himself his order amounts to a discharge, and the Sessions Judge has juris 
diction to act under S 437* The Judges \\ iiitf C J Sitiraiimwi \ Amar and 
Dmis JJ furilinglv ixerriiled a pifsious case »and differed from another case 
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in the ( itditti Ilijih rmirt > In tlie«e <n«c< it held that there had been 

ni) order of dKthirge «o the Se«ion« Judge jun^diction under S 437* 

the MngKtriti lining irled uithin Iii' jurisdiction to hold a trial a« he was 
competent to do 

Rut where a Magistrate took cognizance of a case on a Police charge sheet 
charging the accused with offences under S< 354 and 323, Penal Code, but making 
no ch irg“ of ra| ' ind the pro»ec»ilion did not ask for a charge to be framed ol 
the litter offence, the District Magistrate could d/rect a committal on a charge 
of rape since the proceedings of the subordinate Magistrate d d_iiot amount to 
an ordir of discharge of the major offence* 

The District Magistrate cannot set nsidc an order of diseharg“ on the ground 
that in his opinion the siibortlmate Magistrate has not properly appreciated the 
CMdence He should refer the case to the High Court, because that Court alone 
IS competent in such a case to set aside n finding of facts* But this case was 
tut f 111 wed h\ the s mie High Court shortlj afterwards* 

A District Magistrate should come to a finding on the esidence that an 
accused person has been impropertj discharged before he orders a committal It 
IS not enough that he should form an opinion that the charge is of such a nature 
ihat It should be considerrtl b\ the Court of *vesston * 

An order b\ a District Magistrate refusing to call for records and commit to 
the *Jessions an ''ccused person while the charge against him is still under inquin 
before an inferior Magistrate «s not an order refusing to revise an order of discharge 
and a Session* Judge may order committal after the accused has been actually 
discharged • 

' ProTlso (a). 


Manifestly It would be unfair to proceed against an accused who has been 
discharged, without notice to him, so a* to give him opportunity of showing cause 
why a commitment or a fresh or further inquiry should not be made A commit 
ment ma 9 e without such notice 1$ bad * But when the trial has been held without 
any objection on this ground and the omission has not occasioned a failure of 
justice, the High Caurt on revision will not interfere* (See S 283 of the Code 
of ify and S 537 of the Code of I'tSz anti of this Code) 

If the notice be to show cause whs fhe accused should not be committed, it is 
competent to the Sessions Judge or District Magistrate without fresh notice to 
order that further inquiry be held * But in malting such an order there is no 
authority also to fetter the judicial discretion of the Magistrate to whom it is 
directed as to whether he should not commit on the evidenre taken** 


The District Magistrate after examination of the record ordered the arrest 
of the accused person, who had been dischon-ged by a Subordinate Magistrate, but, 
on his showing cause why he should not be committed for trial by the Court of 
Sefston d/fcharged hren The Sessions Judge however, considered that the 
evidence ^•'rranted a commitment, and under S 438 reported to the High Court 
for orders The High Court held that, as the Sessions Judge exercised concurrent 
jurisdiction with the District Magistrarte under Ss 436, 437, there was no sufficient 
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irason for it to consider questions of fact TJie record was nccordingly returned 
to the Sessions Ju ige for orders • But see 433 (4) of this Code, since enacted, 
which declires thit when in apphcolion under tint section has been nnde cither 
to the Sessions Judge or District ^l^glstntc (to act in revision), no further nppli 
cation shah he entermned hv the other of them But this is no bar to the exercise 
by the High Court of its powers of revision under S 439 

Proviso (b). 

This shows that the terms of the section in regard to the powers to order 
commitment to be made arc not intended to affect the general powers of the 
Sessions Judge or District Magistrate to order a further inquiry, if, in such a case, 
the evidence shows that some other offence not exchisivel) triable bj a Court of 
Session has been ctmmitted In such a case an inquiry may be ordered, and it 
IS left to the discretion of the Magistrate to whom such order is directed to 
commit or convict «f Jiy ofTtnte proved which is triable b> himself and also by 
the Court of Session Pruitso (b) does not however prevent a Sessions Judge or 
Distnct Magistrate from ordering further cnquir) into an offence triable exclusively 
bj the Court of Session where the accused lias been improperly discharged, and 
such an order can be pissed on nulae calling on the accused to show cause why 
be shou d not be cammill(.d, and without a fresh notice, if it should appear that 
an order for further inquir} rather than of lummiimont should be made * S 437 
dcciaicv tint a Stsvions Judge 01 > I)i«irKt Migistnte maj imlfaJ if directint, a 
fresh tiiqiitry urdvr tive accused lu be committed fur trial upon tiu matter of 
which he hiv been improperly discharged 

fh Magistrate on being asked to frame a ihir^e of an offence triable ex 
ilusively by a Court of Session declined to do so on the ground that there was 
no direct evidence of it, and he proceeded to try the accused for an oflence triable 
by him and eventually acquitted them Ihc Sessions Judge, notwithstanding the 
acquittal, undei S 437, directed the Magistrate to commit for the o^ence triable 
exclusively by him Jhe 'Jadras High Court declared that order to be in accord 
ance with law, bolding that the order of the Magistrane declining to proceed m 
respect of the graver oflence amounted to an order of discharge, inasmuch as he 
could not occ under the concluding part of S -*09 (1) uniil he had discharged the 
accused under the previous part of it, and held that the Sessions Judge acted within 
his jurisdiction under S 437 » In a case before the Calcutta High Court which 
was disapproved, it was held that, in proceeding to try an offence which he was 
competent to try the Magistrate had not passed an order of discharge in respect 
(£ ar offence triable exclusively by the Court of Session so as to enable the 
Sessions Judge to act under S 437 * Thi refusal of a Magistrate to proceed 
against certain persons mentioned in the report of the investigating pohce^fficer 
was in effect art order discharging them •• But until he has refused to act, a 
District Magistrate is not competent to proceed under S 43^* 

Cause him to be arrested 

If the offence is bailable, (Sch II, col 5) the accused should on his arrest 
be released on bail — (S 496) If the offence is not bailable, when brought before 
a Court, he may be released on bail, if there are not reasonable grounds for 
believing that he has been guilty of an offence punishable with death or with 
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m Min ( lUviHi f ourt * In lield tint Minrc hid bff’ 

no order of (iKihirRe <0 to j;i\p the Se<s«on« Judge jurisdiction under S 4J7 
the Migistnte lining icteil withm lin jiinsdiction to hold i trnl as he 
competent to do 

Rut where 1 ^I^gls^r1le took rogninnce of i cise on n Police chirge sheet 
clnrgmg the icciised with offences under Ss 354 and 323 Penal Code but makmfi 
no ch irg" of ri|', ind the ivruvecution did not nsk for 1 chnrge to be framed o‘ 
the litter offence, tin Districl M igistrnie could direct 1 committal on a charge 
of rape, since the pctx-eedings of the subonlmafe Magisfrat** did^ioi imount to 
nn onhr of discliirge of the major offence* 

The District Magistrate cannot set aside an order of discharg-* on the ground 
tint in Ills opinion, the sul>nrdinate Magistrate has not properly appreciated the 
eiidcnce He should reftr the case to the High Court, because that Court alone 
is competent in such a case to set aside a finding of facts* Rut this case was 
n( t f Ikn td h\ the «■ mie High Court shorllj afterwards* 

A District Magistrate should come to a finding on the evidence that an 
accused person Ins been improperl) discharged before he orders a committal R 
is not enough that he should form an opinion that the charge is of such a nature 
that It should be rotisideied b> ihe Court of Session* 

An order by a District Nfagistrate refusing to call for records and commit to 
tbe *!cssions an •’ccused person while the charge against him is still under inquire 
before on inferior Magistrate is not an order refusing to revise an order of discharge 
and a Sessions Judge may order committal after the accused has been actually 
discharged • 

V ProTlso (ft). 

Manifestly it would be unfair to proceed against an accused who has been 
discharged, without notice to him. $0 as to give him opportunity of showing cause 
why a commitment or a fresh or further inquiry 'should net be mide A commit 
ment made without such notice is bad * But when the trial has been held without 
any objection on this ground, and the omission has not occasioned a failure of 
justice the High Court on revision will not interfere * (See S 283 of the Code 
rf ify- and S ^37 of the Code of iSSa and of this Code) 

If the notice be to show cause wh> fbc accused should not be committed it is 
competent to the Sessions Judge or District Magistrate Without fresh notice to 
order that further inquiry be held • But m making such an order there is no 
authority also tr fetter the judicial discretion of the Magistrate to whom it is 
directed as to whether he should not commit on the evidence taken 

The District Magistrate after examination of the record ordered the arrest 
of the accused person, who had been discharged by a Subordinate Magistrate, but, 
on his showing cause why he shmild not be committed for trial bv the Court of 
Session, cfiscfiargecf him The Sessions Judge however, considered that the 
evidence warranted a commitment, and under S 438 reported to the High Court 
for orders The High Court held that, as the Sessions Judge exercised concurrent 
jurisdiction with the District Magistraite under Ss 436, 437, there was no sufficient 
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reason for it to consider question^ of fact Tlie record was accordingly returned 

to the Sessions Judge for orders ‘ But see 433 {4) of this Code, since enacted, 

which decUres that when an appheohon under that section has been made either 
to the Sessions Judge or District Magistrate (to act in revision), no further appli- 
cation shall be entertained b} the other of them But this is no bar to the eaercise 
by the High Court <f its powers of revision under S 439 

Proviso (b). 

This shows that the terms of the section in regard to the powers to order 

commitment to be made are not intended to affect the general powers of the 

Sessions Judge or District Magistrate to order .» lurthcr inquiry, il, in such a case, 
the evidence shows that some other ofTcncc not eschisivciy triable by a Court of 
Session has been c«mmined In «tich .» case an inquiry may be ordered, and it 
IS left to the discretion of the ^lagisirate to whom such order is directed to 
commit or convict of any offence proved winch is triable by himself and also by 
the Court of Session I*rovis«j (b) does not however prevent a Sessions Judge or 
Distiict Magistrate from ordering further enquiry idto an offence triable exclusively 
by the Court of Session where the accused has been improperly discharged, and 
such an Order can be passed on notice calling on the accused to show cause why 
be should not be committed, and without a fresh notice, tf it should appear that 
an order for further inquiry rather ih m of eumnntinent should be made * S 437 
de-ciuics that a Se-.si<n» Judg o* • Di'iriet Mtgi%«r«fc may, tnsfeaii of <iirecti"Jl « 
fresh myinry order live accused to be committed fur trial upon the matter of 
which be hi* been improperly discharged 

ih Magistrate, on being asked to frame a thirge of an ulTence triable ex 
elusively by 0 Court of Session, declined to do so em the ground that there was 
no direct evidence of it, and he proceeded to try the accused for an offence triable 
by him, and eventually acquitted them Ihe Sessions Judge, notwithstanding the 
acquittal, uiidei S 437, directed the ^Iaglstratc to commit for the offence triable 
exclusively by him ihe ^Iadr4S High Court declared that order to be m accord 
aoce with law, holding that the order of the Magistrate declining to proceed m 
respect of the graver offence amounted to an order of discharge, inasmuch as he 
could not act under the concluding part of S 209 (1) until he had discharged the 
accused under the previous part of it, and held that the Sessions Judge acted within 
his jurisdiction under S 437 * fn a case before the Calcutta High Court which 
was disapproved, it was held that, in proceeding to try an offence which he vva$ 
competent to try, the Magistrate had not passed an order of discharge in respect 
of an offence triable exclusively by the Court of Session so as to enable the 
Sessions Judge to act under b 437 * The refusaj of a Magistrate to proceed 
against certain persons mentioned in the report of the investigating police officer 
was m effect to order discharging them* Out until he has refused to act, a 
District Magistrate is not competent to proceed under S 436 * 

Cause him to be arrested. 

If the offence is bailable, (Sch II, col 5) the accused should on his arrest 
be released on bail — (S 496) If the offence is not bailable, when brought before 
o Court, he may be released on bad, if there are not reasonable grounds for 
believing that he has been guilty of an offence punishable with death or with 
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ortitioii foi lift fS ^97) So, if llie order te one for commitment on a 
charge of a nonbulabic offtnee, the iccu&cd emnot be released on bail, except 
Lidei siHCi il Outers of the llith Ciiirt or the Court of Sc^saln (S -loJf). but 
if the order be for fresh or further inquiry, it would be for the Magistrate to 
consider wliether in liis opinion sufllcietit grounds arc sliown for releasing the 
accused or bail 

May order him to be committed for trial. 

A Sessions Jud^c cunnot direct cuiiimitta! for oficnccs not triable exclusively 
by tilt Court ol Session ‘ 

this urdir would urdin irify be directed to the igistratc who has discturged 
ihe accused On ixctipt of such an order, (he ai igistrale sliould proceed a» 
uirecceu by Ss m ct seq 

A Sessions Judge or iJistnct Ma^isinte m ly however himself commit without 
the iiKcrvciition ot the Magislritc wnu held tiie inquiry ’ A District iMagistrate 
.•lay also commit, although he may have t ikeii no part in the inquiry” 

Ihis order to the Magistrate to commit should be one on which he could 
.let ISO, il the ulfenec fur whien eommiimciu is orutreu be lorgery, Itie order 
sn lit speedy the dueuiuent considered to have been torged, and also any particulars 
in regjid to which U was forged’ Ihe commitmem ordered should be loi m 
e ieiHe win v u e i ue aeeuseu vvas substaiuially charged in the complaint, (or 
in the police report of the investigation held) or specified in the warrant of arrest, 
or specified m a formal charge framed by the Aiagistrale holding the inquiry 
Otherwise the accused might be committed for tiial of on offence ot which he had 
never even heard a word until he wes arrested under the Sessions Judge’s order of 
commitment * 

At the conclusion of the case for the prosecution, that is to say, afte*’ he ha» 
taken all the evidence th it may be forthcomuig, and after examination of the 
accused he has enabled the accused to explain any circumstances appearing m 
evidence against him, if the Magistrate finds that there are not sulhcient grounds 
fur committing the accused person for trial, he shall record bis reasons, and dis- 
charge him of that offence (b 009) ’ Amongst these grounds are a consideration 
whciner, on the evidence belore the Magistrate, it 1$ probable that a conviction 
Will be arrived at in the trial by the Sessions Court Before directing a commit- 
ment under b 436, it is the duty of the Sessions Judge to consider the reasons 
recorded by the ivlagistralc lor this order of discharge, for, without doing so, he 
cannot iind that the accused has been improperly discharged He is bound to 
considei whether the Alagistrate has taken a correct view of the evidence in 
holding that it was unreliable, and by so doing he cannot be said to be prejudging 
the case at the Sessions trial, because that trial would proceed on evidence taken 
at it and not on evidence taken by the Magistrate* 

ihe fact that .v commitment may have be6ii made by an order under Ss 437 
does not prevent the High Court on revision from considering the propriety of that 
order as such a case docs not come within S 215 ’ 

EOect Of order ol discharge on Iresb proceedings by Magistrate 
The explanation to S 403 declares that an order of discharge is not an 
acquittal for the purposes of that section, that is, it is no bar to a trial for the 
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same oflencc, nor on the same facts for an) other offence for \sliich a diffeienl 
charge might ha\c been made unJif S 2)0 or for which he might have been 
convicted urdcr b 237 So fresh provcidings ma) be taken b) the Magistrate 
who passed llic vrdcr of discliargt, or b) mother Magistrate, without any order 
ir ni 1 'Uirroi Lvuri irnidetl Hi it Ik i% comiKtent to tike cognizmce of the 
uflinrc ‘ fV'ce b lyoj So, when the Migistritc protcedid on an order for 
further inquirj made b) the Sessions Judge without jurisdiction, and after taking 
evidence c>nMctc>d the accused, the High Court on revision refused to interfere 
llic M igistratc liod power, if circumstances apjicarcd to Jiim to require it, to 
take up the ca<^^ tnd re ir) iht accused and he took fresh evidence and convicted 
the accused in whatever wa) the Magistrate was set in motion on the second 
1H.V-M011 ilKrt vv s I jr jH.r cvnvicliur il tht ictuscd If the order of the 
Sessi ns judge for further tnquii) was css«.iiti-d to the action of the Magistrate m 
again talcing up the case the order being set aside, the other proceedings would 
ji u be sti asioc 

Revision. 

5 215, which declares that a c( mmiiment can be quashed b> a High Court 
onl) and cnl) on a point of law, is no bar to the c'ti-rcise of its ordinary powers 
(f revision b) a High Court of an order of commitment under 5 437, as it refers 
on!) to commitments made otherwise than b> an order under S 437 A High 
Court IS therefore competent ii consider an order passed under S 437 on its 
merits and has considered the propnet) of such an order b> a Sessions Judge on 
con iJcration <f tl tvidtrcc winch tlw NI igi^tratc had disbelieved* So also, 
where the Nlagistratc under S 209 di*chirgcd the accused because m his opinion 
there were not sufTicicnt grounds for commuting him for trial, inasmuch as he 
did not beleve the evidence the Sessions Judge cannot order the commitment 
without considering the evidence which he had not as, in his opinion, the value 
of thb evidincL should be cunsideied b) the jur) * 

438 (1) The bessionts Judge or District Magi^ttrate may, 

Report to High if lic thiiiks fit, OR cxammiDg Under S 435 or 
otiierNMsc tlie record of any proceeding, report 
for Hie oiders of the Higli Court the result of such examination, 
and wlien such report contaiii'i a recommendation that the sentence 
be reversed or altered maj oidcr that the execution of such 
sentPiicL be suspended, and, if the accused is m confinement, that 
he be released on bail or on his oun bond 

(2) An Additional Sessions Judge vinll have and may exercise 
aJl tlie jiOMcrs of a Sessions Ttid^c under this ChajDter jji reject 
of anj case uhich ma} be transferied to him bj oi under anj 
general or special order of the Sessions Judge 

Additional Sessions Judge Sub sec (2) 

An Additional Sessions Judge may be appointed by the Local Government to 
exercise jurisdiction in one or more Sessions Courts (S 9) S 438 (2) declares 

I Mir Alivvad Hossein t Mahomed AsLari I L R 29 Cal 726 (s c ) 6 Cal 
\V 'v 633 Emp V Chinna Lalappa Goundan I L R ag Mad 126 overruling 
* . Devama I I R I Bom 64 

d.543 

• kooGoala 8W R Cr 61 

■ Muthiah Chetty I L R 30 Mad 
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Bom 163 



dODE OF CRIMINAL PROCEDURE. 


df>2 


Osii-. xxxii 

8eo 43S 


that such an ofTicPr shall have and may exercise all the powers of a Sessions Judge 
under this Chapter in respect of anj case which ma) be transferred to him bj or 
under any genenl or special order of the Sessions Judge These would be cases 
under S 4x6 or 437 

As regirds the powers of Additional Sessions Judges to deal with appeals 
see S 409 


Report lor orders of the High Court 

An examination under S 435 of the record of any proceeding is for the 
purpose of «itisfying the Sessions Judge, District Magistrate or specially cm* 
poweied Sub divisional Officer as to the correctness, legality or propriety of any 
finding sentence or order, recorded or passed, and as to the regulanty of the 
proceedings The leport to the High Court b) the Sessions Judge or District 
Magiatrale may be the result of such examination, but S 43S enables a report to 
be made without it ffaia may be when the Sessions Judge or District Magistrate 
IS satisfied from authenticated copies of the proceedings that an error has been 
committed which si ould be corrected without the delay necessarily resulting from 
sending for the record 

In lIrpiH Bt KM\, not including the Shan States, ihe District Magistrate may, 
11 in} t I'-e in which he h is called fur, or where a Sub divisional Magistrate has 
forwarded to him, the tecord of a proceeding before a Magistrate of the second 
or third class pass such order in the case as he thinks fit — 

Provided, that he shall not pass a severer sentence for the offence which, in 
his opinion, the accused has committed than might have been passed by the 
Magistrate who tried the case, and that no order shall be made to the prejudice 
of Che accused, unless he has liad an opportunity of showing cause against it — 
Reg I of 1935 Sch , cl vut But notwithstanding anything in the Code, a 
finding, sentence, or order shall not be altered or reversed on appeal or revision 
on amunt of any inregulanty of procedure, unless the irregularity has occasioned 
a failure of justice— /6id, Sch , el *11 

A Magistrate has a discretion which he should exercise before reporting a 
case under S 438 to the High Court He 1$ not bound to report every case m 
which he may detect an error, if a punishable offence has been committed, and 
a proper punishment has been mfiicted, he should abstain from further proceed- 
ings unless from any irregulniil>, a failure of justice has been caused ‘ 

So, where the recommendation would be merely to alter the conviction of 
an offence to another cognate offence, no report should be made * 

Before reporting a case under S 438 for the orders of the High Court, the 
Court of Session or Distnct Magistrate should bear in mind the terms of S 537 
In a case where an ippeal lies by the Local Government against an acquittal 
the High Cour will not «et aside an acquittal on a report by a District Magistrate 
or Sessions Jud^e undei b 438 » 

In cas-3 where the High Court has concurrent revisional jurisdiction it 
will not ordinarily interfere m cases m which the Sessions Judge or District 
Magistrate might have been moved to report under S 438, and neither was so 
moved * 
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A Di^tncl i< not competent to imoke the Htgh Court, as a Court 

of RpMsion, hecnu«r he di«Tppro\es of the orders pTs«ed hy the Sessions Judge 
as 1 Court of \i)pci!,’ nor henuse he cun>iders thit the Sessions Court on 
appcil Ins svrongt) reduced n sentence passed bj n Migistrate subordinate to 
him,' nor because the Sessions Judge has refused to sanction a prosecution for 
giving false evuleni'T ’ nrr when the Sp>.Mona Judge h n under S 123 refused 
t<» confirm the order o{ the Di-tracl M vgislrate, and hTS discharged the person 
nquir«d to give s<curit\ ' nor berni«e he disputes the correctness of the finding 
in a Sessions trill* The power given t< 1 District Mngisfnfe to report to the 
High Court uiid r S q S ml with S 43? relties only to a proceeding before 
an inferior Court* It would be contnry to every principle to allow a District 
Magistrate to report against an onler of the Sessions Court m a matter regarding 
which he s subordinate to that officer 

A Magistrate cannot under S 43^ send for a record of a proceeding before 
a Sessions Judge (See S 435 (1) Fx^fanofion) The words “ or otherwise ” 
m S 438 were never intended to give a Magistrate the power to question the 
proprKtj of a judgment or sentence by a superior Court * 

The proper four^e to be taken bv the District Magistrate under such cir- 
cumstances IS to submit a brief narrative of the facts of the case, with his 
reasons for considering that an application for revision 1$ desirable, to the Com 
missioner along with all the original record* am! poficc diaries connected with 
the case A certified copy of the judgment should also be forwarded He should 
communicate with the Public Prosecutor, and mvite his assistance to move the 
High Court in regard to it * 

If the Magistrate wishes to examine for this purpose the record of a ease 
deeided by the Sessions Court before he submits such report, he should apply to 
the Commissioner to obt~in if fo him from the Sessions Court • 

Except when delay should be avoided the explanation of the Court whose 
procet-dings nave been csanuned should be called for and submitted to the Ilign 
Court with fhe report tUMie under S 438 (2) 

The following orders have been passed in respect of the form in which 
reports under S 438 should be made — 

‘ References under S 438 shall always be accompanied by the records of 
Ca’c-jtti H eh which they relate and by an English letter 

Court ^ commencing—* Under S 438 of the Code of Criminal 

Procedure and Circular Order of the High Court dated 
iSlh July 1863 No 18 I herewith transmit the record of the case noted m the 
marcin to be laid before the H gh Court with the following report ' there will 
then be stated — 

isl — A brief analysis of the case 
2nd — ^The order of the lower Court 

3fd— In what particular portion of that order the Court making the reference 
consider* an error on a point of law to exist 


*_In re David 6 Cal T R 24V Greenes Delanney 14 W R Cr 27 Emp i. 
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>fl)f — ^The grounds upon which ihc order o/ ihe Lower Court should be 
reversed 


tlnlcss there he nnj pnrticulir reison ulij defa) should be axoidcd the 
expWn ition of the Lower Court should be cilled for nnd accompany the reference 
The Court do not ihinh it nectssin tu enter into nn) details of the parti 
culir oensi ns <n which such references should he rmde to them, or to define 
what descriptions if gn\c irregiilant) of procedure undue seienty of punish 
ment I'ic may give rise to a reference to them 


It IS deomid sufTcicnt to enj in the cTerci<e < f n sound discretion in making 
the«i rtfcrcnifs lo Ihe Curt s > th i neither important error and omissions tns) 
escape correction noi tJu time of the Court he needlessly engrossed bj matters 
nc t demand ng their interference ‘ 

All references under S 438 of the Code of Criminal 
Midras High Ci'Ort Procedure by a Magistrate with full powers should be 
submitted to the High Court through the Magistrate of 
the district unle«s justice would be defeated bj the delay 

The Distrct Magistnte cannot refuse to refer to the High Court a case m 
which a Sub-d visional Magistrate doubts the Icgahfv of the sentence of a sub 
ordinate Magistrate 

A reference under S 438 should contain the opm on of the officer referring 
the proceedings and the grounds upon wbeh such opinion is based faJso the 
explanation of the Afagistrate w-hich should be obta ned through the District 
Magistrate )* 


A copy of the proceedings if m English or if in Vernacular an English 
translation, must be sent up with all cases referred to the High Court under 

S 43^ * 

AH references under S 4^8 are to be accompanied b> 
Bombay High Court the referring otficers opinion by the record of the case 
^ and by a statement of the case in English gmng — 

I A brief abstract of the case 

II The sentence or orders of the lower Court and the name of and powers 
exercised by the Magistrate pass ng it '' 

HI The particular portion of the sentence or order in which an error on 
a po nl of law 1- believed to eM«t 


IV The grounds upon which the order of the lower Court should be 
reversed or modified 


V A afat'*mertt (where appropriate) showing how much of the sentence the 
accused has undergone and if he has been sentenced to fine or whpping 
whether the fine has been lealized or the wfippmii Uo-s. beea i.n.Cli/:i:e>i The iviK 
of the reference and a copy of tie terms should be communicated faj the Court 
mil ing It to the lower Coirt* 


The report should contain a brief analysis of the proceeding shall indicate 
Allahabad High portion of the finding sentence or order recommended 

Court revision -md shall state the grounds upon which in 

the opinion 0/ the Court making the report the finding 
sentence or order should be reversed set aside or modified 

District Magistrate he shall make his 
law'll tn'* record through the Court of Session If the case be one in 

appea tes to the Court of Session such report should not be made 
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until the period of limitation of Jtn appeal has expired, and the Sessions Judge 
ahall m fornarding the report and record state — 

0 ) uhether an appeaJ has been presented, and if so, tMth uhat result 
(ii) tvhclhcr the period of limitation for an appeal has expired ‘ 

All references submitted to the Chief Court, Punjid, under this section are 
to be accompanied tj the referring ofTicer's opinion, by 
Puijab Chief Couit records and a statement ol the case m English, 

gning— 

/si — A brief abstract of the case 

and — Tb** scnicncc or order of the loncf Court, and fhe name of, and 
poners exercised b), th" Magistrate passing it 

jrd — particular portion of the sentence or order In which an error on a 
point of law IS believed to exist 

^ih — The grounds upon nbich the order of the Lower Court should be 
re>cr«cd or modified 

It should also be noted how much of the sentence the accused has undergone, 
and if he has been sentenced to Ane or whipping, whether the fine has been 
realixed, or the whipping has been indicted* 

Copy of a reference to the High Court under S 4^8 made by i Sessions 
Judge regarding the proceedings of a subordinate Magistrate should, on his 
oppliiation, be given to the District Migistrate * 

Sending lor records lor Inspection. 

The (•rders issued b> the various High Courts on this subject vary 
Records of decided cases should be retained in the record rooms of iho 
C'juris to which they pertain or of the superior Court of 
B*ntai Assam jl „ and shill not be allowed to pass out of the 

custody of the olTicers of such Courts, except when required by superior judicial 
..ulhurity It is nipropcr md inconvenient Ihit records of the Courts of justice 
should c«nt to other public cfficers or functionaries If a reference to their con> 
tifts IS rcquiicd, the pioper procedure 1$ ordinarily to obtain copies of such papers * 
District Magistrates are however bound to comply with all requisitions for records 
made by Sessions Judges v.uU regard to any case appealable to them, or referable 
by them to the High Court, whether decided by the District Magistrate or by 
anv other Magistrate in ihe district District Magistrates also should render 
any explanation which the Sessions Judge rcquiies from them, and obtain and 
submit any explanation which the Sessions Judge mxy require from subordinate 
Magistrates * 

It IS irregular for a Sessions Judge to forward the original record of a 
Sessions trial to a District Magistrate for perusal He 
should not permit original records of his Court to leave 
his custody except m accordance with the express provisions of law Any person 
not legally competent to demand production of the original, whether an official 
m the Government service or a private individual should, if he wishes to examine 
a record, be required to apply for and obtain certified copies m accordance with 
the rules made on that behalf • 

If the D strict Magistrate desires to obtain the record of a Sessions trial to 
United Prexiwces determine whether an application for revision of an order 
should be made, he should apply to the Commissioner to 
obtain !t for him from the Sessions Court * 


* All Rules Ac No 

* ranj Ck Cr. p ago 

* Mad Rules Ac So i 63 

* Cal M Ct Rules Ac p 100 

* Cal M Ct Rules Ac p 48 

* Mad Rules Ac No 166 

* All Man p 6 


63G 


CODK or CBIMINAL PKOOEDUBf:. 


Cttir XSiXll 
Bees 43S,439 


Suspension of sentence. Release on bail or on personal bond. 

On receipt of a report under S 438 iJie Calcutta High Court alwejs 
considers the capiamtion of the officer whose order is called m question, and 
if no c\phnation has been obtained it isl s for one, but it is not open to apy 
officer to supplement his jud^^mcnl b) this means * See however S -^41 fosf 
which enables n President) M igistratc iit 1 tasc in which his order is before 
the High Court on revision, to submit with the record a statement setting forth 
the grounds of his decision or order and any (ads uhich he may consider maJeriol 
to the issue, and the High Court shall consider such statement before overruling 
or setting isidc the said decision «r order ■ 

It should be noted tint such power is conferred on a Sessions Judge and 
District Magistrate only vvhen sutb officer hi*> m his report to the High Court, 
recommended that the sentence be reversed or altered Such officer cannot 
exercise this power on m application for consideration of a case but only after 
consideration and report made 

No judicial order should be tommunitiied b> telegram’ When a Court 
orders that c^ccutlon « f a sentence be suspended it shall certify its order to the 
Court by which sentence was passed and, if the applicant 1$ in jail, to the 
officer in charge of the jail for communication 10 him md for report that 
necessary action has been taken ’ 

The natural effect of suspending a sentence of rigorous imprisonment is to 
relax (he seventy of the senterce and to cause the prisoners s mpic detention in 
custody The «ame effect follows by suspending a sentence of simple imprison 
ment, the prisoner whose sentence is so suspended being placed in the 
position of a person under trial * 

489. (1) In tilo case of an> jprocecding the record of which 
High Courts powers hos been called for by itself or wbich has been 
ofreriiion repol ted for orders, or which otherwise comes 

to its knoi\ledgf, the High Court mav in its discretion, 
csercise any of the poiieis conferred on a Court of Appeal by 
sections 423, 42G, 427 and 428, or on a Court by section 338, and 
may enhance the sentence , and when the Judges composing the 
Court of Revision are equally divided in opinion, the case shall be 
disposed of in manner provided by seetton 429 

(2) No order under this section shall be made to the pre- 
judice of the acou'ied unless he has had an opportunity of being 
heard either personally or by pleader m Iiis defence. 

(3) Wheie the sentence dealt with under this section has 
been pa^ed by a Magistrate acting otheinise than under section 
34, the Court shall not inflict a greafei punishment for the offence 
whicli, in the opinion of such Couit, the accused has committed, 
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tlnn might been inflicted for such offence by <a Presidency 
^figi'^trate or a Magistrate of the first class 

(4) Nothing in this section applies to an entry made under 
section 273. or slnll be deemed to authorise a High Court to con- 
\crt a finding of acquittal into one of conMction 

(5) Where under this Code an appeal lies and no appeal is 
brought, no proceedings ha nay of re\ision shall he entertained 
at the instance of the part\ nho could Inac appealed 

(01 Notnitlistanding anathmg contained in this section, an> 
convicted person to nhom an opportiinita Ins been given under 
sub section (2) of shoving cause win liis sentence should not he 
enhanced shall, m showing cause, he entitled also to show cause 
against his conaiction 

Powers of the High Court on revision 

The High Court is debarred b> S 435 (3) from considering under S 430 
orders made under S« 143 and >48 and proceedings under Chapter \II and 
S 176 but if such orders or proceedings “ire without jurisdiction the High Court 
will set them aside in exercise of its powers under S 15 of the Charter Act 
For cases see end of this note 

The «ecti<n« enumerated in S 430 gne the High Court on revision all the 
powers which nn be exercised by t Court of Appeal There is howe^er some 
distinction As a Court of Revision the High Court can enhance a sentence, ns 
a Court of Appeal it cannot As « Court of Revision in respect of an order of 
acquittal ‘he High Court cannot conaert ^ finding of acquittal into one of con 
MCtion as a Courf of Appeal m an appeal against an order of acquittal the 
High Court can find the accused guilij and pass aentence on him according to 
law In su-*h a case the High Court as a Court of Reaisinn can only reverse 
the order of acquittal and direct that further inquiry be made, or that the 
accu«ed be re trii-d or committed for trial It cannot convert a finding of acquittal 
into one of conviction S 430 ^4) 

Two amendments have been mode in this section by Act No XVIII of 1923 
S 119 The reference to S 195 in sub-section (i) has been omitted on account 
of the provisions of Ss 105 md 476 S 195 no lonqei provides for the giving 
of ‘inction for certain prosecutions by an Appellate Court or for the revocation 
of 1 sanction aheady given A complaint by the public servant in Court con 
cerned has replaced the requirimcot of sanction Under S 195 (5) a supenoi 
authcnly can order the withdrawal of a complaint made by a public officer sub 
ordinate to him tl is power would not now be exerciseable m revision b\ the 
High Court Under S 476A a superior court may make a complaint where the 
inferior court has neithe-- made a complaint sho motu nor rejected an application 
made to it for the making of a complaint this would be a power exerciseable 
by the High C< urf where such Court is the superior court within the meaning 
of S 103 (3) hut the fivve would be exerc sed under S 476A and not under 
S J39 Under S 476B where the infenor court has made a complaint, or has 
rejected an application for the making of a complaint the superior court can 
entertain an appeal, and can direct the withdrawal of the complaint, or itself 
make a compUmt as the case may be This again would where the original 
court IS subordinate to the High Court within the meaning of S 195 (3) be a 
pow-r exerciseable by the High Court in appeal under S 476B not in revision 
under S 439 No power is given to the High Court to exercise in revision 
undei S 439 (1) the powers of an Appellate Court under S 476B It would 
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thprefofc seem that under the Code the High Court cannot in revision Interfere 
A\ith in order of the ongiml court mnking or refusing to make a complaint, lo 
any case it® power to do so would be bnrrcd by S 439 (5), since an appeal lies 
undpr S 47GB Again the power of nn Appellate Court to make n complaint 
Itself, where no clion had been t I cn m the original lourt, is denved from 
*1 47dA , It IS i power which cm be CTCKiscd whether an appeal is lodged in the 
procLi-dings out of which the complaint arises or not and there would seem 
to b'’ no reMsion of an\ order made by a Superior Couit under S 476A, an 
appeal will lie under S 476!! Nor can there be any interference by way of 
revision wilh the making of a complaint, or with nn order for withdrawal of a 
complaint, by an Appellate Court under S 476B The making of a complaint 
by the Appellate C lurt is not an order, the withdrawal of a complaint would 
be by order, hut it would not be an order against which an appeal lies under 
the Code, and would not therefore be covered by S 423 (i) (c) Nor could the 
High Court in revision rcl> on S 423 (1) (d) for the purpose of interfering with 
an order under S 476B The High Court might and would interfere in any 
of these cases where a court had acted without jurisdiction or illegally The 
second amendment made in S 439 is the addition of sub-section (6), as to w'hich 
see below 

S 493 to the powers of an Appellate Court to reverse the finding and 
sentence, and acquit or discharge the accused or to order him to be re tried by 
a Court of competent jurisdiction, or committed for trial to alter the finding 
maintninipg the sentence or w'lth or without altering the finding to reduce the 
sentence or alter the nature of the sentence or to alter or reverse an order, not 
a conviction or sentence 

S 426 to the suspensiott of a sentence or order, and to the release of an 
appellant on bad or on pcr8ona\ recogniiance, 

S 427, to an order for the airest of an accused person on an appeal from 
an order of acquittal 

S 428 to the taking of additional evidence 

S 338 to an offer of conditional pardon 

In addition to the powers of revision conferred by S 439 powers given by 

S 23-', S 34s, S 350 Prov (h) S 43f md S 520 should be noted for these 

sections expres'ly lonfer powers of revision in regard to the particular matters 
therein leferred to S 437 enables a High Court to order further inquiry into 
T complaint summarily dismissed or into a case in which the accused has been 
discharged S 232 declares that if the High Court, on revision 15 of opinion 
that any person convicted of an offence w-is misled in his defence by the absence 
of a charge or by an error in the charge it shall direct a new trial to be had 

upon a charge framed in whatever manner it thinks fit, or, if it is of opinion 

that no val d charge could be preferred against the accused in respect of the 
facts proved, it shall quash the conviction 


S 345 (SA) enables a High Court, acting in the exercise of its powers of 
revision under S 439 to allow any person to compound any offence which he 
IS competent to compound under the former section 


S 350 enables a Magistrate (o resume an inquiry or trial commenced by 
his prederfssor in office, and it declares that he may act on evidence recorded 
by his predecessor, or partly tecorded by his predecessor and partly by himself, 
but It also provides that the High Couit may set aside any conviction m such 
proceedings if it is of opinion that the accused has been materially prejudiced 
thereby, and may order a new inquiry or trial — Proviso (fc) S 520 declares 
that any Court of Revision may direc» that an order under S 517, S 518 or 
i*® stayed pending consideration by it, and may modify, annul or 
aoJ ahS (S 7''“' "I"' '« the disposal of property before a Court, 

purchaser of onilo” Payment of the purchase money to an innocent 

naser of „„|e„ property hy fbe owner on restoration of ,| to him S 4J3 (t) 
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tnibVs a Court of Appeal to “mike an imendment or any consequential or 
incidental order that ma) bo just or proper/ and as on revision the High Court 
has all the pisver* under S 423 it would seem thjt it could, in exercise of these 
powers '•ct as sprciallj emnower'al by S 520 

There was some doubt as to whether a High Court m the exercise of its 
rcM«ional powers could allow the composition of an offence These doubts are 
now set at rest bj the <nactmcnt of 343 fsA) But where a person dies of 
injunes his widew i« not competent fo compound with his assailants’ 

A High Court in reiision has also power to order an accused person W’hj 
has been aOMctcd to furnish security fir keeping the peace S 106(3) 

The words the record of which has been called for by itself” are not 
limited to cases in which the High Court acts run motti * nnd the words ” or 
which has been reported for orders * do not imply that a report under S 438 
might be made by m inferior court with respect to the proceedings of superior 
court * 

It will be rbsetacd that a High Court can act as a Court of Revision either 
on a report made under S 438 or whenever any proceeding has come to its 
knowledge which appears to call for (he exercise of such powers It acts on such 
a report or on being moved bv some one concerned in such proceeding or of its 
own airord It ha« been stated to b* the practice of the Bombay High Court tha* 
when one plausible good point of law 1$ shown to it it will send for the record 
and proceed ngs and in order to save time it will leave it to the petitioners to 
argue at the hearing such other points of law and procedure as may be raised by 
(he petition But under S 440 no party has any right to be heard either person 
^lly or by pleader before any Court when exercising its powers of revision It 
IS a matter left to tha discretion of such Court 

The right of a private party to move the High Court on revision has been con 
s dered in several reported cases which are set out m a later portion of this note 
(See also S 440 and note) The terms of S 439 which empower a High Court 
at it< d serrtion to exercise its powers of revison whenever a matter calling for 
Its interference ‘ comes tn its knowledge seem to place no restriction except as 
provided by «iib section (4) even ip respect of enhancing 0 sentence m a case 
tried by a Presidency Magistrate or o provincial Magistrate m exercise of his 
ord narv powers (Sub ser ■;) and under S 440 the High Court can allow a party 
to appear before it personally or by pleader 

But under sub section (2) no order shall be made to the prejudice of the 
accused unless he has had an opportunitv of being beard either personally or by 
pleader mbs own defence 

BevisiCQ ot an order 0! acquittal or conviction, consideration ol a case on 
its merits 

Ax a Court of Appeal the High Court can consider an order of acquittal only 
on the appeal of the Local Government — S 417 But os a Court of Revision it 
IS competent to consider an order of acquittal passed either by a Magistrate or 
by the Sessions Judge as a Court of on^nol or appellate junsdiction * either on 
the repiort of a Sessions Judge or District Magistrate under S 438 or whenever 
It may otherwise come to its knowledge It can so act even on the application 
of a private pro«ecutor* 

'Hiere are many reported cases on this subject and tn considering these it 
should be borne In mind that until the Code of 1882, S 439 of which is in th s 
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respect the STme ^s S ^30 of this Code of 1S9S, power wts not gi'cn to 
High Court, on rc\ision to consider on its merits n cose in x\hich o order 
o'" ton\iction or nrquitnl had been pnssed, unless an error on n matter of lati was 
f nmd The iLSult of these cases may be briefly stated to be that no hard and fast 
rule cm be hid clown each c »*e must be dealt With on the particular facts dis 
closed on it • The High Court can exercise its own d scretion, whene\er d 
con* decs it necessarj to interfere as a Court of RcMsion in the ends of justice 

The principles on which the High Courts wilt act are now fairly well settled 
bv » long coursL of ruhnfrs Jt has in the first place been made a rule of practice 
that the High Courts will ordinariI> refuse to entertain an application in resision 
where the applicant might ha\c gone in the first place to the District Magistrate 
and the Sessions Judge’ and that should be so whether the lower courts haac 
power to grant the iclief or not* But it is not an invariable rule and where 
the High Court has issued a rule it will not discharge it solel} on the ground that 
an appl cation had not been f rsi made to a lower court * 

It has also been generall) laid down that in cases of acquittal m which the 
I oeal Government can appeal (S the High Courts will not ordinarily interfere 
e iher on the application 0^ pniite parlies* or on report from a District Magu 
tratc or Session* Judge under S 428* except on the ground of the exceptional 
requirements of public justice^ They will not do so where they could not 
interfere without practically hearing the case on the evidence as an appeal in 
order to be satisfied that the opinion of the referring court is correct * In all 
these cases the High Courts have plainly expressed an op nion that they had 
power to interfere 

It has also been held that the High Court will not In revision interfere with 
an ri^er of acquittal where the question is one of the appreciation of evidence, 
or where there is no patent error or defect in the order which has resulted in 
grave injustre* 

If in connection with ar order of discharge a question arises as to the 
appreciation of evidence, the order should be set aside by the lower court under 
S 436 but the c se should be referred to the High Court which alone is com 
petent to set aside such finding *• 

When a c< miction is set aside and a retrial ordered the whole case is 
I e opened and the accused must be tried again on all the charges ong nally 
framed the orovisions of S 403 in that respect do not apply •‘’a This decision 
was given m an appeal ease but the pnne pic wouH seem to apply equally to 3 
retrial irderej in revision 

The H gh Court has no power order S 435 to se‘ aside an order of the lower 
'\ppellate Crurt merely on the ground that the appellant s counsel was unavoid 
aW/ firevejcuwd Srem hr.'Xig t.vjfnJ 
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The High Court can rcvis* an oidvr pissed by a Magistrate under S 161(2) 
cf Bomlnj Act HI of 1901,* or under S 2, pira i, of Act XIII of 18^9* (The 
latter \ct IS repealed with cfTect from 1 Apnl 1926) 

S 5^7 has a m<)«t important btiring on the ciercise of powers of revision 
It declares that no finding, sentence or order passed by a Court of competent 
jurisdiction shall be reaersed or altered on revision on account 

(а) of an) error, omi«»ion or irrcgulant) in the complaint, summons, 
warrant, charge, proclanniion, order, judgment or other proceedings before or 
during trial, or in an) mquir) or other proceedings under this Code, or 

(б) of the omission to revise any list of jurors or assessors in accordance with 
S 324, or 

(c) of any misdirection in any charge to n jury unless such error, omission, 
inegulaiity, want or misdirection has in fact occasioned a failure of justice 

hxpUnaUon — In determining whether any error, omission, or irregularity in 
any proceeding under this Code has in fact occasioned a failure of justice, the 
Coiiit shall have regard to the fact whether the objection could and should have 
been raised at an earlier stage of the proceedings 

Where the Magistrate m a summary Inal acquitted the accused without 
examining all the witnesses for the prosecution, his order was set aside by the 
High Court on revision * A Magistrate cannot refuse to allow an accused person, 
when put on his defence, to recall the witnesses for the prosecution to be cross 
examined hy him* Where (he Magistrate in convicting the accused of noting 
shot ed m his judgment that he had been influenced by the evidence m a counter 
case arising out of the same occurrence, the High Court considered the evidence 
apart from this, und acquitted * 

S 440 declares that party has a right to be lieard either personally or by 
pleader before any Court when exercising its powers of revision, and as the Code 
docs not allow an appeal from an acquittal except at the instance of the Local 
Government, it follows that a private prosecutor his no right to move the High 
Court to consider on revision such an order, for that would be to allow him to 
appeal where the law gives the right cf appeal onl> to the Local Government, 
which has not thought proper to exercise it* Ihe power of a High Court to 
consider, on revision, an Older of acquittal was limited under the Code of 1861 
to a matter of law (Ss 402 405), and under the Code of 1872, to the occurrence 
of a nuteridl error m the judicial proceedings of a Court subordinate to it 
(S 297) But the Codes of 1882 and 1898 (S 439), placed no such restriction, 
and a High Court is now conijetent to consider any case on its merits Still, 
although the Higli Court cm, in its discretion, consider a case on its merits as 
well as on a matter of law, there must appear on the face of the judgment or 
order or of the record some ground purporting to show that the evidence ought 
to be examined to see that there has been no failure of justice Where no such 
giTMT/i tffjj-jtati vVie 7atn.l11.T5 lias hi*T» lu Virml wAvilenfnce tm raviviun lo matters 
of law ' flip power to go into questions of fact is, on revision, exercised only 
when It is found to be necessary 10 the interests of justice® 

The High Court on revision will consider the merits of a case where the 
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judgimnt of the loner court ts minifts()> defective and the findings ire insuffi 
ciciit to support "i conviction • 

It IS not limited to v considerition of whether there w is evidence to justify the 
finding if the lower Court if it appcnrs thnt a large amount of attention has been 
directed tl at Court ti an irrelevant matter so ts to a/fcct its judgment on the 
cvidcnct on the real issue under trial,* or when (licit: is no evidence against the 
iccused,^ or when the conviction is supported mainly bj evidence which is 
irrelev nt,* or where the lower Court has (otaII> misconceived the evadence, and 
Come to nn obviousl) wrong conclusion* Uhere evidence has been admitted 
wbicl vvas irrelovTnt, the High Court proceeded to determine how far it affected 
the merits of lit judgment of the loner Courts, holding that it was necessary to 
consider the evidence in the case to judge how far the conclusions of fact arrived 
al were eorr'ct * bo also, where a conviction depends upon (he uncorroborated 
tcstimonj of accomplices the High Court will, on revision, evamine the record 
to satisf) Itself th it that evidence i» of such unimpeachable character as to justify a 
Court rdjmg upon it ^ The Ifigh Court however will not interfere on revision 
on the ground that there has been an error m the tppfeciation of evidence* 
It would not be justified in setting aside 4 conviction merely because the view 
tiken of the evidonec is unsustainable or because some fact which ought to have 
been found has enher not been found or has been found incorrectly The High 
Court IS competcni undci S 43> to alter any finding and confirm a conviction 
when ft considers it to be in the mtero«ls of justice * 

Ifiiugh (he High Cuurt in revision has, where it sets aside a conviction of a 
mijor offence, discretion to convict of a minor o/lmce it will not do so unless 
the eutumstaiiccs require it ‘® In (he Lahore High Court it has been held that it 
IS not tUe practice of the Court to enhance the sentence when the original sentence 
fat* been undci^one, but this will be done m ewptienol circumstonecs as when 
the sentences imposed by (he trial court were grossly inadequate »*n The limitation 
imposed by sub section (3) on the powers of enhancement disregards the hmitatfon 
on the powers of sentence of the (tying magistrate as laid down m S 3» *®b 

The Bombay High Court has declared that its praclice is (0 consider the facts 
of a case on revision only on exceptional grounds The controlling power of the 
High Court IS a disiretioinry power, and it must be exercised with regard to all 
the circumstances of each particular case The discretion ought not to be ciys 
nllized as it would become in the course of time, by one Judge attempting to 
prescribe definite rules wnh a view (0 bind other judges in the exercise of that 
discretion These discretions like all other judicial discretions, ought to be left 
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untrammelled md free, so os lo be fiirl> exercised according to the exigencies 
of each case ‘ 

When the Local Cio\ernmcni did not appeal against an order of acquittal 
wilhin the time prescribed b) the Law of Limitation and applied to the High 
Court, on revision, for rcxcrsal of that order, the Allihabad High Court refused 
to interfere «tnting that, on the face of the Magistrate s order acquitting the 
accused, there was no error in law,, and that after so long an interval from that 
order of acquittal and of the alleged crime it w is not desirable on revision to 
enter upon tne merits of the case It was added tliat although it vv^s not intended 
to la} It down is an mncaible rule thii where the Govi.mment has tin. right of 
appeal and docs not eaercivd that right, powers of revision cannot be exercised, 
still lhe> should be sparingl} used, and, aavc m verj exceptional instances, not at 
all in reference to questions of fact * S 439 (s) since enacted would apparently 
now bar such an apphcati >n for revision as the Local Government had the right 
uf appeal and no ippcal wav brought 

Interlocutory order, pending case 

Ihc High Court will not interfere with a pending ease in u lower Court unless 
there is som-* manifest and patent injustice on the lace of the proeeedmgs calling 
for prompt rediess * (See S $37 •i' regard lo the restriction on the pow'crs of a 
Court ol revision unless a failure of justice has in fact been caused) So, where the 
^lagistiate erruaeuusi} overruled an objection that the prosceuiion was barred by 
limitation speeiall) applie ibtc to the case, his order was set aside on revision* 
High Court lias ilso interfered ind slajed an illegal jrosccution* 

the Mddrav High Court al«o inierf* ed while a case pending ifter charges 
had been framed on the ground that a careful considiration of tne evidence lor 
the prosecutiin led to the conclusions that (he ingredients to const tutc the olTences 
charged had not been made out and (he case bore considerable evidence of 
fabncation * Ihere can be little doubt that though the power has to b 
exercised witn great care, the High Court his jurisdiction to interfere at any 
stage of the proceedings, if it considers (hat, in the interests of justice, it should 
do so No nard and fast lulc can be laid down as regards the class of cases in 
which the High Courts will interfere The Patna High Court indicated its 
opinion that S 43^ does not authorise a High Court to direct a subordinate court 
to refrain from trying an accused person against whom such court has issued 
process ^ 

The High Court is expressly empowered by this Code lo pass certain orders in 
cases judicially before a Court subordinate to it, viz , — 

(1) The Hi£,h Court may in any case direct that a person be admitted lo 
bail, or that the bail required by a police officer ur Magistrate be reduced (S 498) 

(2) A commitment made under S 213 or S 214 by a competent Magistrate, 
or by a Court of Session under S 477 or by a Civil or Revenue Court under 
S 478, can be quashed by a High Court, and only on a point of law (S 215) 

(3) ^ 52^ empowers a ffigh Court for certain specihed reasons to transfer 
an inquiry or trial to anothci Court ordinarily without jurisdiction under 
Chapter XV, but in other respects competent to hold such inquiry or trial, or 
to another Court subordinate to it of equal or superior jurisdiction, or to itself 
for trial or may order an accused person to be committed for trial to itself or to a 
Court of Session 
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(4) S 491 tmpottcrs the High Courts to pass certain orders of the nature 0 
a ffohcas Corpus in icspccl of persona within the limits of their vtspcctnc ordinary 
civil original jurivdiction 

Orders not in trials oI oSences. 

Ihc High Court on revision has set aside an order requiring bonds to 
the peace where the amount of Ihc security was bc>ond the means of the party 
bound over, on the ground tint the Magistrate exercised no discretion at all, or 
cverciscd it in a manner altogether unrcisonable ‘ Ihc High Court has also set 
nside an order dismissing in application for maintenance {S 488) for non payment 
of Conn fees which were not Icgtlly payable* Also an order for the sale of 
property belonging to the husband and also the father in law, so far as the latter 
was concerned, as he was not liable for payment of maintenance* The High 
Court fijs also tlic powers of an Appellate Court to make or amend any conse- 
quent! vl or incidental order that may oc just or proper [S 423 (d)] See note 
tticicunder 

In addition to lls powers under this Code, the Chartered High Courts have 
large powers ns Courts ot Revision under the Statutes constituiing them These 
uovvers arc not nfTccted by S 439* ihe c\ercise of such powers has, however, 
as ii rule, been limited to cases in which Uic lower Courts have acted without 
jurisdiction 

Subsection (4). 

S 273, here escepted from revision under S 439, relates to an order passed 
in n tinl before the High Court in which, nt my time before tlic commencement 
of the trial, the judge may stay the proceedings upon any charge or portion of 
the charge, if it appeach to be clearly unsustainable, making on the charge an 
cntiy to that elTcct 

Dy deelanng that 4 High Court shall not on revision convert a finding ot 
acquittal into one of conviction, if it sets aside an acquittal, the Legislature has 
Jeft unimpaired all the powers conferred on it by b 423 read with S 439 (i) short 
of dctermming finally the facts of sucJi •» case* The High Court, on setting 
aside an acquittal on a point of law, can however consider the evidence on the 
record to determine wheihcr it is suthcieftt to require a new trial, and in so 
doing will consider whether, m the case of an acquittal by a jury, if the trial had 
been held vith the aid of assessors, it would have convicted,* see note to S 423, 

* A| peal from an order 0/ acquittal ’ 

While sub setiiyn (4) declares that a High Court shall not convert a finding of 
ftcquittal into one of conviction S 423 (i) (b) (2) enables a Court of Appeal, on an 
appeal against a convaction, to alter the finding and maintain the sentence, and the 
powers of an Appellate Court are conferred on the High Court as a Court of 
Revision Ihe question has coosequenOy arisen whether a High Court is competent 
to alter the finding m regard to one of the offences under trial on which there has 
been an acquittal to a conviction Jl has been held that the restraining words 
in S 439 refer to cases in which there has been a complete acquittal as 
otherwise effect would not be given to sub-section {1) (b) (a) of S 423 So where 
the accused had been comitled of rioting and acquitted of murder, he was 
convicted of murder, the sentence of four years imprisonment being enhanced ti 
one of transportation for life, the lowest legal sentence for that offence.* 
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But it has bc«n held b> the Alhhabad Hifili Court that in t case where there 
were cHrpes under both Ss nnd 304 Penal Code and an acquittal on the 
charge of murdei and a conxiction on the charge of culpable homicide the Hifh 
Court ctuld not convert the ronxirfion into one for murder, except through the 
medium of an appeal bv the Local Government t 

Wlvere the T/>eal Government appealed agMn«t tli« ncqvnttal of several 
pir<on< and the High Court »s«uecl onlers for their arrest with the result that 
onh one wa« arrested the appeal was allowed against that one and was withdrawn 
as agunst the rest lAjt the H gh Court tal log the case up in revision set as dc 
the orders of acquittal in the ca«e of the rest and left it to the authorities to take 
such steps towards their prosecution as thev might consider suitable* 

^^^^e^e the Session* Judge acquitted certain persons of nn offence under 
9 300 but convicteil them under 9 40» Penal Code the High C* urt had power 
even if there was a repugnancs in the Judge’s find ng« to alter the finding 
acquittal under 9 qiyj into one of comivtion inder that section maintaining th" 
sentence * 

Sub section (5) 

If will prevent an rpplicaiion for revision to the High Court b> a party 
who had the right of appeal against the sentence or order which he desires to 
have revised, and has not availeo himself of that right It is however, open 
to the High Court on revision to aft on its own motion or on report made to 

It und-'r S 438 b) a Sessions Judge or District Magistrate The High Court 

has refused to interfere as a Court of Revision so long as the right of appea 
remains or until all other remed es have been exhausted * Where some only of 
the accused appeded and the High Court on appeal set aside the conviction 
It was hell that the High Court was not debarred hv sub-section (s) from acting 
in respect of the conviction of others who had not oppealed • 

But the law would now be different The appl cation of sub section (5) 
becomes more important by the inelus on of section 415A in the Code Thi» 
lajs down that when more persons than one are convicted in the same trial 
and an appcatnUe judgment or order has been passed in respect of any such 
persons all or an> of the po sons convicted at such trial shall have a right of 

appeal So now if any of the avcu'cd persons convicted docs not appeal sub 

section f5) will bar him from applying m revision The words however arc 
“ shall be entertained at Ihe instance of the party ” This would not seem to 
prevent the High Court acting jho nio/ii to prevent a miscarriage of justice 
The effect of the rule laid down in this sub section has been considered in 
reference to an application by a complainant a private person to move the High 
C iir in revi on to cons dcr an acquittal aga nsl which no appeal lad been mac!'* 
by the Local Government It was pointed out that this would enable a pnvat-* 
orocecutor pracliralh to obtain the hearing of h s case as on appeal where is 
the Legislature had expressly reserxed such a right to the Local Government by 
which alone an appeal can be made* 

For further discussion on this point see above 

The powers f the High Court as a Court of Revision arc also restrained hy 

the Reformatory 'Schools A t (Vll of iSqy) 9 id which declares that nothing 

la this Coile shall be construed to authorise any Court to alter on rev is on anj 

eider passed in respect to the age of a youthful offender or the substitution of 
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an order for detention In a Reformaiorj School for transportation or 
impnsinment This however would not nffcct the powers of the High Court 
to con«idcr the legalitv or propriel) of in> sentence in substitution for which 
an order for detention in i Reformatorj School has been passed and if 
sentence be set iside, the order which depends on it would be NOid * The High 
Court Ins ibs>Iute cliscrttion is n Ciurt of Revision to set aside or modif) a 
sentence or order, or even to consider a case, and if the order for detention be not 
in -iccordincL with hw, is, for instance, if it has been passed without any 
inquiry or evidence of the bciv s igc, it will be set aside so that proper proceed 
mgs m ly to held * There ts r Iso » limitation imposed by sub section {3) on the 
powers of T High Court in pissmg sentence in a case tried bv a Magistrate 
under hs ordinirv powers 

' Subsection f6). 

This sub seition is now There will now be no doubt as to the rights of 
on nciu'od iver^on who is t died upon to show cause why his sentence should 
not be enhanced He will be able to go into the facts and challenge the 
coricetness of liis conviction even though he may not have appealed 

Review of BIgh Court’s order 

Save us otherwise provided by this Code or by any other law for the time being 
m force or, in the caee of a High Court established by Royal Charter by the 
Letters Patent of such High Court, no court when it has signed its judgment 
shall alter or review the same, except to correct a clerical error S 369 

The High Court Is not empowered to review or revise the judgment of one 
Of more of its Judges m 0 criminal appeal or revision* So when a vacation 
Judge dismissed an appeal from a convict in jail this was a bar to the presenta 
tion of a second appeal 

No appeal lies under cl of the Letters Patent (Madras) against an order 
of a single Judge of the High Court m a revision petition under ^ 133 * 

On a difference of opinion m revision proceedings the opinion of the Senior 
Judge prevails under clause 36 of the Letters Patent (Calcutta)* 

440 No p'lrtj Ins an\ right to he heard either personalh 
Optional with Court Or liY pleadei bcforc an\ Court Ttlien exercising 

to hear parties powers of reVlSlOB 

Provided that the Court xin.>, if it thinks fit, when exercising 
such power*!, hear anv part} either personallj or bj pleader, and 
that nothing in this «!cction shall he deemed to affect section 439 , 
sub-section ( 2 ) , 

See S 340 which declares that every person accused before any Criminal 
Court may of right be defended by a pleader 

Aay Court 

S 440 applies to any Court, not only to a High Court, acting as a Court of 
Revision under S 439 but to a Sessions Judge or District Magistrate acting 
under S 436 S 437 or S 438 
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^5 436 ind 437 boih require that an opporlunil) shall be {;i\en to the 
accused to «ho\\ caii«e wh' further inqutr} should not be ordered, or whj he 
should not be committed as the ease mi) be In the ease of S 436 the pro 
\ision IS new, but it Ind nlrcndj been held that where the accused Ind 
appearetl m the picMous proceedings, the court did not exercise a proper 
discretion in dircctinj, further mquir) without notice to the occused * 

S 439 'a) expresslj declares thil no order thereunder «lnll be made by th 
High Court in revision 1 the preiudice of the accused unless he h i« had an 
opportunitv tf being heard either person ill) or b) plcider in his own defence 
The High Court is not bound to act in revision under S 439, it is left to its 
discretion whether it should do so in the interests of justice The terms of 
440 are j^eculiar It is discretional wiih a Court to hear a part) or his pleader 
in anv matter of revision but before the High Couii can under S 439 make an 
order t > the prejudice of the accused it must give him opporlumt) of being 
heard S 430 (2) bo ihc High Court has refused to heir a private person 
apphing for the revision of an order of acquittal ’ of ippeanng to support an 
order giving him sanction under S 195 of this Code in complain of an offence 
under S an Penal Code* Fhe Bomba) High Court refused to hear Counsel 
against a report made tinder 438, but it also refused to interfere as a Court 
of Revision * 

The distinction between the rights of a person concerned in an order made 
against him b) a Criminal Court in an appeal b) him and m a case before a 
Court exercising powers of revision, for the purpose of considering the order in 
I'espect of Its regularity propriety or legality. (See S 434) so as to determine 
whether it should be reported for the orders of the High Court should be 

noted In an appeal, the appellant 1$ entitled to be heard in person or by 

pleader and the Appellate Court 1$ bound to exercise its powers is set out in 
S 423 to determine the appeal In a matter brought up for purposes of 
revision no party has (he right to be heard a discretion being given to the 
Court to hear him eitlier personally or b) pleader but before an order is 
passed to the prejudice of an accused he is entitled to be heard in his defence 
[S 439 (3) ind Ss 436 437] and fhe High Court neeil not exercise its powers of 
revision unless it thinks 11 necessary to do so in the ends of 
justice* The reason fir this is probably to be found in the fact that the law 
(S 430) declares that judgm»*nis and orders passed bj an appellate Court shall 
be final exccot in the cases provided for iti S 417 and Chapter WXII that is 
except where the appellate Court has acquitted the appellant and an appeal 
has been preferred against that order by the Local Government or when 

the order «f the appellate Court is before a Court f Revision which has a 

discretion whether it will interfere with it 

441 When the record of an\ proccedinri of mv Presidency 
i^fartisfrafe 13 c'liied for the High Court 
iinritr section 435, the Magistrate may submit 
3Mth the record a statement setting forth the 
grounds of his decision or order and any facts 
which he thinks material to the issue , and the 
Court shall consider such statement before oxer-ruling or setting 
aside the said decision or order 


Statement by Presi 
dency Magistrate of 
grounds of his decision 
to be considered by 
High Court 
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This section A\nuld appirenlty appU only to cases in svhich the sentence or 
order was not appealable — {S 411) In all ia«cs in which a Presiden t 
Magistrate inflicts imprisonment or a fine exceeding two hundred rupees or both 
he shall record a brief statement of the reasons for the conviction — S 370 (0 

So also in summary cases where no appeal lies S 263 requires the 
Magistrate or Bench to record a brief statement of the reasons for a conveton 
The omission to compl} with these proaisions in a case where there is no record 
of the evidence available to the High Court is a grave irregularity whch m 
most cases would be suffic ent ground for interference S 441 does net 

abrogate the terms of S 263 or of S 370 but where a Bench afterwards 

submitted under S 441 their reasons for conaicting the High Court dd nit 
interfere ’ 

442 When a case is revised under this Clnptei hy 
High Courts order Court, it sliall, in manner hereinbefore 

to be certified to lower provided section 425, certify its decision or 

Court or Magistrate order to thc Coiirt bj -uhich tiie finding, sen 

tenoe or oidei lewsed vas lecorded 01 p'lsed and thc Court or 
ATagisstrate to ■which the decision or order is so certified shall there 
upon make such orders as are conformable to the decision so 
certified, and, if necessary, the record shall be amended in accord- 
ance therewith 

S 425 provides that in the ca<e of an appeal to the High Court if the 
finding sentence or order was recorded or pass^ by a Magistrate other than the 
District Magistrate the ceitificate shill be sent through the District Magistnte 
In cases of rcMsion this certificate is to be (ommunicated direct to the Cour bj 
which the finding sentence or order was passed The reason for this difleretice 
of practice is nnt apparent 

The rules issued under S 425 carrying out the orders of the Appellate Court 
would ipplv equally here — (See note to S 425) 

The Bombiv High Court has passed the following special orders on this 
subject — 

Whfii 1 case is rev <ed b) the High Court the Court or Magistrate to which 
the High Court cert fies its orders will proceed under S 4’S or S 442 to issue 
cl fresh warrant or order to the jailor On the rejection of an application for revi 
Sion from -i prisoner m jail be ng communicated to the Court b> which he was con 
victed «uch Court is at once to cause intimation of the decision to be given to 

the prisoner In ill cises m whch 1 sentence or order is modified or reversed 

on revision a separilc vvirrint should be i«siied is regards each prisoner whose 
snorAone b.iA ba'i'?. xo tr, wvwsftd, 'tbft. SsqAvn/ftidjftA ^i.'. w.'JJ. 

icknovledge by letter the recept of any warrant or order or intimation and will 
inform the pr s ner of the re ult of his application reporting the fict in the latter 

When the High Court on revisun passes 1 sentence involving re-impnson 
ment of a person who h is heady completed the term of imprisonment awarded 
by 1 subordinate Court if the accused appears the High Court will immed itch 
i pon pissing such sentence order bis irrcst, and 1 warrant will be issued in 
the usual form and immed ate orders will be isaued to the Sheriff for the con 

veyance of the convict to the pla t of imprisonment If the accused person does 

not appear 'he '■entence or order of the High Court will be sent to the Court 
by wh ch the tnal was held, ind it will be the duty of the Court to carry into 
e ect the sentence or order of the High Court in the same manner as if such 
sentence or order had been passed by itself 


Derv sh Hussain 1 L R 46 Mad *53 



PART VIII. 

$ri:cUL PROCLEDINOS. 

CHAPTER XXXni. 

bPECIAL PROVISIOKS RLLATINC lO CASES IN WHICH LUROPHAN 
AND INDIAN BRITISH SUBJECTS ARE CONCERNED. 

Th ^ Chapter, con«i<iiirig of scxen sections onlj, was substituted for the 
origiml Chapter WVlH, coisistmg of Ss 443 to 4(13, by S 27 ot the Criminal 
Lnx\ Amendment Act, \11 of 1923, commonly known as the Racial Discrimi- 
nation Ad Ihif Act, as set out in its preamble, \\j» enattecl in order to 
proMile for the remoxal of certain existing discriminations between European 
British subiccts and Indians m criminal trials, anti proceedings ’ It was mainly 
based on tht report of a Committee appointed by the Otixtrnmcnt of India in 
December 1921, the report of the Committee xxas submitted to the Governmen. 
in July i«C2 Ihe Bill x\as introduced in I ebruar) 1923 and wns passed a few 
weeks later, shortly before the mam amending Act became law Both Acts 
cjine into firce later in the year 

It XX lit be sulTiacnt for the purposes of this commentary to enumerate the 
principal distinutuns which existed prior to 1923 in the procedure in criminal 
proce^ings applicibli. to Lurupeun and Indian subjects of His Majesty, and to 
indicate the extent to which and the manner in which they have been removed 
by the legislation of 1923 

1 European British Subjects xsere not triable by a second or a third class 
Magistrate, and were only tn-xble by a first class Magistrate, if he was a Justice 
of ihe Peace and himscU also an European British dubjeci, unless he xvas the 
District M igistraie or a Presidency Magistr-iie Ihis was laid down m b 44^ 
of the Code prior to amendment This section has disappeared entirely, there is 
now no provision requiring a Magistrate to be a Justice of the peace before he 
can try an European British «ubjcct S 29A, xxhich is new, however lays down 
that no Magistrate of the second or third class shall inquire into or try any 
offence which iv punishable nhcrwise than xvith fine not exceeding fifty rupees 
xvhere the accu-ed is an European British subject xxho claims to be tried as 
such ’ (As to such a claim See Chapter \LIV A and notes thereto and to this 
Chapter) This is one of he fexv minor distinctions xvhich the law still maintains 
rtf ri? {i'K .tji'.VpWa'.V/ of i.'‘W fi'C’fidfiffg cnftver CtVe CoxtrC iheev rf rrow rro dtsemc- 
tion, xvhere however a decision 19 reached that the case is one which ought to 
be tried under the provisions of Chapter XWIII, and the case is a summons- 
case, the trni takes place before a Bench of two Magistrates, one of whom is 
an European and the other an Indian This provision however creates no discrimi- 
nation, for it applies whether the accused is an European or an Indian if the 
case IS one to which Chapter XXXIU is held to apply 

2 Ihc law as to the jurisdiction of a Sessions Court over European British 

subjects was laid down in S 444 which provided that no Judge presiding m a 
Court of Session, except the Sessions Judge, shall exercise jurisdiction over an 
Euiopcan British subject, unless be is himself an European British subject, and, 
if he is an Assistant Sessions Judge, unless he has held the office of Assistant 
btssions Judge for it least three years, and I*®* specially empowered in 

this behalf by tlw. Local Government Ihese restnetjons are all abolished by 
Act XI 1 of 1923 As to ihe powers of a Sessions Court see below. 
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3 It was laid down bj b 44(1 tint no Magistrilc other than a District 
.Magislnle or Presidenc) Magistrate should pnss an^ sentence on an European 
bruish subject other Ihm imprisonment lor a term which might extend to tnree 
months, or line which might extend to one thousand rupees, or both, and a 
District Mafiistnte should not award impnsonment exceeding six months or fine 
exceeding two thousand rupees, while S 449 restricted the power of sentence ot 
i Court ol Session to imprisonment not exceeding unt >car, or hnc, or both 
lor the present law, sec S 34A Ihe cficct is that so far as sentences of death, 
penal servitude or imprisonment with or without line or ot hnc only are concerned 
Uie powers of Jirst class Magistrates, District Magistr ite» md Courts of Session 
are identical m the c isC of European Uritish subjects md Indim British subjects, 
with an exception however m the case of Magistrates empowered under S 3U 
auch iMdgisirates nre restricted, in dealing with European British subjects, 10 
tile powers of sentence conferred b> S 32 on ordinary first class Magistrates 

I (In rcgnrd to ofTencPS triable by Alagistrates (S 30) there is no distinction} 
1 inally, no Court other than a }ligh Court can pass 1 sentence of vvhipping on an 
European British subject (Ear definition of “ High Court * in thrs connection, 
sve a 4 (I) 0 )) 

4 Und^r the former law Luroiiean British subjects had the privilege, when 
buPi^ tried before a High Court Court of Session or a District Magistrate, of 
ti liming to be tried by a jury ol which not less thin halt the jurors were 
Europeans or Americans (bee Ss 450, 4^1 of the i ngiml Code) The first 
eilcct of the mcnclments made in 19*3 is to nbolidi in d bj jury belorc a Distr el 
viagistmte Ihe second efie t is that, so far ot my piriicular district is 
concerned, there is now no distinction between buruiynn and Ind an Briiisli 
subjects as regards the classes of offence which, before a Court of Session, are 
triable by n jury or with the nid cf assessors Finally, the hw now gives to 
Indian British subjects equal privileges with Europejn British subjects as 
regards the constitution of the jury in all jury cases These privileges are 
referred to later 

e 5 456 of the Code formerly enabled European British subjects to obtain 
lemedies m the nature of fiabeas Corpus which were more extensive than those 
provided for Indians b 491 of the Code embled the Presidency High Courts 
10 issue directions of the nature of < wnt of Iwbeas corpus m certain matters 
reg'irding the detention of any person tvrithm the limits of their ordinary original 
civil jurisdiction, that is within the presidency towns b 456 enabled an European 
British subject under detention anywhere to apply to the High Court having 
ordinary or appellate junsd ction in the place of detention In the first place, 
powers under b 491 have now been conferred on all High Courts within the 
limits of their ippellate cnnunal jurisdiction (Act XII of 1923, S 30) In the 
second place, S 456 has disappeared its place has however been taken by a new 
section 491A, which enables a High Court established by letters patent to be 
empowered to exercise the powers conferred by S 491 as amended in the case 
of European British subjects who are outside the limits of their appellate criminal 
jurisdiction Tnis is a re-enactment in a modified form of S 458, which has 
disappeared, it will only be effectual outside British India bee notes to 
bs 491 and 491A 

6 Ihcre were distinctions between European and Indian British subjects in 
regard to ihcir rights of appeal Under S 408 there was a proviso, now 
repealed, which enabled an Luiopean British subject, at his option, to appeal to the 
High Court where ordinarily the appeal would have lain to the Court of Session 
Ss 413 and 414 (which by reason of S 416 did not apply m the case of European 
British subjects) restricted the right of Indians to appeal by barring appeals in 
cases where minor sentences had been passed S 416 has been repealed, so that 
^ere is now no distinction between Europeans and Indians, Ss 413 and 414 
have been amended so as to give more extensive rights of appeal in all cases 
2>ce notes to those sections 
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7 The European Vagrancv Act 187^ laid dotvn that a person lost his 
privileges as a European British subject in cnminal proceedings if declared be a 
vagrant under the Act but there was one exception to this S 111 of this Code 
laid down that the provisions of 109 and no did not apply to European British 
subjects in cases where the\ might be dealt with under the European Vagrancy 
Act this Section of the Code has now been repealed 

8 Under the former law certain Courts which were High Courts under the 
Code in cases affecting Indians were not High Courts for the purposes of cases in 
which European British subjects were concerned The amendment of S 4 (1) (J) 
which contains the definition of H gh Court ” has partlj removed this 
distinction The Courts of the Judicial Commissioners of the Central Provinces 
Oudh and S nd were bv Act \ll of declared to be High Courts in reference 
to proceedings against European Bntish subjects or persons jointtv charged with 
them The Court of Judicial Commissioner of Oudh has now become the 
Chief Court of Oudh (See Act NJTVII of 1025) 

These are the principal changes effected in the law by reason of the dicislon 
of the Government and of the Legislature to remove rocial discriminations from 
the Code The distinctions which remain are few and may be enumerated as 
follows — 

fa) European British subjects have the privilege of not being tried by 
Magisrates of the second or third class, save for offences punishable only w<fh 
fine not exceeding fifty rupees (S 29A) 

(b) European British suoiects have the privilege of being under a different 
High Court in the case of a few areas eg the Northwest Frontier Province in 
which the general Judicial Administration is not very highly developed 
<S 4 (1) 'i) 

fc) European British Subjects hanre the privilege of being able to obtain 
writs in the nature of Hahtas Corpus from High Courts of Judicature establish 
ed bj letters patent when outside the limits of British India (S 401 A) 

fd) European British subjects are exempt from the jurisdiction of Magistrates 
and Sessions Judges as regards sentences of wh ppmg and from the jurisdiction 
ff Magistrates specially empowered under S -jo as regards the infl ction of 
Sentences of impnsonment exceeding twr years (S J4A) 

Some of these distinctions are to be borne in mind in cases where the accused 
claims to be dealt wath as an Furopean British Subject (See Chap XLIV A ) 

Though Chapter XXXIII deals only with a part cular class of cases in which 
European and Indian Bnt sh subjects are concerned and which may therefore 
tend to have a racial complexion it is convenient at this place to deal with the 
whole subject of special pmileges But It is to be remembered that except as 
Mimmar sed in the preceding paragraph distinctions between European Br t sh 
subjects and Ind an British subjects have dsappeared and that m cases where 
a special procedure is applicable it is available to Indians as well as to 
Europeans 

** The case ought to be tiled under the provisions ol this Chapter " 

The number of criminal cases in which Europeans are concerned is a very 
small proportion of the total number of cases in British India and t is not even 
in all these ca«es that the special procedure prescr bed by chapter XXXIII is 
appticahle In the first place the accused must make a claim and the magistrate 
or if he rejects the claim the Sessions Judge to whom an appeal is preferred 
against the order of reject on must be sat sfi^ that the case is one wh ch ought 
to I 0 tried under the provisions of the chapter that is to say satisfied 

‘ (a) that the complainant and the accused persons or any of them are 
respectively European and Indian Bntish subjects or Indian and European Rntisb 
subjects or (h) that in view of the conn^ion with the case of both 

86 
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Europcin British subject tind in Indian British subject, it is expedient for Ae 
ends of justice th it the ti^es should be tried under the provisions of tni* 
Chapter '* 

Cliiise (-i) i« pi rfecMy clcir it is for the Court to decide a plim question of 
ficl, beinng in mird the def nition of European British subject in S 4 (0 O' 
and of ** compliimni ” in S 444 Where the cuse is one that solely concerns 
Furopem Brilich subjects the Chapter tsill not apply, nor when the Indian* 
i-oncerned in 11 are subject* of an Indian State and not British Subjects But 
in these cases the I uropo m concerned can make a claim under Chapter XI IV A 
ird if It IS admittesl Se and and other proiistons of the Code may 

(ome into operation 

Clause lb) is not si clear but it is ob\iousl> intended to provide for cases 
in which thoucli the accused and the complainant are not of different 
nationalities jet both European and Indian are so connected with the case 
that racial considerations are likely to arise The Court must be satisfied then 
that a spec al procedure is expedient for the ends of justice This is the same 
criterion as that laid down m S 516 (1) (e) relating to a High Court’s power 
to train sfer cases 

Stage at which claim Is to be made 

The claim can only be m^e *' in the course of a trial ” tKat is the tnal 
must have begun The Chapter does not apply outside the presidency towms 
where the High Courts have erdntaiy on^nal criminal jurisdiction The 
accused person must make his claim 

fa) before he la committed for trial under S ai3 or (M before he is asked to 
show cause under S 345 or (c) before he enters on his defence under S 256 

This must be read with S 447 which lays down that if at any stage of an 
inquiry or tr al it appears to the Matjslrate that the case is or might be held 
t be n case whch ought to be tried under the provisions of the Chapter he 
shall forthwith inform the accused person of his rights Thus eien if the 
acnised had not made i claim before the various stages of the inquiry or trial 
mentioned m S 443(1) yet the Magistrate is bound to mute his attention to the 
proMsions of the law and the f^lure of a Magistrate to complj with this 
requirement m a ea«e in which it was clear that he must ha\e had some 
grounds for bel eMng the Chapter to be applicable might be held to be a good 
ground in revision for ordering a new tri?*1 and as n matter of fact the revisiona! 
Court was of opini m that the case was one in which a claim if made should 
ha\e been allowed and that the accuse 1 had been preiudiced But as to this see 
S 534 an omission to comoly with S 447 does not i^so facto invalidate the trial 

Who can make a claim 

It IS definitely laid down that only the accused person can make a claim 
and the accused must be under trial for an offence pUnishable with imprison 
ment The complainant is given no rights under the Chapter 

'* The Complainant ” 

It IS obvious that it is only when the complainant has a personal interest m 
the case his nationality should affect the form of tnal So for the purposes of 
S 443 an elaborate definition of ** compHinant *’ has been given m S 444 In 
addition to the person who makes a complaint there is included in the definition 
in a case of wh ch cognisance is taken under S igofb) the person who has 
given information this i* the case where cognisance is taken upon a report m 
writing from a Police officer But from this general definition are excluded a 
Public Prosecutor [S 4 (1) (I)] a public servant (Penal Code S X) a member 
servant of a local aufhcmty, a railwav servant as defined in Act IX of 
^ ^ officer or servant of anv company association or other 

y speenll) notified by the Local Government in this behalf, and also 
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lH>In.r.^fi)CPrs n- ikmg reports Hie exemption of course is not absolute, the 
proviso Ia)s down that these persons shall not be deemed to be complainants 
for the purposes of S 443 mcrel) by reason of the fact that they have made a 
complunt, or a report or have given information 

** Record a flndlng,” 

Wliethcr the Magistrate admits the claim or rejects it he must record a find 
ing In case of rejection the M igistrale must stay his proceedings until the 
expiratnn of the period allowed for the presentation of an appeal, or, if an 
appeal has been presented, until it is deaded 

Appeal against selection 0! claim 

\n appeal IS spetificallj provided for igainst the order This is not the 
same ai» in Chapter \L 1 \ A, where the rejection of 1 claim can be made one of 
the grounds of appeal against the sentence or order passed in the trial 
[b ^2'i\ (3)] By an amendment in the first Schedule of the Indnn 
Limitation Act, 190S, made by Act \I 1 of 19^3, S 42, a period of limitation of 
seven days from the dale of the finding h»s been prescribed The appeal lies to 
the Sessions Judge whose order is final 

Procedure after admission of claim 

^Kiiiiiioiir Carr If the use i> a summons^.dse (See S 4 (1) (v) ) the 
VJvg Irate trying U shall diiect th it ihe vase be referred to a tienih ot two 
i i^isiroies and shall send a copy u( his order to the Uistnct Magistrate ihe 

latter shill forthwith constitute • Bench of two Magi«trates, one European and 
one Inuian (b 449 0 ) ) If the Magistrates constituting the Bench differ in opinion 
the cise IS laid before the besSions Judge, who disposes of it, he may recall 
witnesses or ca'l for further evidence [b 44S(3)J For the purposes of appeal 
the dee >ion of the Bench will be treated as a decision of a first class Magistrate 
l( a heneh cinnui be constituud the District Magistrate should move the High 
Court to transfer the case to another district [Sub section (4)] The Local 
Government may direct that the procedure for the trial of warrant-cases shall be 
adujited [Sub section (3)] 

Uaifant eases If the case is a warrant case the Magistrate holding the 
inquio 0^ trial may discharge the accused under S 209 or S 233 , if he does 
not do so then, whether the case vs or is not exclusively triable by the Court of 
Session, he must commit the case for trial to that Court There the trial will 
proceed in the ordinary way, except in regard to the choosing of jurors or 
assessors as the case may be If the cost is to be tried by jury the Sessions 
Court shall proceed as if the accused had required to be tried in accordance with 
the provisions of S 275 , if the case is one which would in the ordinary course be 
with the aid of assessors the accused, or all of them jointly, may require to he 
tried m accordance with the provisions of S 284A But apparently if no sudi 
claim IS made the trial will be by juiy under the provisions of S ayj: 

Choosing of Jurors and assessors 

The first point to be borne m mind is that a case which would ordmcinly 
be triable with the aid of assessors does not automatically become triabk 
jury merely by reason of the fact that persons of a particular naiionalily 
concerred m it in the manner mentioned in S 443 Under the ordinary , , 
trials before the High Court shall be by jury — b 267, and all In » 

Court of Session shall be either by jury or with the aid of fyftn 

of trnl in any partivula* District being decided by the Local afS 

In a warrant-case to which Chapter \\\IIl has h«ii L v. ib 

accused must be committed to the Court of Session flat 
as if the accused had made a successful claim under S /yp , ti .e ^ 
will be by a jury constituted m Ihe special manner ■'’-'/w/v 
seem* to be the intention of the first part of S 4^/^ 
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ordinarily tnabic by jury or not Dut the proviso to S 446(2) lays down 
the trial would m the ordinary coutse be with the aid of assessors the 
may claim so to be tried, the assessors being chosen in the manner prescribed m 
S 284A 

S 275 contains the provision as to the special constitution of the jury 
The accused can claim, before the first juror is called and accepted, that a 
majoiity of the jurors shall, if he is an kuropcan British subject, be Europeans 
or Americans, or, if he is an Indian British subject, be Indians Siinilarl) 
under S 284A, if the trial is with the aid of assessors, the accused cto claim 
that all the assessors shall be of a particular race But a condition precedent 

to tlie making of the claim in eveiy case is that the accused person (or persons! 

who make it shall ha\e been found under the provisions of the Code to be 
an European British subject, an Indian British subject, an European (other 
than an European Biitisn subject) or an American as the case may be (See 
is 275 (i) and 2S4A (i) ) fhis may arise in two ways In the first place the 
case may be one to which the provisions of Chapter XXXIII have been held to 
apply When this has happened the Court of Session shall proceed as if the 
accused had requited to be tned in accordance with the provisions of S 2751 

provided that where the trial would in the ordinary course be vVith the aid ot 

the assessors and the accused, or all of them jointly, requiring to be tried m 
accordance with the provistins of S 284A, the trial shall be held with the aid 
of assessors all of whom shall, in the case of European British subjects, be 
Europeans of American or, in the case of Indian British subjects, be Indians 
(S 446 (a)) Ihis provision does not apply where the accused is an Eurojiean 
(other thifi an European British Subject) or an American, it is for cases only 
to whiih the provisions of Chap XXXIII apply, that is, cases in which racial 
considerations arise between European British subjects and Indian British 
subjects Cases to which the provisions of Chap XXXIII do not apply are 
dealt with in Chap XLIV A Under S 528A any person in such a case can 
. appyl to be dealt with tis anburopean or Indian British subject, or as an 
European ^oth^r than an European British subject) or an American The daam 
must Uieretore be determined by the Court, it it is rejected by the Magistrate 
jt can be renewed m the Sessions Court to which the person making it is com 
micted for trial Any rejection of a claim can be made a ground of appeal from 
the senunce or order passed in the trial So when a ^lagistrate had held tha* 
a person is entitled to be dealt with as a member of any of the particular races 
mentioned above or when such a claim has been rejected by the Magistrate but 
has been renewed before the Court of Session and there admitted, the jurors 
or assessors, as the case may be, will be chosen in the manner prescribed bv 
S 275 or S 284A 


In any ca*e m which an European or American is accused jointly With a 
person not being an European or American, or an Indian British subject is 
accused jointly with a person not being an Indian, and the case- is committed 
for trial, '•uch European American, or Indian British subject and such other 
person may be tiied togefher, but, if a'trialtjn accordince with the provisions 
of S 275 or S 284A IS claimed and granted, then'the other person may demand 
to be tried separately (S 2S5A) 

' ■'Vhen Int jurv has been constituted, or assessors have beert chdseri the tnal 
Will thereafter proceed 111 the same manner as any ordmaiy trial Under 
Chap XXril " 


^or the pui poses of this Chapter, though it does not apply to the presidency 
towns, Rangoon is placed on the same footing as a presidency-town, and all 
> ^«>’^ces to the Sessions Judge are to be «jnstrued as references to the High 
Court (S 448) ^ 


' The 

^^fippeal i, 


Appeals 

*• ***** a case has been tned by 1Uf7 

niy on a matter of law (Ss 418 and 423 (3)) But S 449 (0 Uys 
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dottn that where a case has been tried by a jur> under this Chapter an appeal 
lies on the facts also Appeals to the High Court must always he to two Judges 

Genera! 

Chap \\\in places Inaian British subjects in exactly the same position, 
as regards prnileges, as Luiopean British subjects, and it appears probable that 
those privileges are hkelj to be claimed to an equal extent by both classes 
the same is not entirclj the c.-se with Chap \L1\A, for the establishment of a 
claim under tnat clnpter to be dealt with as an European British subject brings 
into operation some of the special provisions of the Code Such as Ss 29 A 
and 3 ^, which still maintain a distinction between the tw'o classes 

443. (1) Where, in the course of the trial outside a Presi- 

loetermmauon re- denc}*town of any offence punishable with 
^rding applicability uupnsonment, the accused person, at any time 
of this Chapter belore he is committed for trial under section 

213 or IS asked to show cause under section 242 or enters on his 
defence under section 25G, as the case may be, claims that the 
case ought to be tried under the provisions of this Chapter, the 
Magistrate inquiring into or trying the case, after making suen 
inquiry as he thinks nccessaiy, and after allowing tlie accused 
person reasonable time witiim which to adduce evidence in support 
of his claim, shall, if he is eatisfaed — 

(а) that the complainant and the accused persons or an^ 

ot them are respectively European and Indian 
Bntish subjects or Indian and European i British 
subjects, or 

(б) that, in view of the connection with the case of both 

an European British subject and an Indian British 
subject, it IS expedient lor the ends of justice that 
the case should be tried under the provisions of this 
Chapter, 

record a finding that the case is a case which ought to be tried 
under the provisions of this Chapter, or, if he is not so satisfied, 
recoid a finding that it is not such a case. 

(2) Where the Magistrate rejects the claim, the peison by 
whom it was made may appeal to the Sessions Judge, and the 
decision ol the Sessions Judge thereon shall be final and shall not 
be questioned in any Court m appeal or revision. 

(3) Where the Magistrate rejects the claim, he shall stay 
the proceedings until the expiration of the period allowed for the 
presentation of the appeal or, if an appeal is presented, until it 
has been decided. 

“European Bntish subject’ means — 

(t) any subject of HiSvMajesty of European 
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male line born, naturalised or domiciled m the 
British Islands or any Colony, or 
(ii) any subject of Hia Majesty who is the child or grand 
child of any such person by legitimate descent-" 
S. 4 (1) (i). 

Thi« definition was inserted in nn -imended form l>> Act \ll oT 19^3 ^ ^ 
The important difiefenc between the new definition and the old definition i* 
that persons now included ire restricted to persons of European descent m the 
male line An analogy for this is to bo found in the rules which govern 
elections to legislative bodies in British India The few provisions which stil 

maintain m the Code discnmm ition between European ind Inflion British 

subjects m the of cnminil procedure are summarised in the note at the 

beginning of this Chapter, which also deals with S 443 as a whole The 
section deals with tfuls only No special treatment can be chimed either bj 
Europ axi nr Indian in miscellaneous proceedings under the Codt 

such as under Chaps VIII, \ \I, N.II or \\\V 1 The Code 

provides no definiti ih of trial, but in this section the ' inqu»y under 

Chap Will preparatory to comm tment for trial is treated as part of the trial 
s nee it is prior to the jrder of Mmmitment under S 213 that the accused in 
the course of the tr al must prefer liis claim to be tried under the chapter 
As to the offences punishable with imprisonment see Sch II column 7 
S 243 relates to the tnal of summons cases the accused is asked to show 
cause as soon as he is brought before the Magistrate and the part cufars of the 
offeftce with which he is charged have been stated to him 

S 356 relates to the trial of warrant cases After the prosecution evidence 
has been heard and a charge framed, the accused has pleaded, the w itnesses have 
been recalled and rc examined (if the accused so wishes) the stage is reached at 
which the accused is called upon to enter upon bis defence It is before this 
stage that a claim to be tried under the chapter mutt be made 

The period of limitation for an appeal under sub-sectlon (a) w seven days 
(Limitation Act IX of First Sch) 

444 For the purpo'ics of section 443, comphinmt ” 
D-finiton of com means an> person making a complaint or, in 
piamant relation to any case of which cognizance i** 

taken under clause C&) of section 190, sub section ( 1 ), any person 
who has given information i elating to the commission of the 
offence within the meaning of section 154 

Provided that a Public Prosecutor, a public servant, a mem- 
iXofx 89 o officer or sen<ant of an^ local aiithorit}, 

a raih\aj servant as defined in section 3 

of the Indian Hallways Act, 1890, or an officer or 

servant of an> company, association oi other bod} to 
which the Local Government may, by general or special order 

published m the local official Gazette, declare the provisions of 

this section to appi}, sliall not, by reason only of the fact that he 
has made a complaint 6 f, or given information of, an offence m 
his capacity as such Public Prosecutor, public servant, railway 
servant, member, officer br servant, be deemed to be a complain 
ant Within the meaning of this section, nor shall a police-officer 
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be deemed h\ re'i‘-on onl> of the fnet tint a report under pection 
173 relating to a Ins been made b^ or through him 

Perse'n mnlLini* a complaint ’ 

Compliint meins the allefintion mnde orallj or in writing to a MigiMrate 
«vith 1 Mei\ In hi< taking -ictinn under this Code Ih'rt some person whether 
known or uni nown his crmmitted m offenee but it does not include the report 
of a police-officer — S 4 fi) {Kf 

Under S ny) ff*) certain Migistrites mij take cogmiance of any offence 
upon a report m writing of facts whch constitute such offence made by anv 
police-officer An> person who has gnen to the pol cc information relating to 
the commi<«ion nf the offence is for tl e purposes of S 444 a complainant " 

The exceptions are numerous and important Thev are for the most part 
coaered bj the term * public seraant *' the exhaustive definition of which pro 
sided in the Indian Penal Code is here applicable [see S 4 (2)! Magslrates 
and Judges are public senants and they will not be deemed to be complainants 
within the meaning of S 444 merely by reason of the fact that they have under 
S 476 S 476A or S 476B made 1 complaint in respect of any offence referred 
to in S ifjj Nor will a police-officer bf a complainant merely by reason of the 
fact that a report under ^ 171 has been made by or through him (Every report 
sent to a ^lagistrate under S 157 may be required if the local Government 
so d rects to be submitted through a specified superior officer and a s mihr 
requirement mav be made in respect of reports under S 173) 

If a public servant makes a complaint or gives information otherw'ise than in 
his capacity as a pubi c servant he is a *' complainant *' under S 444 

There is a somewhat similar provdson m S 556 This lays down that m 
Jlidge (T ^f^gls*^ato shall extept vv ih (he perm ss on of the Court to whch on 
app al 1 es from his Court try or commit for trial any case to or in which he 
IS a party or personally interested An explanation to S 556 attempts to 
illustrate vh»t i» meant by personally interested and there is a considerable 
volume of case law on the subject which is referred to m the note to S s«;fi 
Some of ih '€ cases may assist a Court to decide whether it should treat ft publ c 
servant or oth r person mentioned in S 444 as a "complainant within the 
mean ng of ht siition But the criterion is not exactly the same Until cases 
actually come before the High Courts on (his point it may be also useful to 
refer to some of the cases cited under S 526 in which the Courts bswc laid 
down criteria for the r own gu dance in deciding whether cases should be 
transferred or not \hhere a case is on the border line and the Court finds it 
dfTcuIt I decide wheth»r a piiMc servant who has made a complaint given 
information <r made a report should be treated as a complainant or not for the 
purposes o! Ss jyy and 444 the safer course would ordinarily be to concede the 
special form of trial that roughly spe king is the principle followed m inter 
pretmg the provisions of S 556 

445 (1) Wliere i Magistrate or 1 Sessions Judse decides 

Procedure m war- soction 443 that a rase oncht to he tried 

raatcases under the proMsions of this Chanter and the 

Vv~— ^ js a summons case the Maffistmte trann" 

the '•ame shall direct that the case he referred to a Bench of t^o 
Arapistrates and shall send a cop\ of siioh order to the District 
Magistrate 04 ho shall forthwith provide foi the constitution of a 
Bench of two Magistrates of the first class of whom one shall he 
an European and the other an Indian, for the trial of the case 
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ff3) Where the ATfi^^sfrates constituting the Bench hy which 
a cas^ is tried under thi.'? section differ in opinion, the case, 
togetlier w'ifh tiieir opinions thereon, shall be laid before the 
Sessions Judge, wdio may examine any part}' or recall and examine 
any witne.ss who ha.s already given evidence in the case, and may 
call for and take any further evidence, and shall thereafter pass 
such judgment, sentence or order in the case as he thinks fit ana 
ns is according to law. 

(3) Any person convicted by a Bench under this section shall 
have the same right of appeal as if lie had been convicted by a 
Magistrate of the first class, and any person convicted by a 
Session.s Judge under suh*section (2) shall have the same right 
of appeal to the High Court as if he had been convicted by the 
Sessions Judge at a trial held by the Sessions Judge under this 
Code. 

(4) Tn any case in which it is impracticable to constitute a 
Bench in accordance with the provisions of sub-section (1) in any 
district, the District jragistrate shall transfer the case for trial by 
a like Bench to such other district as the High Court may, by 
general or special order, direct. 

(6) Notwithstanding anything contained in this section, the 
liocal Government may, by notification in the local official 
Gazette, direct that all summons-ca.ses tried under the provisions 
of this Chapter in any district specified in the notification shall be 
tried as if they were n-arrant-cases in accordance with the provi- 
sions hereinafter in this Chapter laid down for the trial of warant- 


ca.ses. 

F-or definition cf summani-ca^e, see 5 . 4 (i) (r) 

' The ordinnty procedure for summons-cases is prescribed In Chap XX 
\Vhfn' the amised appenrs or »s brought beforetthe Magistrate, the particular* 
of the offence of whith he Is awused sb-aJl be stated to him, and he shall be 
.asked to sho'v cause sx’hv he should not be exmvirted — S 242. It is before he 
is' asked to show causa that the accused must make his claim to be tried under 
the provisions of Chap XXXIH- But if st any stage Jf rppears to the Magistrate 
fit might so appear from the mere reading of the complaint that the case is or 
might be held to be a case which ought to be tried under the provisions of the 
Chapter, he shall forthwith inform the accused person of his rights under the 
Chapter. — S. 44?. r • ' 

When a claim for trial under the Chapter has been admitted by the Magistrate 
rr, if he has rejected it, by the Sessions Judge on appeal, -the Magistrate shall 
direct the case to be referred to a Bench of two Magistrates. Magistrates should 
be careful to pass the proper order in the form, of a direction. It would not be 
sufficient for a Magistrate rne«)> to send the case to the District Magistrate with 
a request that he will constitute a Bench. On receipt of a copy of the Magistrate’s 
direction or order the District Magistrate takes . action forthnith. It 
inquire into the propriety of the subordinate Magis- 
inH** * order. He nominates two ‘first class 'Magfstrafes, one European 
•' .i ' Should .he find 

^ fo do so he should, unless the High Court has already 
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gi^en directnn>, report to the High Court, which will direct to what district the 
ca«c should be Innsferrcd The word *' ^^lprKtlC^ble ” is clearly intended to 
convej some’hing more than •* incomcnient ’* and something more than 
'• impossible ” If the necessary Magistrates were a\.Tihble a report to the High 
Court would prdvbly not be justified on the ground tliat they were busy, but 
if they were so busy with other important work which could not be adjourned 
that the trial of the case would be unduly postponed there would be a good reason 
fo' asking for the directions of the High Court 

ff in the trill by the Ik.neh the two Magistrates differ in opinion (as to the 
guilt of the accused, or as to the sentence to be passed) the case shall be laid 
l«forc the Ses«ion Judge, who cxerases powers in regard to it exactly similar 
to (hose cxeicisablc by a Migistr'itc to whom a case is submitted under 5 349 
In the trial of the case the Bench will presumably have all the powers 
cserciseable by n Magistrate of the first class, though (he section does not say so 
fhe Bench is not cne consmutcvl urder S 15, nor would rules made under S (6 
seem to be applicable (o it A question may at some time arise whether the 
Bench can tike iction, for inslince, under S 250, and there may be other 
difiiculties It seems dc'iriblc tint the legislature should mike the position 
clear One imtter only is provided for, sub-section (3) lays down that for the 
purposes of opj>eiJ (be /ifdgment of the Bench sbill be deemed to be the judg- 
ment of a Magistrate of the first cinss In the same way the order of the 
Session Judge is ippeilable is if it had been made m 1 trial held by him under 
the ordinary grovisuns of the Code, what is meant is obviously a trial held with 
the aid of assessors 

The Hign C<urt may pu<$ a general order in tegird to the transfer of 
eases under rhi. section , and if it has done so the District Magistrate can act 
thereon with mu referring the case to the High Court 

Under sub-S'ction (5) the Local Government may by notification in the local 
official Gazette direct t'ut all cases tried under S 445 in any special district 
shall be tried as if they were warrant-cases under Chap XXI If no such notifi- 
cation has been issued the Bench w'lll follow the procedure laid down m 
Chap XX 

446 (1) ‘Where a Magistrate or a Sessions Judge decides 

Procedure in war- iindcr section 443 tljat a case ought to be tried 
rant cases undcr the provisions of this Chapter and the 

case IS a warrant-case, the Magistrate inquiring into or trying the 
case shall, if lie dops not discharge the accused under section 209 
or section 253, as the ca^e ina> be, commit the case for trial to the 
Court of Session, Mfieffier the case is or is not cxcfusixeiy triabfo 
by that Court 

(2) Where an accused is committed to the Court of Session 
undcr sub-section (1), the Court shall proceed to try the case as if 
tlie accused had required to be tried in accordance Mith the proM- 
sions of section 275, and the provisions of that section and the 
other provisions of Chapter XXIII, so far as thej are applicable, 
shall apply accordingly * 

Provided tliat wlierc the trial before the Court of Session would 
in the ordinary course be with the aid of assessors and the accused, 
or all of them jointly, require to be tried in accordance with the 

ft7 
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provisions of section 284 A., the trial shall be held with the aid of 
assessors all of whom shall, in the case of European British sud 
]ects, be persons who are Europeans or Ajuencans, or in the ca'e 
of Indian British subjects, be Indians 

‘ Warran^^se ’_means a case rclWiog to an offence punishable with death 
(ransporf^ion or imprisonment for a term exceeding six months — S 4 (0 l“) 

ilc orditnr^ ^locedurc for the irnl of vvairant-cases by Magistrates is lai'f 
down m Chap X\I Where the case is one triable by the Court of Session 
or High Court the inquiry m the Magistrate s Court is nccording t<J 
Chap \VH, und the trial afte commiiment is according to Chap Will 

When a occisiun has been reached that the Case is one which ought to b* 
fried under the piovisions of Chap XXX. 1 U the Magistrate cannot proceed to 
try It himself Unless he exercises his power to discharge the accused under 
S io^ cc S 253 he must commit the case for tnal to the Court of Session, whether 
the case i« ot is not *-xclusively triable by that Qoutt The mlention of sob 
section (a) seems to be that the tiial m the Sessions Court W/U ordinarily be by 
jury and the Court will proceed to choose jurors jn accordance with S 275 a* 
if the accused hav ng been found under the provisions of the Code to be an 
European or Indian British subject had required to be tried m accordance with 
(he provisions ol that seclun, that is to siiy a majority of the jury tv/JJ oonsisu 
m ihe case uf on Europem British subject of Europeans or Americans, and 
in the case of an Indian British subject, of Indians According la the Code 
(his wiH be ordinonly the result of a committal whether the case is one which woutd 
ordinarily be tried by a jury «• ^'ith the aid of assessors But if the rase it 
one which wnufil m the ordnary course be wah the aid of assessors, then the 

accused, or all of them jointly, instead of submitting to a trial by jury may 

require that the tnal shall be held with the aid of assessors who shall be chosen 
in the manner laid down by S 281A 

The words all of them jointly ‘ are apparently intended to metm the 

same thing as the wider phraseology of S 2S4A, jhae is (0 sjy they are 

equivalent to where there are several European British subjects accused, or 
several Indian British subjects accused, all of them jointly ’ Where the accused 
ate rut alt of one nationality the provisions of S aS^A come into operation , the 
trial mu) proceed jointly, but if some of the accused claim a speaul trial under 
S 375 ot S 2&(A the others m-iy claim to be tried separately 


447 If at any stage of an inquiry or trial under this Code 
Ceuit to infoim ac it appears to the Magistrate that the case is 
cosed persons of their or might he held to be a case which ought to 
ng ts in cer am case^ Under the provisions of this Chapter, 

he shah forthuith inform the accused person of his rights under 
tins Chapter. 

Cf S :i54(r) of the Code as it siaod prior to amendment in ig-'3 

If the has been parsed at which the accused can claim a special uial 
before the Magistrate secs cause to hold that it might be held under the Chapter 
It would prolnbfy he only by the mtervcfttion u{ the High Court that the sp^l 
procedure could be reierted to The High Court could set aside so much of the 
proceedings is were not in accordance with the provisions of the Chapter and 
dirtcj the proceedings to be reney^ed from that point But S 534 provide* th«l 
an omission to comply with S 447 does not of lUcU mvatidatc the taai 
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References to Ses- 448 For tllC pUrpOSG of the trial 111 

TOmtru^'^as referen* t'f '*1^' per«:on iindcr the provisioHs of 

ces to High Court in thi'5 Cltiptcr, rcfcrcnccs to the Sessions Judge 
shall he construed as references to the High 
Court of Judicature at Rangoon 

Tlic rmin intention of this section ««.eins 4 o be to provide tint m Rangoon 
comm tments under the Chapter shill be to the High Court instead of to the 
Court of Session If this is «o it nould have been better had the Section 
err tainej a reference ti the Court of Session as well as to the Session’s 
JuQge 

Special proTisions 449 (11 Wiero— 

relating to appeal 

(a) a ca«;o i® tried In jnr\ in a High Conit or Court of 
Revision under the proMsion't of this Cliaptcr or 
(h) a ca'?o uliicli would otlierwi«c Jia\c been tried under 
the proMsion't of tins Chaptci is under this Code 
committed to or tran«!ferred to tlie High Court and 
I't tried h\ jurv in the High Court or 
(c) a ca«e is tried In )ur\ in the Higli Court in a prestidencv- 
towai and the High Court grant*? Iea\e to appeal on 
the ground tint the ease would if it had been 
tried outside a presidcnev town ha\c been triable 
under tlie pronsions of tins Chapter 
then notwithstanding anything contained in section 418 or section 
423, sub section (0) oi m tJie Ictteis patent of an\ High Court, 
an appeal ma'v he to the High Court on a matter of fact as well as 
on a matter of law 

(2) Notv ithstanding anathing contained in the letters patent 
of any High Court tlie local Goeornment ma\ direct the Public 
Pioseeutoi to present an appeal to the High Court from an original 
Older of accjiuttal passed bv the High Court in an\ such tiial as 
referred to in sub section (1) 

f3) An appeal under sub soetion (1) or sub section (21 shall 
where the High Court consists of more tlnn one Judge be heard 
1)\ two Judges of the High Court 

S 418(1) lavs down th it ai appeal may be on a matter of fact as well as 
a natter of I’l except where the Inal vv ts by jurv in w-hich case the appeal 
-hall be on a matter of law only 

S 423(2^ bars the Appellate Court from altering or revers ng the verd ct of 
d jury except in c ses of m sdirection bj the Judge or misunderstanding by th* 
jury of the la v as laid down by the Judge 

In captal cases the High Court necessarily has to examine the facts 
inasmuch as sentences of death require its confirmat on So S 418(2) now lajs 
down that wlife ifi a tint b\ jurv any person is sentenced to death any oth 
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person convicted m the same trial may appeal on a matter of fact S 449 ( | 
provides still further exceptions to the general rule Sub section (2) pro" * 
for an appeal against -tn ong nal order of acquittal passed by the High Coo 
nus rnaliing an addition to S ^17 which enables a Local Government to dir 
an appeal against an order of acquittal (original or appellate ) passed by 
Court other than a High Court 

As to committal or trinsfer to the High Court, see S 526A Where any 
person subjec to the Naval Discipline Act or to the Army Act or to the Air For« 
Art IS accused tf any offence such as is referred to in proviso (a) to S 41 of 
Army Act, the Advocate General shall if so instrticted by the competent 
aulhu ity, appiv to the High Court for the committal or transfer of the case to 
that High Coil I, and thereupon the High Court shall order that the case be 
committed for trial to or be transferred to itself and shall thereafter proceed to 
fry the case by jury 


450 468 [Repealed ] 


CHAPTER XXXW 

Lunatics 

Since the Code of 1S98 \ss9 enacted the general law relating to Lunatics 
has been consol dated and amended by the Indian Lunacy Act IV of 1913 which 
in ideitally repealed S 473 nnd parts of S 471 of the Code 

Lunatic as defined in that Act S 3(5) means an idiot or person of 
unbound mind The use of the term is eschew^ in this Chapter 

464 Q) When a Magistrate holding nn inquiry or a trnl 
Procedure m case ha^ reason to telie\e that the accused is of 
of accused being 'iinsound miod and consequently incapable of 

*‘*"*'‘® making his defence, the Magistrate shall inquire 

into the fact of such unsoundness, and shall cause such person to 
exaniined bv the Civil Surgeon of the district or such other 
medical officer as the Local Go\ernn3ent directs, and thereupon 
shall examine such Surgeon or other officer as a witness, and shall 
reduce the examination to writing 

(lA) Pending such examination and inquiry, the Magistrate 
may deal with the accused in accordance with the provisions of 
section 466 ” , 

(2) If such Magistrate is of opinion that the accused is of 
unsound mind and consequently incapable of making his defence, 
he shall record a finding to that effect and shall postpone further 
proceedings in the case 

'' there IS any reason for suppos ng that an accused person is of 
mind and consequently incapable of making his defence it is imperative- 
essiry t at the quest on sbouki be inqu red into or tned under the provis ons 
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of 4^4 or S 4^-. h'jote tlie Ctmrt proceeds to inquire into or try the 
sub»t«nti\c ihi gc • 

And thereupon shall examine, etc:. 

The n)cr» certificate rf a medic il uflicer !•» nut sufUcient and cannot be 
accepted He must be regularly c^'imincd * So where a Magistrate m an inquiry 
nppenred from the record to have hnd reason for belies mg that the accused was 
of unsound mind, and sent him for medical examination, but committed him for 
trial without examining the mod ml oflictr, nod the Sessions Judge convicted 
without taking evidence .cs to the accused s slate of mind, t rc trial was ordered * 
If the Civil Surgeon or other medical witness is at such a distance that it 
IS ino'e convenunt to have his examination conducted before another Magistrate, 
application should bo made to have him examined by commission under S 503* 
The onl} issue that the Magistrate should try is whether the accused from 
unsouadness of mind is incapable of making his defence He cannot, until 
he has found that the accused is capable of making his defence, proceed with an 
mquirj or trial regarding the offence alleged to have been committed The 
Magistrate, theicfore, cannot, while finding that the accused is incapable of 
making his defence, at the same time acquit him under S S4, Penal Code, on 
the ground that when he committed the offence he was by reason of unsound- 
ress of mind mcapible of Knowing the nature of his act, or that he was doing 
what was cither wrong or contrary to law, for he has had no opportunity of 
showing hat he did the act which ordinaril} constituted the offence* 

Sub.section (lA) is new, and lays down the procedure to be followed 
while the preliminary examination and inquiry as to the accused’s state of 
mind IS being conducted The Magistrate may deal with him in accordance 
with tlie provisions of S Whether the case is one in which bail may be 

Idken or not t'lC accused may be released on sufficient security being given that 
he shall be properly taken care of and shall be prevented from doing injury to 
himxelf or to an) other person, and for hi« appearance when required But if 
(he case is one in which the Court thinks bail should not be taken (set. 
Ss 496, 497) or it sufficient security is not given the accused may be detained 
in sifc custody, and a report shall be sent to the Local Government, provided 
that no order for detention in a lunatic asylum shall be made save in 
accordance with rules made under the Indian Lunacy Act IV of 1912 See note 
ti S 466 

The words in sub section (2) requiring (he Magistrate to record a finding that 
(he accused is of unsound mind are new 

Wandering and dangerous lunatics are thus provided for by Act IV of 
1912 ' 

“ 13(1) Every officer m charge of a police station may arrest or cause to 
he arrested, all pessnas found- wondervP-g eJt. i.be Vnw/.s. cit b.v% 

station whom he has reas/in to believe to be lunatics and shall arrest or cause 
to be arrested all persons within the limits of his station whom he has reason 
to believe to be dangerous by reason of lunacy Any person so arrested shall 
be taken forthwith before the Magistrate 

(2) Every officer in charge of a police^tation who has reason to believe 
that any person within the limits of his station is deemed to be a lunatic and 
IS not under proper care and control or is cruell) treated or neglected by any 
relative or other person having the charge of him, shall immediately report 
the fact to the Magistrate 


» Emp tr Jhabbu I L It 42 All . 137 

• Earn Rutton Doss g \V R Cr , *3 

• Mad Govt Sep 22 1876 

• Rotnon Audheckaree, W R Cr,i37 
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“ 14 Whenever any person is brought before a Magistrate under 
piOMslons of subsection (i) of section 13 the Magistrate shall ^ „ 

person, and if he thinks that there are grounds for preceeding further, shall 
him to be examined by a medical officer, and may make such other 
a'» he thinks fit, and if the ftfagistrate is satisfied that such person is ^ 

and a proper person to be detained, he may, if the medical officer who 3 
examined such person gnes a medical certificate with regard to such person 
make a reception o"-der for the admission of such lunatic into an asylum 

Pro\ided further that if any friend or relative desires that the lunatic be sent 
to a licensed asvlum and engages in writing to the satisf tction of the Magistrate 
to pay the cost of maintenance of the lunatic m such asjium the Magistrate 
shall, if the person in charge of such asylum consents make a reception order 
for the admissi m of the lunatic into the licensed asylum mentioned in the 
engagement 

15 (i) If it appears to the Migisfrate on the report of a police 
officer or the information of any other person that any person within the limits 
of his jurisdiction deemed to be a lunatic is not under proper care and control 
or is cruelly treated or neglected bj any relative or other person having the 
charge of him the AIagi«trate may cause the alleged lunatic to be produced 
before him and summon such relative or other person as has or ought to 
have the charge of him 

(a) If such relative or other person is legally bound to maintain the 
alleged lunatic , the Magistrate may make an order for such alleged lunatic being 
properly cared for and treated, and, if such relative or other person wilfully 
neglects to comply with the said order, the Magisfate may sentence him to 
imprisonment for a term which may extend to one month 

(3) If there is no person legally bound to maintain the alleged lunatic, 
or if the Magistrate thinks fit so to do, he may proceed as prescribed in section 
14 and upon being satisfied in manner aforesaid that the person deemed to be 
a limatit is a lunatic and a proper person to be detained under care and 
treatment mav if a medical officer gives a medical certific-ite with regard to 
sjch lunatic make a reception order for the admission of ^uch lunatic into nn 
asylum 

16 fi) When any person alleged to be a lumtic is brought before a 
Magistrate under the pravisions of section 13 or sectioni5 the Magistrate may, 
by an order in writing, authorise the detention of the alleged lunatic in suitable 
custody for such tune not exceeding ten days as may be m his opinion 
necessiry to enable the medical officer to determine whether such alleged lumtic 
is a person m respect of whom a medic I certificate may be properly giver 

TVit: TTiay ^Trim Virne \t» time lor ‘ftit •stone -pctrpnsf \iy 

order in vviiting authorise such further detention of the alleged Iiimtic, for 
periods not exceeding ten days at a time as he thinks necessary 


Provided that no person shall be detained in accordance with the provisions 
of this section for a total period exceeding thirty days from the date on 
which he was first brought before the Magistrate 


“ 17 All acts which the Magistrate is authorised or required to do by 
potions 14, 15 or :6 mav be done m the Presidency towns or Rangoon by the 
Commissioner of Police and all duties which an officer in charge i f 1 poll e 
station is aiithotised or required to perform may be performed in anv of the 
Presidency towns by an officer of the police force not below the rink of an 
inspector ’* 


, 9i(i)(fe) 

detention and 


The Local Government may make rules to prescribe places 
regulate the care and treatment of persons detained under S 


of 

16 
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465 (1) If an} per*;©!! comnntfcd for trial before a Court 

prccedure m case of Sc'5<?ion Of T High Court appears to the Court 
of person cornmitted jjj jjjg jq bc of imsound mind and con- 
of'^High'^Co^ *ulng scqucntl} incapable of making his defence, the 
lunatic jur}, or the Couit «ith the aid of assessors, 

slial), in tlic fir>t instance, li\ the fact of such unsoundness and 
incapacit} and if the jur} or Court, as the case may be, is satisfied 
of the fact, tlic Judge shall record a finding to that effect, and shall 
postpone further proceedings in the case and the jury, if any, shall 
bc discharged ’ 

(il) The trial of the fact of the unsoundiicss of mind and 
capacit} of the accustd ‘-hall bc licLUicd to bc part of his tiial 
before the Court 

It shpdid be borne in mind thni tlie issue, whether the accused is of 
unsound mind ma conse<jucnllj incapible o( making his defence, should bc 
tried and a \crdict obtained from the jur> or the opinions of the assessors 
recorded iR the first instance that i> before they are asked to determine the 
mam issues m the ense It should be tried whenever the 'tcciised may show 
symptoms of unsoundness of mind so .rs to bc incapable of making his defence, 
and, if so found, all proLccdings on the Inal should be postponed, that is stayed 
Wh^rc, at the sam^ time the jury was required to consider whether the accused 
was. III the terms of S I*enj| Code and S 470 of this Code, responsible 
before the law for the tet charged the veidict was set aside and a le Inal ordered, 
as It was held that tin. accus^ had been prejudiced by the error ^ 

Sub>section(i) was formerly loosly worded, and has been re drafted by Act 
No XVIII of >923, S 212 Ic mikes it clear thnt it 1$ for the Court to recoid 
a finding on the preliminary issue, after taking the verdict of the jury or the 
opinions of the assessors The direction for the discharge of the jury is new 
As to the procedure to b** followed by the Court on finding that the accused i» 
of unsound mind see S 4O6 and us to the resumption of the trial, see Ss 467 
and 468 


468 (I) Whenever jin accused person is found to bc of 

unsound mind and incapable of making his 
Release of lunatic defence, tLc Magistrate 01 Court, as the cise 

pending investigation , 1 i , , , 

or trial may be, whether the case is one in which bail 

may be taken or not, may release him on sufifi- 
cient securit} being guen that lie shall be properly taken care of 
and shall be presented from doing injury to himself or to any other 
person, and for Ins appearance when required before the Magis- 
trate or Court or such officer as the Magistrate or Court appoints 
in this behalf 


(2) If the case is one in winch, m the opinion of the Magis- 
(V.S cdycfiur^t c tratc 01 Court, bail should not be taken, or if 
sufficient ‘lecuntv is not gi'en, tlie Magistrate or Court, as the case 
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maj be, shall order the accused to be detained m safe custody lu 
such place and manner as be or it may think fit, and shall report 
the action taken to the Local Government 

Provided that no order foi the detention of the accused m a 
lunatic asylum shall be made otherwise than m accordance with 
such rules as the Local Government may have made under the 
Indian Lunacy Act, 1912 

The distinction between the law laid down m this chapter and S 341 should 
be borne in mind S 341 provides for the case of an accused person who 
though not insane, cannot be made to understand the proceedings, whereas 
Chapter \XXIV provides the course to be taken when an inquiry or trial 
cannot take place, because the accused is, by reason of unsoundness of nund 
incapable of making his defence, and (b) when the accused is acquitted, because, 
when he committed the charge he was by reason of unsoundness of mind 
incapable of knowing the nature of the act or that it was wrong or contrary to 
law 

Where it was found that the accused was an imbecile and consequently 
unable to understand the proceedings but that he is not of unsound mind i d 
the case was referred to the High Court under S 341, that Court remarked that 
if the prisoner was unable to understand the proceedings it w s from 

unsoundness of mind properly so called, and from no other cause An order 

was consequently passed m me terms of S 466* 

This section has been amended by Act No XVIIJ of 19 3 S izz 

Firmerly subsection (i) dealt with the case m which bail might b taken and 

sub sectionfa) with the case in which bail might not be taken Now, whether 
hail may be taken or not the accused may be released on sufficient security 
being given on the conditions laid down in sub section (i) If security is not 
forthcoming or ‘ if the case is one in which, m the opinion of the Magistrate 
Of Court bail should not be tikeo ’ the Court is empowered to order detention 
of the accused in safe custody, but detention m a lunatic asylum must be m 
accordance with rules made under S 91 of the Indian Lunacy Act, IV of igt” 
The wording of sub section (2) enables a Court to order detention m a bailable 
case, even if security is fortl commg if it thinks bail should not be allowed 
m the case, for instance of a dangerous lunatic whose movement^ and actions 
could not properly be controlled except in a place of safe custody The distmc 
tion is no longer merely one as between tillable and non bailable offences 
Nor IS a previous report for the orders of the Local Government necessary fas 
formerly) when it is p oposed to dejain the accused in custody the Court 
it«elf competent to make the order provided it complies with the Local 
Govejrnxiiejit. <t cuIax uoiiei: Act. W ot 

A report is sent to the Local Government of the action taken 
Ss 496 and 497 indicate jn what cases bail be taken (1) when the 
ftccusation IS of a bailable offence (S 496) Or (»i) when the accusation is of a 
non bailable offence and there do not appear to be reasonable grounds for 
believing that the accused is guilty of an offence punishable with death or 
transportation for life Sch II, tol 5 declares what offences are bailable 
S 466 does not requ re that bail shall be taken It empowers a Magistrate or 
Court to release the accused on sufficient secunty as set out therein 

Report to Local Oovernme&t 

Tuo various Local Governments h'’ve issued executive instructions as to 
tn« channel through which such reports should be sent, and as t thr content^ 
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of the report The«e nre net reproduced here, some of them are out of dat-, 
being bisea on the olil law which enibled the Local Go\ernments to pass orders 
for detention 

The rcguhnt) of the proceedings taken m Indn in dechring an European 
Briti«h subject a crimiml lumiic and in rwnoting him to England for safe 
custody has been discussed * 

467 Cl) WIicnc\cr an inqiiir\ or a trial 1 “? postponed under 
R-'sumption of in- RCctiOH IGl or ‘icction 4G5, tlic ]^^agist^ate or 

qutry or trial Coutt, a*? tho ca'?c ma\ bc, may at any time 

resume tbc inqnir\ or trnl, and require tbc accu'ted to appear or 
bc brought before 'jucb ^fagistrate or Court 

(2) Wlien the accu'^cd Ins been released under section 466, 
and the sureties for Ins appearance produce him to the officer 
A\Ijom the ^lagistratc or Court appoints in this behalf, the certi- 
ficate of such officer tint the accused is capable of making his 
defence shall be rccetiablc m CMtlcnce 

The first point in such a rise will be for the ^f!lglstr1te or Court to 
determine on the e\idence whether the iccused •« cipibic of miking hi« 
defence Until this is established the inquiry or trial cannot be commenced — 
(S 468) 

Sub section (2). 

It should bc noted ihit whereas under S 464 the elimination of the Civil 
Surgeon or other meda I i filter as a witness is necessary the certificate of 
such officer li luflirient for 1 renewal of the proceedings under S 476(a) 

Under S 473 the Inspector Genenl of Prisons or the visiters of the 
asylum, as the case miy be, m-ry certify that 1 person detuned under S 466 
IS, in their opinion, capable of miking his defence, and the person wi'l then 
be produced before the Court and deilt with as provided in S 46? 

468 (1) If, \then tlic accused appcni«. or la again brought 

Procedure oi Magistrate or the Court, as the case 

accused appearing 1)0 tI)C Magistiato oi Coiirt considcrs him 

before Magistrate or capable of making lus defence, the innuirv or 
f tiial sliall piocccd 

(2) If the Magistrate or Court consideis tlic accused to bo 
sttll incapable of making his defence, the Magistrate or Court 
shall again act according to the pioMsions of section 464 or sec- 
tion 465 ns the case may be, and if the accused is found to be 
of unbound mind and incapable of making bis defence, shall deal 
Mith such accused in accordance Mitli the prmisions of section 466 

An addition has been made to sub-section (2) to make it cleir that the provi- 
sions of ^ 466 will also be again ipplicable to the case if the Court still considers 
the accused to be incapable of making his defence 

The words " or is igam brought before the MiRistrate or Court " ire to be 
read in connection with S 473 which enables the Inspector General of Prisons, 


» In reMaltbj 7Q H D . iS 
88 



608 


CODE OF CRIMINAL FBOCEDOEE. 


CHIN 

6bos <69,470 


tr the Visitors of the lunatic is the case may be, to certify that the accused 

IS capable of making his defence 


469 When the accused appeals to be of sound mind at the 

When accused timc of inquirj Or trial, and the Magistiate is 
appears to have teen satisfied froin tlic GvidcncD gi\en bcfore bun 
****^"* that there is reason to believe that the accused 

committed an act winch, if lie had been of sound mind, would 
liave been an offence, and that he was, at the time when the act 
was committed, reason of unsoiindness of mind, incapable of 
knowing the nature of the act or that it was wrong or contrary 
to law, tlio Magistrate shall proceed with the case, and, if the 
accused ought to be oommitted to the Court of Session or High 
Court, send him for trial before the Court of Session or High 
Court, as the case may be 

Whenever any Magistrate acting under S 469 shall send for trial before the 
Couit of bession on accused person regjrding whose sanit) at the time of com 
mating the offence he entert'*ins in> doubt, he shall it the same time inform 
the jJil authorities of the supposed state of the accused, in order that such person 
may be placed under careful surveillance prior to his trial before the Court cf 
Session ^ 

470. Whenevei any person is acquitted upon the ground 

juagwent of ^hat, at the time at which he is alleged to have 
acquittal on ground committed an offence, he was, by reason of 
uQsoundness of mind, incapable of knowing 
the natuie of the act alleged as constituting the offence, or that it 
was wrong or contrary to law, the finding shall state specifically 
whether he committed the act or not. 

S S4 of the Penal Code declares Ihit ‘ nothing is an offence whicli is done 
by a person who, at the time of doing it, by reason of unsoundness of mind, is 
incapable of knowing the nature of the act, or that he is doing what is either 
wrong or contrary to law " 

b 84 of the Penal Code fails within Chapter IV of that Code, which relates 
to * General exceptions' , and b 105 of the Evidence ActWeefares that, “ when 
1, ’jff.W}. V-. wicJAwii oi vx'i offA-Oat, tbui bued/w. qI "at cjcoiota- 

tonces bringing the case within any of the general exceptions in the Indian Penal 
Code IS upon him, and the Court shall presume the absence of such 
circumstances 

If, upon a trivl, it is doubtful whether the accused was or was not sane at 
the lime of the commission of the criminal act charged, the trial should be 
postponed, and he should be placed under the care of the Civil Surgeon, who 
should carefully watch his stale of mmd, with the view to discover whether he 
IS sutijevt tr, recurring fits of insanity or light headedness The Calcutta High 
Court, nn his appeal, remanded a case for this purpose, directing that after 
having had charge of the prisoner for a period not less than thirty days, tie 
Civil Surgeon should report to the Seastons Judge and be examined on oath •» 
to his stale duiing the peiiod ' 
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The fict of un«oundnc«s of mind must be cleirly and distinctly proved before 
anv jurj is justified in returning a \erdict under S 84, Pern! Code Every man 
IS presumed to be sme an 1 to possess a sufliciertt degree of reneon to be responsible 
for Ills ids until the conlrniy is prosed * 

A finding of ncquitlal nilhin the terms of S 470 must be after n trial by a 
regularly ronstiiutrd Court *>0 where the *»essipns Judge, without choosing 
assessors, proceeded himself to trj this point, look evidence and deliver^ 
ment. the prjccetlings were quaslml and re tnal ordered with assessors* 

The fo'Iowing finding w'‘s given b> the Calcutti High Court as a model m 
cases dealt with under *:s 4‘*o.47i ** Tlie Court, conciiiring with the assessors, 

fnds that Gazee Peer did I ill Baboo Miindul by striking him on the head with a 
club but that bj reason of unsoundness of mind he was incapable of knowing 
that he was dting an act which was wieng or contrary to Jaw and that he is 
not, therefore guilty uf the cITence specifi^ in the charge viz that he has 
committed culpable homicide not amcunting to murder by causing the death of 
Baboo Afundu! and has thereby committed an offence punishable under S 304 
of the Indian Pend Code and the Court directs that the said Gazee Peer b“ 
acquitted, and that, under the provisions of S 470 of the Code of Criminal 
ProcHlure the sa d Gazee Peer be kept in safe custody in the pending 

the orders of the Local (jovcmmeni* 


If the Sessions Judge disagrees with the verdict of the jury acquitting the 
accus“d under the terms of 9 470 he should submit the case under S 307 for 
the orders of the High Court In such a case it was pointed out, it was not 
because a man commits a very horrible murder, or because he commits it while 
labouring under strong passions and feelings that therefore the world is to 
assume that he must have been insvie when he committed the deed The fact 
of unsoundness of m nd is one that must be clearly and distinctly proved before 
any jury is justified in returning a verdict under S 84 Penal Code Every man 
IS presumed to be «ane and to possess a sufficient degree of reason to be 
respons ble f ir his crimes until the contrary is proved * 

It nil' not be < ut of place here to quote the leading case m England on this 
point The following questions were put by the House of Lords in the case of 
Jieg V }‘ie‘Naug'hten jo Cl and P aoo (Archbolcl pp 1$ 17) and received 
answers from the English Judges as below stated — 

“ iJf — ^\Vhat IS the law respecting alleged crimes committed by persons 
afflicted With insane delusion in respect of one or more particular subjects or 
persons as for instance where at the lime of the commiss on of the alleged 
crime the accused knew he was acting contrary to law but dd the act 
ccmplpined of v\ th a view under the inflience af insane delusion of redressing 
or revenging some supposed grievance or injury or of producing some public 
benefit ’ 

“ 2n I — What ire the proper questions to be submitted to the ,iurv, when 3 
person alleged to be afflicted with insinc delusion respecting one or more 
particular subjects or persons is charged with the commission of a crime (murder 
foi ex imole) iiid insanity is set up as a defence’ 

yrrf — In nhat terms ought the queMions to be left to the jury as to the 
prise per s stale of mind at the time when the act was eommitted’ 

“ 4H1 — li a person under an insane delusion as to the existing facts 
commits an offence in consequence thereof is he thereby excused’ 

‘ ^th — Can a medical man conversant with the disease of insanity who 
never saw the prisoner previous to the Inal but who was present during the 
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whole tnal and the examimtion of all the witnesses, be asked his opinion as to 
the state of the prisoner’s mind at the time of the commission of the alleged 
crime, or his opinion whether the prisoner was conscious, nt the time of doing 
the act, that he was acting contrary to law, or whether he was labouring under 
any, and wlnt, delusion at the time’ 

To these questions the Judges (with the exception of Maule, J, who ga\e 
on his own account, a more qualified answer), answered ns follows — 

To the first question — " Assuming that your Lordships’ inquiries are 
confined to those persons who labour under partial delusions only, and are not 
in other respects insane, we are of opinion that, notwithstanding the party 
accused did the act comphincd of with a view, under the influence of insane 
delusion, of redressing cr revenging some supposed grievance or injury, or of 
producing some public beneft, he is nevertheless punishable, according to the 
nature of the crime committed, if he knew, at the time of committing such 
crime, that he was acting contrary to law, by which expression we understand 
your Lordships to mean the Iiw of the land ' 

To the Second and third questions — "That the jury ought to be told in all 
cases that every man is presumed to be sane, and to possess a sufficient degree of 
reason to be responsible for his crimes until the contrary be proved to their 
satisfaction, and that, to establish a defence on the ground of insanity, it/must 
be clearly proved that, at the time of the committing of the act the partv 
accused was labouring under such a defect of reason from disease of the mind as 
not to know the nature and quality of the act he wa^ doing, or, if did know it, 
that he did not know he was doing what was wrong The mode of putting the 
latter part of the question to the jury on these occasions has generally been, 
nhethw the necused, at the time of doing the act, knew the difference between 
right and wrong, winch mode though rarely, if ever, leading to any mistake 
with the jury, is not, as we conceive so accurate when put generally and in the 
abstract, as when put with reference to the party’s knowledge of right and wrong 
m respect to the very act with which he is charged If the question were to be put as 
to the knowledge of the accused solely and exclusively with reference to the law 
of tie land, it might tend to confound the jury by inducing them to believe that 
nr actual knowledge of the law of the land w-is essential in order to lead to a 
conviction, whereas the law i« administered upon the principle that every one 
must be taken conclusively to know it, without proof that he does know it If 
the accused was Conscious that the act was one which he ought not to do and if 
that act wns at the same time contrary to the law of the land he is punishable, 
and the usual course, therefore has been to leave the question to the jury, 
whether the party accused had a sufficient degree of reason to know that he was 
doing an act that was WTong, and this course, we think is correct, accompanied 
with such observations and explanations as the circumst nces of each particular 
case may require ’* 

To the fourth question — “ The answer to this question must of course 
depend on the nature of the delusion but, making the same assumption as we 
did before, that he labours under such partial delusion only, and is not in other 
respects insane we think he most be considered in the same situation as to 
responsibility as if the facts with respect to which the delusion exists were real 
For example, if under the influence of his delusion, he supposes another man to 
be in the act of attempting to take away his life and he kills that man, os he 
supposes in s-IMefcnce he would be exempt from punishment If his delusion 
was that the dci'**??^ has Indicted a serious injury to his character and fortune, 
and he killed him n revenge for such supposed injury, he would be liable to 
punishment ’’ 

And to the Jasi question — " We think the medical man, under the circums- 
cannot in strictness be asked his opinion in the terms above 

Hi because r^ch of thosi questions invokes the determination of the truth 
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of thr facts deposed to, which it is for the jurj to decide, and The questions are 
not mere questions upon n matter of science in which ease such evidence is 
admissible But where the facts, arc admitted or not disputed, nnd the question 
beanies substantialh one of science onh, it mat be convenient to allow the 
question to be | ut m tire fenerat form though the same cannot be insisted on as 
a maltei of nght ” 

471 (1) ■\\’^Iipno\cr the findni" state's tint the arctned 

Perna a-i ' on P^r<;on eoiminttcd the net alIo"cd, the Majjis- 
sjch ground ta b' kept tntp or Cotift heforc uhoin 01 winch (he trial 
msafecustodj sinll, if siicli act wolild, l)ut for 

the incap^clt^ found ln\e eon<ititiiled an offence, order such 
person to he detained in stfe custody in such place nnd imiincr 
as the Ifagistratc or Court tliinks fit, and shall report the action 
taken to the Loenl Government 

Provided tint no order for tlio detention of the accused in a 
lunatic nsjUim shall he made othciwisc than m accordance with 
sucli rules as the Local Government mav )n\e made under the 
Tndnn Luinev Act, ini2 

(2) The Local Government ma> empowci the officer in 
Power of Local clnrfjc of tlic Jill in wliicli a person is confined 
CoTernment^ *«ct”r provisions of section 400 Or tills sec- 

Generai ”f ^*certan tion to disclnrpo all Or an\ of tlio fimctions of 
functions the Inspector General of Prisons under sec- 

tion 473 or section 474 

Power to act as a I ocal Government has been conferred on the Commissioner 
of Smdh ^ 

There has been a similar change here to that made in S 466 Prior to its 
amendment bv Act \o Will of 1923 this section required the case to be 
reported to the Local Government, and it was the latter who ordered detention 
The power tf Older detention m a place of safe custody now rests with the Court, 
provided that an order for detention in a lunatic asylum must comply with rules 
made under the In lian I unacy Act IV of 1912 

In this section as elsewhere in this Chapter the word “ detained ” has been 
used instead of the words “ kept ’ and * confined ” thus bringing the 
phraseology into line with (hat of Act IV of 1912 

472 Lunatic prisoners to be visited hij Inspector-General 
(S 472 was repealed bj Act r\' of 1012) 

473 If such person is detained under the provisions of 

Proc*(Ju e where Of a perSOD 

lunatic prisoner is detained in a jail, the Inspector-General of 
reported capable of Prisons, OF, in the case of a person detained 

making his deftn'e ; , , , ' , , , 

m a lunatic asjium the visitors of such 
asylum or anv two of them, shall certify tint in his or their 
opinion, such person is capable of making Ins defence, he shall 
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be taken before tbe Magistrate or Court as the case may be at 
such time as tbe IMagistrate or Court appoints and the Magistrate 
or Court sliall deal \Mth such person under the provisions of sec 
tion 4G8 and the ceitificate of sucli Inspector General or visitors 
IS aforesaid shall be lecoivable as evidence 

S 471(4) enables officers n charge of jT Is to be %ested u th the powers of 
on Inspector General of Pnsons 


474 (1) If such person is detained undei the provisions of 

Procedure where section 4G6 or scction 471 and such Inspectoi 

sect on Te'or'* General or visitois shall certify that in his or 

decUred^fit to be dis* then judgment he may he released without 
charged danger of Ills doing iniury to him'^elf or to 

an\ other per«!on the Local Government ma> thereupon 
order him to he released or to be detained in custod) 

or to be transferred to a public lunatic asylum if he 
has not been ahoadv ‘?cnt to such an asvlum and in 
case it oiders him to be transferred to an asvlum may appoint a 
Commission consisting of a judicial and two medical officers 
C2) Such Commission shall make formal inquiry into the 
state of mind of such person taking such evidence as is necessary 
and shall report to the Local Government which mav order his 
release or detention is it thinks fit 

The Government of Bombay has under Act V of :868 S 2 delegated the 
powers of 1 Local Covernment under S 474 of th s Code to the Comm ss oner of 
Sndhi 


475 (1) "Wheneiei anv relative or friend of any person 

Delivery of lunatic <letained under tbe provisions of section 466 or 
to care of relative or or seotion 471 dcsires that he shall be delivered 
to his care and custodv the Local Government 
maj, upon the application of sucli relative or fiiend and on Jiis 
giving security to the satisfaction of such Local Government that 
the person delivered shall — 

(q) be propcrl} taken care of and prevented from doing 
in]U»-} to himself or to nnj other person and 

(b) be produced for the inspection of such officer, and at 

such times and places as the Local Goveinment m'" 
direct, and 

(c) in the case of a person detained under scction 46G be 

produced when required before such Magistrate 
or Court, 

order such person to be delivered to such relative or friend 
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(2) If tl)c pcr'=;on vo (lcIt^crc(l is accused of anj ofTence the 
frnl of \Aliich Ins been po'^tponed In ita'^on of las being of un- 
sound mind and incapable of making In*; defence, and the inspect- 
ing olBcei referred to in sub-scction (1), chine (6), certifies at any 
time to the ^fagistrate or Court that such pcisoii n incapable of 
making hn defence, siicli Magistrate or Court shall call upon the 
ichtiie or friend to uhom Riicli accused was dclncicd to produce 
him before the Magistrate ot Court , and, uiioii such production, 
the Magisti.atc oi Court shall proceed in accordance uith the pio- 
\isious of section ICS, ind the certificate of the inspecting officer 
shall be rcccnablc as ciidcncc 

The Go\emment of Bombn> has, unJer Acl V of iS68, S 2, delegated the 
jiiwir* of a I onl Cuncrnnicnt undtr S 475 of this Code to the Commissioner 
nf Sind ‘ 

This setOon Ins been rc-drnfted md amplified bs Act XVIIl of J923 
S 127 Clau'c (f) Is new, and embles |hc Government in the ense of a person 
del lined under S to require sccuntj that the actused lunatic shall be pro 
duvcd before the Court if required, nnd suU-section (2) defines the circums- 
nnees in whu-li the court mn) demtnU h«s production, nnd the procedure to bo 
fulluncd theicupon 

CHAPTHR XXXV 

PnocrmiNOs ih c\s>r or crnim OrpLhcEs 
‘hrrCTING TItl ADMlMSTRATIOh OF JUSTICE 
470 0) 'When an) Ci\il, Revenue or Criminal Coiiit is, 

Procedure m cases ''i'ct’icr on application made to it in this Iclialf 

mentioned m section OJ OtllClVMSC, of opimoH tliat it IS CXJiedieut m 

the intciests of justice tint an inquirj should 
he made into anj offence referred to in section 195, sub-soction fl), 
chine (1») 01 clause (c), winch appoais to ln\c been committed m 
oi in relation to a proceeding in that Court, such Couit mnj, after 
feuch piehmmaij iiiqiiirj, if aiij, as it thinks necessaiy, record a 
finding to that effect and make a complaint thereof in writing 
signed b) the jnesidiiig officer of the Court, and shall forward the 
smic to a ^lagistiatc ot the fust ckass ha\ing jurisdiction, <and 
may take sufficient sccmitj foi the ajipcarnnce of tlie acemed 
hefoie such I^Iagistratc oi if the alleged offence is non-bailable may, 
if it thinks necessary so to do, send tlic accused in custody to such 
Magistiatc, and may bind ovci any poison to appear and give evi- 
dence hcfoic such Jlagistratc 

Provided that whcic the Court making the complaint is a 
High Couit, tlic complaint may be signed bj such officei of tlic 
Court ns the Ccuit mav appoint 

Poi tlic jiiii poses of tins sub section, a Presidency ^fagistratc 
sliall be deemed to be a Magistiatc of the first class. 


Bom Got 1874 p 31a 
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biicli M ipTislnte* slnJI tlitaupon j)ruccc(l accor()in/J 
hu and i*' if ujion tomjdmit mule under section JfW) 

I {> M Jjj n j/ Is hroii^'fd to the ootut of sudj or 

<d in\ ot!i(i Maf,istMti to whom the cist iin\ InNc been traR'- 
f(iM(I ill'll nil ij))K il Is jHmliiy i^Minst the decision nrroed M 
in i!i( jiidniil pnuredin^ out of mIiicIi tliL under Ins Tn=eii, lie 

inn if 111 iliinks 111 at in\ s| ndjoiim llit bearing? of the case 
until s(i( Il ippe il is doLided 

476A Dn [kiuh e oiifirrid on Oi\ t) Jlt.\cniK iiul Criuninl 

s„pc™, Court ruu, < "'"'I" '« "COn'i till) scclion (I) iin> ^ 

complam where lub lUHIstd 111 rts|KCt of TIU olTcncc relCrrCtl 10 

omriTrf to ioT tliiroiii mill ilitgoil to inic liccii committed in 
or in i(htioi) to in' jirocccelin^r m an' such 
Couit l)\ till Court to wliitli Midi forniei Court n «}iiborelinatc 
uitliin the incnnin^ of section sub section (J) in in} case in 
" liicli such forme r ( ourt Ins neitlnr undo a complaint uiulci section 
J7(> in uspeet of sucli otTtiicc nor rcjetled an ippbcation for the 
nnlviijp of sutli eompliint irnl, "here tJic superior Court makes 
such coni])laint tlic pio'isioiis of section 170 sball appl> ac- 
cordiiied' 

476B \n\ iicrson on "Jiosc aiiplication am Ciril Be'cnue 

or Criminal Court Ins refused to make n com- 
plunt undci section 470 oi section 476A, or 
munst "bom sucli n complaint has been made, ma' appeal to tbe 
Couit to "bicli sucli former Court is subordinate nithin the 
mcaiuug of section l‘)o sub section (3), and the superior Court 
inaj tliernijjon after notice to the parties concerned, direct the 
'\itlKlia'"al of tin complaint oi as the casp maj be itself make 
the couiplaint "Inch (he suboidinate Couit iniglit baae made under 
section 47G and if it makes swell complaint tbe pro'isions of that 
section shall apph according!' 


Sections ^ ( ^6\ id^6B ha>e betn sub (itutetl for former section ij“6 by 
No \\ !U ot I ! 3 N t S Th li one of (he most im|Ortant of ifie amendments 
rcce tii nnd i tl e C Ic I orn erh under S 19^ n prosecution was barred far 
nn> of the ofTences mentioned in sub.<stcti n (1) (h) or (e) of that section when 
<uih offences \ ere comm tted m or m relaton to nm proceed ngs in nnj Court 
or b} n pnrt\ to an\ proccid ng> m n\ Court except with the previous sanct on 
or 01 tfu^^mphint of such Court or of some other Court to which such Court 
was subord^ate S 193 1 as nov been amended and m e\er^ ca«e a complaint 
b> Court IS nei.e«sarj and previous sanct on w U no lender \e a Court )uns- 
d Clio 1 to inqu n into or trv t f iJ c offences ment oned in S 19, (1) (b) and 
{c) S 4 f prior to amendment enabled a Court acting si o mot 1 to direct a 
pr ceci n in regard To any f the cffence ment ne 1 in S 103 (1) (b) and (e) 
There v s vnu co i /I cNjI op n on as, to wl eh see note bcivw whcticr S 4 6 
P o ideO cparaie and procedure from that la d down under S 193 or 
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whether it merely juppVmented that prwedure The legal position in thii 
lespcct IS now perfcctlj dear S 19* merel) Ins the effect of barring the 
jurisdiction of u Court m legird to nj of the olTences mentioned m sub- 
section (i) (j) and (6) except on the compl'unt of a Court while S 476 gives the 

lower Court power to make 1 complaint and lajs down the procedure to be 

followed bj the Court in su dmng Flitre will therefore bt no longer any doubt 
as to whether a Court laking action in respect of an olTence committed before 
a IS doing so under S ijj or S 476 The only action that a Court can take 
Is to make a complaint and that complaint will be made under S 476 S 195 
also enables a Court to take c«gnu'‘nie of in 1 ffence mentioned therein aipiii 
complaint made b) a Court t> which the Court before which the original pro 

ceedings tock place is subord nati and S 476 gives such superior Court power 

t( make I complaint This new provision serves to settle any doubt as to 
whether an ufTcnce vsas lommilted in relation to anj proceedings before an 
Appellate Court where it had actually been committed in the lower Court 
rmallj, S 47bB provides dcfin Icly for an apjied igainst the lodging of a com- 
plaint bj an inferior Court as well as gainst an order by an inferior Court 
refusing, to mike a complaint when an appi cation has been made to it in that 
behalf This ippeaj lies whether the complaint has been made or an application 
to make a oumplaint has been refu«cd under J> 476 or S 476 \ and doubts arc 
thus removed as to the power of a High Court in certain cases to tal%e action 
Itself under b 476 is it formerly slood 01 to mlerfere in revision with an order 
pjs«ed by an inferio’ Court under that section 

Ihc pisiton therefore is mw as follows —Under S 19^ no Court can take 
eognuance of anj of the offences menlionerl m sub secli n (1) (a) ind (6) with 
cut the cimpamt of a Court Under S 476 any Civil Revenue or Criminal 
Court can make a complaint in vvntng to a Magistrate of the first class having 
jurisdiction in respect of any oiTence which appears to have been committed in 
or in relation to a proceeding in that Court Such Court can take action suo 
motii or rn application made to it If the original Court closes its proceedings 
without taking any action under S 476, or if no application to it requesting it 
to make a complaint has been rejected by it then the Court to which the original 
Court IS subordinate within the meaning of S 195(3) can, following the same 
procedure as the original Court, make the complaint itself and, again the 
superur Court can ct on us own motion or on application made to it This 
power IS contained in S 47GA Finally there is an appeal If the original Court 
or the superior Court has refused on application made to it to make a com 
plaint an appeal will lie Likewise where a complaint has been made by either 
the original Court under S 476 rr the superior Court under S 476A, an appeal 
will lie by the person gainst whom the complaint has been made The 
Appellate Court in every case will be the Court to which the Court whose 
action IS comp ained of is subord note within the meaning of S 195 (3) The 
Appellate Court ts given powei to lodge a complaint itself or to direct the with 
drawal of a complaint already made as the cise may be For the purposes of 
these sections a Court shall be deemed to be subordimte to the Court to which 
appeals ordinarily 1 e from the appealable decrees or sentences of such former 
Court or, in the case of ”• Civi' Court, from whose decrees no appeal ordinanly 
lies to the principal Court having ordinary original Civil jurisdiction within the 
local limits of whose lurisdiction such civil court is situated provided that, 
where appeals I e to more than one Court, the Appellate Court of inferior juris 
diction shall be the Court to which sitih Court shall be deemed to be sub 
ordinate And where appeals he to a Civil and also to a Revenue Court such 
Court shall be deemed to be subordinate to n Civil or Revenue Court according to 
the nature of the case or proceedings In connection with which the offence is 
alleged to have been committed — S 195 (3) 

There was formerly a difference in phraseology between S 195 and S 476 
which occasionally caused difficulty S 195 referred to on offence committ 
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In or in rchtion to nn> proc^diPR* *n pnj Court, ^\htIe S 476 referred to an 
offence comniitiwl Irffore 0 Court or lirtught under jts notice in the ct^rie 0 a 
ludicnf procceUinf’ The word* of S 195 Iia*e nou been adopted 
sections 

Sub-i etion (3) oI is 470 U ntw rherc ubs considerable doubt a* 
tvftcther a Court should t'‘f»c ncti >n in respect of ^n offence which npp^'*t^, 
have been committed before u when the ficts <f the c isc were likcl> to 
ino/hcr Court which could itself like iction if it took the same view of e 
facts os the QrUJinal Court Sub.section (3) now i,i*f» the Magistrate to 
(tie crmidamt is sent, or anj other Motistrate to wliom the case mav have b«n 
transferred, power t> adjourn the Ik iring cf the ca«c when it is brought to bis 
notac that nn appeal is jicnding agunst the decision arrived at m the judloni 
piotetjings out of which the tn-'ller has arisen niiall> it ma^ be noted that 
i» 47<) formerK referred to Tn) offence mentioned «n 5 195 It now deals only 
with the offenci ni'’niion«.d m (6) and (r) of S 19^ ft) CKuse fa) 

^ t9a 0 ) relates to certain offtncis in conicnipt of the lawful -lUthority of 
public servants In such casts n complaint in writing of the public servant 
ler/Jed or of some other publiv servant to whom he »s subordinate is re^u'^ 
Jj 47O In* no connccti n with these offences In regard to them S 19^ is coni 
plete in itself 

I ormerlv an) Court taking 'ictwn under S 476 was required to send the case 
foi mquir) or trial to the ncsa/cst Magistrate of the fir»t class Jhis meant thu 
the Court would send a cop) of its order giving its reasons for taking action and 
indicating also «pecif 5 <adl) the offentes which in its ojiiiuon had been committed 
ITio Magistrate to whom the case came was then required to proceed as if a 
compfaint had been made to him under S soo The law no'v requires the Court 
taking action under S 476 to make a forrnal complaint m writing but nothing 
in S 200 shall be deemed to require the Magistrate to exainiiie a complainant 
on oath in such a case— S aoo ffovuo (aa) 

Under S 477 of the Code before amendment a Court of Session could adopt 
an afternauve ^ocedure That section enabled a Court of Seaston ro charge a 
person for any offence referred to in S 195 and committed before it or brought 
under its notice m the course of juoicial proceedings, «nd to commit or admit to 
bill and trj such person upon its own charge. JJ?JS s^tiotr has been repealed 
bi Act No Will of 1923, S 129 A further power of dealing with offences of this 
nature i«- conferred on Civil and Revenue Courts by S 47&--see note to that 
s.ect>on 


These amendments of the law have rendered numerous cases decided under 
this section obsolete, tout there are still many rulings which are applicable to the 
law in Its fo m, and they are dealt with below 


When any Civil, Revenne ot Criminal Court. 

rne question whether this express, on includes the successor In nffice to the 
Tslrrlt "no'' ‘if C™"- ® ''fettei ool/ to the offleer before 

mm d ff offence n as committ^ been considered manp tunes and has oausoi 
jime difference ol opinion The Calcutta High Court held that the power to 
In r^fm.^o .‘‘^I «'«< nol aeeme to a successor li! office- 

in, d r « "" “"“iness of this view the matter 

was consrfered tj n rn« Ben* of the Calcutta High Court which affirmed the 
rtrei'S!. “‘‘“’S •’’o “'“'If' oJ S did indicated that it is the Judge aSe who 
S in? aid'd d"",'”; o-* •f'o thSerence between 

;S2 K r. '"rS- “ 


I Knslm, Govma Dott p Cel Jv h Sjg. 
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changed) “it tsas a verj different thing from asking him to exercise the 
summan powers gnen to his predecessor under S 476 “1 

The learned Judges apparently overlooked the terms of S 476 which 
required that the offence might be one brought to the notice of the Court in the 
course of a fudicial proceeding So that it was not necessary that the offence 
should have been committed before the Judge who held the trial of (he case out 
of which the offence arose These words have now been altered, and the offence 
must now be one which appears to have been committed in or in relation to a 
proceeding m that Court ’ The Court based its decision to some extent on its 
expressed opinion that the power under S 476 is pxerciseable only during, or 
immediateh after the conclusion of. the pnxx^ings 

This case was considered hj the Bombav High Court which disapproved of it 
It was held that S 476 was a supplement to ^ tos declaring the proceclure by 
which a Court could make a compfuot within the terms of ^ 19s (i) (b) (0 and 
It was observed that there was nothing in S 476 which makes it incumbent on 
a Court to act within an) particular period or at an) particular time* 

TTie same matter came hefore the kfadras High Court which followed the 
Calcutta case * and again In a Full Bench* affirmed it disapproving of the 
Bombay case 

In two A'lahabad ca«es the Morins decisions were not followed and 
orders passed under S 476 seme considerable period after the close of the pro 
ceedings were upheld* 

Bv the view of the law tal en by (he Calcutta and Madras Court* greater 
impediments than those imposed by the case law on 5 195 have been placed In 
the w’S) of prosecuting those prima facte believed to have cemmited perjury or 

forgery Kefenmce ma> be made to the facts of a reported case* which are very 

similar to a case described by Cimvorsvakar, J in the Bombay case* as an 
instance of (his In that case* an ex parte decree had been obtained m the 
Cilcutta Court of *>mall Causes against a poor man in the Punjab and it was 
not until execution had been taken out against him in the Punjab that this wxis 
made I novvn Having regard to the condition of the alleged debtor there can be 
no doubt that he would have been unable to carr> the case further for the pro. 
*ecution of the fraudulent plaintiff in Calcutta The case however attracted the 
.ittention of the Government who directed the Public Prosecutor to apply for 
sanction under S ips tf commence criminal proceedings But from the lapse 
rf time (some veirs) the Judge hod vacated office and so the application W'as made 

to and granted by his successor m office The case before a Full Bench of 

five Judges of the Calcutta High Court* mentioned above as well as the cases 
before the other High Courts on the same subject* were considered bv another 
Full Bench of seven Judges of the same Court who dispppfoved of the former 
cases in tffat ffigft Court fiolifing (fiat Court ^ is to be understoocf in its 
natural meaning in the sense of continuity notwithstanding anv change of 
officers It docs act mean only the Judge before whom the alleged offence was 


1 Been Smeh j j r tt Cal fscJrrCal W N 56S fsc) 5 Cal L J soS 
w. o » jj overruled b) Sheikh Bahadur I I R 

J 15 per Jenkins C J and six judges 

*1 ^ u ^ VI 'ij I i^U 

• Aiyakannu Pillai I I R 32 Mad 49 perWHitr C J and three Judges Miller 
J dis 

* K Ernp v Zahm Singh All \5 N 1001 p 177 Cirwar Prasad v K Emp , 6 All 
L J aoi 

• Molla Furla Karim I I R 33 Cal 193 

* BecnSin-h T 1 R sv Cal 331 (sc)iiCalW N 568(80) 5 Cal T J 508 
*ILakshni(das I^hi 1 I R 32 Bom 18^ Rahimadalla I k R 31 Mad > 

Girwar Prosad 6 All I J ao-* 
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fi mmtUevi or it> notice till tomttJitnon of pllcgrd offente t 

I roiiglji jh |Ju ( ^Jr4(^ «( u }udirii| | focet<?«ng 

S jfs K fiiv lutri luU lliii »( Ott It-fi un ler i 

*n OjC ci'itr*r / I j r k tp O* iirJ li 's jnrz-Uicrj n If ^ 

s €>ffr fff i/ffh ihr- itf/me mij hue hern rorrirfi^ilc*! ii ■> tjjffcreni 
llus taM- liiurur u ftnJi>r«t c!>«^(c t>) ihc 'iJojnion of different Unj 
S 47ft 

In Til \ffdi bid t IV S|i iifT / h<W ilnf III* trnn<f«r of 1 nse lo 
Court dies not iStpfjic rh^ fits' Court ot if« /urudiction to (iKe nction 
e ttitoees under S 47/i e\in though the second Court ni'ij h'wc fo 
cliffcrcni ipinn */7 yr to thr tmcii} < f f/i** Witness' Put in nnotlier caS' 
some Court Bojs ] heM f/iaf, in'ismuch ss n sucTcs*or »n a Court Is t 
Court -IS Jus priilrtrsvir fltvrtnn jt u not <coosv«tcnt lo n person wlio has c 
te »he prcudinp ofirrer il a particulu' Court to net under ^ 476 in rcl 
a niatirr ttW)j n •»» fefurf ftim ns pfeiidiofi o/firer in t Court nideh he h 
Tins \\ t t t'L irhrrett by \ f)»str»£t Slngislfate bcfnusc i f the co 
decision j on the /wint Tfu hitiieii Judge’s attention Wns apparently noi 
to ant of thr 0710* cf/ed ifco*e and he etpressed on opinion that there 
room {sv doubt in the matter filJowinfi IW" firmer ilee‘‘'»fns 1 T the A 
HJ;jh Court* 


The L.ah»re /hgh Court after di«fiis«>nfi tnvi} of the reportwl ea 
held that fh» u orti < our* ‘ inrhiife* a siiecc«sor • 


A Piyl*lon'il Officer hearinj^ appeals under the Income Tax Act II < 
is ft Court' Where a Collector transferred nn lnquin under «? jS fj> 
Bengir Tenaacy Act VIII of iSS, <“ 

found certain documents to be fabricated he cc-uW take action under s 
5ub.Diu8inna1 'lofiirtratc >s y,"^nA^n,/?Ar,7o/v W^ 

disobedience of prohibitory orders tinder 5 dp of the Renpd Tenancy ^cl 1 


A certificate Oflircr while pioceedng under Ihe pmyrs eunlerred 
Bihvr and Oris«a Publir Oemands Kecoieiy Art rp/4 far t/te reco\-er> 
dem nd 01 ihv adjudiiatim of a petition filed m re^ppa tlweof t R 
Court md can take ncuon under 476'* 


Any offence referred to In 5 19< 

These offencTs maj be roughly described a* perjury and forgery in al 
venations S 476 has been appropriately deirf 7 rtaJ’*tf fn f>e a supplem 
q ig4” in as much as h provides the prtv«?«re Ay which a Court can n 
complaint uilhm the terms of S tfj li) ttr fO This js abundantly cleai 
ihe two sections were amended It is the ehor eter of the pirtirular offen 


» Sheikh Babadof 1 L R jy Cat (aCj I4 Cal W N 799 (sc) i 

* EtnP V Kamta Pershad J t J? $4^ 

* tiBp V Sundar Tal J L R 44 AH 6 s,t 

* ErtiP V Baldeo Prasad J L S 46 All 651 

* MuhaiDTOftd Ibrahim V K E/np is All t / 1005 Re Mawal Stneh I L 

AH, 391 * 

1 r, ; i' ' . ' ^ 58 

M r I til • ' '?< 

^ , j ( , f^*)‘7Cal W n 571 
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the manner m which it was committed as set out in S 19;, which gives th 
Court Power to act in regard to it • 

■Mth'ugh S 193 (1) (c) refers onh to fifgcrj wlicn lommitted by a party to 
j priH-eeding m re'^xxl { 1 dtxtimenl iroduced or given in cvidemc the Court 
mi> under S -,70 proceed agninsl n witness fot that offence * 

Comniitted to or in relation to a proceeding in that Court. 

The words iomierly used were committed before it or brought under its 
notice in the course if a judicn! proceeding,’ the words now used are not so 
wide IS brought under its notice Ihc lioguige of S 195 has been adopted, 
ind the niimgs under that section is to their meaning will be ipplicable to S 476, 
whereas certain rulings which arc based on the difference in the phraseology 
ised m S 4~t> have now become obsolete 'Judicial proceeding” includes any 
proceeding in the course of which evidence is or may be legally taken on oath— 
4 (ill) The new law goes further and refers to any proceeding before a Court 
But It IS dear tint any ‘ judicial proceeding” will be a ‘ proceeding" within 
the mean ng nf S 47(1 Action will be possible by Tn Appclhte Court, 
•vnd also by any Cvurl acting in revision though 1 Sessions Judg 
* not empowered to take oddilionol evidence when acting under 

433~"43^ or by 0 Civil Court proceeding in respect of on offence under S 183 
Penal Code, of fo'Cibly resisting the attachment of properly ordered by the Court * 
Apparentlj a departmental inmiiry held m respect of the alleged mis. 
I nduct of 3 public officer would be a proceeding, but it would be doubtful 
wheth“r the officer conducting the inquiry could be legarded ns a Court In 
fact the lest is no longer whether evidence can be taken on oath or not, that 
is to sty, whether the proceeding is a judicial proceeding or not, but whether the 
I nicer condicting the proceeding is sitting as a Civil, Revenue or Criminal Court 
A Collector must be acting .is a Revenue Court before he ctn acquire jurisdic. 
tion to act under S 476 Dut though a Collector taking proceedings under the 
f and Acquisition 4 cf i8g^ cannot administer an oath he would be a Court, 
wi'h power to ttl e action under S 47(1 (1) Seiertl coses on this point nre now 
^r&bibl> obsolete Tlius it has been held thit where a letter addressed to the 
Teh graph Department chiming money doc to the estate of a deceased person 
w i< sent to ihe District Judge for verification, the Judge could not act under 
S 476 ‘ and a Collector acting under the Stamp or Registration Acts is not a 
Civil or Revenue Court competent to take action under S 476* It has been held 
that proceedings should be taken without delay under 5 476 (4) * and in one casi 
an order was set aside on this ground r But it has also been held that delav 
does not amount to a want of jurisdiction so as to vitiate action taken * It 
wMild probably be held now ibat delay would not ordinarily be a sufficient ground 
for an Appellate Court under S 476B to direct the withdrawal of a complaint 
Where the Police, after investigation, reported certain Information to be 


alad BhavanI I I, R 18 
5 Mad , 2'’4 J^adu Nandan 
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fnN(, nnd tlip Dutnct iRKtmU* oiilcml nn Inquiry fiv a sub(5n/initc MagiJirat« 
uj>.>n %\ho»p rpp*jrt hi* to* k a(.Uon under S ^Tfi iRninsi the informant, his pt®" 
tcttJings were »ef n«ije ni bem/j uilliout jurisdiction • 

Atti )n niin< t be tiktn undir *> 476 wJien nn alleged oficnee under S at* 

I’tnil ( (xJe ins n>t linn r\ rnnuitrd in Court, but in relifion to a ponce 

inreofigifion onl} • 

^n irrii««l jht*( n was atquiiml b\ 1 Afagntrile \nIio look no action utiiiff 
S 47f> sheirili ifierwards mniher MoRKtrate, InriOR no «ei«in of the ea<e too 
nition unde/ S 476 thereupon the District MiRisfrale, being duobtful as to the 
sec'inel M igistnle s juri<-dirt>on expre<se<l an opini»*n tint the action <houl 
Ii oe liCen 1 iken b\ ibe fir«it Magistrate, ind tlic latter thereupon directed 1 
pMtoieuiitin The urd rs <f Im th if the «iiIh rdinale Magisfrili^ were hold lobe 
bad * 

\ lull nemli >f the Aftdris IHj^h Court las bold that eren where the fac^ 
of n i. »se ire fresh in the mind of the Judge he cannot take action under AT" 

if the eunimission of an offence is di<coier«l b) him onlj after the close of ih® 

proceedings * Hie correctness of this dicision seems to be doubtful 

After such preliminary Inquiry, If any, aa It thinks necessary. 

Tliere is no essential ditfcrcncc between fhe«e words and the words “after 
making anj preliminary inquiry that may be necessary ’ which < ecurred m the 
old section 

It IS within the discretion of the Court to determine whether anv prehmt 
nary inquiry should be held • If held it need not be in the prwnce of the 
accused* In stnet law no notice to show cause why a i»rson should not be 
sent for trial or any preliminary inquiry is mdispensible t\h f has to be borne 
in mind In each case 1* whether a prelimmiry inquiry is rece>.<ian in the interests 
of justice* fhe m ferials before the Court should however be sufficient to 
satisfy It that one of the specified offences has been committed m or m rela 
tion to a proceeding before it 

Where an order under S 476 had been passed for proceedings against a person 
for making a false complaint (S sir. Penal Code) and of abetment the order 
was set aside as there was no evidence before the Court to establish either of 
those offences The mere fact that certain W'itnes*es had not been belie\ed iS 
not in Itself sufficient for an order directing that they shall be prosecuted for 
perjury* Similarly where the RIagstrate m acquitting the accused passed an 
order under S 476 diroc'in? the comolainant in be prosecuted for making a false 
complaint (S 211 Penal Code) withoxit holding any nrclimmar\ inquiry an! 
there was no direct evidence in proof of that offence the order was set aside* 
The discretion gnen to a Court under S 47fi is wrongly c\erc»sed if in a case 
in whch there should have been prelmunary inquiry preceding proceedings und-r 


‘ Haibiit Khan I I R ay Cat ao fa c \ 10 Cal W N ,0 \bdi r Kahman 7 Cal 
I I 171 ladu Nandan Sinch is CaJ M V (<jolI I a? Cal aso Isrlro 

S' W " <=>' ^ .575 (sctoCI I J 3„, K„ch»b.carb, n 

7 “ WN I,, 3 „lm„aab S.n.b V K Emp 


c 

» Durpa Naram Bara ly Cal W X 6gi (6 q2\ 

• 0 V BaijooLal I I. R i Cal 450 
» Khepu Nath v Ginsh Chunejer, I , »6 Cal 730 
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this section, no inquiry has been IieM, the onlei so made will be set aside ^ But 
where no prehmmirj inquir) held b> the Civi! Court, and there was nothing 
to show that it was necessary, or that if held it would ha\c put the Magistrate 
in a better position lor dethng with the case before him, the High Court refused 
to interfere^ If however a court, in the course of a judicial proceeding, finds 
clc ir ground for believing that the parties to that preceding or tlieir witnesses 
have committed an ofTence spcrified in S 193, it is justified in directing criminal 
prKeedmgs under b without an> further inquiry than that which has 

alreadj been held * It is not necessaiy that there should be any evidence on the 
iccord contradicting a case found to be false, or that there should be a prelmii 
nar> inquirj , although it maj sometimes well be that a preliminary inquiry should 
be held, the adoption of a rigid rule |o that effect is neither made imperative by 
law nor is it desirable * There is nothing in tbe wording of S 476 to require 
that oHlcers acting under it art. bound lu mike their inquiry cither in the actual 
course of the proceedings or so shortlj thereafter as to make it reallv a con- 
tinuation of the proceedings * 

The foregoing rulings are equally applicable to the new section 
As the terms of S 470 show that the order should be directed against some 
particular person, if the Court has good reason to believe that an offence, e g , 
forgery, his been committed, though it is unable on the information before, it 
tn determine by whom it was committed, it should hold a preliminary inquiry 
for the purpose of obtaining the necessary information before it can send the 
case to a Magislr tc It cannot send thv case to the ^laglstrate to make such 
enquiry* There sitms however to be no reason why, when the case is properly 
before the Magistrate, he should not be competent to proceed against some other 
person if the evidence taken by him lends to satisfy him that such person has 
committed thi> offence rather than the persons named by the Court which pro 
eeeded under S 476 Compart S 193 (4) of the foimer law which declared that 
m giving sanction a Court neeo not name the accused, thus leaving it open to the 
person who complained to proceed against whomsoever he thought proper 
The fact that proceedings under S 47G are taken before an officer before 
whom the alleged offence was not committ^ does not in itself make it necessary 
that he should held a preliminary inouiry ’’ 

An inquii) under S 476 is a judicial proceeding and consequently a false 
statement made in the course of it may constitute perjury * 

In an inquirv under S 476 the accused is entitled to cross-examine the 
Witness of the oppo'ite party * 

A summary of the statement of the witnesses examined in an inquiry under 
S 476 should be made, though the section does not provide for th' manner In 
which the inquiry should be recorded ** 

Make a complaint thereof in writing. 

Under the firmer law, as enacted in the Code of 1898, the Court was 
empowered to ‘ send the case for inquiry or trial ’ The principles which should 
guide a Court in deciding whether it should take action under S 476 have been 
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Iiid down in nunuitnis ciscs, ami tlir) arc cquall) ipplicable to tjie ne^ 

It tlinuld be ubscrM*«I that t!ies» principle* uill nlso appi) to complaints ma e j 
a s\j|>tfior Court under S 476 \ and t»> an j\pjM.lIitc Court under S 47 ^° 

Uu. lomjHiiU mii%i ricirly lie in respect 4>f some pnrticuhr jwrson wlio ifl 
the opinion t‘ the trwrt t< mmitliaJ iIm pirlKulir i lienee* 
should not tike action unilcr S ^76 williiut tomint* to a finding isTo which 0 
the pariirs Ind coninuiteil tlie offence* Under the new hw which requires a 
Court to mike n formal rompfunt in writing thtre will tlcarl> be fc«s tendency 
for a Court to act on \agiic allegation* or stKpicions But the Mugistratc to 
whom the complaint is forw irded will nm be confineil to the olTences men 
tinned in the jKtiiuri of ((nipluni. Ins powers to /mmc charges of offences 
rCNenlod by the evidence will be unimpaired 

Tln.re must be some <hrect evidence igiinst the jverson in respect of whom 
It Is intended to proceed either in the preliminarj inquir} or in the earlier pro 
cccdjngs which liavc given rise to ihil inquiry It is not sufficient th it the 
evidence maj ruse some sort of suspicion against him* The Court must ^rowJ 
facte be satisfiM that the olTcncc has been committed by some definite persons 
against whim proceedings m fhc Criminal Coust are to be taken Xbe Court 
must have tood ground Icr coming to some conclusion in respect of the guilt 
of the person concerned or tlie truth or ctherwise of the document or evidence* 
Ihere must be sonu reason ble probibilit) of conviction’' The rule laid down 
in these tase'> is however more narrow tlnn th t si ited b> Pt-vcucK C J m t 
case,* in whrh the propriety or leg hty of an order by a Civil Judge was under 
consideration The Civil Judge d smissed the cise, but, finding that the Nizirs 
books sent for by him did not correspond with a copy put in by the plaintiff he 
directed the Magistrate to inquire whether the top/ had been forged and by 
whom PrACOCh, C J pointed out that S 171 of the Code ot tS6i (which 
corresponds with S 476 of this Code before amendment) gave in express terms 
powers to any Court to send the case for tnvestigat on (inquiry or (rial is here 
used) to «ny Magistrate and directs that such Magistrate shall thereupon proceed 
according to law If there be a person <Iistinctly accused, of course, the 
MagistrUe can proce^ equally against him as he can m investigating a case 
sent to him But there is nothing to prevent the investigation of a case when no 
particular individual is as yet accused ITie investigation is to show whether 
any or what person is to be charged under the law moreover no injustice is done 
by such an order to anv one In that case prma facte a forgery had been 
committed and the LinJ Court iit sending the case to the Jfagistrate /eft it to 
that officer to determine who had committed that offence The fact that o 
forged document m 4,ht have been given in evidence by the plaintiff would not 
necessarily fix the guilt upon him and it would be imposing a duty foreign to 
the functions of a Civil < ourt t» require that the preliminary inquiry which it 
was competent to hold should be such a» to detect the offender To require in 
such a case that, before prcce-dings could be taken by a Magistrate under S 
476 under an order of a Court, that Court must find against whom they should be 
talreo tvmdd practically be to pre.ent further proceed, ngs and so to defeat 
justice This case was not cated before the Judges who deeded the cases lu.t 
referred to above i It seems to be tequiring from the Court which sends a 
case to a Magistrate for mquiiy or trial an amount of fnmo facte evidence which 
would justify commilment which would render the intervention of an inqu r) 
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bj a Magistrate unnecessar) since under S 478 the Court which can act under 
S 476 has the power to commit to the Court of Session 

But the law is now different The Court is required to make a complaint, 
and if the CMdencc in tne proceedings is not sufficiently clear to enable the 
Court to do <0 It is gncn discretion to make 1 prelimmar) inquiry and report, 
and then, acting on the report, make a complaint But in one case it was 
held that the irregulantj was co\«.'ctl b> S 537 * 

The commonest das* of case which arises is. where 1 Magistrate, after 
examination of o complainant, has reason lu distrust the complaint, and under 
S 302 directs an tmesligatun to be made fur the purpose of ascectaining its 
tiuth or falsehood before issuing process to compel the attendance of the accused, 
and then, after considering the result of that imestigation, dismisses the com- 
plaint under S 203, because in his judgement there is no sufficient ground for 
proceeding, and, simultaneous!) with that order, directs the complainant, to be 
prosecuted for haMng intentionally made a filsc complaint — (S 211, Penal Code) 
Another common class of case is, where, after inscstigation of on offence, the 
Police report that it is false, .and the Magistrate directs the party at whose 
instance the imestigaiicn was made to be prosecuted Sometimes this order 
In passed in the ahsciict of the complainant, and sometimes in his pcesence, 
and after a refusal to examine an> witnesses on his behalf then present, pr to 
issue summons for the attendance of witnesses The Calcutta High Court has, 
in several cases, pointed out (he unfairness of such a course to the compliinant, 
and the injurious effect of (.tatting 'uch power in the hands of the Foliic so as 
practicill) to enable them to determine when a compliinant should be subjected 
to a ciimmat prosecution for although the Magi»trite may have gqod leason for 
dismissing a complaint, nc should give the ccmplainant an opportunity of show- 
ing in the preliminary inquiry to be held under S 476, that his complaint is pot 
of such a nature as to subject him to be prosecuted under S 21J, or S'* 193, 
Penal Code, or for any other offence The duty of a police officer Is moreover 
to collect evidence, while it is the function of the Magistrate alone to determine 
the sufficiency of the evidence $0 collected At the same time if the complainant 
does not, after a sufficient interval of time, appear and dispute the police report, 
or ask to have his witnesses examined a prosecution may be ordered See note# 
under S 195 

A charge of perjury in the alternative may cause difficulty Under the old 
law of sanction this difficulty did not arise It wav held that if it was intended 
to charge a person with intentionally giving false evidence in making two con- 
tradictory statements, the Court which desires to take action should obtain 
sanction from the Court before which the other statement was made* The 
Court making the preliminary inquiry baa no power to insist on the attendance 
of an accused person, but, if he is present it can if the offence is non bailable, 
send him in cu«tody to the Magistrate, or take sufficient security for his 
appearance 

It will ba seen, with reference to the terms of S 476, that S 487 provide# 
that no Magistrate tan trv a case of intentionally giving false evidence when 
that offence has been committed before himself See also S 478 post 

But though a Magistrate, before whom or under whose notice an offence 
such as is provided for by S 476, has been committed, may not himself be able 
, to try that case, there is no reason why, if the offence is triable by a Session# 
Court, and he is competent to make a commitment, he should not himself 
commit the case to the Court of Session See S 487 (2) 

Formerly S 476 did not provide that a case should be sent necessarily to a 
Magistrate having jurisdiction 10 deal w'lth the case It had to be sent to 
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the nearest Alagistraie of the f»r«l class ft svas, therefore, to be assumed 
that the transfei was of lUdf sulfiaem to confer local junsdicttoo So, a 
Magistrate of another b(ib-Ut\ Mion had funtdicuon to deal with a cast 
transferred by a Sub^ivisional Magistrate who liad alone, ordinariIy» 
jurisdiction to hold the trial ^ 

Cut the law IS now altired, and the conijifaint has to be bint to ^ 
Ma^istrute vi the f/r*t tlus* htvin^ jurisdiction Under the old Ian an order 
under S ^76 merely directini, |>ru»eculion, and not forwarding the ca»e wa* 
held to be irregular, but not lihgii, and u is cosertd by S. jj7 * 

Under the old Jaw it had been held that b 470 did not apply to proceedings 
before a High Court In dealing with a ta»e coming within it, it was the practice 
to send the requisite pipers to the Oocirnment Solicitor if the offence had been 
committed before it on its original jurisdiction, or to the Legal Kemenibrancer 
if committed on tts appellate or recisional jurisdiction* Ihe High Court 
would thus have acted as if gi'ing sanction under b 19a to a complaint by 
one of the above, mentioned ohictn So when it appeared that an allidavit had 
been falsely made before it as a Court of Kevision, the Calcutta High Court 
directed the maitcra to be placed before the Legal Kemembranocr to tike such 
action as he might think proper as they could nut under S 476 send it to * the 
nearest Magistrate oi the first class oince a Presidency Alagistrate though the 
nearest Magistrate wjs not a ^lJglstnlc ol the first class* The law on this 
point ts now altered in two respects Sanction will no longer give a criminal 
Court jurisdiction, under b 19* the complaint of the Court will be necessary 
The High Court would therefore have to make a complaint 1/ it desired ictiin 
to be taken, and S 476 as amended now^ enables the High Court to forward its 
complaint to the Chief Presidency Magistrate who is declared to be a 
Magistrate of the first dass for the puiposes of the section 

Sub sectlcQ i2). Shall proceed as If upon complaint made. 

The matter on which proceedings have been taken is concerning • any 
offence referred to m S 195, sub-section (i). clause (i) or clause (e) and that 
section restrains the action of o Court in regard to such offences committed 
under the circumstances described in if as well as in S 476 eacept upon com 
plaint of the jvarticular Court S 476 as soj^lemented to S 195 provides the 
procedure by means of wfiicb a complaint is made,* and acted upon by a 
Magistrate who is thus relieved from the restraint otherwise imposed He can 
now deal with the case as a judicial officer or if empowered to do so (S 192) 
transfer it to gome other competent Magistrate for inquay or trial Under 
S 200, proviso (aa), the exammation of the complainant, who is a Court, is 
dispensed with 

A Magistrate may discharge the accused if in his opinion there are not suffi 
cient grounds for conviction or commitment, and if the offence is exclusively 
triable by a Court of Session, the Sessions Judge or District Magistrate can 
under S 437 order the aaused to be committed* or order a further or fresh 
inquiry — S 436 See notes under Sa 436, 437 onfe 

S. 476, Subsection (3]. 

Ihisr IS new It gives i Magistrate discretion to adjourn a case where afl 
appeal is pending against the decision jn the proceedings out of which the matter 
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has ansen It is to be observed that the expression " judicial proceedings ” is 
used here though sub-S“ctlon (i) refers merely to " a proceeding " This 
amendment gives effect to the opinions express^ b) some of the Courts* The 
alleged offence mav hive been committed before a Civil Court, and the Civil 
Appellite Court though it desigreed entirely «ilh th» findings of fict of the 
origiml Court, would hive no power to set aside or even to stay proceedings 
in the Criminal Court bisrd on in entirelv wrong ipprecntion of the 
evidence In one ci«e the CilciiUi High Court went so far as to set 
aside the conviction of one of the parties to i suit who denied the execution of 
1 deed ind the order of the Appetlit- Court affirming the conviction without 
considering the rise on its merits on the ground that i superior civil Court on 
ippeil hid found that the deeil hid not been executed ind consequently no false 
evidence hid been given* It wis held that the bisis of the order under S 476 
was gone and that the “ judgment of the Civil Court on appeal ns between th* 
pailies w~is res jiidicitn in all subsequent proceedings between them md it was 
added that “ it would be d sastmus to the administration of justice in India if 
a final judgment of a Civil Court could be pricticaH> set aside by 1 judgment of 
a Criminal Court *’ 


Powers of High Court 

It has already been jjointed out above that where the proceedings m the 
course of which the alleged offence i* committed ire m the High Court that 
Court ran now itself til e „ciion and make a comphint under N 476 Th* 
High Court cannot In fict delegate its powers m this respect to the Public 
Prosecutor ^o also In regard to ao offence cotnm tied in or m relation to any 
proceedings in a Court which is subordinate to it within the meaning of S 
lOv ft) that IS 1 C(urt from whose decisions an appeal ordmirilv lies to the High 
Court this will be eases where the lower Court has itself taken no action 
ttio motu in regard to the offence or has not rejected an application made to it 
to lodge a complaint If an ipplication has been made and rejected m the lower 
Court then the High Court cannot act under S 47fiA hut if an appeal is preferred 
against the irder of rejectiin then under S 47rtB the High Court can itself mak* 
a complaint Similarly in appeal 1 nder «he same section it can direct the with 
drawal of a complaint made b) a lower Court 

Formerly where the lower Court acted under S 476 it passed an order 
sending a case to a first class Magistrate for Inqu rv or trial Such orders 
freauently c me before the High Courts m revision Now the lower Court will 
make a compi iint and an apnea’ is provided for There will be no revision of 
proceedings i^ken under ^ j76 or S 47fA in any case m-wheh an appeal can 
b( preferred under S 47<”I1 f^ee S 440 f^) No second -•ppeal is provided for 

The High Court cannot for obvioils reasons exercise its revisional ^uns 
diction under this Code in respect of all proceedings under S 476B for the pro- 
ceedings may have taken placi in a Civil or Revenue Court In such cases 
revis onal powers are not conferred or controlled bv this Code 

The ate t amendment of S 476 embodied in sib section (4) emphasises the 
power of a Magistrate fft stay criminal proceedings when an appeal is pending 
In ihe case out of which those proceedings have arisen 

The Calci tta High Court doubted whether it had power in the exercise of 
Its civil jurisdiction fo stay enmimi pioceed ngs initiated by a District Judge 
under S 4-6 and held that S of the Indian High Courts Act 1S61 did not 
give the High Court power to interfere in the case* In this case as well as m 
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a wfcll l<itb\\n Boilibi) r kc* tlie Courts refuted to sny proceedings on the grouirl 
merely tint nn appcnl wns pending But the Mwdns High Court held thit und-f 
S t5 of the High Courts Act, iMii, nnd under rinuses aS ind 29 of its Loiter* 
Pit nt It hid pjwer t> stiy proctejngs initntcd under S 476 ® 

subject to IIS’ powers of suj erlntcndence and the Court stiyed proceed ngs not 
on the ground thit the High Civrt might ullimitely qunh the procewlngs but 
on account of the injustice iliil might be done to the petitioners In presenting 
them from prosecuting their ippeil * 

U not unfrequentlj hippcn* thit the proceedings of the Court 
under S 470 sent i use to n \figistnle for inquiry or trni are not final 
mij be open to ippeil or rcMsion or a civil suit miy be FiVstituted with thi. 
object <f fimllj detcimining the milter raised in the rise sent to the Magistrate 
ind the question has arisen whether proceedings before the bfagistrate should 
be stayed until the matter in issue is finally determined ind whether the Hig" 
C?ourt on revision is competent to stay the proceed ngs before the ^^aglstrate 
The ^t1glstrate his 1 discretion to hold his hand But without any application 
to the Migistr tc for this purpose application is made to the High Court for an 
erder to restrain his action On th» -luihonty of cases in the dourts in England * 
It has been held that criminal proceed pgs should not go on during the pendency 
)f CIV I lilipn on regarding the same subject matter as for instince the prose- 
cution of a man for forgerv where a suit his been instituted to have it declared 
u void instrument ' But tli s is not i» mv amble rule and it has been hell 
that this IS not sufficient to enable the High Court to quash n commitment 
regularly made under S 47S bv n Civil Court (see S 2i5> or to direct that the 
trial be adjourned (or postponed)* Under the Code of :W>i, a Full Bench of the 
Calcutta High Court held that m eiercise of its civil or criminal jurisdiction it 
was not competent to direct the tr al on a commitment made by a Civil Court t 
be stayed until the decision of the ippenl m the suit out of which the case has 
ir sen Peacock C J stated— If the Court as a Court of appeal or as i 
Court of Revision cannot alter such an order, 1 cawnot see any inherent 
authority wrh ch it has to stay pioceedngs In agreeing with the Chief Justice 
Macpherson J said— I may add that considering the Legislature has thought 
fit to empower Courts m their discretion to drcct the criminal prosecution of 
persons who commit certain offences in the course of proceedings before those 
Courts it would as it seems to me almost amount to an absurdity if a prosecu 
tion so ordered to be had was t( be su«pended merely because an appeal is 
pend ng from the decree made n the suit in which the act or omission wh th is 
the subjert of the prosecUt on is conmitted • 


477 (Poftfr of Cojirt of Session as to ccrfain offences com 
mitted before itself ) [Kepeiled Act XVITI of 1^23 ] 

This sectnn has been repealed by Act XVIII of igzy S 120 It enabled a 
Court of Session to chirge a peison for any offence referred to m S 195 and 
eommitted before it or brought under its notice in the course of a lud cial pro 
ceeding and to comm t or adm 1 to ba 1 and trv such person upon its own 
charge 

There was considerable volume of case law on this section which is now 
rendered obsolete The only power which a Court of Session now has to deal 
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an offence of the nature mentioned »< tfnt conferred by ^Sectron^ 476 and 
47<>\ The joint CommniCc which consdCred the Hill htcr emeted ns Act 
Will of 1923, pointed out thit S 477 would be inconsistent with S 476 ns 
jmcndo^l b^iuse the hllcr sectirn mnk*^ it obligntorj on the Court to make n 
complaint and send it to a first-class Magistrate The Committee rejected a 
suggestion to enable a Court of *>essiOrt to trj a case committed to it, after a 
complaint had been made by itself and thea therefore proposed the repeal of 

S 477 

478 fl) AVIicn am siith offence is tonimittcd before any 
Power of cmi and RcAcnue Coiiit, or brought under the 

Kerenue Courts to llOtlCC of an^ Cl\ll OP Ec\cnuc Court in tllC 
complete i^ui^ and coupse of H jutlicnl profccding, and the ca<5e is 
or'^urt of Session'* triable e\chisi\cl3 l)j tlie High Court or Court 
of SoKsion, or such Cnil or Rcsenue Court 
thinks tint It oufiht to be tried l>\ the Hiiflt Court’ or Court of 
Session, such Ci\il oi Rc\eniic Court nn\, instead of sending the 
CT=c under section 470 to a Magistrate for inqmr}, itself complete 
the inquiry, and commit or hold to hail the nceu«ed person to 
take his trial before the High Court or Court of Session, as the 
case may be 

( 2 ) Tot the purposes of an inquir\ under this section the 
CimI or ReNcnue Court rna\ c\crci«e all the pouers of a Magistrate ; 
and it« procpodinjis in such inqtiir\ shall be conducted as nearly a? 
ma^ be in accordance 'nth the pronsions of Chaptci XVIII, and 
if Chaptei XXXni in eaces wlieie that cliapter appeals and shall 
1)0 deemed to ha'c been hold h' a Magistrate 

This section to CimI ond Revenue Courtt 9 power somewhat similar 

to that which was possessea by a Court of Session under S 477 before that 
section wus repealed 

A slight amendment has beer made in sub-section (2) by Act XII of 1923 
S 28 The reference to S 4-13 Ins be«’n omitted m consequence of the dis 
appearance of that section ^s it formerly stood Chapter X\XIII is a new 
chapter providing a special procedure for cases in which European and Indian 
British subjects are concerned The Legislature seems to have overlooked in 
sub-section (i) an amendment consequential upon the redrafting of S 476 A 
Civil or Revenue Court no longer sends 1 case under that section to 1 
Magistrate , it makes a complaint 

“ Any such offence *' means “ any offence referred to in section 195, sub 
section (i), clause (b) or clause (c) ” S« S 476 (i) 

S 478 enables a Civil or Revenue Court, in a case dealt with under S 476 
to hold the inquiry and commit to the High Court or Court of Session if the 
ea«e is friable exclusively by such Court, or one which in its opinion ought to 
be fried by such Court — (Sch If, col Q A commitment made under S 478 by 
a Civil or Revenue Court can be quash^ by the High Court only, and only on 
a point of law — (S 215) The powers given by S 478 to a Civil Court are In 
excess of tho«v -onferred by the Code of Civil Procedure 

It Is discretional with a Civil or Revenue Court whether it should send a 
complaint to a Magistrate for Inquiry or tnal or whether it should itself hold 
the inquiry nod commit 
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There mujt be an inquiry held A commilment cannot be mad® 
proceedings hcM m the civil suit In t^h^ch the ofTence is alleged to 
committed,* nor on proceedings »n a crimiml trni In the course ot nhieh we 
alleged ofTence nas committed after mercl) tiking n statement from the accusw 
Fncts proied in cMdcncr in tha Irni no evidence in a subsequent enmm 
trial ns the ncctiscd wlio tvas then *» ttilfles* had no ogportunitv of eras'* 
examining the witn'“»ses who depoved to them* 

The offence dealt with need not bt cne committed under the runditions 
out In S ig5 The offence must be one of those referred to m thit 
(See S 476) So where S 195 of the Code of iSSr required that the O"*” 
«pccifircf in S j< } I’cnil ( nfe tf rgery) must fnir bten committed by a pi^y 
to the proceeding jn the Court or in respect of t document gnen In ev tJenCe w 
such proceeding and the accused «-is no p'lrtj and the document m question 
had not been giicn in ivideme bm hid been rierf with the intention of bewC 
used as evidence, it was held tf it as the offence s\is one referred to m S 195 
It was immatenaf whether ft had been committed under the circomstanct* 
specified in thit section if ii cam*- otherwise within S 476^ {S J 9 S 
should be noted has been amended so as to cover such n case) So a's^ 
proceeduvRs ndei ’S 47ft m'i> relate to a tlocwment ilJeged to be forged which 
has be^n produced not bj •» piriy to the suit but by a witness* A commitment 
onec made fay a Civil or l^eienue t urt can be quasi «! bj the Ifigh Court only 
and only on a point of liw fS *15) 

In this case olsc. 1 d fTcoltv miy onse m cises m which it is desired to 
charge a person with perjury in the altcrmtive where the second stitement 
was mide in toother rourt Under the old law of sinrtion it wis laid down 
that the sanction of the other Ccurt should fir«t be obtained But sanction is 
no longer requ red The other Court cm make a complunt under S 476 but 
that would result m a dupl cat on of proceed ngs This case has been overlooked 
|w the Leg slature Possibly one of tl e Courts might tike action m respect 
of the false st tement made befort it and leave it to the crimtm) Court to 
fnme 1 charge m the alteroat ve S J30 would no longer be a bar to wch a 
proceeding The only othei course would be for iht Courts to make n joint 
compla u 


479 Wlipn ^n^ kttc!» commt(mcnt is rnido h\ Civil or 

Procedure of Civil T^C‘^ 011110 Oouit tJlO Coiirt 'iln]l SMlfl tbo chugC 
or Revenue Court m nitli tlip ortlcr of rommitmont nnfl the record 
such cases Presidc'nc\ JTagi'^trate 

Di'itnct Magistrate 01 other Magiptrate autbonsed to commit for 
trial, and such Magistrate sliaJl brmw the case before the High 
Court or Court of Session, as the case ma’^ be, togcllier with the 
nitne^ses for tbp prosecution and defence 


480 (1) When an\ such offence as is desenbed m section 

175 section 178 section 170, section 180, or 
tam^caMs of contempt" Section 228 of the Indian Penal Code is com 
mittcd m the mcw or presence of any Civi) Cri- 
mmal or Revenue Court the Court may cause tlie offender to he 
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detained m custody ; and at au) time betore the using of the Court 
on the same daj ma} , if it tlunks fit, tlike cognizance of the offence 
and sentence the oflendei to fine not exceeding two hundred lupees, 
and, in default of pa>iiient, to simple inipiisonment lor a teiin 
ufuch may extend to one mouth, unless such fine be sooner paid. 

(2) 2sotlang in section or in Chaptei XXXIU shafi be 
deemed to appl) to piocecdings uudei this section. 

Ihis was an exception to the rule formerly laid down m Ss 44^1 444 which 
made Luro^an British subjects amenable only to Magistrates and Session 
Judges with certain sj^^ial qualification. But this distinction, together witi 
practically all ol th-* provisions which laid down a special procedure m the 
case of European British subjects, has now disappeared with the enactmenc 
of Act Xll t 190J E bars the jurisdiction of Magistrates of the second 

and third class ciicepi in pett) cases in which an European British subject 
claims to be tried as such, and Chapter XWIIl provides a »pecial procedure 
for certain cases in which European or British Indian subjects are concerned 
Neither of these special provision* applies to cases under S 480 

All persons arc made liable to summary punishment for contempts of Court 
commuti^ by them in the view or prtsiiice of a Court A case within S 480 
is also excepted by S 487 from the rule that no Criminal Court or Magistrate 
shall try any person for an offence referred to in b 19^ l^all the offences set out 
tn S 480 are referred to m a 19^ (ij, when such offence is committed before a 
Court or Magistrate or m contempt of such authoniy 

The Court may cause the offender to be detained in custody, and before 
the rising of the Court on the same day may take cognuance of the offence and 
punish him as stated m S 480 It is not bound to take cognuance of the 
offence if tt considers chat detention or custody until the rising of the Court is 
a sulTicient punishment, and even after it has taken cognuance of the offence, 
the Court may m its discretion oiscliargc the offender or remit the punishment 
ordered under S 480 on his submission to the order or requisition of the Court, 
or on an apology being made Co its satisfaction— (S 464) 

Xhe offences set out in b 4S0 are under 

S 175, Penal Code, which relates to the omission to produce a document 
before a public servant by a person legally bound to produce such document, 
b 17&, which relates to the refusal of a person to bind himself by an oath 
to state the truth when duly required so to bind himself by a public servant, 

S 179, which relates to ihe refusal ol a person, legally bound to state the 
tiuth, to answer any question put to him by a public serva'nt m the exercise of 
his legal powers, 

S iSo, which relates to the refusal of a person to sign a statement made by 
him on lawful demmd of a public servant, 

S 3 i 8 , which relates to an intentional insult or interruption to a public 
servant sitting in any stage of a judicial proceeding 

It IS only when any of these ollences is committed in the view or presence ol 
fl Civil, Criminal or Revenue toLit that such Court may proceed summarily 
under S 480 If not so committed, a Magistrate may proceed on a complaint of 
the public servant concerned, r ol some public servant to whom he is sub 
ordinate, ("j 195' m which case a regular trial will be held, A proceeding 
under S 482 would be a complaint Sw S 4 (A) 

In regard to offences under S 175 and S 179 Penal Code, see S 485 which 
enables a Criminal Court summarily to sentence the offender to simple 
Imprisonment, or to commit him to the custody of an officer of the Court for a 
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term not exceeding <cvcn di)*, unless m the meantime such person 
pioducc the document or thing in hn po«s«_ssion that he has been 
produce, or to be cximmed and to nnsw-er “questions put to him, proMoed 
he t,»es reasonable excuse for ins refusal, xod if he persists in h»s refus" 
ma> be proceeded ogoinst under ■> qSo or S 482 

A xillago Munsif) in the Tresidencj of Madras is not a Court 
Code- (see S i), and therefore S 4S0 docs not nppl) to a contempt committed 1 t 
his view or presence * Uut he ran complain to a Mogisfritc of tlic commission 0 
such an offence S 195 (a) 

An application for the transfer of a suit front a particular Court on the 
ground ol a probable miscarriage of justice is not a contempt * 

Pretarication or icfusil by txiiness lo return a direct answer to a questic^ 
will not render him liable to punishment under this section or under S 
Penal Code* 

An irrelevant question put to a witness cannot amount to a contempt under 
S 228 Penal Cixle, ihough t pertinence in texatmus or irrelevant questions after 
warning might amount to a contempt * 

ft IS the intentii n of the Legislature that proceedings under S 480 should 
be applied llieii and there or ai any rate before the rising 0/ the Covrt m 
whose View or presence a vonteuipf h»s been committed which It consider* 
could be properly and adequit^ly ov-U with under tint section But a postpone 
ment to enable n person in i contempt proceeding to have an opportunity fo 
show cause, though an irregoliriiy, docs not moke the order illegal * The 
alleged contempt must b* taken icgnlzance of on the same daj 

Where a Court has taken cipnizance under S 480 of an offence committed 
in Its view t>r presence, it is bound to record the facts constituting the offence 
with the statement (if any) by the offender as well as the finding and sentence 
(S 481} Where no reasons had been recorded, the High Court concluded th&t 
there was no good ground for the order 0/ fine and accordingly set It aside • All 
orders of fine p«s <3 under S 480 ire appealable tb the Codrt to -which decrees 
and order* made m suen Court are ordinarily appealable (S 4^6) and special 
provision iv made in regard to ordvrs passed by a Court of Small Causes of a 
duly empowered Registrar or Sob Registrar S 4S6 (4) Some record Is 
necessary for such purposes 

If a Court considers that 1 jierson who is proceeded against under S 4S0 
cannot be adequately punished with a fine not exceeding two hundred rupees, it 
jmayr after yecording the facts constituting the offence and the statement (1/ 
any) made by the accused, forward the exse (o i ^fagIstrate having jurisdiction 
to try It, requiring the accused to give security for his appearance before such 
Magistrate, and if sufficient secuiitv >s not given, it shall forward such person 
in £ustod)' to such hlagistrate—{S 4SJ) It a Court a^tnst whom an oifencc 
specified in S 480 is committed does not proceed under S 480 or S 482 it 
cannot make ihe contempt the subject of complaint under S 195 of this Code to 
a Magistrate’ This case was iecided ur^ior the Code of 1872 It seems 
to be contrary to $ 468 of that Code which corresponds with S 195 of this 
Code S 195 further provides for the complaint of such Court 
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Secs 481-48*' 

Sch V ( 3 S) contT ns i form ol n'irnnt of comm tmcnt in cases of contempt 
dealt with under 4 S 0 ^%hen a fine h s been imposed md has not been paid so 
as to make the altemifi'c onler of imprisonment oponti\c 

As to the Court’s psntr to order payment of a fne be instalments and to 
star execution of the sentence see 9 33 S 

An appeal 1 es "ainst an\ <en»ertre p s^el in ler 4S6) 

481 ri) Tn p^or\ ‘nicli n'JC tlie Court slnll record the fict^ 
Record in such pon^titotinff tlio offcncc ^Mth tlic ^t'ltciTicnt (if 

Tnal rntde 1)\ llio ofTcndpr is atoll 'I't the finding 

^nd ‘sentence 

(2) If the offenoo !«? nndoi ‘'Cction 228 of the Tndnn Peml 
Code the record «:lnll «:hoav the mtiirc nnd stige of the jiidicnl 
proceeding m ttlurh tlie Court intcrmpted or insulted tvis sitting, 
and the nature of the inteiuiption or insult 

Kr cerson shruld be pum beJ for contempt of Coi rt unless the speciHr 
offence charged against him le OistmctU staled and an opportun ty of 
anstvenpg it given 1 m Whee tins *aJ not been done the order of fine was 
«et as de t 

An omiss on to romplv w th th s sect an const lutes a grave defect in procedure 
and just fies the sett ng as de of the sentence * 

482 (1) Tf the Court in 'ln^ cn^e considers that a person 
Procedure wh«re 'lopuv.t.d of tn\ of the ofTonccv, icferrecl to in 

Court considers that sertum 180 and committed m it8 vien or pie 
ease should not be i . •» ,» .1 * 

dealt wth u"der ‘<enec ''iioiild hi impM‘?one(i otlieini'se than in 
•ectonaso dcflult of ])'i\nicnt of fine or tint a fme exceed 

ing tno hundied lupots ‘•lionid he impo‘5(d unon him or 8ucli 
Couit n for ‘ 1 n^ othci leison of opinion tint the c'l'ie should not 
he disposed of under <iection 180 sucli Court after recording the 
ficts constituting the olTence and the statement of the accused as 
hereinbefore pioMtlod maa fontaid the ease to a l^fagistratc 
Iia\ing junsdietion to tn the same and ma% require secunt3 to 
he gi\en for tlie appeal anec of such aceused person before sucli 
^^aglstrate or f suHieient sp^nllt^ is not given slnll forward 
sueh person in eintodv tf» such Aragistrate 

(2) The l^fagntiate to whom an^ case is forwarded under 
tins section shall ptocced to lieai the complaint against the accused 
person in manner hereinbefore pio\ided 

If m 1 ci«e of Ibis k nd denll \ fl un W S 48 the iccused is an European 
Brit sh subject the restriction lOfituncd in S zqA will ipplv as the exception 
contT ced in the list para of S 4S0 1 as not been exten led to proceed ngt under 
S 4S2 
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The l»'\ cu‘<tcnfl3 Ifiu the Court fn whose 'Jew or pre5ff“^' 

one of iiic orfcnccs Rpoclfioil lO *» h ts been committed sh^lI not be cernpetto^ 
to ord»'r punislimcnt other tinn l»j sentence of fine not exceeding two 
rupees S jRj (2) proMiles hit i M igislr-tlc to Whom a case Ins been 
unifer S jRj, jf he is emt>owtrrd to commit to the Court of Session or H'S 
Court, Ttnv »ommi‘ ••uih i» tise As the punishment of such offences 
exceed imprisonment for more than fix numths or fine greater than one tfiou*’” 
lupees or both, and a Magistrate of the first class can ordinarify inflict sue 
punishment (S a commitment to llic Court of Session would apparent/ 
longer arise u might ‘use been ncccssarj under the old section 4^ when th' 
iceuscd was an Furanean British subject, and the sentence which the Maf'^lr®^ 
could pass or such in offender was inadequate 


483 Wlipn 
Wh»n Rr-i trar 
or Sub Registrar to 
be (teemed a Civil 
Court vvithin Sec- 
tions 4&Q and 4B2 


the Tiocal Omornment «5o direct's, nn\ Bo|ii‘ 5 tr'iT 
or ftnv Rid»*T?c«jistrffr nppoinfed under 
Indian ’ncffi'ttration Act, 1877. rIiaII he deemed 
to ]»e a Ch il Court xinthin the meaning of 
Rpction d80 and 482 


This scrtion must now be deemed to icfer to the Indian Registration Act, 
1008, (X'M of 1008) See General Clause* Act iFoT. S 8 

Jn Madras^ and the Ukiteo Promnces* District Registrars base been 
declared to be Civil Courts wfthm the meaning of Ss 480 482 


484 Wlien nnv Court In" under section 480 or Rcction 482 
D,.ch.,„ .< orf,a. ndiiiclsea an offen.lcr to nnnHlimont or forward- 
der on submission or ed him to a Maffixtratc for trial for refusinc or 
omitting to do anything tnIbcIi he v.aa latrfully 
leqmred to do. or for any intentional insult oi interniption, the 
Court mav, in itR discretion, di'^charge the oiTcnder or remit the 
mmighment on his Riihmi'iRion to the order 01 reqniRition of Riich 
Comt, or on apology being made to its •satisfaction 

This sechon nas now, bv the amendment made m it by the Repealing and 
Amending Act, 1914, been mad- tu app'v to cases dealt with under S 482 
well as under S 480 It is now curiously worded The Court which niay 
discharge the offender is apparently the Court which forwarded him to a Magistrate 
for trial, ard presumably the effect of the discharge will be to require the 
Magistrate to slay his proceedings It would be well if the section were amended 
ti make this clear 


485 If any witne'is or person called to produce a document 
or thing before a Criminal Court refuses to 
anstver 'uich questions as are put to him or to 
produce anv document or thing in hip possession 
or power -which the Court requires him to 
produce, and does not offer any reasouable excuse for such refusal, 
such Court may, foi reasons fo be recorded in writing, sentence 
him to simple imprisonment, or by warrant under the hand ot 


Imprisonment or 
commitla! of person 
refusing to answer 
or produce document 


Mad Man p HO 
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tlie presiding Magistrate oi Judge commit him to the custody of 
an officer of the Court, for anj term not exceeding se\en days, 
unless in the meantime such pci'ion consents to be examined and 
to ansner, or to produce the document oi thing. In the event 
of his persisting in his lefus'il, he nia> be dealt with accoidmg to 
the proMsions of section 480 or section 482, and, in the case of 
a Court established ftojal Chartei, shall be deemed guilt> of 
a contempt. 

Ihe acts dealt with b) b 463 art. punishable under b 179 or b 175, Penal 
Code and if commuted b) a persm without reasonable excuse they can be 
summon]} punished by a ^ho t unn ot simple imprisonment unless in the 
meantime the offender submits, 'iiid in the event of his still persisting he can 
be proceeded against under S 480 ar $ 4S2 of this Code Both of these offences, 
I' should be noted, aip amongst tha<e raemicned in S 480 An -ippeal lies against 
an) sentence passed under b 485 — (S 486) 

Sth V, (3q), contains a form of mmrt of commitment of a witness refusing 
to answer 

A witness shall not b" cx used fron answering anj question as to any 
matter relevant to the matter m an) civil or cnminnl proceeding upon the ground 
that the answer to such question will criminate or may tend, directl) or mdirectl), 
to criminate such witness, or ih'it it will expose, or tend directly or indirectly, ia 
expose him to aii> penalty or forfeiture of any hind Provided that no such 
answer, which any witness shall be compelled to give, shall subject him to iny 
arrest or prosecution, or be proved against him m any cnminxl proceeding, cxcep* 
a prosecution for giving faUc evidence by such answer.— Act I of 187a 
(Evidence Act), S 132 

When a w'ltness is cross examined he may be asked any questions w’hich 
may tend (i) to test his veracity, (2) to discover who he is and what is his 
position m life, or (3) to shake his credit by injuring his character, although the 
answer to such questions might tend directly or indirectly to criminate him cr 
might expos® or tend directly or indirectly to expose him to a penalty or 
forfeiture, Ibid — S 146 

If any such question relates to a matter not relevant to the proceeding, except 
in so far as it affects the credit of Ihe witness by mjunng his character, the Court 
shall decide whether or not Ihe witness shall be compelled to answer it, and may, 
if It thinks fit, warn the witness that he is not obliged to answer it, Ibid — S 148 
Certain points for the consideration of the Court m exercising such discretion 
ore laid down in this section, and Ss 151, 15* give further power to a Court to 
forbid indecent or scandalous questions to be pul, except under certain circum 
stances, also any question intended to insult or anno), or be needlessly offensive 
in form 

Ss 149 and 150 lay down the tourse to be taken when an) such question 
as is specified in S 14S is nsked without reasonable grounds for thinking tint 
the imputation which it conveys is well founded 

But ther® are certain matters which certain witnesses are declared by law 
to be entitled to withhold — See Act I of 1872, Ss 121, cl seq 

486 (1) Any person sentenced bj an> Court tinder section 

Appeals from con- ^80 or ‘tqction 485 Htav, notwith'it'inding any- 
victions in contempt tiling Iicreinbefote contained, appeal to the 
'“*** Court to tvhich decrees or orders made in such 

Court are ordinarilj appealable. 
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(‘2) The pio\isions of Olnpter XXXI shall, fao far 
are applicable, nppl> lo appeals under tins section, ann tbe 
Appellate Court nia} alter or rcNoisc tlie finding, or reduce or 
ic^erfiC the ‘■entcnce appeahd ag.inist 

(3) An appeal from such conviction h) a Court of Small 
Causes in a prcsidcnej-tonn shall he to the High Court, and 

<iu appeal fiom sucli cuuMction an\ othei Court of Sni''ll 
Causes shall lie to the Court of Session for the sessions di'ision 
withm nluch such Court is situate 


(1) An appeal fiom such comiction b) an} officer as 
Kegistrar or Sub-Itegistrar ajipoiiitcd as aforesaid ma), nhen such 
officer is also Judge of a Ci\il Comt, he made to the Court to 
uhich It nould, under tlic jircccding jioilion of this section, be 
made if sucJi conviction wcic a dccicc h} such officer in his 
capacity as buch Judge, and m other eases may be made to the 
VistriGt Judge, or, in the presutoncy-towns, to the High Court. 

Conipar» S (j) whuh dMhre< lo wine Courts Jpp^als ordinanly lie fo' 
the purposes of tint section Sub «oition (4) refers to S 48^ 


487 . (1) Kxcept aIs pro\idcd in sections 480 and 486, no 

CM?w<v Judge of a Ciimmal Court or Magistrate, other 

and M«e«stfatei not than a Judge of a High Court shall try any 
rtd'to fn *s 4 ction*xfts pcrsou for any ofTcnce referred to m section 195, 
When wmnutted before ?^hen such ouencc IS Committed before himself 

themselves 


oi in contempt of liis authorit>, or is brought under his notice a® 
suc^^i Judge or Magistrate m tlie course oi a judicial proceeding 
(2) Xotbing in section 476 or section 482 shall prevent a 
iMagistrate empowered to commit to the Court of Session or High 
Court fiom himseff committing any case to such Court. 

The words and the Recorder of Rangoon * have been repealed hy -Act 
Vl of 1900, the Chief Court of Buimn, established by Act Vf of 1900, is a High 
Court within the definition of lhat term given m S ^ of thi\^ Code 
The rciuencc to S 477 (now repealed) has also been omitted 
Ihe disqualification under S 4S7 is onij personal The successor m office 
t', -x Judge or Magistrate, who may be disqualified, is not Hebarred from holding 
the trial * 


By reason of S 487 
ferred in S 195 when su 
tiate t-an try a person ft 
of that oflence so coirnn 


ny of the offences re- 
, fitc. So no Mag'S* 
lor for the abetment 
for disobedience of 
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an order made by him under S jf this Code/ nor for an offence regarding 

which he has gnen sanction undtf S ig^ to make a complaint or refused to 
re\oke a sanction gi\en by n suborJimte Magistrate,* or made i complaint after 
proceedings taken urder S 476 m respect of such an offence But a Magistrate 
may hold on inquiry and commit to the Court of Session or High Court — 
qSy (2) There are c'ses to the contrary, but these proceeded on the Code of 
iiiji, the terms of which were differently expressed in this respect So also \ 
Roeniie Officer cannot, in his capacity as a Magistrate, try a person for having 
given false evidence before him as Collector He cannot try the case on a com 
plaint made by himself,’ nor for an offence under S 174, Penal Code, for having 
neglected to appear before him in obedience to a summons * But it has been held 
bv 3 lull Bench of the Bombay High Court lint the words as such Judge or 
Magistrate ’ must be read with ill the three classes of offences referred to in 
S 4S7, and a Magiitrate is not debarred by law from trying an accused for 
disobedience of a summons issued by him as a Mamlatdar (S 174, Penal Code) 
in a Civil Court though these ccnsiructions may lead to a distinction between 
offences coramiucd before that officer as i Ctvil Judge and those committed before 
him as a Magistrate, for which th'^re seems to be no sufficient reason ® A Full 
Bench of the Calcutta High C<urt has expressed the same view of the law in 
respect to a trial fni an offence under S 19^ Penal Code holding that a sanction 
for the prasecution given by the District Judge, as n Civil Court under S 195 
of this Code would not prevent the same officer from holding the trial as a 
Sessions Judge* Ihi prohibition m S 4k7 is restricted ti a Judge of a Criminal 
Court, and does not include -i Judge of a Civil Court ' A Sessions Judge is 
however not disqualifivd from holding the trnl or hearing an apical arising out 
of proceedings taken by him urder S 476 * But sec S 5^6 and illustration 
thereto — A as (.rllecijr upon consideration of inloimation furnished as a 
^Iagl»trJtc to him dire ts the prosecution of B fer a breach of the Lxcjse laws 
A is disqualified from trying the ca^e ’ A distinction may however be drawn 
The Collator in thi9 case ts regarded as personally interested in the trial, because 
he IS the chief cfficer in the Cx ise Department of the district and therefore res 
ponsible for the adinmis'ration It ■$ otherwise in a case of disobedience to a 
summons issued by a Civil Court where there is no personal interest involved 

An order original or appellate granting refusing » r revoking a sanction to 
prosecute under S 195 in a judivial proceeding * and therefore a Magistrate 
who declined to revoke sanction is precluded from trying t case which proceeded 
CP It 

So also now a Court rejecting an appeal under S 476B would be piecluded 

It was held by the Madras High Court (Inkes and Forbes JJ hERttAK J dts ) 
that th<» Sessions Judge before whom the offence of intentionally gving false 
evidence was committed, could hear ihe appeal against a sentence passed by a 
Magistrate on convicti n of that offence on *he ground that although he might 


* Langadva Balu Kole Bam H Ct June 10 1897 R v Abdulla Saheb I L R 
I Mad 262 Liakut Hosain 12 Cal N 246 (sc) 7 Cal L J 70 

* Q Emp V Seshadri Ayyangar 1 L R 20 Mad 383 See however Ramasory 
LaU V Q Emp 1 L R 27 Cal 452 (s c ) 4 Cal \V N 594 

» Subha 1 Leg Rem 103 

♦ Fmp V Sukhari ILK 2 All 403 See also Q Cnip v Seshayya 1 L R, 
13 ilad 24 ard Q Emp v MalhdoiD I L R 24 All 3^4 

* 0 Emp i> Raiji Paji I L R 18 Bom 380 

' Q Emp V Sarat Chundra Rakhit I L R 16 Cal 766 See also Emp v C 
1) Silva I L R 6 Bom , 47 Contra Q Emp v Makhdum I L R 14 All 354 
per Straight J 
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be dib-’nctl fn III bolding ijie trni* (htn. n> bar to Jiis iicarmg the appeal 
llic Cilt-uiti iligb Court li n tikrn tjit same titw of the fan 

A I ulJ Rcncb ji C drutt i Court Ins Jiclil lint S <1^7 docs »ot prevf 

T Judge, wlio, on 'lie cud side ol his Court Ins giien sanction under S ifjj 0 
tins Code, from trying s Judge of the JHs-.ions f oiirt n person diarged v> ' 
that oflence * 

A similar opinion Ins been c\p>cssctj b> the IJoniba} ff/gh Court * 

But though there nn> be no absolute disqualification in lin, it is not desirab'f 
that such a trial should be hell, and it ma) be made the ground of opphcalion 1’ 
1 Jligh Ccurt, under S 5 a 0 for the rcrnoi;il of the trial to another Court 

(bee b 550 post as to the disqualification of a Judge or Magistrate fro*^ 
holding a trial 01 inqiiir) in any case m dliieh he is ptrsonaJl> interested) 

So a Magistrate who passed an order under S I4^ of thi* Code is disquahfi«'^ 
fiom Jiolding tlit trial of persons clafg<.d under S iSS i’cnal Code svitb disobeying 
that order * 

In British Baluchistan any Judge of a Criminal Court or Magistrate may 
himself try any offence referred t in S iQa eommittcd before himself, or /n 
contempt of his authority, or any offence brought to his notice m the course of » 
judicial proceeding Keg \III of tbyS Sch Art 16 


CHtVPTER \XX^ I 

Or Tnc MAiNTChAhCB or Wi\ls am? CiULDnEN 

Several minor amendments have been made in this Chapter by Act WIfi 
of 1933, Ss 131, 133 The amount awardabic for maintenance has been increased 
from fihy to one hundred rupee# In sub section (3) of S 4FS the words fads 
without suflicicni cause have been substituted for the words wilfully neglects,” 
and a further proviso lias been added fixing a period of limitation of one year 
for the recovery bv warrant of arrears due bub section (7) which enabled the 
accused to tender himself as a witness has been omitted, but this makes no 
alteration m the law is the matter Is now provided for jn S 340 In section 489 
sub section has been added v hich leqmres a Magistrate to cancel or vaiy his 
eider m cons-rquence of any decision of a competent CiViI Court Throughout the 
Chapter the expression * accused " has been eliminated 

488 (1) If an> person Inving sufficient means neglects or 

Order for mamten rc/ufies to nniiit.iiD Ills 'nii'e Or his legitimate or 
ante ol wives and illegitimate cliiM umble to maintain itself. 

"" the District Magistiate, a Presidency MagiS' 

tratc, a Subdnisional Magistrate or a Magistrate of tbe first class 
may, upon proof of such neglect or refusal, order such person to 
make a montbl) allowance for the maintenance of bis wife or such 
child, at such monthly rate, not evceefiing one hundred rupees in 
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(lie whole ns coch '\ra"i‘5tr'ite (liinks fit ind to pay the s-ime to 
'5uch pcr«;on t? tlic '^^^"l';tr'\te fiom time to time directs 

(2) Sucli illovincc shill Ic piMhlc from the dite of the 
order or if so ordcied from tlic date of the ipplicition foi 
miintemnce 

(3) Tf in\ persoi o ordered fails vithoiit sufficient cius-' 
Enforcement of to eomi)l\ iMtli the ordci im sucl) IMijiistrite 

ma\ foi e\en breach of the ordei issue a 
\Mrrant for lemn" tlic amount due in manner hereinbefore pro 
Mded for levNing fines md in i sentence such peison foi the 
vhole or an\ part of each month s allowance remaining unpaid 
aftei tlie execution of the \ninnt to imprisonment for a term 
which mu extend to one month oi until pa^ment if sooner made 

ProMded tint if such person offers to maintain his wife on 
condition of her living with him and she refuses to live with 
him such "Migistrate nnv consider anv ground of refusal stated 
by ber and mav mal e an order under this section notwithstanding 
such offer if ho is satisfied that there is just ground for so doing 

Provided further that no warrant shall be issued for the re 
coverv of anv amount duo under tins section unless application be 
made to the Court to Icvv such amount witlim a period of one 
veai from tlie date on winch it became due 

(4) No wife shall he entitled to receive an allowance from 
liei liusband under this ection il she is living in adulteiy or if 
without anv sufficient reason she refuses to live with lier husband 
01 if tliev arc living scpaiatclj b} mutual consent 

(5) On proof tint any wife in whose favour an order Ins 
been made under tins section is living in adultery oi that with 
out sufficient reason she lefuses to live with hei husband or tint 
tliej are living sepantelv bv mulinl con^sont the Magistrate shall 
cancel the order 

(6) All evidence under this Cliapter shall be taken in the 
presence of the husband oi fatlici as the case may bo or w’hen 
Ins personal attendance is dispensed with in the presence of Ins 
pleader and shall be recorded in the manner prescribed in the case 
of summons cases 

Provided tint if the Magistrate is satisfied tint he is wilfully 
avoiding service oi wilfiillj neglects to attend the Court the 
Magistrate mav proceed to lieai and determine the case ex parte 
Any ordei so made may be set aside foi good cause shewn, on 
apphcation made within three months from the date thereof 

(7) The Court dealing with applications under 
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Rcction filnlJ In\p power io make mipIj order n*? ^o co<5f‘5 ts m'lv 
1>e just 

(8) Piocpofiiijn^ iindu tills flection in u Ik* i iKeu 
pei^-on in tin dislric* wliore In reside *' 01 is where lie n^‘ 
resided witli Ins wife, or as the ca<'e he tlie motlier of 
illegitimate child 

If any 'laj’ntMtf not 'loioj* rmpowered b> Iiw *n lliat behalf males 
order for nnmtemnrc his pr>re(fiii^^ <hall I< *nul — S 530 fw) 

J’rxer-(lint,s under S ^S.S r<nn<t he ronducJtHl is in 0 summary Irial 
Chapter WII CskIchcc must be taken as presenbed bj ^ 355 A new 
«Ts crdcrcd where siinmiary pr'xreliire had been adopted* 

If a Maipstrate s otherwi-,#, compeien tu deriilo a case of maintenance b® 
IS not salthout lunsdietian becuiise he may not ha»e been empowered to W ® 
coRmrance of olTences without cimplainf tfie m tter ©r <iieli complaint not be 
an offence * 

When a l\lajli«trat* who k competent t«i deal ssifh the matter has dismis^^ 
an application under S ^Sfl the Pistn t Rfag's/raie eannot entertain if and 10 
it de noao The pentjoner s remedy ts »n a super r C urt ’ There s no appeal 
but an order under S is subject to roai'ion under ? 430 * 

Local Jurisdiction of a Magistrate 
This Is defined ly sub section ( 8 ) 

Nature of a maintenance case 

There must be (1) nefjfect or refusal to maintain (<') h's wife or (b) his legitimate 
child fc) his iltegit mate child li bt a person haung sufficient means to do so 
Tins must be regularly proved m an applcalioh for maintenance made to the 
ffapistrate m proceed ngs tiken thereon and not upon knew ledge acquired b% th« 
Magistrate in another cese^ fbe eaidcnec on which m order for assistance ts 
passed must have been given on oath • 

The word child n eans a person who has not attained the age of majonfv 
The attainment of pjberty cannot be trtken as the age when childhood ceasts^ 

A child that possesses a right to maintenance from its mother’s fnin fi »s 
not entitled to an order for maintenance against its father • 

The words “ unable to maintain itself ’ are not confined to physical inabil fv' 
but include also pecuniary inability* 

The law will not treat prostitution as a prcfession by which a girl might earn 
her livelihood, and maintain herself, it is against public policy to do so r 

The fact that a husband •’gairst whom an order has been made under 
S 4 rR is adjudicated an insolvent is conclusive as long as the order of adjudea 
tion that he is jmblc to pay arrears due and he is not therefore guilM 

of wilful neglect within the meaning c( subsection (3^* The aUeratvow uv tb'’ 
language of subsection /yj doe rot ffect the apphcabihtj 0/ this nilmg 
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Ll')I}llity to maintain wife. 

There must be proof of t aiIiJ imrriige ' 

A husbsnd is bound to nmntnin I is wife un 1 c«s it pro\cd that she is living in 
adultery or lint \\ithout sufficient rt ison she refuses to h\e with him, or that 
thev are separated bj mutual consent He cannot refuse merely because he 
considers tint his wife's conduct is open to suspicion* 

Where a married woman hid gnen birth to an illcgiliinate child and had 
foi two je.ars subsequentli h\cd a chaste md respectable life with her parents, 
It avas held tbit this single jct of adultery did not disentitle her to maintenance 
from her husband* \ single ail of adultery docs not tome withm subsection (5) 
so as to forfeit i right (o maintenance* Tlie words living in adultery ” refer 
to sv course of condjjct rather than to a single lapse from virtue* But a Magis- 
trate may rightly refuse mnntenancc to a Hindu woman who, in consequence 
of having committed adultery with a man of lower caste, has become outcasted 
so a-, to male it im[>< ssibic f >r her husbind ic live vvitli her 

Hindoos. 

When a Hindoo girl has j|vv..v< lived m her fathers house, her husband 
cannot be called upon by a Magistiate to maintain her until it is proved that 
he had lefused to remove her to his own house when called upon to do so and 
that when required to pay for her niainlenanic he had refused or neglected to 
do so • 

\ s n in 1 j int Mmdo> famili « m bi c rd^red to maintain his wife as, 
althoiig,h nit p<sstssetl of scpinte projicrtv he must be taken to be able to 
utilirc his ji int interests as well f r tlic mamiinanie <f his wife as for lus own, 
when It IS neressarv to do so* 

\raong»t Jaw i I amn ’ marri ige is valid, and children the offspring of 
such a marrugc are cntxIcJ t inlierii Consequently a woman $0 married 
IS entitled to claim maintenance from her husband ' 

Mahonunedans 

Although under Mehtmmedm 1 iw amongst Shiahs a nioota wife is not 
entitled to maintenance, the statutory law under S 488 remains unaltered, and 
the right may be maintained under it,* and so is a titkah wife entitled, for 
marriage with a nifeofi wife is bi^awy •* and the children of a mkah wife are 
legitimate *®a 

A Magistrate cannot on crmplamt of the father of a child wife, order the 
husband to pay maintenance for her support m her father s house unless the 
husband has neglecte<i or refused to maintain her It is doubtful whether 
amongst Mahrmed^ns there i» any such liability when she has not attained 
pubertv or whether it is njterial whether the husband is or is not desirous that 
she should live in his house 

If the wife has been divorced before the order for maintenance has been 
made, the ’'lagistrate can order maintenance only for the duration of the Iddat or 
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period of probation If u be found tlial she is with tlald possibl) she ^.ouH 
be cniitled to iimUiten itite uuring {^e^todon * 

Xiuv iii^jt u i_y ut ics wJiidl mi{,hl juslil) » 

rLfu> > ^ iv live 'Mill lier liuM>aiiu, aiiu 60 ciiuiii. her to iiiaiiULiuii<-<. un 
b iiieie IS iio &UII lar |tovi>un is lu ciiiiurcn J>o, wlitre Uitre nre 

eiieuuisiai ees to jusiii^ a ii jii ^ iiial tin. luiiier ts iicj[,tiLlii ^ lo suppat i" 
ciiiuicii liuLWiiiisiai on ^ an oner iiiaue lu mainiaiii intin, me Court shuuu 
I oia Its lianu> Ts u lias no jurisUicuun, iiitrti^ because the 1 ither refuses to 
nuKt a sopuiaic a iu"aiit.t. to cluiurtii to live with the mother and apvt from 
film, to iiiaKt an orui-r tint Ik should maiiitam them wall her ^or « ^ 
hiatisiraie (.uinpeiciu to enitr iniii any inquity us to the fitness or unhtness of 
the laiiitr to ki as i,uaruiaa ot his tniiarLii ** 


Kegiect or refusal. 

This must be proved by legal evidence in (he cast* 

It may be b^ wuriis or b_) conduct, that >s, express or implied So if 
there is eviuciKe ut i.ru<. ly Inn wnuii, with other eviuence ^s to surrounding 
ciicuii 'laiiccs, the C« urt c n piisunic ne(,tcc, evidence ot cruelty cannot W 
exciuueu * 

V'lKn a wife has refused to live wiih her ImbsanJ because of Ins cruelty, 
and the iMi^suuiv being saitslKd as to the ground ot her complaiiu, directed 
the husDjnu to niaKe hei ai a owaiiec, the fiigh Court set as ue the order as 
Illegal, in ismuch as there had been no ntgieci or reiusat on the part ot the 
husuaiiU, such as the Jaw requiits to maiiiiam hs wile Ihe Court remarked 
that & 4b0 dues nnt authorize a Ma^isirate to cnienain applications ior separate 
inuiijtfcnaj».e, on tie ground of iii ucaimcm, made by wives whose husband 
have not neglected or retustd to maiiiiam mem, but who nave, ot their own 
accoid, lelt thvir lusbanas houses and protection He cannot order allowance 
to be paid to such wives on evidence ot ul treatment * 

ihe inability of -t wife to live with her husband without proof of cruelty u 
no around for decreeing her a separate maintenance,* nor is a mere 
disagreement With the husband s family ,* nor an incoinpatibiliiy of temper 
ana the presence of a second wife • Although amongst Aiahomedans, non- 
payment ot prompt dower may be a sulhcient reason for the wife to withhold 
t ei persor ir an her husband, it is not sulhcient ground for a Magistrate to 
order the payment of m-vintenance to her • 

A wife IS net entitled to mi.intenance if she and her husband have entered 
mlo an agrci-ment which provides that they shall live separately and they are 
so living separately by mutual consent 

But though the law requires proof of neglect or refusal of a husband with 
sufbrjent means to tnainttun his wil^ iSf after firnress fv? a.o 

for maintenance, the husbai d offers to maintain her on condition of her living 
w ih him, the Magistrate may consider the grounds of her refusal to accept 
this oTer, and may order maintenance to be paid, notwithstanding such offer, 
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jf he 11 salisf ed th_t there n )Ost ground for her refusit — (Sub section 
pioMso) 

■Where i Pusbnnd and n fe b) consent refer their d fTrrcnce to a panehayel 
uh'ch awards the wife nnntiit.nce n Magistrate is not barred from entertain 
jng under S 4SS a claim bi the wife for the maintenance awarded to her* 

a Hindoo is not debaned from marrjmg a second wife the mere fact 
(bat he has dole so does not lustifi the first wife in refusing to live with him 
or entitle her to separate twuinlcnance * An offer made by a Hindoo having 
two wives to maintain his first wife !v ollowinff her to live in his house and 
tv supplying her with gram to be cooled and eaten separately coupled with a 
refusal to Iiv" with li^r as husb'‘nd and wife does not come within the meaning 
of the proviso to S 4R9* But this case has been dsaporoved* It was held 
lh'’t the object of S jR 8 ts to rrovido m^intenaoce and not to enforce coniual 
duties ’nd that an offer to maintain the woman in his house but not as his 

wife IS not *' refusal to naamrain her such a« would lustify a Maffisfrate’s 

irtcrference The law does not leauiro ‘hat a man should roamtam a woman 
as his wife and therefore an offer to ma nta n her counted with a denial of her 

claim to be his wife is not a refusal within the terms of S 488 

Liability to milntatn children legitimate or Illegitimate. 

A child means a person who has not attained the afre of ma ontv * A child 
entitled to ma ntenanre from is mo»her’s (<«<» hi is not ent Hed to a ma nten 
once order acamst us fath<‘r * The words “ uoahle to ma nta n i*s»lf ' refer to 
pecun orv as well as to nhvsical mah I tv • It must be proved that there haj 
been neglect or -efisal bv a man wiih sifTneot means to mamta n his children 

But fl Oh thnrp mav he c re m<*anees i h m "hf 1 a Wife in 

refusing to live wuh her hti«band and so entile her to maintenance under 
S iiSS there s no s m lar orov s on as to ch Idrert where there are no c re m* 
tanc“s to ustify a finding that the father is negleetmg to supnort h s ch Mren 
notvvithsfand ng an < ffer made to ma nta n them the Coi rt should hold its hand 
as It has no iiir sd ctmn •n'^relv heenuse the father refuses to malce a separate 

allow ince tr children to Jive w fh the mother and apart from h m to males 

an order that he should maintain (hem with her Nor is a ^^ar' strafe competent 

to enter info anv mou rv as to the fitness or unfitness of the father to act as 

guardian of his children t 

When the mother has ren nved I er children without her husband’s consent 
and will not allnv them to i'’furn to his custody she is not entitled to an order 
for nainfenance in re«npct of them even though she mav have obtained a 
decree irom the C ' d Court for separate maintenance for herself on the ground 
of ill treatment by him * 

Where the mother of iknfmate ch Idren voluntar Iv rece ved payment .f 
a Jump su-n of money m cm « derat on of her renouncing any future claims for 
mainteaan e on their behalf the Alagistrate cannot find that there has been om 
neglect on the nart of the father to maintain them unless there was a valid 
subsequent agreement in supersession of the former anreement * If a claim 
for maintenance has been privately adjusted by a bond under which certain 
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monthly p-»jmonts ire to be mitlc the Afaftistrate cannot pass an ^ 
the terms of ih-' ccmpromise, nd ihcrcbj issume the functions of a Cm! 
giMOi* mdgment of i clnijieter winch he has no power to enforce 

A prefc«sioml Lcu’jjTr is n>i reliesed of the obligation to contribute 
support f his illcgitimit" cl ltd If he is capable of labour, and the 
IS satisfied ^hit the chilJ is his child the Magistrate should order and cnioree 
the payment <f a rcT'onahlc sum* 


Fiocecdings In the case, 

Ordin iril} iiu. eMdcnio must be taken In the presence of the husband of 
fatb<-r IS the ta'** may b» « r If his personal attendmee be dispensed wUh, la 
the procnee of his pleader If howeser, the Magistrate is satisfied that sue 
person is wilfuHv i\oiding scrsicc of process or wrongfully neglects *o attend 
the Court the M gistrati may proceed to liear and determine the case c’f forte 
(S -tSS (G) frot flefore the Magistrate does so proceed he should have 
e\tden c befoie Mm on wlich he can be so satisfied The evidence is to be 
recorded as in a siimmons-case (See s 3^5) The accised may tender h m 
self as a witness and be eximmed as such that is on oath or solemn affirina 
t on He IS ilso entitled to bt defended by a pleader — S 340 

An order under S 483 r not appealable but an order for the payment of 
monthly maintenance mav be varied on proof of a change in the circumstances 
of either of the partie9>^'j 4S0) 

Sub-section 13) proviso gives the Mag«strat» discretion to pass an order 
for separam maintenance to a wife notwithstanding that her husband offers to 
mafnfam her on condition that she lives with him tf he ts saUsfied that there is 
iHit ground for so doing rhe«e Words were substituted by the Code of 1898 /or 
the words ‘ find that such person is livmg m adultery or that he has habitually 
treated his wife wuh cruelty - m th* Code of 18S2 thus giving ample discretion 
to deal With obiectiona on the part of a wife to hve With her husband In 
considering on object on by 1 wife that her husband is living ,n adultery 
usages of the particular cnmmunuv to which the parties belong should be tawen 
into consideration Amongst Hindus the question would be whether the conduct 
of the husband la su h that the wife ccn«isiently with self respect and due 
rej^ard to her positio as wife c-m live m the house of her husband If this 
i« poss bJe and the husband js prepared to receive her the Magistrate may refuse 
to order separate maintenance* 


Where the husband had obHjned a decree for restitution of conjugal rights 
and later so ill treated his wife that she had to leave him the Magistrate fci 
whom she applied for an order for maintenance under S 488 could not be deemed 
to be bound indefinitely by the decree of the Cml Court, and was justified in 
making the order * 


Older which may he passed 

The husband or father, sS the case may be may be ordered to pay a 
mon hly allowance not e-vceeding one hundred rupees In the whole to such person 
vs the Magistrate directs The order cannot be for paymrait m kind * 
Ordinarily suth allowance shall be payable from the date of the order but the 
Magistrate may order jt to be payable ftutn the date of the application for 
maintenance Where the order made maintenance payable from a subsequent 
date the High Court in revision refused to interfere, b«ause, though technically 
erroneous it had been passed by consent of the parties ® A discretion has 
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been j;i\en bj S 48S (2) of thjs Code, in modification of the previous law, to 
mike the mamtcnarce pi>ahfc from the dnle of the application to the ^faglstrale 
under S 4SS This supcrs“d s m-inj cases on the subject The Magistrate may, 
if the person <0 ordered wilfully neglects to comply with such order, on every 

I reach cf it, i«sue a wariant for levying tin. imoiint due Ihe Magistrate must 

be satisfied that there Ins been such wilful neglect before he issues a warrant * 
Tlie warrant is to he caecuted as provided for the c\ccuiion of a warrant for 
rcahsttion of a fine (Ss 3S7) that is by distress and sale of any moveable 

property belonging to the person m default If the vvhok or any part of the 

allowance rerrains unpaid ofler execution of Ihe v arrant the Alagistrate may 
sentence such person to imprisonment for a term which may extend to one 
month or until oavment is sooner made S 48S has been midified by this Code, 
«o that if payment is made during sentence of impnsinment the remaining 
portion of the sentence must be remitted Such «enttnie of imprisonment may 
be for the whole or any part of each months allowance [subsection (j)] 
Imprisonment annrt therefore bt irdered in anticipation of a default to pay 
an allowance ordered under S 488* It can be ordered only after execution of 
a warrant and return made that the amount has not been paid or othenvisc 
realised The imprisonment may be either rigorous or simple* [General 
Clauses Act (\ of iBgo), S ^ fafi)! The issue of one warrant for the realisa 
tion of maintenance payable ftr more than one month is not illegal * The 
Impnsonrrent if served previously did not absolve the person from liability for 
arrears of maintenance * 

Hut the law is probably altered in this respect, since S 3S6 (i) proviso lays 
down that if the whole <^f the imprisonment in default has been undergone a 
warrant for lecovery shall not issue unless the Court for special reasons to be 

recorded m writing considers it necessary to issue it There is however a 

difference between a fine and an award for maintenance A fint is imposed as 

a punishment for an offence and o'dinarily if the full term of imprisonment has 

been undergone m defai It of payment of the fine the offence may be considered 
to have been evpiaied jtv.ird of maintenance is ni>i a punishment the wife 
or th child is just is much m need of ihe money when the lull term of imprison 
ment Ins heen undergone by the defaulter and 1 Court would prcbably ordinarily 
hold that there were special reasons for still taking steps t) recover the arrears 

Evidence of failure without sufficient cause must be tal en m iIil 
presence of the accused, or his pleader, before a warrant can be issued under 
Subsection (3) (1) And therefore a Magistrate cannot issue a warrant for 
realisation of arrears against the estate of tie person aga nst whom the order 
was made when ihai person his died* No warrant shall be i sued for the 
retoverv of arrears unless applicati n is made within one year from the date on 
which the arrears became due (Subsection (3) second proviso) 

Sch V (41) contains a form of warrant to enforce payment of maintenance 
by distress and sale, and Sch V (40) of a warrant for imprisonment on failure to 
pay maintenance 

It IS to be borne m mind that S 386 has been amended and that a fine can 
now be realised by proceeding through the Collector against the immoveable 
property of the defaulter 
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Modification of an order for maintenance 
After in order of rmintcmnce has been pT«?cd the Magistrate tnay ^tt’n 
incrcTso the nllowince up to the ttoiaunt of one hundred rupees per mort 
he nnj reduce if in pn of of n chinf,c in tfie circumsfinces of the pirtirs d 
receiving m ordered to p i> it fS s mil note) Hut sueh 

cin be pns«cd < niv Ij ilie who ptesed llie irigiml order for nv«et'' 

tnce or hj hts •>urrrs»or in ITte ’ 

After in order ftr rmintcn'inec hnd been pi«scd the pnrtics entered ^ 
ngreemenf in midificTtion thereof hut nefunlt<(Tndmg thi« the woman 
to enforce the inter As the p-irtv igninst whom that order had been pa*s'^ 
had not apphetl to modi^ it it ms held tJ at ihe Afagislnte was not compete'’ 
under ^ 4^ to refuse to ervfvrre h«s previous order > 

S 4S() (2I n( w requires t Magistnie 10 \ar^ his order in accordance with s 
subsequent decree of a Civil Court This to -i large extent gives effect to tw 
law Hid down bj the Courts hut it renders some of the fol/oning rulmgj 
obsolete So when after an ortHr for mainicnanee had been passed the husband 
sued for restitution of conjugal rights and a counter decree was passed ordering 
him fo pay Tiafnrenance m « rerfain sum anif fo provide fiis wife with a 
to hvi* vn It was hell that 'his decree superseded (he maintenance order undi-i 
S 488* 

A Civil Court IS not competent to set a-ide an order for maintenance passed 
by a ^^aglstrafe Rut when a Civil Ciurf found that reJat/onship of husband 
and Wife no longer exi«fs the per on ordeted by a Magistrate fo pay mainten 
ance to his wife could ask the Magistrate to abstain from giving effect to that 
order* It was held that the order of a Civil Court regarding the paternity of a 
child had nn effect on the order of a Magistrate making the putative father, 
whom the Civil Court m-v have exonerated, liable for maintenance* 

But it was later held that on obtaining a Civil Court decree that a child is not 
his illegitimate child a person is entitled to ask the Magistrate to cancel his order 
for maintenance, or at least not to give effect to U » 

But an order of a Civil Court for the restitution of conjugal rights and the 
guardianshin of children will supersede the previous order of a Magistrate for 
maintenance if the wife should persist in relusmg to live with her husband in 
compliance with such order* 

And where a husband obtained a decree for restitution of conjugal rights 
which vvis never evecuted the wife could not subsequently come under S 480 
and ask the Magistral fo enhance (be amount awarded by the order under S 
48S which had btrn put an end to by the- Civil Court decree though the 
husband had continued to pay (he amount awarded ^ One case has been decided 
since the amendment of S 4S9 and it was held that, where the husband had 
obtained a decree for the lestKution of conjugal rights and subsequently so 
ill treated his wife that sh- had to leave bun a Magistrate to whom she applied 
for an order under S 4S8 could properly make that order, and could not be 
bound indifinitely by the Ovil Court decree « Tins case did not came under 
S 489 (2) which m 1st refer to a Civil Court decision subsequent (0 the order 
under S 48S 


' Tilabbuban v Fakir Cakhsb I 1 R 
* Nor Mahomed I L R 27 All 483 
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U IS Qp>.a to a husbiad, who has been ordered to pay maintenance, to prove 
nficr such oider that his wife is living m adultery, '’nd, upon such proof, the 
Magistrate maj cancel it * 

Where the husband and wife are Mahommedatis, the liusband can divorce 
hi-, wafc before in order of mamtenance is passed and so get relief from such 
liability, except for any period before such divorce* But he will still be liable to 
maintain her during tddaf, ur the period of probation, and if it be found that 
she IS with child she would be entitled tt maintenance during gestation,* and 
after an order of rraintenanio has been passed, on proof of a valid divorce, the 
Magistrate ought not to execute his order, being ftiitctiis ofjlcto * with the 
cessation of 'xirjugal relations the respons bilities thereof cease When applica. 
tion is made for a warrant to realise urrear of maintenance the Magistrate is 
competent to stay his hand and to try all questions affecting the right of the 
woman to receive it* 

The judgments if the Allahabad High Court on this subject have been contra 
dictory In one case, the Magisirate was directed to inquire as to the date of the 

divorce and to realise maintenance accordingly* But this case has been 

dissented from by Knox, J who held that a person in vvhose favour an order 
for mamtensace was nassed is entitled to require the Magistrate of the place, 
vn which the person on whom it was m-ide is or resides to enforce it, and the 
Magistrate is bound to d > so >n being satisfied in the manner set out in S 490 
He h-is no power under th*' Code to stay execution of such order after being 

so satisfied, ir to entertain and consider such an objection This case was, 

however, overruled* and it has been held that the Magistrate is bound to 
consider such >n objection, vnd, if he finds (hat it established it is his duty 
to decline to enforce the order lor any period subsequent to the date on which 
the marriage ceased to <uost>t between the parties but that this period will be 
only at the exfiration of the t 4 dat 

No appeal lies under clause 1$ of the Letters r..tent against an order of a 
single Judge of th-' High Court dismissing a criminal revision petition filed 
against an trder of a Joint Magistrate passed under S 4SS * 

489 ( 1 ) On proof of a change in the circumstances of any 

Alteration m ai ppi-ou icceiving undci xection d88 a monthly 
Jo^^nce allowance, or ordered under the same section to 

pay a monthly allowance to his wife or cliild, the Magistrate maj 
maKe such alter ition in the allowance as he thinks fit Provided 
tliat if he incieases the 'illowance the monthly rate of one hundred 
rupees m tlie whole be not exceeded 

(2) Where it appears to the Magistiatc tJiat, in consequence 
of any decision of a competent Civil Couit, anj oider made under 
section 488 should be cancelled or varied, he shall cancel the order 
or, as the case maj be, vary the same accordingly 


' In re Cbaku 8 Dom H C R 124 Laraittt Ram DiaJ 1 L R 3 All 224 

* Isepoor Aurut v Jurai 19 W R Cr 73 In re Abdul Ah Ishmailji I L R 7 
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COUE OF 0WMIK4L PJtoCEDUEE. 


Cm> SWt 
See < 9 ^ 


A lIi ini'c of cjraimstTnees under S 4S<i n\a> be the result of 3 j"""!” 
’uiionf'st Miln mohn^,’ oi tlu f-ict tbit the wife who has obtnined on oraT lof 
m^lnlcmncl is living in aduUcrj |S |S3 (5)], or 1 chanfje m the pecuniary or 
other circumsl mecs of the r>er<(>n ptyictp or rrccixing the nllowoticc vibwh 
justiK an mcfcKc of th" nmoimt ol month)) nllowonce ordered* or j 
tint the child lt> bo nnmtaircd hns gronn older, also the death q 
the child Or Iho blrtlr of .anofhei child * 

No altcmioii in m allowance should ho made, because the woman m 
whose f ivour it has bo''n nnde Jits l>co'i nbto to cam something towards her own 
supp rl * 

The existing ordir m i\ bi modihcd under S 4b) on proof of a change cf 
circumstances, hut so Jong that order remains m force it must carry wi'h n 
its proper ri nsttjui ncos ■■ An alteration in an alliwaoce ordered can ont) ^ 
pro«pecti\c and cannot affect rrcars • 

A Magistrate nu) undri *? 4S9 alter the rate of maintenance ordered, bu* 
he cannot piss in order for /n untcoanco at a progressnely increasing rate' 

Notwithstanding an agitemenf faefwcen the parties after an order pass^ 
for malntenanie which hail boon carrip'l cut the woman applied to enforce th** 
order It was htld that Oit Mngiatraio was not competent to reconsider bi< 
order except <n ipplication bj tie pim against whom it had been made and 
that as no «utli appUc tion had been made the ongiiia] order must be 
tnforred ‘ Hut where in a suit brought b» the husband for restitution of 
conjugal rights af'cr he had l>rcn on'rreJ hj a Magistrate to maintain her, 
the pirties tame to terms the husband a£fooing to paj a certain monthly sum 
for her main*onanro and to proiulc a fiouso for her to five m md n consent 
decree was passed to that effect it was held that the tTccree superseded the 
order under ^ 48^ • 

There have been several rulings on the question as to what effect a Cii/J 
Court decree may baio on a msmtenmcc order previously passed These Wijl) 
be found tn the note to S 488 The matter is nfw settled by the insertion of 
sub section fa) in s it is tf be noted that it is obligatory on the MagiS* 

trate to vary or cancel his ofdci in conform ty with the Civil Court's decision 


490 A cop> of tlic order of miintcDance be given 

Enforcement of pIVlUCTlt lo the pcrSOfl in MhoSC faVOUT 

order of maintenance it made, or to In'? guardian, if anj. or to the 
pri'^on io nhom the allowance 11 to be pud, 
nncl ‘?ncl) order mny be enforced b\ am Magistrate in any pb'icc 
tlvi v^eesQU ag;'i.imfe nboia it i*? Ivq,, cv^v 

]\hgi‘?tntr being '^ati'ified as to the identitj of the parties and 
the non-payment of tJie allowance due 

A copy of an arjer of mtmtenaoce wnen given under S 490 to the person 


Nepoor Auruti Jurat soB L R App (sc) ipW R Ct 73 


* I U1 vuUIcLUI 1, 1 WU 

’ Opendra Nath Dhal v Soudatmni I t, R 13 Cal 533 

* Prabhu Lai i Kami I L R 35 All 165 

* Nut Muhammad v Ayesha Bibi I 1 K 27 AH 483 Sec also In reUulakid** 
1 L R 33 Com 484 Lutpotee Doomony V Tlkba Moodoi X3W R Cr 32 



OP Tlir: M \INTfcNA^CE OF WIVES AND OmLPREN 737 

Sea 400 

in ^ho«e favour the ordei is made, or to his guardian {if anj), or to the person 
to whom the allov ance is to be paid, has been exempted from Court fee * 

Under rules p'ssud b> the Calcutta High Court under the Court fees Act 
S 20, cl 11, a fee of one rii/iee Ins been fixed for serving and executing a 
warrant for the lev) of maintenance tf i wife or child, and also a percentage on 
the amount of maintcmncc levied, rts two per cent on sums not exceeding 
Rs loo, and when the sum exceeds Rs lOO, then two. per cent on Rs loo 
and one per cent on me amount of excess Such percentage is to be 
deducted from the proceeds of any properly so’d, or to be paid with the amount 
levied, and with the other costs ol process as stated in the wirrant* 

An order for maintenance ma\ be enforced by the issue of a warrant for 
lev)ing the amount due m manner hereinbefore provided for Icvjing fines [S 488 
(3)], that IS under S by attachment and sale of an) moveable property 

or b) execution agvmst the moveable cr immoveable properl) belonging to the 
person against whom the order has be^n made S 387 further declares that 
such warrant ma) be executed within the limits of the jurisdiction of the Court 
which issued it, xrd it shaP authorise the attachment and sale of an) such 
property without such limits when cndorsctl by the District Magistrate or Chief 
Presidency Magistrate wi lun the Local limits of whose junsdiction such property 
IS found This is made apphraWc to the enforcement of an order of mainten 
ance by S 488 (3) It is not clear whether the terms of the latter part of S 
490 would not limit execution of a warrant to property in any place where the 
person against whom it is m ide nta) be Probably it would not be so held, as 
the effect if tnis night he to enable an evasion of the order with result also 
that the person uculd be imprisoned lor non pa)mcnl 

A separate vviTant should issue for each separate breach of an order for 
maintenance, > but the levy by one warrant of arrears of maintenance for 
several months is not legal ♦ 

Where arrears of maintenance had been included in a schedule filed under 
the Insolvent Act, it was held that the insolvent was thereby protected from 
arrest or impr sonment n respect of it, and the Magistrate’s order of imprison 
ment for default was quashed * 

Tf after execution of th" warrant, the v hole or my portion of each month’s 
allowance remains unpaid th’ Magistrate may sentence the person on default to 
imprisonment (rigorous rr simple) which ma) extend to one month of tinlil 
pa)ment if sooner made- S 48S f«) 

It would seem fror- the terras of S 490 that any Magistrate having juris 
diction in the pla'-e in wni'-h the person against whom it is made may execute 
such a winrant notwith«fanding the terms of S 387, if the warrant is being 
executed beyond the local limits of the jurisdiction of the Court executing it 
It would be safer m sm.h a case to obtain the endorsement of the District 
Magistrate ir OiicT Trcsi^ency MagislraN having jurisdiction over that place 
but no distress under the Code shall be deemed unlawful nor shall any person 
making it he deemed a trespasser on account of any defect or want of form in the 
writ of distress or other proceeding relating tliereto (S 538) 


^ Gas Ind 1886 Part I p 506 Cal H Ct Rules Ac p 59 Mad Rules Ac No 

^ Gar 1874 p 478 jx W R Rules&c n 

• Q Emp V Naram I L R 9 All 249 
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• Tookeo Bibec (/ AbdoolKhan I L R sCal 336 (sc) 5 Cal L R 436 Halfhide 
V nvlfhide I L R 50 Cal 867 
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DinrcTioNs or rirr Natdrp or a "Havpxb Co^pp® 


491 (1) Aiy Hig)i Court mnj, whenever it tilings 

Power to issue ■ 

directions of the nature 
of a ft thca^ c tpn 

(a) tint a iicrson t)ie limits of its appellate 

jurisdirfioii bo brought up before fbe Courf 
dealt witli according to law . 

(b) that a person illegallj or improperly detained in public 

or pm ate custody within such limits be set at 
liberty , 

(c) that a priBonei detained in any jail situate ivjtbm sucb 

hrmts he brought before the Court to be there 
examined as a witness in any matter pending or to 
be inquired into in such Court, 

(d) that a pnsonei detained as aforesaid be brought before 

a Couit-mnrtial or any Commissioner ^ctlng under 
the authority of any commission from the Governor- 
General in Council for trial or to be examined 
touching any matter pending before such Court- 
martiai or Commissioners respectively; 

(e) that a prisoner within such limits be removed from 

one custody to another for tho purpo«!e of trial , 
and 

(f) that the body of a defendant witlnn such limits be 

brought in on the Sheriff’s lehirn of cept corpus to 
a lint of attachment 


(2) The High Court may, from time to time, frame rules to 
regulate tlie procedure m cases under this section 

(3) Nothing in this section applies to persons detained under 
the Seng'i) State Prisoners Regulation, J818, Madias I?eguIation 
II of 1819, or Bombay Regulation XXV of 1827, or the State 
Trisoncrs Af’t, 1650, or the State Prisoners Act, 1858 

This section fonneriy related only lo persons withm the limits of th“ 
ordinary original civil jurisdiction of the High Courts of Calcutta, Hadr-is ana 
Foftiliay, that i«, mthin a president town as defined by thjs Code 


This s^ttoit has fceii amended m two respects by Act Mo XII of i9*3 
^ ?o In iJje iictt place the powers conferred by it are e'^erciscable by 
definition of which otprcssiou see S (A (*1 (f) I” 
second place the limits of the High Coan*s funsdiction under the section 
I ts oi-dJnirj o igmal c«i/ jnrf«diction , they arc now (hose of 
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Seo 491A 

Tppellate criminal juri'diction These limits arc of course much wider, indeed 
the fir«t imendment T\oiild in some ca«es hasc been inoperative without th" 
«ccond 

Under the Code pnor to its amendment in 1933 European British subjects 
^sere able to obtain remedies in the nature of Haieas CoT^ut which were more 
extensne than those mailable for Indnn British subjects Under S 456 which 
has now been repealed, an European British subject unlawfully detained n 
custodj could appi} for an order to be brought before the High Court, and thw 
pnxilege was not confined to the Presldencj Towns So far as Bntlsh India is 
concerned S 491 now equalises the prisileges of both communities The only 
difference is that contained m S 491A Aihich enables the Governor General ip 
C ouncil to empower High Courts to exeicise Ilaheat Corpus jurisdiction In the 
case of European British subjects in specified territories outside the limits of 
thei' appellate criminal jurisdiction This is a reenactment of S 458 of the 
Code as it stood prior to 1023 it enables powers to be exercised m India outside 
Bribsh India It is to be noticed that whereas it was formerly only the 
Chartered High Courts which could exercise any powers at all m proceedings 
□gainst European British subjects such powers are now exerciseabte also by the 
Ch ef Court of Oudh ond the Courts of the Judicial Commissioners of the 
Central Prosme^s ond Sind 

For difinitions of "India* and "British India" See General Clauses Act 
X of 1897 S 3 Clouses (27) and (7) respectively 

^Vhe^e the applicant was in receipt of only eight annas as monthly wages, 
and had for c ght years entirely neglected the support of her child, who had 
been brought up ond educated at 7 enona Mission School the High Court refused 
to give her the custodv of the girl aged fifteen years on the ground that it 
wos not made hona fide and that if acceded to it would be most detrimental to 
the welfare of the girl* 

Where the father and mother of a girl unable to maintain and support her, 
made her over to persons having reason to believe that they would treat her 
hindly and affectionately and intending that she should become and remain ^ 
member of their family the Coqrt will not restore her to her parents, unless It 
can be shown that the welfare of the girl demands the exercise of parental 
control which has b»en so abandoned* 

An order passed by a single Judge of the High Court refusing an application 
under S 491 is ippealable* 

491A ^n\ Higli Court c^fiblished bj letters patent ma^ 

Powers cf High Court p'vercise the powers conferred b\ section 491 in 
outside the limits of the CTve of anv European British subject within 
appellate jurisdciion territories other thm those within the 

limits of its appellite cnmiml jurisdiction is the Governoi 
Genenl in Council mnj direct 

This section was introduced by Act No XII of 1923 S 31 See note to 
S 491 


• In re Saithn I L R 16 Bom 407 In reCanesh Sundar^ebi Is B I R 
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• In re Horace I v all I L R 20 Cal 286 (s c ) 6'Cal W N 254 



PART IX. 

SUPPLEMENTARY PROVISIONS. 

' ’ CHAPTER XXXVin. 

Or THE Pumic Prosectitor. 

In e^c^y In'll before a Court of Session the prosecution shall be conductel 
by a Public Prosecutor— S *70 

492. (1) TJic Governor Gencml in Council or the ^ Local 

Power la appoint Government maj* appoint, generally or in any 
Public Pros-cutofs case, Of fop any specified class of cases, in an? 
local area, one or more officers to he called Public Prosecutors. 

(2) The District Magistrate, or, subject to the control of the 
District Magistrate, tlfc Sub*divisional Magistiate, may, in the 
absence of, 'the Public Prosecutor, or n-here no Public Prosecutor 
has been appointed, appoint any otliei person, not being an officer 
of police belon such rank as the Local Go\einment may prescribe 
in this behalf, to ho Public Prosecutor foi tbe purpose of any 
case. . 

“ Public Prosecutor ’* means any person appointed under S 493, and includes 
any person acting under the directions of a Public Prosecutor, and any person 
conducting a prosecution on behalf of His Majesty m any High Court m the 
exerci«e of its original crimma' jurisdiction— S. 4 (0 (0« 

Sub-section (j) has been, amended so os to enable the District Magistrate, or, 
cubject to his control, n Sub-Divisional Magistrate, to appoint any person, not 
being a police-oflircr below such rank as the Local Government may prescribe, 
to act as a Public Prosecutor, in the absence of that officer, in any case, and 
not merely in the Sessions Court only The necessity for such action may 
equally ^ell arise m -other instances For orders by local Governments under 
sub-section. (1), reference should be made to the various provincial Manuals of 
Rules and O^ers 

Where a PhW/c Prosecutor ha<J been appointed and the Local Goi’enuneot 
directed another officer to present an appeal th6 latter Was not competent to do 
so under S 417 >f he was not also appointed a Public Prosecutor under S. 492 * 

A Magistrate should not be appointed by the District Magistrate to act as 
Public Prosecutor in an inquity or tnal in which he has a personal interest, such 
as a Public Prosecutor should not have Tor this reason the Bo^^BAV High 
Court* condemned the appointment of a Migistrate as Public Prosecutor m an 
inquiry held under his order in consequence of an allegation made that the 
confessions on the trial held hy the Magistrate were the result of improper con 
duct of the Police See note to S 493, tnfra, regarding the duties of the Public 
Prosecutor. 
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493 Tlic Public Prosecutor ini> aiipcar and plead without 
Puil.c Pios.cutor i'll' ""(ten aiitlioiitj Iictoio anj Court in 
may plead mall Courts wlncli am ca«;e of uliicli lic lias chnige IS 
lh.,^“’pi“d'‘"s pn- under mqiiii}, trial or apiieal , and, if any 

Tately instructed to be pm atc pcFson instriiots a plcadci to prosecute 

under his direction Court all) i>ci‘5on in anj such case, the 

Public Pro-secutor 'jball ’conduct the prosecution, and the pleader 
CO instructed shall act (liciein iindci Ins directions 

Under the definition of ‘ Public Prosecutor ' in S 4 (i) (t), a pleader acting 
under the instructiins of the Public Piosccutor appointed under S 492 is also a 
Public Prosecutor 

The rights of the Public Prosecutor thus conferred are restricted to an inquiry, 
trial, or appeal S 4^0 makes it discretional with a Court exercising powers of 
Tension to hear a party or his pleader, except m a case in which It is contemplated 
to make an order tn the pre|udice of an accused person — S 439 (2) 

‘Pleader’ used tvith reference to any proceeding in any Court means a 
pleader or a miikhtar authorised under any law for the time being in force to 
practise m such Court, and includes (i) an advocate, a vakil, and an attorney 
of a High Court so outhonred, (2) any other person oppointed with the permission 
of the Court to act in such proceeding— S 4 (1) (r) 

Ihe Public pr ccutor ma> ainl himself of the assistance of Counsel retained 
by a private Individual In so availing himself of the Counsel’s services the 
Public Prosecutor bv n • means deprives himself of the management of the ease 
Tlie tno may together work in harmony, if they do -not, Counsel may retire, 
and the Prosecutor may clam to keep the further conduct of the case solely to 
himself * 

S 270 declares that in any trial before a Court of Session the prosecution shall 
be conducted by a Public Prosecutor 

Duties ot a Public Prosecutor. 

The Bomday High Court has thus desaibcd thoe duties — 

The Counsel for the prosecution has most accurately conceived his duty which 
is to be assistant to the Court in the furtherance of justice, and not to act as 
Counsel for any particular person or partv He should not by statement aggravate 
the case against the prisoners, or keep back a witness because his evidence mny 
weaken the nse for the prosecution His only object should be to aid the Court 
in discovering truth A Public Prosecutor should avoid any proceedings likely 
to intimidate or unduly influence witnesses on either side There should be on 
his part no unseem’y eagerness for or grasping at conviction ' 

The Cmcutta High Court has smiilxtly expressed itself — 

The only legitimate object of a prosecution is to secure not a conviction but 
that justice be done The prosenitor is not, therefore free to choose hc\i much 
evidence he will btmg before the Court He is bound to produce all the evidence 
in his power bearing upon the charge It is pnma facie his duty accordingly 
to call those witnes* s who, from their connection with the transactions in 
question, must be able (c gi\» iirportaoi information The only thing that cm 
relieve the prosecution from calling such witnesses is the reasonable belief that, 
if called, they would not speak the truth If such witnesses are not called without 
sufficient reason being shown (md the fact of their being sumrr ned lor tl e 
defence seems to us by no means sufHcienl rrason) the Court may properly draw 
an inference adverse to the piosecution 

• In re Narajan'Pendshe’ii Bom II C It i"*o 

* ItfR t Kashinath D nkar 8 Bom H C R 126 (seep 153! 
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There *s no corresponding obhgahnn upon the nonwed. He h merely ofl ft* 
defensive, and ones no duty to ony one but himself He is at liberty, « w 
the whole or any pin of the case against him, to rely on the witnesses of jw 
case for the proseaition, or lo call witnesses, or to meet the charge in **’7 
nay he chooses And no infereno. unfavourable to him can properly be dra^ 
because he ta! es one course rather than 'inotlier In the present case, these cons 
deration appeal with peculnr force If the xninesscs referred to by the learn! 
Judge are thought b\ the prosecution to be trustworthy men the prosccut on was 
bound to call them If they arc thought not to be so it «eems to tis to be specia f 
unreasonable to reproach the atcuced without calling them 

All persons who are allegea or arc known, to have knowledge of the f^* 
ought to le brought before the Court and ex-tmincd* It is the duty of a Sessions 
Judge to examine all the witnesses sent up by the committing Magistrate unless 
on the repres-“Titahan of the officer conducting the prosecution, he has good ana 
sufficient cause to believe that a witness has come with a predetermined intention 
of giving false evidences 


If a Witness IS not called for the prosecution the prisoner is not entitled to 
have him tendered for cross exanumtion * U is unneccssarj to refer to all the 
cases In the Allahabad High Court decided by Division Benches because these 
as well as all the other co'es on the subject were eonsidciod bv a rtn-L Besc« 
of thnt Court m the following judgment 

" We can find nothing m the Code of Criminal procedure which Imposes 
an obligation on a Public Prcsecutor to call alt the witnesses entered Tn the 
calendar as witnesses for the prosecution In a sessions trial The question of a 
private prosecutor does not ..rise with regard to trial in a Court of Session as 
by *? 2 ?o of the Code of Criminal Procedure a Public Prosecutor is the person 
to represent the Crown In oil such trials We have come to the conclusion that 
it IS entirely m the d scrert n of the PuMic Frostcutor conducting the case for 
the Crown to coll or not to coll any wtness or witnesses at n sessions trial 
nppevring In the calendar as witnesses for the Crown Tt appears obvious to u» 
that it cannot be the duty of a Public Prosecutor acting on behalf of the Govern 
merit and the coontn to call cr put into the witness box for cross examination a 
witness whom ho believes to be a false or an unnecessary witness The rule in 
Fnglsnd is made perfectly plain from the decision of Aldfrson B « That learned 
Judge gave one veo' good reason why those repre«enting the Crown cannot be 
compelled to call a w-itness who ij likely to speak falsely Referring fo such 
witnesses he said — 


• For instance it they were called by the prosecutor, it might be contended 
that he ought not to give evidence to show them unworthy of credit however 
falsely the witness might have deposed ’ 

** That ruling of At-ontsoN B who was a very great Judge is supported 
by a ruling of Parkf B » who there followed a ruling of Lord Campbeli. C J 
after consultation with Crpssvvetl J These Judges to whom we have referred 
were all eminent Jvdgcs of the Engish Bench 

* It is the dut> of a Public Prosecutor to conduct the case for the Crown 
fairlj His object should be not to obtain an unrighteous conviction but as 
representing the Crowm to see th it justice is vindicated and m exercising h s 
discretion as to the witnesses whom he should or should not call he should bear thit 


^ In re Bliu'uio Kxs I I R RCxI,i i fscj loCsvt t R vsv 

* O rmp i Riim S-vba I L R 'xo Cxi T070 
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in mind In our opinion, n Public Prosecutor should not refuse to call or put into 
the Mtness-box for cross^xaminalion a truthful wtness returned in the calendar 
as a Witness for the Crown, merely because the evidence of such w'ltness might 
in some respects be favourable to the defence If a Public Prosecutor is of 
opinion that a witness is a false witness, or is ilkely to give false testimony if 
put into the witness box, he is not bound, in our opinion, to call that w'ltness 
or to tender him for cross-examination In cases in which a prisoner is undefended 
in a Sessions trial, the presiding Judge should, in our opinion, look at the 
deposition of an) witness appearing in the calendar as a witness for the Crown, 
and not called on behalf of the Crown or tendered for cross examination, in 
order to ascertain whether he should not himself take action under S 540 of 
the Code of Criminal Procedure All witnesses returned in the calendar as 
wfitnesses for the Crow-n arc, whether they aie called or not by the Crown, 
bound to be in attendance until the conclusion of the trial, unless they are 
released from attendance by order of the Court, and, before releasing them from 
attendance, the Court should satisf) himself that their evidence will not bo 
required either b) the prosecution or by the defence We have used the term 
Public Prosecutor in the sense m which it is defined.’ (S 4) 

Copies of all documents which a Public Prosecutor may require to take m 
connection with an) trial or investigation on the part of Government, or whItH 
may be furnished to him under orders of a Criminal Court or Magistrate, have 
been exempted from Court fees ‘ 

494 An} Public Piosecutor may, with the consent of the 
Effect of with ^ourt, in cases tried by jury before the return 
dtawat from ptosecu of the Nctdict, and in Other cases before the 
judgment is pronounced, withdraw from the 
prosecution of any person eithci generally or in respect of anv 
one or more of the offences for which he is tried , and, upon such 
withdrawal, — 

(«) if it IS made before a charge has been framed, the 
accused shall be discharged in respect of such offence 
or offences , 

(h) if it 18 made after a charge has been framed, or when 
under this Code no charge is required, he shall be 
acquitted in respect of such offence or offences 

This section has been amended in two respects by Act No XVIII of 1923 
S 134 The power to withdraw from a prosecution is now vested in all Public 
Prosecutors and not merely in those appointed under S 492 (i) Secondly it is 
made cleir that a Public Prosecutor can withdraw from the prosecution “ either 
generally or in respect of any one or more of the offences ' for which the accused 
IS fried It had been previously held that a Public Prosecutor could under S 494 
withdraw only ill the charges under Inal he was not competent to withdraw 
only one of the charges, and thot the High Court on appeal against a conviction 
on the other charge is competent to order the trial of the charge so withdrawn * 

This section marks the distinction between proceedings in which an afqu!»»af 
or conviction must be ordered, nnd those in which the termination is noi fn^j 
so as to operate as a bar to subsequent proceedings 

In a trial before the High Court when it appears at any turn ih** 

commencement of the trial of the person charged that any charge ‘ f fJ / ^ 
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o[ it IS clnrlj unvustaimble, the Judge miy make on the charge ® 
that effect Such entry shall lia\e the effect of staying proceedings "j* 
charge, or portion of the charge as the case may be — S 273 But this a 
amount to an acquittal in bar of subsequent proceedings See S 403 ^ ^ 

When more charges than ortc are made against the same person, and 
a coiiMction has been had on one or more of them, the complainant, 
officer conducting the prosecution may, avith the consent of the Court, wit 
the remaining charge or charges, or the Court of its ow n accord may stay the 
into, or trial of, such charge or charges Such withdrawal shall have * 
of an acquittal on such charge or charges, unless the conviction be set . 
which case the said Court (subject to the order of the Court setting aside 
conMclion) may proceed with the inquiry into or trial of the charge or charg 
so w ithdraw n — S 240 

A person committed to the Court of Session cannot be discharged 
S 494 He can only be acquitted If a commitment is bad in law, it shouM 
be referred to the High Court so as to be quashed but if the prosecution be 
withdrawn, there must be art acquittal* This would necessarily be subject to 
S 273 as eirptained by S 403, Expln 

S 494 applies, both to a Public Prosecutor appointed by Government under 
S 492, and to one appointed 6y a Magistrate under S 492 (2) for a particular 
case There has been an amendment of the faw in this respect which renders 
former cases obsolete * 


And S 493 (a) as enacted by this Code gwes a person, who is permitted 
under sub section (1) to conduct a prosecution, the some power of withdrawal as 
li given m S 494 S 240 permits the officer conducting the prosecution, 
the consent of the Court on the conviction of the accused on one or more of the 
charges against hm to withdraw the remaining charge or charges 

A prosecution can also be abandoned when the offence has been lawfully 
compounded (See S 345 which declares what offences may be compounded by 
the parties, and what offences can be compounded only with the permission of 
the Court) A composition within S 34S h“S 4oe effect of an acquittal — 
S 34S (6) 

^ If a summons case has been mstitated otherwise than upon complaint, a 
Presidency Magistrate a Magistrate of the first class or, with the previous 
sanction of the District Magistrate, any other Magistrate may, for reasons to be 
recorded by him, stop the proceedings at any stage without pronouncing any 
judgment cither of acquittal or of conviction, and may thereupon release the 
accused (S 249) , and that does not operate as an acquittal m bar of proceedings 
subsequently taken — S 403 Expln 

An accused person is, after withdrawal under S 494 and discharge, a com 
petent witness ^ 0ut this wcufd now be so only after a complete withdrawal 

The Court in which the prosecution is withdrawn under S 494 should be 
careful in record ng the order of dischaige or acquittal resulting from it so that 
its proceedings should be complete as it may be necessary to examine the person 
so discharged or acquitted ns a witness against others So when this had been 
omitted it has been held that the particular person could not be examined as 
a witness under a conditional pardem (S 337) and his evidence was rejected as 
inadmissible* (Prom this judgmcnt'it might be contended that this person was 
not discharged or acquitted and would still be liable to be prosecuted— a result 
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apparentlj not contemplatod) But m another case it has h«a fc»li tii* r.-v 
T^nthstanding the imd'ertent admission to record a fomal c*d'“ c* 
the acomplice ctsised to be on tml a« soon as the pro^eaiticn ajjirs* 
s\ithdra\\n and tint being so he became i competent wiiriess ' 

In a cognizable case a private prosecutor has no locut /tar-ii, “ T'* C— r- 
IS the prosecutor and the custodian of the public peace, and if « d-id's t- r“ 
an offender go no other aggrieved part} can be heard to ce: ti* 

that he vvns not taken his full toll of of pmate vengeance ”* 

\Vherc a Sub.di\isional Magistrate pemiitted the eejrpla rz-* to s* 

Qun vakil, the defence, after a charge had been framed, app'i^ t t.*i» V-'v 
tratc asking that the case against them might be withdr^n-n « p-ez:- 
On this applicifion being fonvirded to the District Magistrat* t-V >• 

the Prosecuting Inspector, who up fill then had had nolfirg to 
case, to enter a withdrawal *1 was held that the action of iV D »*'r’ 
was ultra vxrtt and must be set aside* 

Neither an order of discharge not of acquittal can propel/ t.. S'.rJ* i 
where the accused have not been called upon to appear at ar "so , t*' 
''police withdrew a preliminary charge sheet under S 107 of tLi C</ie Wr 
parties had^been ordered to appear, this was no bar to pr^m -* - ^ 
charge sheet against some of the same persons, though tV "S 

endorsed on the first charge sheet that the accused were acq-. ••-** * ^ 

In one Madras case Wailis C J , held, m a case JanJ M y» ,, f 
that where 1 Public Prosecutor had withdrawn frr-n ih* ^ 
summons-cave befire the accused had been served and ih» *— v-» " J 

under S 404. further proceedings were barret! whether lh» *' 

»iad to have Ijeen tried or not' This point had*been ra.Md 
further discussion of this case and other cases on ih* f»~» 

s 403 ” *- W 


Witb the consent 0 } the Court. 

An order giving consent to a Withdrawal under S s-u 
should set out reasons so that the High Court on 
to determine whether the lower Court has cxertiveif tt» r* 
on the other hand the Patna High Court has held thet**'' ' * r 

3 Court to record its reasons foe consenting to the -r- . 

and w'hcre the Court has not, on the face of the 1 

cretioil arbltranh, the High Court will not interfere r "c 

Where in a case under Ss 344 and 366, Penal Ox 
sought to w-ithdraw from the prosecution on the j- ^ ^ 

dence of use of force, the Sessions Judge should o-hv ^ 

examining the commitment record before gumg }, >r • ^ 

was m the commitment record prtma fane evjd^,,.^ "" t ” 

consent was mpropeAy tifTi>rded* '* — *" * 


495 ( 1 ) Any JfHgistnte inquirin-r ... 

Permission to con ma\ permit tlic 

duct prosecution pcr'ton OtllCf fftjjj 

a rank to be prescribed bj the LocaJ f 1 * 'f 
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but HO person, otJicr tliin flie Advocate General, 

Counsel, Go\cinmcnt Solicitor, Public Prosecutor or other ott 
gcnerallv or speciallj empowered bj the Local Governroen^ 
this belnlf sliail be entitled to do «<o witlioiit such permission 

(3) Any sucli oilicer shall ha^c the like po^cr of 
ing from the prosecution as is provided by section 494, ana id 
provisions of that section shall apply to any withdrawal by 
officer. 

(3) iVny person conducting the prosecution may do so person' 
ally or by a pleader 

(4) An officer of Police shall not be permitted to conduct 
the prosecution if he has taken any part in the investigation into 
the oilence witJi lespeet to which the accused is being 
prosecuted 

In UppiB Burma (not including the Shan States), notnithscandtng anything 
in S 49o, Q (✓ourt may allow any pohce-olhccr to conduct a prosecution 
Reg 1 ol 1935, Sch \ 

S 493, It should be noted, is limited m its operation to inquiries and trial* 
held by Magistrates If does not apply to security proceedings >■ 

S 14s of the Indian Railways Act (IX of tSpo) declares that the Manager 
of a Railway administered by*Go»ernment or a Native btate and the agent ot a 
Railway administered by a Railway Company may, by insiiument in writing 
authorttc any Railway servant or other person to act for and represent him in 
any ptoceeduig before any Civil, Criminal or other Court, and that any person 
so authonied shall, notwithstanding b 495 of the Cede, be permated to conduct 
such prosecution without the permission of the Magistrate 

S 495 leaves it open to the Local Government (Ihe previous sanction of the 
Governor General in Council is no longer necessary, see the devolution Act, 
1920) to declare the r-inh below which no police officer can be permitted by the 
Magistrate to conduct the prosecution m any inquiry or trial before him, sub;ect 
to such orders any person cm be permitted to conduct a prosecution Ihe 
District Magistrate or, subject to h s control, a Sub-divisional Magistrate may 
appoint any person to be a Public Prosecutor (in the absence of such officer) for 
the purposes of any case, but if such person « a police officer he must not be 
below such lank as the Local Government may prescribe— S 492 (2) 

1^0 persons etcepl certain specified officers, are entitled, as a matter of 
right, to conduct a prosecution in any inquiry or trial 5 n a Criminal Court unless 
permitted by the Magistrate to do so With such permission such a person 
becomes a pleader as defined in S 4 (x) (r) With the defence it is otherwise 
Every person accused before any Criminal Court may of right be defended by 
a pleader — S ^40 

A Sub divisional Magistrate permitted the complainant to retaiii his own VaWl 
m a case pending before him VVhen the case for the prosecution was closed 
and 1 charge had been framed the accused put in m application to the ttym^ 
Migistrate, asking that, on certain terms the case against them might he 
withdrawn On this application being sent to the District Magistrate the 
latter directed Ihe Prosecuting Inspector, who up till then had had nothing tv 
do With the case at all, to withdraw the case, and he did so. It was held that 
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the Distnct ^!aglst^ate’s action v.as ultra vtres and must be set aside* This 
case %^as decided under the old latv, jUst after the netv lan% as laid down m 
S 49J (2) as amended came into force Now it would seem to be possible for the 
District Alagistmte to appoint the Prosecuting Inspector to be a Public Prose- 
cutor for the purocses of the particular casct so that he could enter a withdrawal 
^\Tiether the District ^^aglstratc would exercise n wise discretion in taking 
such iction, IS another matter, and if he did so the Court would probably be 
justified in withholding its consent to the withdrawal 

If a police ifficer so appointed under S 495 to conduct the prosecution in 
T case before 1 M^glslrate has been er^iged in the in%estigation of the case, 
his functions should be confined to his examination as a witness and to the 
suggestion of questions to be put by the prosecuting police officer, as it is 
undesirable that questions to be asked should be suggested directly to the 
Magistrate by the inxestigating police officer* But if contrary to sub-section (4) 
the in\estigating police officer has crnducted the prosecution it will not 
inNahdate the trial * 

It IS not the proper dut} of the Police to prosecute criminal cases which they 
ho\e been engoged m inquiring into It is at present a duty assigned to them, 
and il being assigned to them they are bound to perform it to the best of their 
ability, but it is not their proper duty ond they should be relieved of such 
busmens In this case th* officer appointed to conduct the prosecution was a 
most important 'xirroborating witness The result of his having been appointed 
to conduct the prosecution wa« that the prisoner's Counsel objected to his being 
put m the witness box, because he had been present at the whole of the trial and 
at the examimtion and cross eximination of ill witnesses* (See ilso the last 
porti n of the note to S 493) 

The following rules have been issued for the guidance of police officers 
m conducting prosecutions in Cnminal Courts m Bengal — 

I A PoLiCE-orncER TO ATTEND ALL CRIMINAL CointTs —It 1$ desirable 
that at the hearing of every criminal case sent up by the Police a responsible 
police-officer be m attendance to conduct the prosecution if the Magistrate 
wishes him to do «c or otherwise to assist as he may be desired 

ll_^\iut OpriCERS TO PROSECini- — In cases of peculiar difficulty or great 
public importince the Disirict Supcnniendent or hu Assistant should unless 
there be gjod reason to the contrary attend m person 

In ordinary cases this duty Will devolve on the Court Inspector 
In petty and simple cases or when two or more Crimiml Courts are sitting 
it one time head constibles attiched to the Court may be deputed 

At a subdivision the duty will be performed bv the Heid police officer 
employed m the Court excep* in such cases is it is expedient that the District 
Superintendent or his Assist nt should ittend ui person 

III — pROsrcuTioN IN Tower Cot rt® — ^T he first duty of the pnli e officer 
will be to miUe himself thnrouehlv icqui nted heforphmd w th the fiefs of 
the case ind' tlie evidence id<fucii>re in support ot' suefi tacts t 7 rd'inirily ampfe 
time vvill clipse between th completion of the inquiry and the hearing of the 
case to enable the Court officer to mvke Iiimseir complete mister of the contents 
the specnl d anes No pains ®houM be spired for this purpose is it is obvious 
that m officer who attends the Court with in imperfect knowledge of the facts 
that eich witness is able to prove may do the case material harm The special 
diaries if carefully prepared will genenllv be found to contain ill the informa 
tion essential fnr the proper condi et of the pm«eiution In intricate and 
heinous case* the officer who made the local investigation will as a rule hims»If 
appear as witness and n such rases he should •‘rringe to see the Distnct 
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Suptrmtendent ond Court In«pector before the Court opens, and ascertain ttst 
the stronij points of the nsc ore thoroughly understood . ,, 

IV — Sessions Case— In n Sessions cise, cither the Sfagisfrate, or, 
the Mngi«inte desire it the District Superintendent should draw up, loc 
guidince of the Gosernment Plender or other oflleer appointed to conoutt 
prosecution, a memorandum containing a concise histoiy of the case and of 1 * 
specific facts to which each witness Is able to speak Hus memorandum togetne 
With the special report or special dianes and copies of necessary eviderw 
should be jnade cacr to the Goxernment Vakil nt least three days before t « 
day appointed for the trial and should be returned at the close of the trial wa 
such remarks as the prosecuting officer may wish to offer The memorafioo 
will be treated by the Pleader or other officer as a confidentiaJ communication 
The Court Inspector or Police-officer acquainted with the case should be present 
to assist the Goaernment Vakil thioughout the case If the Magistrate so 
desires In appeals of importance the Valcil should be duly instructed, an 
should make himself acquainted with thi. contents of the file 

V — roMuUNiCATiOKS OP FiNAi OnDiTis TO Local PoLtcE — AH final orderi 
m cases sent up for trial, wf ether at the Sudder Station or at Sub-division® 
should be communicated to the officer who held the inquiry Nothing can be 
more discooraqinq to a police officer who belieies he has sent up a true cate 
on good and sufficient evidence than to recene from the Court Inspector only a 
brief not ce that the case has been d stnissed Where error# on the part of ih* 
local Police ari>«e from want of experience or insufficient knowledge of the laws 
of evidence much good would result from a careful explanation of their error by 
the District Superintendent fn a case where the acquittal fs due to less satis 
factory causes it Is the more Incumbent on the Di»fnef Superintendent promptly 
to mark his disaporovaf of the result by a timely warning addressed to the officer 
by name 

VI~Obiect of Riii.rs —Every District and Assistant Superintendent is 
enjoined to assist the Magistrate to the utmost of his power to gne effect to the 
above rule The procedure now ordered should tend at once to the more careful 
conduct of inquiries the more comolcle preparation of special diaries and the 
better exposition ind understanding of the evidence at the hearing of coses and 
no duties are more peculiarly the duties of a police-officer than these 

The fees chargeable under the Court Fees Act (VII of 1870) have been 
remitted in regard to copies of all documents furnished under any order of any 
Court or Magistrate to an> Government Advocate or Pleader or other person 
specially empowered on that behalf, for the purpose of conducting any (rial or 
investigation on the part of the Government before nnv Criminal Court also on 
copies of all documents which any such Advocate or Pleader or other person is 
required to take In connection with any such trn] or investigation, for use 0/ 
any Court on which Magistrate may consider neceseary for the purposes of 
advising Government in connection with xny mminal proceeding' 

CHAPTEK XXXIX 
Or Bah, 

The provisions of this Chapter apply, so far a» may be, to bail given and 
bonds executed under S 132 of the Indian Railways Act (IX of i8go)— S 134 (4) 
of that Act 

-V , 

498 When an\ person other tlnn a person accused of a 
In what cases bail non-hailiblp offeiice 18 arrested or detained 
ovithout ava rrant by an officer in cliarge of 0 

* Cai Ind i88g Part I p 506 



OBif. IXXIX 

Sec 400 


OP BAIL 


749 


police-station, or appears oi is brought before a Court, and is 
prepared at anj time a\lule m tlie ciistodj of such officer or at any 
stage of tlie proceeding', before such Court to gi%e bail, such 
person sliall be released on bail Proiided that such officer or 
Court, if be or it thinks fit, maj, instead of taking bail from sucli 
person, discharge liim on liis c\eculing a bond without sureties 
for bis appearance as lieroinafter proiidcd 

Provided, further, that nothing m this section shall be 
deemed to affect the provisions of section 107, sub section (4), or 
section 117, sub-section (3) 

“ Bailable offence means an offence shown as bailable in the second 
Schedule or which is made bailable by any other law for the time being in 
force and “ non bailable offeree ' means any other offence — S (4) (i) (b) 

S 496 relates onij to bailable offences, for which obviously the person 
accused should be admitted to bail and discretion is given to release a person 
so accused on his own recognizance 

Sch V’ 4 *) contains forms of a bond and bad bond taken under S 496 
Bonds and bail bonds for personal appearance in criminal eases are exempt 
frojn stamp-duty— Court Fees Act {VII of 1870) S 19 cl w) 

Only a police-officer in charge of a police station can so release a person 
arrested or detained by him without a warrant, and then only if such person 
IS accused of a baihble offence, bit if, m the course of an investigation into a 
non bailable offence such police-officer is of opinion there are not reasonable 
grounds for believing that the person accused of such offence has committed It, 
but that there are sufficient grounds for further inquiry into guilt such person 
shall be released on bail or on his own bond without sureties for his 
appearance — S 497 

\ Vlagistrate before whom a person is brought under arrest for an offence 
which IS bailable ,n a warrant issued under the nstrodition Act 1903 for his 
appearance before 1 Political Officer cannot release him on bail if there 1$ no 
endorsement on the warrant authorising him to do so ^ 

S 63 provides that n^’ person who has been arrested by a police officer shall 
be discharged except on his own bond or on bail or under the special order 
of a Magistrate and although an offence may not be cognizable by th“ Police 
and bailable if the person has committed it in the presence of a police-officer, or 
when accused of such offence if he refuses on the demand of a police-officer to 
give his rame and residence or gives a name or residence which that office has 
reason to believe to be false he may be arrested until his name and residence 
may be ascertained subject to his being sent to the nearest Magistrate within 
twenty four hours from the time of his arrest, or to his being released on his 
bond to appear before a Magistrate if so required, if his true name and residence 
be ascertained with n that time — S 57 

If, upon an Investigation it appears to the officer m charge of the police- 
station or to the officer making the investigation that there is not sufficient evidence 
or reasonable ground or suspicion to justifv the forwarding of the accused to a 
Magistrate, such officer shall if such person is in custody, release him on his 
executing a bond with or without sureties, as such officer may direct to appear 
before a Magistrate empowered to take cc^mzance of the offence on a police 
report — S 169 . 

S 170 provides that if the offence under investigation is made out, he shall, 
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If thL o/Trnce be bitlable and ihe nccused is able to give secunty, 
from him for his appearance before a competent Magistrate and for hu a^ten 
from diy to diy' 

S £1^ nlso proMdes thnt when n person is required by any Court 
to executt, n bond wjth vr without sureties, such Court or officer may, ^ 

m the case of t bond for goxi behaviour, permit him to deposit a sum of mo ^ 
or Gr>\crniT)ent promissor) notes to such 'itnount its the Court or officer tfloy 
in lieu of executing such b'>nd 

The sufficiencj of bid tendered in nrcordance with the order of a 
should be determined by him and not be left to the Police ^ But there >* 
renson why the police should not be directed to enquire into and report on su 
•» mitfer | 

I'he second pro\iso is new S 107 (4) 1 s>s down that a Magistrate to whom 
a person is sent under sub»xection (j) of that section maj detain the person m 
rustodj pending further action by himself under Chapter VIII The first 
to 6" taf^en viould be the malting <f an order under S Z12 Under S Ji? O’ 
Magistrate can require security pending the completion of the mquiO if f}** 
opinion immediate measures are necessary for the prevention of a breach of the 
peace or disturbance of the public tranquility, or the commission of any onenw 
or for the public safety and can detain the Accused in custody pending 
furnishing of security Veither of these provisions shall be deemed to be affected 
by anj thing in S It had already been held* that S 107 (4} makes a” 

exception to the general rule laid down m S 496 that bail shall he allowed ih 
all cases in which a person is not accused of a non bailable offence But it has 
been held that when a Magistrate takes proceedings under S jd ? to take secunty 
for keeping the peace he should ordmanfv adm t the person proceeded against 
to baif The terms of S 107 (4) which give him a discretion to detain such ■» 
person temporarily m custody indicate this L\en if he has been arrested he 
should be admitt^ to ball * 


497 (1) Wlien an> per<5on accii'tcfl of tiny non'bqihble 

When bail may he offcnce arre'ifcd or (IctTiiiod \nfhoiit "wniTant 

taken m case of non ])} HI ofllCCr 111 clnrgC Of fl pollCC'StatlOR , OF 

bailable offence qppc'ifvt OF IS firought bpforo g Coiift, lic maj 
be relented on bail, Init be slnP not be so released if tliere flppe^r 
reasonible ground?? for bclieiing tint be Ins been ffinlfy of an 
offence punnlnble mtli death or tnnsportation for life* 

Provided tint tlie Court nni direct tint nnj person under 
the nfte of sixteen \ears 01 nm wom'in or anj sick or infirm 
pcr‘5on accu‘5ed of such an offence be reloT^ed on bail ; 

(2) If it appears to such officer or Court at nnj stage of the 
iniestigation, inQiurj or trni, as the cavie maj be, tint there are 
not reasonable grounds for beheung that the accused has com 
mitted a non-bailablo ofTence, but that there arc sufficient ground' 
for further inquiry into his guilt, the accused shall, pending such 
inquirj, be released on bail, or, at the discretion of such officer 
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or Court, on the execution bj liim of a bond without sureties for 
Ills appearance ns hereinafter pio\ided 

(3) An officer or .v Court releasing anj person on bail under 
sub-section (1) or sub-section (2) shall record in writing bis or 
its reasons for so doing 

(4) If, at anj time after the conclusion of the trial of a person 
accu'sed of a non-bailable offence and before judgment is delivered, 
the Court is of opinion that there aie icasonable grounds for 
beliCMng that the accused is not guilty of anj such offence, it 
shall release the accused, if lie is in custody, on the execution by 
lum of a bond uithout sureties foi his appearance to hear judg- 
ment delivered. 

f5) A High Court or Court ol Session and, m the case of a 
person released bj itself, any other Court may cause any person 
who has been released under tins section to be arrested and ma> 
commit him to custody. 

‘ Baihble ofTence ” means an ofTence shown as bailable m the Second 
Schedule, or which is made bailable by any other law for the time being in force, 
" non bailable offence m-ans any other offence — S 4 (1) (h) 

S 497 declares m what circumstances a Court or an officer in charge of a 
police statior may release on bail a person accused of a non bailable offence 
The proisions of the old hw up to 1933 were m some quarters criticised as being 
unduly stringent in the matter of allowing bail in non bailaSle offences A 

person accused of a non bailable offence could not be released on bail if there 

appeared reasonable grounds for believing that he had been guilty of the offence 
of which he was accused, but under S 498 a High Court or Court of Session 
could admit any person to bail or reduce the bail in any case The legislature 
has now considerably liberalised these provisions The Court or the officer in 
charge of a police station can release on bail any person accused of a non bailable 
offence, unless * there appear reasonable grounds for believing that he has been 
guilty of an offence punishable with death or transportation for life There 

is, by reason of the new proviso to sub section (i) no restriction at all in the 

case of juvenile offenders, women and sick or infirm persons Sub section (4), 
which IS new, enables a Court to release on personal bond pending delivery of 
the judgment, when it is of opinion that there are reasonable grounds for believing 
that the accused is not guilty of any non bailable offence In this case the 
proceedings are complete except Sor iftie fteVivery ol tVie judgment, and the Court 
IS not required to prejudge the case to the same extent as a Court acting under 
the earlier subsections, nevertheless it is possible that the power conferred by 
sub section (4) may at times prove embarrassing to the Court To counterbalance 
the liberality of the bail provisions the legislature has provided in sub section (5) 
that, not only the Court which has released on bail, but also the High Court 
and the Court of Session may cause any person who has been released under 
S 497 to be arrested and may commit him to custody 

The legislature refrained from an attempt to give effect to many of the 
numerous decisions of the Courts laying down entena for the guidance of the 
subordinate Courts in the application of the bail provisions But many of the 
rulings will still be applicable 

Every arrest without warrant must be reported by the officer in charge of a 
police station to the District Magistrate, or, if he so directs, to the Sub^divisio 
Magistrate, whether such person has been idmitted to bul or not — S 63 
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person w ho has been arrested l>> a pultce-oflkcr shaf! be discharged except on Im 
oivn bond oi on bail, or under ihe special order of the Magistrate — S 63 

If, upon jn investigation of a cognizable offence, it appears to the oflicer in 
charge of a police station that there is not sufEcicnt evidence or reasonable gfwn 
of suspicion to justify forwarding the accused to a Magistrate, such officer nwy 
release him on his executing -t ^nd with or vvilhout sureties — S t6g 

Although da sworn ftstimony has been recorded against the prisoners ^ 
custody, an order of commitment to custody uf remand to police custody may « 
passed »f evidence is avaibbi. bm not recorded until further evidence, which n 
forthcoming is similarly available h is often very desirable 10 postpone we 
i.ommencenient of an incjUirj for a short period in order that, when coromenew 
It may be continuous and conducted m such order in regard to the examination 
of witnesses as may best set out ihe faci» to be given in evidence The accused 
have a right to have the “vid nee recorded at as early a period as possible, at’® 
the fact that there is or may be a great body of cviaence forthcoming against 
them IS not a good ground tor detention for an inordinate period, but they 
not entitled to be admitted to bad merely because for this reason, the commence 
ment of the trial has been de/< rred ‘ 

On the first occasion ihit accused persons are produced, it is not necessary 
to gi fully into the charge it is rdmarily sufficient to show, by Uie evidence of 
an officer of the Police thit the Police Are m possession of information they believe 
to be reliable that an offence his been committed, and that the accused persons 
were concerned in Its comcnisiim Sut when the accused persons are brought 
up after a remand some dire t evidence of the eonneciion of the accused with the 
crime should be required to ju<Ufy tie Magistrate in refusing bad, and with each 
remand tlie necessity for the production of implicating proof becomes more 
strong * 

The statement of a police-officer of superior rank that he has sufficient evidence 
which he believes to implicate the accused with the alleged offence ts reasonable 
ground for refusing bail, but where there had been detention on remand for some 
weeks the pmoner should have been admitted to bail * 

An order for remand ‘h>u’d be passed m the presence of the accused person 
To lemand is to re commit to custody, and therefore, as a Magisterial commit 
ment requires the presence 0/ the prisoner, his recommitment also requires that 
presence so as to give him opportunity of applying to be admitted to bail * 

A Magistrate canfjot require buil from an accusea person against whom he 
finds that the evidence is insiiffititut to prove an offence, merely because more 
evidence might turn up * 

fhe amendment of sub section (i) leaves far more to the discretion of the 
police officer and the Court than did the old law, and at present they have little to 
guide them m the exercise of their discretion There are however numerous re 
ported cases showing the urcumstnees which have Jed the High Courts to release 
on bail in non bailable cases order 5 ^9$ 

In one case Ihe Calcutta High Court in setting aside an order refusing bail 
for a non bailable offence, sdmitt^ a Raja to bail on his consenting to be guarded 
in hiv own house and debamd from all co-nmumcation with persons said, nghtlv 
or wtongly, to be his associates in crime* 

If after a remand no evidence of an incriminating nature is produced the 
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Court may reasombi) con lurfe tint ^ch e\idencc is not forthcoming and on 
that ground may admit the accused to ball ' 

An order bj a subordinate Magistrate is not open to reMsion by the District 
Mngi«irale If he considers that the order is wrong, he should report the matter 
to the Hijjh Court He cannot under S 528 transfer the case for the purpose of 
gi\ing effect to his own opinion* 

The detention of an accused during trni should not be regarded as penal. 
Its obje t IS to secure his attendance * 

It not mfrequcntl) happens that if the High Court has admitted a person 
to bad in re\crsal of an order of a Mag strate refusing bail, notice Is sent by 
his Plender by telegram The question his accordinglj irisen how fir the Magis 
trate is bound to act on such information for the correctness of which he has 

no guarantee. In one case it was held that the Magistrate should have acted on 

such a telegram, which on its face bore the stamp of genuineness, and that if 
he liad any reason to doubt it, he should have satisfied the doubt by a telegram 
to the Registrar of the High Court • This decision 1$ open to criticism, inasmuch 
as it is an easy matter to send a false letegnm and thus secure the release of a 
person, for whom the High Court had refused bail, before the High Court’s 
ord«r was received 

498 The amount of e\cr) bond executed under this 
Power to direct Chapter Rbal! be fixed uitb due regard to the 

admission to bail or circumstanccs ol tlio CISC, and shall not be ex- 

reduetion of bail cessuc ; and thc High Court or Court of Session 
mij in anj case, whether there be an appeal on conviction or not, 
direct tint any person be admitted to bail, or that the bail required 
bj a police-ofiiccr or Jlagistrate be reduced. 

A Court of Session may, m referring a case under S 4^8 to the High Court 
3$ a Court of Revision, direct that the person under sentence may be admitted 
to bail 

S 426 enables an Appellate Court, for reisons to be recorded in wmting, to 
release an appellant on ball, or on his own bond, or to suspend the execution of 
a sentence or order appealed against 

A District Magistrate is not competent to admit a person to bail in a case 
where bail has been refused by a suboidmate Magistrate holding the trial If he 
considers that the order is erroneous, he should refer the matter to the High 
Court for levision* 

Nor can a Sessions Judge admit to bail a person sentenced by him who has 
appealed to the High Court * 

The Madras High Court his admitted to bail a person who had appealed to 
thc Privy Council notwithstanding the objection taken that such an orefer can be 
passed only by a Court of appeal or revision) • 

In acting under S 498, it was held the first point for consideration is whether 
'* there appear reasonable grounds for believing that he is gmlty of the offence 
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ot uhJi.li lie IS flfcuKiJ, (fh« niipuf^ Hot* i»c in ofTfOce punishable uith 
vr irMiiiyuri^uon (or iiU f NutuiiliiMnding th^t ibm *%■»» some e'io«^ 
»'h;c/7 f'cj bd<jrc .« jur}, iHc C ilcuita liigh Court admitted sofH« 

actUicd 01 rJunlir |o bad, htcaufe the case agliust thehi uos not cunsisttrx m 
ihtt of'^wst others lito in </pu»tiun lor tlw jJnie o/fcncp, and tho Coron^ 
jur> 0 } a inifonti hid hnitm Ihn the oHencj. had been committed by 
person# unknown, in the /act, of tiidence repeated before the iMagistrate oW 
other mjdenco u n adducrd « nas he/d l/iat the prt*Qncj’4 should be odimK'^ 
to bad ‘ 


ihe power fioeft to the Jligh Court j* not aflec/ed b> the Cnnunal La 
Afjiendnient Act/ Ji/ciK it* /r, 14 Hm m «erc»sing it the High Court comiu'^ 

b ra Under u/>i.h the /xnierr r»t ill Court# other mah the High Court 
Sessions Court hue been made subject to the provision that no person retn'^r'^**’ 
<0 custody jn jJ'e toin-ttr of procet-dmgs under the Att shall be released on 
il there appear* to be suthcient ground tor Inquiring into his guilt i^ot 
restfictwn nas been placed tq tftc i/ig/. Court, 8t‘ll that Court should app^ 
b in the s-vmc waj as i> .^97 Umic an accused ptr$Dn has not aitchdea 
during the Maftssfgru! inquiry tn? grant of bail b> ihtf proper authority omnot 
be caned into tpiestion * 


f'lrt / of the Crimmil Liw Amendment Act, \l\ 0/ jpoS, which induird 
is la and 14 h'ts been repelled b> Aft ' of tfJJ, b 4 ffot the case 1$ 
at tudCcming thv ttuiude v\|jich a iligh Court would adept towards such prnM 
#10115 ihc satin, //ifih Court ins luld thu b qy; contain* a role foundi-d on 

justice tod equity anti •hooM be lollowed b> the High Court unless anything 

appear# to the coninr) ihc titended powtr# gnen to the High Court j?y 5 

aija ore not to b* useu to get rid of the rcosonaole and proper provision oJ the 

1i\v hid down iJJ .T ■i<jr^ fi'i* " '* W.1J1 rckronco lo t)»o »ord 

tne at b 407, wfof* >« amcflimeiit m 19*3, whether the learned Judge would 
u4 the samo /anguige m regard *0 b 497 >f now stands aUer amendmeht is 
a matief of opuuon In this «#« the Court refused bad where a contt-ssiofl of 
A CO accused implicatme hoth himself and his co^ccused was materially 
corroboraied as to iPt latter by other evidence lahen at the pretmiiaafy inquiry 
ihe ofienccs w-re under b# yo? and yjy, Pehai Code, it appears that hurt wa# 
caused^ and the Offence und^r b 307 was therefore punishable with transporu 
tion tor hie, this ruling would iherelore be applicable to the present law 


The High Court can grant bad under dause <f of 1(5 DtUtrs Patent 
(Calcutta) only m coses falling withm it# provisions, ani especially when the 
Court has declared the case to be a ht one for appeal to the Privy Council^ or 
when special leave to appeal has been granted it has no power to grant bail 
under clause 41 or under b 49^, i/i order to enable a person to petition the Pnvv 
Council lor 'special leave to appeal, or unti) such petmon has been disposed of* 
S 499 h particularly wjde, and a Sessions }i;dge has pownr fo admit to bad a 
person whose case has been referred under S laj (3) * 


IVhcnever the Court of Session under S 495 directs » n«5on to adtaiUed 
to bail, the Session Judge sbafl order such bail to be given before the Nasir ot 
the Court 01 before such MagistraW as the Judge may tftmK most concement ‘ 
Bondi or bail bonds for personal appearance in criniinal cases are eaeiupt 
from stamp-duty —Court Fees Act, (VII of 5 Cl. xy 


* JohurMulI lO Cal H Jorj 
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499 Bpfore pci**©!! is released on bail or released 
Bond of accused on lus own bond, a bond for such sum of monej 
and sureties qc- (|,p policc-officer or Court, as the case may 

be, thmhs sufficient shall be executed bj such person, and, when 
he IS released on bail, In one or more sufficient sureties conditioned 
that such person slnll attend at the time and place mentioned in 
the bond, and shall continue so to attend until otherwise directed 
ba tlie police-officer or Court, as the case maj be 

(2) If the ease so require, the bond shall also hind the 
person released on bail to appeal when called upon at the High 
Court, Court of Session or other Court to answer the charge 

Sch V (43) gives the forms of a bond and bail bond taken under S 499 by a 
Magistrate 

Bonds and bail bonds for personal attendence in criminal cases 'tre exempt 
from stamp-duty — Court Tees Act, VII of 1870, s I9 c! xv 

There is nothing illegal in a bond for nttendance *' on the first inquiry or at 
other times required,” and its penalty can be enforced on default to attend after 
verbal notice* 

S 170 directs the Police in a baiHb’e case which is sent In to the Magistrate 
to release the accused on bail for his appearance before such Magistrate on u 
fixed da> and for his attendance ftom day to day before such Magistrate until 
othoruise directed 

The sufficiency of bail oficied should be determined by the Court requiring 
it It should not be left to the Police, though the Court is at liberty to call for 
a report from the Police on the subject * 


500 I'D As ‘.oon ns the bond has been executed, the person 
Discharge from for wbose appeaiancc it Ins been executed shall 
be rcIeaKcd , and. uhen ho is in ]ail, the Court 
admitting him to bail shall issue an order of release to the officer 
m charge of the jail, and «iich officer on receipt of the order shall 
release him 

(2) Nothing in tins section, section 496 or section 497, shall 
be deemed to require the release of anj person liable to be detained 
for some matter other than that in respect of which the bond was 
executed 


501 If, through mistake, fraud or othenMse, insufficient 
Power to order accepted, Or if they after- 

jufficient bail when Murds become insufficient, the Court may issue 
that first taken is <1 ^^^rrant of aixest directing that the person 
released on bail be brought before it, and mav 
order him to find sufficient sureties, and. on lus failing so to do, 
maj commit him to jai! 


* Haslavaram Subba Reddi Weir iiii 

• Q Emp V Gavitn ProvunnnCbosal I 1 R.t^Cal 4^5 
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S SOI apple*, onl) (n ca»«s nlirre there arc sureties and where throu|^ 
mi tnke /nud tr othcrwi'e msufncicfit sureties ha>e been accepted it ha* 
npplicil on where there arc no such grounds So the issue of a wirrant 
nrrest of an nccused person who hn been reJensed on his own bond is not jusnfi” 
b) S 501 nor IS It legil under S 90 unless the Court records its reasons 


502 ( 1 ) All or ‘iiiretio'i, for flic nffenthnee and appear 

Discharge cl Tncc of a pcfcon rclo'i'^cd on Inil miy at any 
*“^**^'* tjn)p npph to n Mn^i'^frnfo fo di^clnrge tn® 

bond either \\hoH\ or ‘>0 fir ai relates to the applicants 

(2) On finch application being made, the Afagifitratc shalj 
ifisiic Ins uamnt of arrest direr ting tint the person so released 


be brought before Inm 

(3) On the appearance of micli person pursuant to the 
warrant, or on Ins %oItintar} fiiirrcndcr the Magistrate shall direct 
the bond to be discharged cither atholh or so far ns relates to 
the applicants and shall call upon siicli person fo find other 
sufficient sureties and if he fails to do so, mnj commit him m 
custody 

It IS only on the appearance «f the person released on bnij that the bond of 
the sureties is discharged (see subsection 3) 

For the discharge of sureties for persons bound evei under Chapter VHI see 
Ss ia6 ia6A 

On an ooplication by a surety for his dscharge from Mb I ty on his bond 
the Magistr^iSf h-is no opt on no .nsmry or Scoring of the jp! Mtion on its 
merits can tike place The Mag«lr'ite must issue n warrant of arrest* 


CHAPTER XL 

Of CoMJiifisiohs ron tht BxAnriNATiON of Witnesses 

503 (1) Whenever m the course of an inquiry a trial or 

When attendance '•"J procccding undcf fhis Code it appears 

of witness may be to 1 Prefildenrv Magistrate a District Magis 
dispensed with ^ Coiirt of Session or the High Court that 

the examination of a uitnesfi is necessary for the ends of justice 
and that the attendance of such witness cannot be procured with 
out an amount of delaa expense or inconvenience which, under 
the circumstances of the case itould be unreasonable such Msgis 
trate or Court may dispense with such attendance and may issue 
Issue of commis ^ coDimission to any District Magistrate or 
s on and procedure Magistrate of the first class, ovithin the local 
1 ereunder limits of whose jurisdiction such witness 

resides to take the evidence of such witness 


* Re Karuthan Ambalam I t R 38 Mad 10S8 
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(2) When the nitne«s resides in the territories of any Prince 
or Chief in Tndn in \\hith there is an officer representing the 
Britisli Tndnn Go\erniricnt, the commi'jsion may be i^ssned to 
such officer 

(3) The ^fagi-strate or officer to whom tlic commi'?sion is 
issued or if he is the District ^^aglstratc, lie or such Magistrate 
of tlie first class as lie appoints in tins behalf, shall proceed to the 
place Mhere the mtne'^s is or shall summon the witness before 
him, and shall tahe donn his cMflencc m”the same manner, and 
maj for this purpose exercise the same po^^ers, as in trials of 
warrant cases under this Code 

(4) WHiero the commission is issued to such officer as is men- 
tioned m sub section (21, he ma^ delegate Ins powers and duties 
under the commission to an\ officer subordinate to him whose 
poarers are not_les^ thanlliose oLa !^^agistrate_of’’the‘fi^st~r:l^ss 
m British India 

The poTver to issue a eommisMon is conferred on a Presidency Magistrate 
and a District Magistrate If anv other Magistr'ite requires the issue of s 
commission he should proceed as directed by $ 506 

A commission cannot be granted to examine a witness unless he be in 
British India or (sub-section 2) within the temtories of a Prince or Chief in 
Ind a in wh eh there is an olTcer representing the British Indian Gmernment * 
Ss tSS and 180 are important in connection with this section They enable 
the Local Oosernment tu d reel that copes of depos tions made or exhibits pro 
duced before a Pol t cal Officer or a Judcial Officer in or for a Native Prince or 
State in dlliance with Her Majesty shall be used as evidence in the inquiry 
or tiial held in the case of an offence comm tted by an European Brtish subject 
m the Foregn State in India or n Native Indian subject anywhere bc>ond British 
India in whch a comm ss on mght issue for taking such evidence m respect to 
the matters to which such depositions or exhibits relate 

The issue of a commission is entirely within the discretion of the Court A 
commission for the examination of a witness for the prosecution was refused 
although the appi cation was supported by the affidavit of the Civil Surgeon that 
consdcring her age and present state of health it would be inadvisable if 
not dangenus for the witness to go to Calcutta at that t me of the year for her 
examination as a witness WitzON J remarked that in a criminal case the 
15 le of a comm ss on wouftf 6e ^ most unsatisfoctory course of proceecftng" ind 
one dangerous to 'he interests of the prisoner* 

Evidence ta ken o n commi>slon-ls-admiss ble only in t he_c3se— before -the 
Magistra te who i ssu^ it Tlius if it is tal en m an inquiry before a Magistrate 
it~vvHild not be adm^ ble at the trial on commitment to a superior Court * 
unless It were admiss ble under N -^3 of the Evidence Act (I of 1872) If the 
eviJence of a w tness so taken on a commission issued by the committing Magis. 
trate during the inquiry be required at the trial, the appl cation for a commission 
should be made to the Court to which the case has been committed for trial in 


• See Emp v S Moorca Chetty I L R 5 Bom 338 

• Emp i» Counsell I L R 8 Cal 806 

• Emp V DabcePershad I L R 6 Cal 53'* Q Emp v Jacob I L R 19 Cal 
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siifTicicnt time In It for tender to that Court the triil ’ If 

tnken on n commission in nn Inquiry be admitted at the trial the circums aw 
stated m S 3t of the Fsidence Act |o rreuse the attendance of the witness mu 
be established * 

If n commission is required by she prosecution, It should be opphed fof 
before the trial An application made durlnff the trial and after the jury 3 
been sworn was rtfiiseti The prosecutor Is bound to go on with his case 

Tile Bombaj lliRh Court issued a commission to esamine m Ilorribav 
Mrdicnl Officer who hns been i otind o\er to appcMr at the ^Sessions and bad 
re'niied orders from Goicrnmeni to proceed to a scry jjreat distance ine 
Court, boweser, took into consideration that there was nothln/j special m t 
case which rendered It necessary in the interests of justice that he 
pcrsonall) attend at the Sessions and that the eildenec both in eraminatio 
and cross caamlnatlon would be just as effreli'e if taken bj commission as 
if he Were to appear in Court * 


The Calcutta lIiRh Coun duected the ^ta{«^strate to issue a commission 
for examination of n witness wlueh that o/Tcer had refused on the groun 
that 'he was a f.iirda;i «»nJieeii hd> * Rut Stmaiciit, J, doubted "hether thn 
Would be an ‘ inconienien c within the terms of S of ihe Cf'de and heW 
that fui rdflli tigifiren women, were not of nc/it exempted from personal attendance 
nt Court* in dealing with this matter the learned Judge took into cons deration 
the nature of the charge (defamation) and the fact that she was the cemplalnarit 
and had set the criminal law m motion thus materially altering her position 
ns sh had the alternatne of protecting herself by a civil suit m which ease her 
attend nee in Court would haae been excused As she thought proper to cite 
her alleged defanier in Ihe Criminal Court it is his right and privilege to have 
her evidence taken in the presemc of «och Court ''ere it otherwise it is 
impossible to conceive the dangers and mischiefs that would anse the false 
charges that would be preferred and the molicwus piosecutions to which persons 
would be subjected The petitioner invokes the criminal Jaw to punish and 
should be required to guarantee the bono fide of her prosecution and that it has 
been really instituted by her or her own free will and not at the instig ition c f s mic 
other person by attending th* Magistrate’s Court The taking of evidence h\ 
commission should be most sparingly resorted to and ought not to be adopted 
save m extrem' cj«es of dchy t.xpens“ or inconvenience The Court, however 
directed the Magistrate that if Ihe complainant is found to be a purdah nashee i 
hcly and if sh** elects to attend and support her charge she should be brought 
into his room at the Court ho ive iii nc" palfei or, if this is not feasible that hi 
should make such other irrangemenu as may enable her to remain m it and 
subject her to the least inconveniercc or annoyance for the purpose of recording 
her evidence according tn law in the presence of the accused after identification 
by some approved fern le witness* 


A Hindu purdah lad\ of respectable family was summoned to attend as a 
Witness before a Magistrate She ple^'dad exemption under native custom and 
offeied to come from some distance to "private house for examination paying 
e^ense of a CQmmvssiotv**r nnd no objection was taken by the opposite side 
The Magistrate refused a commission or to examine her except in Court The 
High Court directed her cxammation ta be bv commiss on and at her own 


* P Emp V Jacob I L R tp Cal iiy 
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cxpen«c as «lie hid offered to pij for U ‘ But the Allahabad High Court stated 
that It i\as not prepared to go so ft-r as that case, suggesting th it the lady should 
be examined bj the Magistrate in an empty Court room in the presence of 
him«elf, the accus‘d, and her pleader and the pleader for the prosecution, or 
in his own prnate room if m> Court room be available It is weakness to 
surrender «s a general rule that purjah ladies whose attendance may be required 
m ctiminal trials are to be allowed to compel the Court to examine them at 
some other place than the Court house itself * 

There has been some discussion as to whether a complainant, at the stage 
when his examination is necessary under S 200, is 3 witness, and whether 
a commission can be issued for his ex.,mination In the Allahabad case referred 
to ante (f) (he point was not really considered but the report indicates that 
there was no bar in this resp^^t to a complainant who was a purdah nasheet 
lady being examined on commission The Calcutta High Court has dehnitel]' 
ruled that complainant at the preliminary stage is a witness * 

Evidence taken under a commission is admissible in a trial for an offence 
committed on the high seas, the procedure applicable being that of the Court by 
which the trial was held « 

In connection with b £oj the terms of b yj of the Lvidenec Act (I of 1873) 
should be borne m mind — 

Evidence given by a witness m a judicial proceeding, or before any person 
authorized by law to tak it is relevant for the purpose of proving xn a subse 
quent judicial proceeding, or m a later stage uf the same judicial proceeding the 
(ruth of the facts which it states, when the witness is dead or cannot be found, or 
incapable of giving evidence, or 1$ kept out of the way by the adverse party, or 
if his presence r,.nncit be obtained without an amount of delay or expense, which, 
under the circumstances of (he case, the Court considers unreasonable 
Frovided— 

that the proceeding was between the same parties or their representatives 
in interest that the adverse party in the first proceeding had the right and 
opportunity to cross^xamine, 

that the questions in issue were substantially the same in the first as m the 
second proceeding 

Explanation ~A criminal (rial or inquiry shall be deemed to be a proceeding 
between the prosecutor and the accused within the meaning of thi* section 
So It has been held that evidence taken by commission while the case was 
before the Magistrate would nJt be admissible on the trial before the High Court, 
except under some of the circumstances specified in S 33 of the Evidence Act * 
fhe same rule hav been applied to a trial before the Court of Session, and, where 
it did not ippear upon the record that the deposition so taken upon commission 
had been properly admitted urder S 33 after the Judge had been satisfied that 
(he same arcumstances which induced the Magistrate to issue the commission 
existed it was held to be inadmissible as evidence at the Sessions tnal * This 
has now been embodied in S sof But where the whole case depended on 
evidence taken on commission, and the identification of property alleged to be 
stolen was most important and this evidence should have been subject to cross 
examination whch, under the arcumstances, the accused could not obtam, it 


I In re Din Tanni Debi ILK 15 Cal 775 See also Hem Coomari Dassi 
1 L R 34 Cal 551 (sc) xCaMV N 333 
* In re Basant Bibt j L R 12 AU 69 
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^a> lificl ifnt the eMdenr** should not ba%c been tnkcn on contmission 
Cniirl ilso obiened that lncon\ience to «jtnc*ses ji not a ground . 
unJ f S j5 of the CMcJcnce \ct, onti the expense to be incurred bj reijoiri S 
niinc'^cs to nttend not imrcasomMe * 

S soj embics the pirlies to ti pnicreding in which a commission 
to forwinl inirrrog uorits in writing, and it requires the cfTicer to whoai 
commission is difccted to ••tatmne the wUitcis upon such interrogatories 
pnro mnj appear personally or be represented b/ a pleader to examine « 
ctimiiic or re-cxamine a witness S 505* 

Whcie the ividcncc of an ofltcer connected ujtf i^he^bflt,_pJLjbg^^’^*^‘°^^ 
DgpTrlment . IS erq uired os to tliL Penutn^ess or"spunousncss of a com 
curxene) notcj tTic Courts and Magistrates arc recommended to send the . 
note to the Mint I'Jastcr, ir to the Commissioner of Paper Currency, 3 * 
case may be, under coset of tJieir Court seal, or by a messenger whose 
can aftcrwirds bo taken, nncl, -it the same time, to issue a commission foi" 
e\nmimtion of sul/i ofljccr as a witnes« under the provisions of S 50J of t e 
Code uf ( rimmal Procedure This will prevent the great inconvenience of omcers 
being cnllcd away from their duties on mere ordimty occasions In special cost> 
a careful discretinn is to be eT'’rci*ed, regard being had to the ccnsidefatm^^ 
above stitecL* 


504 (1) If file Witness is \titliin fJie Jocal limits of the 

n n jurisdiction of an> Prcsidcncj Magistrate, the 
wfe oT Xess be. i^lngistrate or Court issuing the commission 
ingmthin presidency- mai iUccct thc Sdtue tO 5 UCll PrCBuhllC} iVflglS 
trato, wlio thereupon may compel the atten 
dance ot, and examine, <itich witness a** if he were a witness in a 
case pending before lumself. 

<1A) When a commission is issued under this section to a 
Chief Presidency Magistrate, he may delegate his powers and duties 
under the commission to any Presidency Magistrate subordinate 
to him. 


(2) Nothing in this section shall be deemed to affect the 
power of the High Court to issue commissions under the Slave 
Trade Act, 1876, section 3 


Sub section (rA), inserted by Act No Will of 19^3, S 137, is new U 
enables a Chief Presidency Magistrate, who receives a commission, to delegal® 
his functions thereunder to a Presidency Magistrate subordinate to him Such 
power of delegation was formerly exerciseable only by a District Magistrate 
S 503 (3) 

The Statute (39 and 40 Vict C 46), referred to in sub section (2), is for the 
punishment of o/fertces vgainsf laws relating to the Slave Trade by British 
subjects or other persons protected by the British Government, S 3 enables the 
High Courts to obtain evidence by commission in such cases 


505. The parties to any proceeding under this Code id 
P arties may examine which 3 commissiou IS issued may respectively 
forw'ard any mterrogatories in writing which 


* Q £mp V Burke I L R 6 All 224 

p Emp V Ram Chandra Govmd Harshe I L B ig Bom 740 
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Srcs 60(J-507 


OF COMMISSIONS 


7C1 


the Magi'itrate or Court dircctjng the coramission may think rele- 
vant to tlic issue, and the ^lagistratc oi officer to A\hom the com- 
mission IS directed or to Trhom the duty of executing such 
commission has been delegated alnll examine the ovitness upon 
such interrogatories 

(2) Ain such part\ maa appeal before siicli Magistrate or 
officer In pleader, or, if not in ciistodj, m person, and may 
examine, cro'=<? examine and ic examine (is tlie case may be) the 
said uitness 

See note to S 503 ante 

The Aords or to whom the dutj of executing commission has been 
delegated ’ were inserted bj Act No \\ III of 1923 S 138 They correct what 
was clearh i mistake m the Code The) wt|] apply to delegations by the 
District Magistratt under S 503 (3) and the Chief Presidency Magistrate under 
S soi OA) 

506 Wheneacr, in the course of an inquiry or a trial or 

Power of proTineui pr^'cceding undcr tins Code before 

luboniinate M«gistr«te an\ Magistrate, other than a Presidency 
cot^^Mion”^ ^fagistratc or District Magistrate, it appears 

tint a commi«!sion ought to be issued for the 
examination of a uitncss ■whose evidence is necessary for the 
ends of justice, and tint the attendance of such witness cannot 
be procured without an amount of delay, expense or incomenienCe 
which, under the circumstance*' of tlie case would be unreason 
able, such Magistrate shall applj to the District Magistrate, stating 
the reasons for the application and the District Magistrate raav 
either issue a commission in the manner hereinbefore provided or 
reject the application 

507 (1) After any commission issued under section 503 or 
Return of com soction 50G Ins been duly executed, it shall be 

leturncd, togetlier witli the deposition of the 
witness examined thereunder, to the Court out of which it issued, 
and the commission, the return thereto and the deposition shall 
be open at nil reasonable times to inspection of the parties and 
maj, subject to all just executions be read in evidence in the ca=e 
bj either part} , and «liall form part of the record 

(2) Any deposition ®o taken, if it satisfies the conditions 
proscribed b} section 32 of the Indian Evidence Act, 1872, ma\ 
also be receued in cMdcncc at any subsequent stage of the case 
before another Court 

Read In evidence In the caae 

That in the case before the Court from which the commis&ion 
So evidence taken on comm seion issued during an Inquiry before a ^ 


702 


coni OP oniMWAii rjjooEoarE. 


C4i» XI- 

SiC s^s 


ntjlJ nf>t b<* 'idniis«iblp nt tht irnl heW alier femmitnipnt to the superior 
ijn)p«« it ^(}rT^ltMbh undit jj of Ifit Etidmcp Ael m which case the 
stmecs under which the jwrsomi nttendmee of the uIfno*< is Mcusrf dust 
r^taWMhed 

futicncc Ri‘en bs n wjIopss In a judicial prorprd ng or before any pt^ 


nuthonspd h) Iiw i 11} r 


. e c, . i> rr/csinr for the ptirpo«c Of proMn/T * . 
quent /ijd«nJ prarertl!n;t r m t fite*" st'ifjc of the «nme judicial procewdS 
truth if the fiefs »h}ch it srnrej when the nilness i« tieid or cinnot he fou" 
or K noTp ble of pmoR eutfuicr or is kept out of the mj b> the edierscj^fy 
or if iut presence c'lnnt < 60 f t{vlnc»l w-nhout an amount t ( delay or expense wh'^ 
under the circuni tinres «l the cue the Court considirs unreisombV 
ProMded tint the proeecdlnfi uis befneen the «nnic pirlies or 
presfnf 7 iitef ftf interest (fnt the ruherse pint ir* the first proceedinji had 
right and opportunity to cross examine, that the questions jn issue w 
tlio same m the first n IP the second proceeding 
f'xptanittion —A cnminil fnsl or inquiry «hill he deemed to be a procet^ 
mft betneen the prosecutor and the nceiiscd within the meaning of this scrtio*’"' 
Piidenrp yyct S 53 

*>ub section O) enables a Cmrt at any subsequent stage of a case to reeel^® 
ns evidence t deposition rihKi under n cornmlsaion issued by iinether Court m * 
preiious sttgc of fhe ense or'ndtd that the cond tions prescribed by S 33 of me 
/ndiart rudence Act ha'e been sntisfed So >t was held under the Code of tpS* 
tint Chapter M. is not exhausihe nnd that « deposition taken under a com 
mission issued bV n competent Afagistrate during nn inpuiiy may be reeeUed »» 
exicfcnce (n the Sessions inal prosidcd that it is adm «s.bJe under S jj of tht 
fetdart Csidcnce Act* The «bject»on taken m that ease w^s ‘hat the aecijied 
had at\t had an opportuoitv to cross esnmme the aiiness This does not mean 
<hit he should be present or ln\e the oppirtuniiv of being present nherc the 
nnsemer had nh«n cross mterrogatone* to be put to the witness when etammed 
fay cnminason that \%as held to be sufTicient within the terms of S 33 of th« 
Eiidenee Aft 


BOB In p\crv c‘\^p jn Av/itcli t commic'iion is imde^ 

Adioumment of ‘!Cction or section 505 the inquiry, tnil pr 

inquryortrjSl otllCt piOeecdlH" imy ))C idjouffich for d 

«pecificfl time rc'isonililj snfficjcnt for the o\ecutioti and return 
the comnii'tsion 

It will be oh«ened lhat there is no definite (imitation as m the proviso 
to b for the duration of jaicfi an ^d^ifairusoeA’ The dseret.vv^ jhoiijd be 

exercised in renaonable meaner so as not (a subject an accused to unnecessary 
detention and at the s.ime tune fo secure the return of the coinnussion 'Tb^ 
Calcutti High Court has refused to issue 1 commission for the examination of 
a witness when the appi cation was made after the trial had commenced $s If 
would necessitate the a\)y\irnaicnt of the trial ^ 


^ Smp V toabce PerslUd I t K (Cal si2 Q Emp i Jacob I L R T9 Cal 

*Q Emp I Ramchandra (. ovind Maisbe I I R T>Potn tjo 
• 0 Emp t Jacob I L f? iqCal tt} 



CHAPTER Xlil 

ciaTj Rulfs or E\ idence 


509 (1) The deposition of a Cnil Surgeon or other medical 

Deposition ot medi- witness, taken and attested bj a ^Fagistrate in 
cal witness. (Ij(> presence of the accused, or taken on com- 

mission under Chapter XL, maj be gi\en in evidence in any 
inquiry, trial or other proceeding under this Code, although the 
deponent is not called as a mtness 
Power to summon (2) The Coiirt niij, if it tliinks fit, sum- 
roedicai witness ij,on aiul cxaiiiiiic sucli deponent as to the 

sub/cct matter of Ins deposition 

In all Cases of murtlir, he ttcndancc of the medical witness at a trial should 
be procured unless grase in'^nxenienco would thcreb) be caused The special 
circumstances necessitating a departure from this rule ought to be stated * 

\\’hen the case depends entirel) upon the tned cal evidence the examination 
of thi Civil Suigcon bef re he Magistrnle should not have been tendered or 
accepted *is sufficient evilence All the evidence before the Magistrate as to the 
alleged cause of death, ars*nival poison ng, should have been retaken* The 
Sessions Judge should aK) specnity examine the Civil Surgeon when his evidence 
taken bv the Magistrate is essentially deficient or requires further explanation or 
elucidation * If the medical oflicer has been examined before the Court of 
Session, his deposition before the Mogislrnte does not become absolutely 
inadmissible If it has been properly taken it may be put m, and the mccflcal 
office- may then be called and further interrogated upon any points upon which 
there has not been a sufficient examination by (he Magistrate* 

^fagistrates shiuld be reqjired invariably to record the evidence of the 
medical officer before committing to the Court of Session any case regarding an 
offence affecting the humnn body (Chapter XVI, Penal Code), for the omission to 
record this evidence might very possibly lead to the acquittal of the accused 
person in the Sessions Court if through the sickness, death or unavoidable 
absence of the medical officer, his attendance cannot be procured before that 
Court * 

It IS often of the greatest importance to have had the evidence of the Civil 
Surgeon regularly recorded bv the Mogistrate holding an inquiry It may 1 
happen that, in the exig-ncics of the service, the Civil Surgeon may have been 1 
removed to a distant quxrter cf India befoie the Sessions trial, and thus may be i 
unable to give evidence befor** the Sessions Court His evidence before the 1 

Magistrate if regularly recorded, would be evidence at the trial under S 509 1 

and under S 33 of the Fvidenc" Act fl of 1872), again if, after proof that some \ 
of the accused persons have absconded so as to be beyond the immediate prospect 
of arrest, the Civil Surgeon’s evidence has been recorded, it may, under such 
circumstances, be received as evidence under S 512 of this Code If these 


* Mad Rules Ac No 60 

* Mantapampalla Padipadu ^\eI^ 113 

* Roghuni Singh V Emp I L R 9 Cal 435 Sc}Cal L R 5^ 

* In re Jhubboo Mvhton I L R 8 Cal 739 (sc) 12 Cal L R 213 
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precautions are not tiken, tli«' medic'll citdcnce of a poit mortem cxaimnawn 
may be lost or obfamible onJ) -it considcraMe inconvenience and eapensc 
But where there is ulrcady ruflficicnt pnnia facte evidence to warrant a 
mitmcnt to the Sessions Court, md Itte evidence of the medical officer is 
to be of a purclj lornnl thirittu* lod t,‘’<^ai inconvenience would result 
his being summoned to a 'Iigisinto* Court nt a distance from the 5uaaW 
btaiion, tilt c\ minntjon iittU net bt tiken before a Abgisfrofe, but tM 
atterdmee ot lli" rnedicil oftcer before t/ie Session Court should be easuiti 
Under all other circum>i me ?, tin, itfacistrate should invariably record 
evidence of the med ctJ oil ccr before liimscK and in the presence of the accusro 
A committing iM igistralc should not, «.xcept for some special reason, bmd 
ovc* a medical witness, wht'c evidcnct lie his taken, to appear in the Sessons 
Court It IS \cr} undcsirible that medical men in the district should be taken 
away from their dispensaries more frequently or for a longer period than u 
absolutely necessary ' 

The only opinion of a Civil Sutgeon fhit can properly be received in evidence 
IS what may Invc been expresscti by him is i witness under the usual tests to 
which witnesses ire subjectid A letter is not evidence,^ nor a post tnarlem report 
unless It has been used /or the purpose of refreshing his memory * To snake 
such evidence legally admissible it must have been taken before all the accused 
against whom it i$ sought to use it, and not only before some of them * 

S 5 <jg requires that the depositron of ii nted/cal ii ifness shall have been taken 
m the pretence of the necused before rt is admiss ble as evidence in any proceeding 
under this Code This is m accordance with the general rule laid down in 
S 353, but that section, m declaring that except as otherwise expressly provided, 
all evidence shall be tal on >n the presence of the accused, adds or, when his 
personal attendance is dispensed with, in the presence of his pleader The 
omission of these words in S joq is probably due to the fact that medical 
evidence could not be required in cases m which the personal attendance ol the 
eccus^ IS dispensed with ^ 

The deposition of the medicil officer should be taken and attested in the 
presence of the accused, and it shou/d show on the face of it, or be proved by 
thp evidence of witnesses to have been so taken It cannot be presumed under 
S m III (e) of ihe Indian Evidence Act that it vvas so taken* S So of the 
Evidence Act would not -lifect the matter The Magistrate should make it appear 
that he has done so otherwise evidence should be taken m the Sessions Court 
to show th s ^ The deposition should be attested thus — ' Taken before me and 
signed in the presence of the accused 

Signature of Magistrate.* 

The following form of alleslatioo has been presenbed by the Calcutta High 
Court — The foregoing deposition ms taken m the presence of the accused 
who had an opportunity of cross.examining the witness ITie deposition was 
explained to the accused and was attested by me in his presence 

(Sd)A B, 

Jlfagistrate 
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A similnr form has b«n prescribed bj the Allaimc\d High Court 

But svhere no objection had been taken when the evidence was put m before 
the Court of Session that that evidence had not been taken m the presence of the 
accused, it was held that such irregularit), even if it existed, did not vitiate the 
proceedings, as it wvs not shown that it had prejudiced the prisoner * 

The fact that the evidence of the medical witness given in English was not 
interpreted to the accused wis held to be immatenal, because he was defended by 
a pleader whq understood it, and subjected the witness to a very full cross, 
examination ’ 

If relied on by the prosecution, this examimtion should be put m and read 
in Court before the accused is called upon for his defence It should also be 
detached from the record of the inquiry, and attached to that of the trial * 

510. Any document purporting to be a report under the 
Report of Chemical hand of any Chcmical Examiner or Assistant 

Examiner Clicmical ExamiDcr to Government, upon any 

matter or thing duh submitted to him for examination or ana- 
Ijsis and report in the course of any proceeding under this Code, 
maj be used as CMdencc in any inquiry, trial or other proceeding 
under this Code. 

Instructions have been given by (he Governmenls of Bincal* and the United 
Provinces* m regard to the course to be taken in obtaining the report of the 
Chemical Examiner 

The original report should be put in as evidence A copy is not receivable as 
substitute * 

If put m as evidence by the prosecution, the report from the Chemical 
Examiner should be read before the prisoner is called upon for his defence, and 
It should be detached from (he record of inquiry, and attached to that of the 
trial ^ 

The report should be signed by the ofBeer who detected the poison and who 
from personal knowledge could certify to the results embodied m it • 

The evidence should be complete as to the history of such articles and it 
should be shown that they have been kept in proper custody throughout » 

511. In any inquiry, trial or other proceeding under this 

Previous conviction Code, a prcvious conviction or acquittal may be 

or acquittal how proved, 111 addition to any other mode provided 
by any law for the time being in force, — 

(o) by an extract certified under the hand of the officer 
having the custody of the records of the Court in 
which such conviction or acquittal was had to be a 
copy of the sentence or order , or 
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(h) in casr of a con\Jcfion, either bj a certificate 

bj the oflicor in charge of the jail in ^ibicb the 
pimi*<hmcnt or an}* jnrt thereof ua? inflicted, or by 
production of the* wirrnni of comniitmcnt unaer 
\vhich the piiiiishinent was RUtfered; 
together ^\ith, in eacli of such caSo«?, evidence as to tlic idcnlilV 
of the accused person «ith the person so contictcd or acquitted 

A previous ronvirlion or aeguittal for the ^i/nc offence be proved as a baf 
to subsequr-nt prcccetlmgs (40 ) A previous conviclion of another offence 
be proved ts ground for pisstng »n cnfitneed senKnee (See S 75 Penal Code 
Ss 2>i, #5^^, and 3>o of this Code) 

612 (]) If it IS pro\cd that an acensed person iias absconded 
Record of ^Dd tJnt llicrc IS 00 immediate prospect of 
csence in absence oi arresting him, tlio Court competent to try or 
*‘^''‘**‘* commit for trial sucti person for tlie offence 

complained of maj, in his absence, examine the uitnesses (if anj) 
produced on liclnlf of tlio prosecution, and record their deposi- 
tions Any such deposition imj, on the arrest of such person, 
bo guen in evidence against him on the inquiry info, or trial for, 
tlie ofTenco «ith 'ulucU he is charged, if the deponent is dead 
or incapable of cuing evidence or Ins attendance cannot bo pro 
cured uitliout an amount of delay, expense or mcomenience 
Tthioh, under tlio circumstances of the ease, would be 
unreasonable 


(2) If It appears Hint an offence punishable with death 
Record of evidence transportation lias been committed by some 
when offender un pcrson Of peiuons unknoun, the High Court 
maj direct tint any Magistrate of the first 
class shall hold an inquny and examine anj witnesses who can 
gne evidence concerning the o/Tcnce Anj depositions so taken 
may be gnen in evidence against any person uho is subsequently 
accusec^ of the offence, if the deponent is dead or incapable of 
giving evidence or beyond the limits of British India 


In order to render deposinons, so taken, to be evidence in any subsequent 
pri,ceedings, it must be proved that the accused person has absconded, nnd ibat 
there is no immediate prospect of arresting him To bring a case within sub 
section (2), the orders of the High Court must be obtained, and m that cise 
dcpo'ifions taken by a Sfagisfratc may be received in evidence against n ptfrson 
who IS sub*equenfJy accused of an offence punishable with death or transpcrtatlon 
only if the deponent is dead or mcapabh cf giving evidence or is hejond 'he limits 
of British India* Compare *» of the Indian Evidence Act ('v of 1S72) 

It may often be very desirvbfe to examine the witnesses for the prosccjlion 1/ 
It he proved that an accused person has absconded and that there is no prospect 
of irresting him as otherwise the evKienctf of in' important witness, eg ^ 
Witness miy be lost from his absence from Indfi or his death, and e'*** 
“ «r vnt: arrest of the accused, the previous deposition may be used f j corroborate 



Chaf. xxui rnovKiox*; as to bonds 707 

Seo. 513 

lh*» atpositions of wifne^os, iS 157 C^idenre Act), or to refresh ihcir memory 
(S 159), if the conditions set forth m the Esidcncc Act e\ist 

In order to render the cxidencc admissible under S 512, the nbscondtnf* must 
be a 5 lefied, tried and estabhslied before the osidcflce on the particular charge is 
recorded * 

But where a ^f^glstr'»tc found tint the accused had absconded, but failed to 
add a finding that there was no immediate prospect of their arrest, the cMdence 
was held to be admissible when there was evidence on the record from which 
the Magistrate might reasonabh have inferred that thire was no immediate 
prospect of their arrest * 

WTiere a prisoner has been committed for trial by the Court of Session on 
depositions recorded under S £13 m h»s nbsence, and there was no evidence to 
show that he had absconded, and that there was no immediate prospect of arresting 
him when those depositions were rrcoided, the High Court refused to quash the 
commitment after the accused had pK''dod to the charge, holding that he w is 
cntifle ‘1 to be tried and that if the Sessions Judge was of opinion that the pros* 
aition had not laii a basis for the reception of those depositions, he should adjourn 
the trial and summon such witnesses as he might deem material * 

dn another case, the commitment was quashed, because there was no evidence 
ngamst the accused except ’hat of witnesses examined In his absence, and it was 
impricticable to obtain the attendance of these persons at the inquiry before the 
Magistrate * 

\ person to whom a pardun has been validlv tendered can be examined as a 
witness under the provisions of S 51** 

CHAPTER XLTI 

Ppovr^ioN*? AS TO Bonds 

Tlie provisions of the Chapter applj so far as may be, to bonds executed 
under S 132 of the Indian Railways Act, IX of 1890 

513 Wlien an> person m required by finj Conit or officer to 
Deposit instead of exccutc a bond, witli or \\itliout sureties, such 
recogrtuance. Court or officer may, e\ccpt m the case of a 

bond for good belm\iour, permit him to deposit a sum of money or 
Go\crnment promissory notes to siich amount as the Court or 
officer maj fix, m lieu of executing such bond 

A bond with or without sureties may be taken from an accused person by an 
Investigating police officer to appear before a Magistrate as directed therein eithc' 
on a fixed day (S jyo) or when so required by a Magistrate (S 169). or by a 
Court or officer making an arrest m execution of a warrant (Ss 76, 86, 91), or 
by a Court holding an inquiry or trial (Ss 496, 497), and it may be ordered by 
the High Court or Court cf Session, whether there be on appeal on conviction or 
not (S 498), and it may be so conditioned as to require such person to attend until 
otherwise directed by the police-officer or Court, or from a person convicted and 
sentenced to fine only and to imprisonment on default of payment conditional 
for his appearance n the day for the return of the warrant for realisation 
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of ifnt fine (S 3KS), or from first offender to appear and recenc sentence when 
cnilH upon and lO the mcintjme to leep the pence and be of jjood benS' our 
{*' Sf )• O'" b) a Court miking a eompHint (Ss ^/6 476A 47 ^®) 

A bond With or \Mthout sureties mny also be taken to keep the peace 
(*55 106 118) or for good behaviour (S 118) 

A Coi rt of Appeal may also letease an ippelhnt under sentence on bail cr 
<n I11S o-ftn bond (S 42^) and a Sess ons Judge or District Magistrate 
refcinng i case to the Ugh Court for revision imy also so release the accu«N 
if n confinement (S 43S) 

S 513 enables n Court or officer in any case m which a person is requ rf 3 
to execute a bond except for good behaviour to permit the person so requ red to 
deposit a sum of money or Government Promissory notes to such amount as suen 
Court or officer may fix in leu of executing such bond 

614 ( 1 ) WIienc\cr it i<i proied to the «!itififaction of tlie 

Procedure on for Court M mIiicJi 1 boDfl tindcr thi*? Codc Ins beco 

jeiture of bond fTkcn Or of tllC CoUffc of a PrC‘?ldenC\ ivr'isis 

trate or M'lgistr'ite of the first chss, 

or, •when the bond !•? for ippe^nnco before n Court to tlie 
s-itisfiction of such Court, 

tint such bond Ins been forfeited tlie Court sinll record the 
grounds of such proof, nnd toia call upon person bound b^ 
such bond to pav the penalty thereof, or to shon came uhj it 
should not be paid 

(2) If sufiicient came is not shou-n and the penalty ig not 
paid the Court nn3 proceed to recoier the* same issuing a 
uamiit for the attachment and sale of the innieilde propertv 
\ ( longing to such person or bis estate if Jic he de id 

(3) Such 33arrant maj be executed uithin the local limits of 
tlie jurndiction of tlie Couit uhicb issued it and it shall authorise 
the attachment and sale of anj niotcahlc property belonging to 
such person uithoiit such limits ulien endorsed b> the IJictiict 
Magistrate or Chief Piesidoncy Magistrate ivitlim the local limits 
of uliose jurisdiction such propeitj is found 

(4) If such penalty Js not paid and cannot he recovered h) 
such attachment and sale the person so bound shall be Inble b' 
order of the Court oyluch issued the warrint to impnsomueu* 
in the civil jail for a term uliich may extend to six months 

(5) The Court may, at its discretion remit an\ portion nf 
the penalty mentioned and enforce payment in part onlj 

(6) "Where a surety to a bond dies before the bond is forfeit 
ed, his estate shall be discharged fiom all liability m respect of 
the bond 

(7) When anv person uho has furnished security under “ec 
tion 100 or section 118 or section 563 is conyicted of an offence 
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tlio commi'^sion of nliich con'^titiites a brcicli of tlic conditions of 
lus bond, or of a bond executed in lieu of his bond under 
pcction 514B, a certified cop\ of the judgment of the Court by 
Tvhich lie vas con\ictcd of such offence maj be used as e\idence 
in proceedings under this section against his suretj or sureties, 
and, if sucli certified cop^ is so used, the Court shall presume that 
such offence ^^as committed b\ him unless the contrarj is pro^ed 

Sch \ 33) coninn< \arious forms for u«e under this section There must 

be seme frima facte ground for s'ltisfjing n Court that the conditions of the bond 
ha%e been forfeited before proceedings ran be taken under S 514 to enforce the 
penalty of a bond 

The distinction betrveen forfeiture of bonds generally such ns bonds for good 
behaviour or for keeping the peace and of bonds for appearance, should be noted 
In the former case proceedings nia) be tal en bj the Court by which the bond 
was taken, or by a Presidency Magistrate or ft Magistrate of the first class But 
proceedings for forfeiture of a bond lor appearance before a Court can be taken 
only by that Court So when appearance was to be before a Court of Sessions 
proceedings could be taken onlv by that Court which w-as not competent to 
delegate that dut> to a ^fagistrate S 516 relates only to the levy of the amount 
due on a bond and not to the forfeiture which is a condition precedent to the 
levy * 

Before issuing process undv S 514 a Magistrate is bound to form a reason* 
able opinion that there has been a wilful default* 

Before proceed ngs are taken for the forfeiture of a bond, care should be 
tal e I to ascertain whether its conditions have not been complied with So where 
a ba I bend was for appearance before 0 particular Magistrate before whom the 
cas* was pending non appcaranc* before the D strict Sfagistrate to whom the 
case had been transferred would net necessarily entail forfeiture of the bond* 

From the use of th" terms * whenever it ts proved ' ^rima facte proof by 
the taking of evidence is necessary before proceedings can be taken under S 514 * 
Such evidence must be taken m that particular matter The Magistrate cannot 
proceed on evidence taken m a case to whch the person bound was no party* 

But se'' sub section (7) and note below 

There must be a legal inou r> and judicial trial evidence being taken in the 
presence of the accused or of b s agent if he has been allowed to appear by 
an agent • 

There was some dilTcrence or opinion as to the nature of tl e proof required 
to justify forfeiture of a bond where the person bound over had been convicted 
ol an ofience Wn dn was a ^rearti 6i Vne conditions on vdn cn Vie 'nad been bound 
over The«e doubts have now been set at rest but the principal cases may be 
referred to 

Certain persons became sureties for a person bound over to keep the peace 
The latter was convicted under ® ^24 Penal Cede of voluntarily causing hurt 
and the sureties were thereupon called upon to show cause why their bonds should 
not be forfeited and the penalty recovreretl from them It was held that the mere 
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h'.t that the person for whom tlicj wete sureties had been convicted of ^ 
of tht peace ought not to be suOcient to make their surety bonds ^ 
forfeiture without otij evidence taken in thecr presence to show that the forte or 
had been incurred S 51^ does not declare that the fiml order making a sor*v 
Inble can be made without taking anj evidence in his presence, or giving hii” ^ 
opporfumtj of cross-examining the witnesses on whose evidence the forleitvire 
Jield to be established The judgment convicting the person bound over to 
the peace is admissible in evidence against him nnd maj prove a sufUcient baw« 

TO Order under ^ 51^ he having had an Of^rtunity of cross-examining the w tness^s 
on whose evidence the forfeiture is held t> be established So also in the case ot 
n surety, the judgment m which the person is convicted of n breach of the 
would be admissible in cxidcnce ng-vmst the surety under S 43 of the Evidence 
Act ns evidence of the fact of the conviction as a relevant fact Cut when we 
bond IS given by a surety and the condition m the bond is that it shall be forfeit™ 
not if the principal is convicted of a breach of the peace, but if he commits a 
breach of the peace, the judgment n no evidence against the surety who was no 
party to it to prove that the person bound over (o 1 eep the peace his really com 
mittcif n breach of the peace Such facts must be proved by evidence taken m 
the presence of the surety urvfess it is admitted by him As there was no such 
evidence taken in this case and the fact of a forfeiture having been incurred was 
not admitted the order of forfeiture was set aside * 

The Allahabad High Court has held coii/ra that when a person Who ha* 
been bound over to keep the peace is convicted of on offence amounting to a 
breach of the peace, the production of the order convicting him is sufficient evi 
dence upon which the Magistrate may proceed against the suretv If ;s not 
incumbent on the Magistrate to re try the case against the principal in the presence 
of the surety after he has appeared to show cause under S 514 si as to prove m 
the presence of the surety that the principal was properly convicted nor is the 
surety entitled to cross examine the witnesses In that case to show that the con 
vietion was wrong It is for the surety to show cause and he may ^how by hix 
own evidence that the conviction of the principal was improper’ 

Subsection 7) inserted by Act No WIH of iqjj S 139 now clearly h)» 
down that a cert Red copy tf die ludgment convicting the person who had 
furnished security miy be used as evidence nnd the Court shall presume that 
the offence was committed by h m unless the contrary is proved ^ns to some 
extent foifows the Allahabad niing despite what was said by the Calcutta 
High Court it certainly seems des rable that a surety should not be able to re-open 
the whole case and bring about what would amount to 0 second trial of the 
offence See Ewdenre Act, /Sy/, S 4 

When 3 Magistrate has taken a bend fiom any person and that person i* 
brought before him on trial 'or an offence committed withm the period covered 
by the bond he ought, at the time of convicting for that offence to take into 
consideration the fact that there is an outstanding bond and to deterenme once 
for ah, whether he will proceed on it or not The Magistrate having abstained 
from making any order for the forfeiture of the bond it must be taken that he 
date mined not to proceed on it for Oiat instance of breach of the peace That 
being so it was not open to him ta re consider and add to his order ’ The 
Allahabad High Court has dec/ined to follow these cases and has held that 1 
Magistrate may defer taking proceedings to forfeit a recognizance or security to 
keen the peace until the expiry of the term alfowed for an appeal against a convic- 
tion or the dismissal of an appeal if made^’ 
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And \%hen proceedings for »he forfeiture of a bond for keeping the peace 
ha\c been commenced before the expin of the period for ^hich the bond v.as 
given the fact that «uch peruxJ has expired is no bar to their continuance* 

A Magistrate can proceed to forfeit a bond only when the conditions of that 
bond have not been fulhlcd So, when the bond required the attendance of the 
pnnapal on the first daj of the Sessions and he did so appear, the condition for 
which the surct> engaged was fulfilled, and lie could not be proceeded against for 
non attendance on anj other daj * 

The p3)Tnent bj the surety of any pcmlty for default of the principal will 
not absolve the principal from punishment under S 174, Penal Code, for any 
offence committed by him * 

S 174, Penal Code, provides for the punishment of any person who, being 
legally bixind to attend in person or by an agent at a certain place and time in 
ob^ cnce to an order proceeding from any public sen ant, intentionally fails so 
to attend or depart without permission 

There is nothing illegal in a verbal order passed by a Magistrate directing the 
accused person to appear on the day to which the trial may have been adjourned 
A conviction under S 174 Penal Code, for non attendance on such varbal order 
was affirmed * 

There has been some difference of cpmion as to whether a principal and his 
surety are both liable for the amount of the bond on forfeiture The Calcutta 
High Court held that the principa’ and Ins surety arc each liable and irrespective 
of the fact that the principal may hav^ satisfied the bond The object of taking 
a security bond is not to obtain money for the Crown but to prevent crime and 

the liability )f a surety is net co-extensivc with that of the principle as in the 

ordinary case of a surety for payment of a debt » The latter part of this ruling 
followed a decision in an Allahabad case* which was not however a case of 
forfeiture The Punjab Chief Court of the Lahore High Court have consistently 
taken the opposite view, and h ve held that the bond is for one amount, and 
IS discharged on forfeiture by the payment of that amount either by the principal 
or the surety, and in no cas can a larger sum be recovered (7) 

A person arrested in Gwalior was released on his giving security to appear 
before a Afagistrate in the Punjab The arrest was afterwards held to be illegal, 
but his surely was held to be liable on the person’s failure to appear,* on the 

ground that S 128 of the Contr,ict Act only explains the quantum of a surety’s 

obligation when the terms of the contr’ci do not limit it and has no reference to 
the nature of the obligation o^ the principal 

Where certain persons b iind over to 1 ecp the peace brought a civil suit to 
establish their right to certain property whjrh was the subject of dispute their 
bonds could not bv forfeited on Ihe ground that civil litigation was likely to 
cause a breach of the peace * 

When a jicrson on bail cimmils suicide his sureties are discharged from their 
< bligation to produce him 
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The Presidency Mfigis'nte of Bombi) ha' jurisdiction under S SM 
order forfeiture of bonds taken under is toO to 7 of the City of pomoay lo 
Act, 190J * 

St-bseetlos (S) 

This should be read nilh sub'secdcii (6) The estate of on accused persoo < 
surety would onl^ be liable if the forfeiture took place before his „ 

the case of a deceased prin'-ipal who ha I broken the conditions of his bond be 0 
his death, it might be otherwise 

Subsection (3). 

This corresponds with Ss 3SO jSy in regard to the reahration of a fine But 
though the amount of a fine <. tn non be real sed by process o{,3inst immoiea 
property it is only mcrxeable property nhich can be proceeded against for recouiy 
of the amount due unde- a forfeited bond 

514A Wlicn anj surety to a bond under this Code becomes 
lusoUcnt or dies, or wJien any bond is forfeited 
m^Weney M”aeath w Under the proMsions of section 514, the Court, 
surety or when * band v\ljose ordcr s«ch bond tvas takcD, or & 
IS orieite PrcsidcDCj Magistrate or Magistrate of the first 

class, may ordcr the person Irom whom suc/i security was demand 
ed to furnish fresh security in accordance with the directions of 
the original order, and, it such securitj is not furnished, such 
Court or Magistrate may proceed as if there had been a default in 
compljing with such original order 


6I4B When rhe person required by any Court or officer to 
Boad cequ red from cicecute a boud IS a miuor, such Court or officer 
a minor zna) accept, m Jieu tliereof , a bond etecuted by 

a surety or sureties onlj 

Ss 514A 514B arc new, having been inserted by Act No XVIH of 1933 
S J40 S SI4A provides a procedure 10 the case of the death or insolvency of 
a surety Where a surety dies before a bond is forfeited h»s estate is discharged 
from ail 1 ability m respect of the bond— (S 5x4 (6) J If the bond has already 
been forfeited when the surety dies the penalty may be lecovered from his estate— 
(S 514 (a)) S 514A IS an elaboration of ibe words but the party who gave 
the bond may be required to find a new sorely, which formerly occurred at the 
end of S 514 ft is now not only the Court by whose order the original bond 
was taken, but a Magistrate of the first class or a Presidency Magistrate who can 
call upon the person Irom nhom seiurity ivas demanded to furnish fresh security, 
no alteration can be made at this stage in the terms of the original order If 
fresh security is not furnished the Court or Magistrate can proceed as in the case 
of an original default, that is to say can commit the person to prison where the 
order was one made under Chapter VIII But the term of imprisonment to be 
undergone will not be the whole origmal term the imprisonment will come to 
en end With the eapiiy of ihe period for which security was demanded, see 
S «3 (*) 

S milarly when a surety “ btcoijles insohent the Court of a Presidency 
AngjRtrate or Magistrate of the first class will treat the security furnished as a 
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null ^nd ma> dennnd fresh secunt) The tsords “becomes insolvent’ 
will probibl) in pnclicc be treated as equivalent to ‘ is adjudica.tcd 

an insolvent ”, for the purposes of the section it would probably 

be held that proof of adjudication by a certified copy of the order would be suffi. 
cicnt justification for a Court or Magistrate to tahe action 

S 514B enables a Court or ofiicer, requiring a bond from a minor, to accept 
in heu thereof a bond executed by a surety or sureties only 

515. All orders passed under section 514 bj anj Magistrate 
Appeal from ard olbcr tlnn a Prcsidcncj Magistrate or Distnct 

Tension of orders ^tagistrato shall be appealable to the District 

under section 514 Magistrate, or, if not <^0 appealed, maj be 
revised by him 

If a Magistrate not being duty empowered by taw m tins behalf revises, under 
S 515 an order passed under S 514, his proceedings shall be void — S 530 > 

510 The High Court or Court of Session ma> direct anj 
Power to direct Magistrate to Je\\ the amount due on a bond 

icTj of amount due (q appear and alteiid at such High Court or 

on certain receent r rt ° 
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CHVPTER XliUI 
Of the Disposat Property 

516A When any property regarding which any offence 
Order for custody appears to havc bccn committed, or which 
perty'*peK*g tna^m fippears to ha\c bccn used for the commission 
certain cases ot anv oHcnce, 18 pioduccd before any Crimi- 

nal Court during anj inquiry or trial, the Court may make such 
order as it thinks fit for the proper custody of such property pending 
the conclusion of the inquiry or trial, and, if the property is sub- 
ject to speedy or natural decay, may, after recording such evidence 
as it thinks necessary, order it to be sold or othervMse disposed of 

S 516A, inserted by Act No XVIII of 1923 S 141 supplements the law on 
the subject of d sposal of property connected with the commission of an offence, 
by enabling the Court to make orders for its proper custody during the pendency 
of the inquiry or trial, if the property is subject to speedy or natural decay the 
Court may order it to be sold or otherwise disposed of For disposal of such 
property, or the sale proceeds thereof, after the conclusion of the inquiry or trial, 
see the following sections 

517 (1) When an inquiry or a trial in any Criminal Court 

IS concluded, the Court may make such order as 
of^iSertrfeSdins tliinhs fit for the disposal by destruction, 
which offence com confiscation OF dcliverj to any person claiming 
to 1)0 entitled to possession thereof or otherwise 
of any property or document prctliiced before it or in its custody 
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rc^ardin" ulucii n»\ ofTcncc afjicits (o Iia\e been committed, or 
has been \jsed for tl»e commission of anj offence 

(2) Wlicn a High Court oi a Court of Session makes sucf> 
order .anti cannot tbrougti jt** onn ofiicers comenicntl) deliver the 
propert} to the person entitled thereto, sucli Court ina} direct that 
the order be earned into cfTcet bj the District Magistrate 

(3) Wiicn .an order is made under tins section such order 
sliall not, cveept nhorc the properta is Inostock or subject 
to speed} and natural clccaj, and save as provided b} sub- 
section 4, be earned out for one month or niien an appeal is 
presented, until such appeal has been disposed of 

(4) Nothing in this section shall be deemed to prohibit any 
Court from delivering an\ propcrt> under the provisions of sub- 
section (1) to anj person claiming to be entitled to the posse'ssion 
thereof, on his esecuting a bond with or without sureties to the 
satiafaction of the Couit, engaging to restore such property to the 
Court if the order made under this section is modified or ect aside 
on appeal 

Explanation^ln this section the term “ property ’ includes, 
m the cabe of property regarding which an offence appears to have 
been committed, not only such property as has been originally in 
the possession or under the control of any party, but also any 
property into or for which the same may have been converted or 
exchanged, and anything acquired by such conversion or exchange, 
whether immediately or otherwise 

This secljon has been amended by Act No XVIII of 19*3, S 142 In Sub 
section (1) the methods of “disposal” are illustrated, it can be “by destruc- 
tion, confiscation, or delivery to any person claiming to be entitled to possession 
thereof, or otherwise ” Subjection (3) formerly referred to cases in which an 
appeal lay, (this must have been an appeal in the mam case, against a conviction, 
lor the Code neither in Chapter WXl nor elsewhere, provides for an appeal 
against an order under S iiy, see S 404) It js now applicable to all cases, 
execution of the order, except in certain cases, is delayed for one month, within 
which time an appeal can be preferred, or an application can be made in revision 
The presentation of an appeal has the effect of further delaying execution of the 
order until the appeal is disposed of, it is not so with an application in revision, 
but the revjsional Court has discretion to order a stay of execution — S 520 
Subsection (4) is new , it enables the Court, notwithstanding anything m sub- 
section (3) to deliver the properly to any person claiming to be entitled to 
possession thereof on security being furnished that it will be restored to the 
Court if the order is modihed or set aside on appeal 

A proceeding under S 117 is an ’ inquiry” within the meaning of S ^i?* 
An order for the disposal of oxoperty under S 517 can only be made upon the 
conclusion of an inquiry or tnal, and not on the application 0/ person 
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Sec 517 

«ib^ucntl) made b) him after the conclnsion o£ the tna\ He has h»s remedy by 
mnns of a Cuil Suit* 

\n\ Court maj impound an) document or thing produced before it under this 
Ccle — S 104 

In order to enable a Cou”! to piss in order under S 517 for the disposal of 
ant propert) or document, »uth propertt or document (fl) must be produced 
before it, or (b) be in its custodt, or (c) it must appear that an offence has been 
committed regarding it or (d) it must have been used for the commission of an 
offence, and one of the conditions must exist m an inquiry or trial in such Court 
S 517 does not protide for «njch >n order b) a Court of Appeal or Rctision 
but I Court of \ppeal ma) mal e ant consequential order that may be just or 
proper [S 423 fi) («f)] and tl is wiufii enable it to p ss an order under S 517 
rel''ting to anj propertt or document in tint appeal The High Court as a 
Court of Retision has the po'v'rs of « Court of Appeal under S 423 — (S 439) 

\n order made under S 517 shall not be carried out for one month or, 
\shen an appeal is pTesem<Mi until such appeal has been disposed of, but this 
does not apply where the property is liiestock, or is subject to speedy or natural 
deca) and sub-section (3) lies not prexent the Court fiom delixering property to 
an> person claiming to be entitl'nl to the possession thereof on his executing 
a bond wuh or without suretus to restore the propert) to the Court if the order 
IS modified or set aside on appeal 

The words “when an appeal is presented** do not indicate that an order 
under S 517 is subject to appeal of itself they refer to the presentation of an 
appeal in the mam case out of vxhicV the order has arisen The order would 
be modified or set aside on appeal by means of on order under S 4^3 (1) (d) by 
the Apppellate Court Subsection (4) seems to be defectne in that it does not 
enable the Court to delner proper!) on the execution of a bond that it will be 
restored if the order is modified or set aside on revision though it appears that 
the period of one month was prescribed m subsection (3) to enable an application 
to be made in reiision 

No order under ^ 517 can be passed until the inquiry or trial 1$ concluded* 
But an order can be made under S jiSA during the pendency of the inquiry or 
trial where the property in question is subject to speedy or natural decay 

The term ‘ property s specially dilincd m the Explanation ef the 
Lorcery Act (24 and 25 Vict c nfi) S i property includes sale proceeds realised 
under S 516A 

It IS important to note that S 517 of the Code of i8q8 was an amendment 
of the previous Code inasmuch as it introouced the words “ or in its custody 
or ’ It was held under the former Ct'des that to emble a Court to pass an 
order under S 517 some offence must have been corriritted m regard to the 
particular property or document or it must have been used for the commission 
of an offence, so that consequently if no offence was established no order could 
be passed * But after the passing of the Code of 1898 it was held that the 
amendment of S 517 enables a Court t pass an order under that section in 
regard to property or a document produced before it or m its custody, even though 
no offence has been found to h-ve been committed regarding it So when a 
complaint of criminal bread of tru-,! had been dismissed it was held that 
whereas certain property in the hands cf the Court admittedly belonged to the 
complainant it should be given to her* But nevertheless the High Courts of 
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Madras and Bombay have held if no ofltnee has been committed m reg^ 
or It has not been used for the comm ssion of an o/Tcnce, no order 
S 517 can be passed It must to restored to the person from tihose pos 
It came It cannot be detamed by order of the Magistrate until the t 
the rightful oivner Ins been proted before a Civil Court* It is not 
Criminal Court under such circumstances to consider whether such pe* 
entiilcnl to rri iin possession * The AJhhabad High Court has however pr' 
unde S 517 to determine the rigfi/ to property before it, os if it were actin 
Civil Court So, where m n n»c of cfiealing in which it was found tr 
accused had given halves of some currency notes to the complainant ai 
other halves previously to a third party and all these halves were prodo 
the trial, and the Sessions Judge on appral fiad directed that they should 
them be given to the third party the High Court on revision set aside this 
holding that, as this party had by Ins rtghgent conduct allowed the occu 
retain possession of the other half notes and given him an opportunity to c 
thv ofTence he should suffer, for “ when a question arises between two f 
who shall bear a less resulting fr«m the fraud of a third party, the one wJ 
been giiillv of negligence shall stiflaer ’ (Faster v Cree» 7 H & N , 8S 
p 883) To provide for the contmgenev of this party, to whom the note 
been delivered under the order of he St«s»ons Judge having parted with 
and being thus unable to tomply with the order for their return the High 
ordered in the alternative that 10 that case a certain payment of money sho’ 
made in lieu of the notes* (The jurisdiction of the High Court, as a Co 
Criminal Revision, to consider the rights of the parties and to make this 
seems open to doubt) On the other hand where the accused were acquit 
having criminally misappropriated an ekphant which they claimed as their 
the Calcutta High Court held that the Magistrate could not order it to be 
to the complainant whose property he had found >t to be, and that the Magi 
should have left it in he possession of the accused the complainant havin 
remedy in the Civil Court on proof of his right to it * 

Under sub-section (s) the i*xpre5sioii used is “ deliver the property ti 
person entitled thereto ’ This has not been followed in the amende 
earned out in subsection (i) and (4) where ihe words ‘ person claiming 1 
entitled to the possession thereof hnve been adopted ‘ Possession ’ thei 
seems to be the criterion to be fcuod Obviously a criminal Court 
summary order under this Chapter could not determine the title to properl 
between third parties, that must be a matter for i civil Court If m an in 
or trni the accused his been lischarged or acquitted the Court is boun 
restore any properly m dispute to the possession of the paitv f 5m whom it 
taken unless the Court is of opinion that an offen e has been comir 
reg rdmg it, when such order ^or *ie disposal of the p'-(>pc ty is «erms 
should be passed So, where property belonging to tie estate nf t dect 
person wav found w' Ib a person ivho nas acquitted by the Magistrate of he 
dishonestly taken It so as to amount t theft, it was h-*U that (he Magis 
was not competent to order it to be given to the heirs of the Jeceased person 
his order was cancelled* But in another case in which the accused 
acquitted Of having cut down and stolen wood belonging to the complainant on 
ground tfiat he acted under a misapprehension that the land on which the 1 
grew belonged to him, the High Court refused to interfere with the Maglstn 


* In re Devidin Durgaprasad I L R aa Bom 844 

* In re Ratanlal Rangildas 1 L R 17 Bom 748 Kuppammull I L R 29 Mad. 

* Abdur Razzaq I L *1 27 AH 630 •* 

* BaluramCogai q Cal \V N 549 

In re Annapumabai I L R i Bom 630 followed in Basudeb Surma Goss 
V Naziruddin I L R 14 Cal 834 
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tnl'r directing the v.-ofKl to be gi’cn to the complainant, becau’^e he v,as clearly 
entitled to possession of it * 

But the Madras High Court his held’ tint on the discharge of an accused 
peiscn charged tnth theft of ccrlam art Ics on the ground that the accused had 
a iona fide belief that he sias entitled to possession, th* n tustd emnot claim 
return of the articles to him as a matter of course In a theft case where the 
accused is discharged, an order can be made for the deliver) of the property to 
some party other than the part) m whrse possession it was found 

So also, where the accused was discharged of dishonestly being in possession 
of stolen property, and there was «rme reason to believe that the property was 
stolen property, the High Court refused to interfere with the Magistrates order 
directing a proclamhtion to be made under S 523 for the owner, and also refus 
mg to give It to the accused person * 

^\hen money was produced by a man who was acquitted of dacoity, it was 
ordered to be returned to him as no offence had been proved in regard to it ♦ 

An order that an innocent purchaser from the thief should restore a cow 
stolen from the complainant, could not include a calf since born vvhch was not 
m embryonic existence when the theft took place* 

But though, under the Contract Act n purchaser in good fiith has no right 
to retain possession as against the owner of a chattel whose possession 
was lost by theft, this rule does not apply to the transfer of money or Gtveni 
ment Currency notes which repr sent money and do not stand upon the footing 
of other chattels* In the language of English law the pr perty passes by mere 
delivery and m the interest of commerce and the security of human deal ng 
nothing short of fraud in taking an instrument payable to bearer will engraft an 
exception upon this rule fy) The Treasury was bnui]d to cash the note, and the 
original owner has no claim to if* Out it is only when the coins are a legal 
tender that the person receiving them acquires a vjhd title to them This does 
not apply where the coins are not current com of the realm and are not by 
Statute or by the law of tnerchanN legal tender* 

A stolen currency note wa» tendered to a goldsmith in payment for articles 
purchased and the goldsmith got it cashed by a neighbour who cashed 5t In 
good faith In the trial the iccu»ed w 'c convicted of criminal breach of trust 
in respect of the note and the Court ordered the note to be delivered to the 
Crown It was held on the application of the neighbour that property in a 
currency note passed by mer del very and the applicant had obtained good 
title, though the accused had none •" 

In making an order undc' S 517 lor the disposal of counterfeit coins the 
Criminal Court should consider whether the com should not be forwarded to the 
nearrst Treasury cr Sub freosury olTcer with d reotion-, to deal with it m the 
manner prescribed by the Government of Ind a in the department of Finance 
and Commerce a coiy of the judgment being afso sent The same course 
should be taken in respect to implement^ used in coming such as dies moulds 
etc (11) Where thr accused has been convicted of making a biibe (S 161 Penal 
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Code) the Migistratp cannot piss orders iti respect of money produced 
ness and said to have been given ^s n bribe,* nor can n Magistrate 
money so on’ered, and order « to be given in chant} * 

Where an accused has beer convicted of embezzlement, the Magistrate canni 
order tint certun ornaments found with Jiim should be made over to the corop3 
ant as representing the value uf the loss su/feretl * 

On a summons issued for the appearance of two persons accused of « 
olicnee, certain property was prouced on a search warrant issued bj v 
Magistrate No further proceedings were taken against one of these person^® 
he claimed the properl} seized as his own We vva3 entitled to iniincdi^ 
inquiry whether this property belonged as alleged to the complainant and fonn 
the subject of the offence under Inal or was in possession of that accused per*' 
as his own * 


Used for the eominlssjoa of as offence. 

On conviction of certain peisons und,.r S 1^4 \ of the I’cml Code for publii 
mg a seditious artirlt m a newspaper, the Tress in which it is printed cov 
not be made tlie subject of an order under S $17 of this Code ‘ 

On a conviction for gambling under Ss 6 and 7 of Madras Act HI of sl> 
an order of confiscation can be passed under S 517 only m respect of the moil 
actually used for gambling, and not in respect 0/ other money found on I 
person of the gambler * 

Produced before it 

Whenever any Court or, m any place beyond the limits 0/ the towns 
Calcutta and UombAy. ariy police officer m charge of a jjolice station conside 
that the production 0/ any document or other thing ;» necessary or desiraWe t 
the purposes of any investigation. Inquiry or trial by or before such Court 
officer, such Court miy issu*. a summons, or such officer a written order, to tl 
person iti whose possession or power such document or thing is believed to b 
requiring him to attend and produce it, or to produce it, at the time and plai 
stated in the summons or order, such peison may cause such document or Ihii 
to be produced instead of attending personally to produce 94 A 

nny is-»ue a search warrant to obtain a document of thing when it has reason t 
believe that it WiH not be produced on a summons written order under S 94" 
iS p6) A Magistrate cannot order a person who has been required under S j 
to produce a thing, to execute a bond to produce it when required in subsequer 
proceedings m the case if, when produced, it is found to be necisssary for tfi 
inquiry or trial, it should be retained in the custody of the Court ^ 

Property produced before a Court n proceedings under S xio can be th' 
subject of an order under S 517, though there may he no proof that any offenc* 
had been committed m regard to jt • 

Or iB its custody. 

This may be when a document or other thing is produced before a Court ai 
Just st^ted or, when after making an arrest without warrant, a policeuifficel 
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searches the person arrested and p!ws m safe custody all articles other than 
necessary \veanng apparel found upon him— (S sO 

\\’bere some thioes escaped leasing stolen property m a boat, the Magistrate 
tt*as not competent to confiscate the boat which was used for the commission of 
the theft * 

Powers under S 517 are large, and the Magistrate’s discretion is wide, 
but the discretion must be exercised jud ciJiy and not arbitrarily * 

\lthough S 517 is in its terms widi. confiscation of property ** produced ” 
before a Criminal Court is not justifiable unless it has been used for the com 
mission of an offence, or an offence has been committed regiiding it * 

On a conviction for gambling under Madras Act 111 of i88g an order of 
confiscation can be pissed under S 517 onlj in respect of any money actually used 
for gambling, and not m respect of other money found on the person Of the 
gambler* 

Property, part of which is joint fimitj proper!) and part the self acquired 
property of an individual undivided member can nghtly be handed by the 
Court to the manager and the individual member on their joint receipt* 


518 In lieu of itself *111 order under section 517 

Order ma take dircct the property to bc delner- 

form *of r^erence to 0(1 tO tllC District Msgistritc Or tO a Sub dlVl- 
Distnet or sub.<jm qjoml ^^ho slnll in such cases deal 

iwna agu ra e seized by the Police and 

the seizure had been reported to him in the manner hereinafter 
mentioned 

In sueh a case (he District Magistrate or Sub divisional Magistrate would 
proceed under S 5*3 

But if the case has been before the Sessions Judge on appeal, the District 
Magistrate cannot act under S 518 even where the Sessions Judge may have 
omitted to pass any order in regard to the disposal of the property If the party 
concerned objects to ll c order passed bv the D strict Magistrate he should go to 
th-’ Sessions Judge * 


519 When an) penon t® von\ictod of any ofTcnco at Inch 
Pa ment to inno locludcs Or amoimts to, thoft Or rec(?iving stolen 
cenf^*”pureh38er‘ of property, and it IS proted that any other person 
mon*y found on ac baij bought the stolen property from him otith- 
out knotting, or having reason to beliete, that 
the same ovas stolen, and tint any money has on his arrest been 
taken out of the possession of the convicted person, the Court 
maj , on the application of such purchaser and on the restitution 
of the stolen property to the person entitled to the possession 
tlicreol, order that out of such mone\ a sum not exceeding the price 
paid by such purchaser be deliaered to him 

This would not authorise payment of a sum of money fo an innocent 
puicha«er of stolen property by way of compensation out of a fine imposed on 
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ih** thief, tht Cniirf nn onf) order monej fotmd on the convicted person to le 
«o pii(l <; 5^5 (loe<5 not app'3 * 

A Afn/jistnte cinnot order cemm ornninents found with a person con'ictrf 
of emberriomcnt to be given to the complainant so 'is to replace the amount so 
lost by him * 

520 A 7 )\ Conrfc of appoal, confirmation, reference or le’n 

stay of order under fliroct fln\ offlor iindcr sectioD 517. 

section 517 518 or sictioii 77S Of scctioH 619, pi^i'scd by n Court 
^ubordimfc thereto, to be staged pending consi* 
deration b} the former Court, .and ma\ modify, niter or annul 
sucli ordci and ma\e am further orders that maj be jiist 
Make any further orden that may he just. 

Similarly a Court of Appeil may mile any consequential or incidental ordet 
in the cj^e under appeal that may be just or proper fS 423 (i) (d)j, and a Court 
of Revision can also make such an order for jt may exercise any of the powers 
conferred on a Court of Appeal by S 423 So under S 520 as now expressed 
a Cojft of Appeal or Revision can stav the carrviog out of an order passed by i 
•ubordin ite Court under S 4«7 S 518 or S 519 and if jt has been carried out 
by delivery of property to any person it can order its return and delivery to 
another person The amendment of S 520 by the oddiition of these words has 
consequently rendered obsolete several cases on the subject in which it was held 
that, nlthouch an order for delivery of property of a person m ly be set aside 
if It has ^en «o del vered a Court of Appenf or Revision can only set aside the 
order and cannot order restoration so as to give efiect to its own order* 

It has been held that it Is not necessary that there should be an appeal 
against the final order in a ease to enable a Court of Appeal to act under S 
520* for It may happen that an order under < 517 S 518 or S 519 may in 
no way concern the person rnovicted • 

The Court of Appeal here indicated would properly be the Court to which 
appeals ordinarily lie from the Court which passed the order 

But S 420 does not confer a right of appeal against an order under Ss 517 
518 419, If the pnceedirigs rn which such order was made come before an 
Appellate Court in an appeal provided for by the Code S 520 gives that Court 
power to deal with the order If there is no appeal a person aggrieved by the 
Order can apply in revision See cases cited below A comparison should also 
be made with the language of S 524 (2) which expressly provides for an appeal 
An order of n Magistrate, directing restoration In respect of which no offence 
his been committed to the person with whom it wps found is not an order under 
517 and therefore is not appealable under S 520 • 

An order under S 517 shoufd not be revised without notice to the other 
side ^ Notice should ordinarily be given • 
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1 UTiere n first chss Mapisfrate comicts the accused and made an order under 
S 517 for the disposal of properl), and on nppeal the Sessions Judge acquitted 
the 'iccu«fd but left untourhcil the order under S s*7' District Magistrate 
has no junsdiction under S 520 to interfere, though he might ha\e done so if 
there hid been no appeal to the Sessions Court * 

A Sub-diMsional Magistntc hearing an appeal under S 407 (j) has power to 
make an order under S S’l regarding the disposal of propert) cither at the 
time of disposing of the appeal, or so soon thereafter that the order may bt 
treated as part of the appeal proceedings * 

Ordirs under S 517 are discretion i) but where the discretion has been 
exercised in Molation of accepted judicial principles it is open to correction* 
There ha* been some dneigencc of opinion as to athether an Appellate Court 
has power to pass an order under S 520 eaen though an appeal may not hate 
been preferred against the decision of the loner Court in the proceedings out 
of which the lower Court’s order ato«e The Calcutta High Court held the 
words “ Court of Appeal " are not nccessarilj limited to a Court before which 
an appeal is pending* The Allahabad High Court, in a case in which the 
accused had been discharged and an order had been passed under S 418 of the 
Code of 1882, held that application to revise the order should be made to the 
court of appeal before re»ort was had to the High Court to exercise its powers 
of rcv'ision* The Madras High Court* followTd thesi? cases This decision 
was under the Code of 1898 But a different view has been taken in later cases 
rhe Bombay High Court dissented from the view taken in Queen Empress v 
Ahmed • and held that where the accused had been acquitted of the offence of 
theft of cattle and the Magistrate had made an order as to the disposal of 
the cattle the Sessions Judge had no |uri<diclion to modify the order (7) And the 
Allahabad High Court held that the District Magistrate could not revise 
the order of a Subordinate Magistrate under S ^17 whore ihe accused had been 
acquitted since the District Magistrate was neither a Court of Appeal nor a 
Court of revision, the High Court being the only Court which has power to pass 
orders in revision * This appears to be the correct view The phraseology of 
S $30 indicates that it is the Court sitting as a Court of Appeal against the 
decision in the original case out of which the incidental order under Ss 517 518 
or 519 was made, or a Court which has powers to pass an order in revision in 
respect of such a case, 1 e , a High Court, which can exercise powers under S 
520 It IS different with S ^24 wrhich expressly provides for an appeal 

Where 0 person was tmvicted by a Magistrate in respect of dishonestly 
receiving currency notes and was acquitted by the Sessirns Judge no order w'as 
passed by the latter as to the disposal of the notes which the Magistrate had 
made over to the complainant when he convicted the accused Six months after 
his acquittal the accused applied to the Sessions Judge for restoration of the notes 
The Judge rejected the application as being barred by limitation It was held* 
tba.t. the. wax la tto sense by way of a^^eal fcoixi the Magsttate’s 

order but an inlependent application to the Judge with a view to his taking 

action under Ss 5*7 3*^^ 520 and no period of limitation is prescribed for such 

an application and the Sessu ns Judge was directed to dispose of the application 

'* This words and make any further orders that may be just ” m S 520 are 

Intended to cover cases of this nature and to enable superior Courts to pass 
proper orders in cases where property has been erroneously disposed of under 

• In re Laxroan Rangu T L^R 3^on» 253 
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S 517'’ But on the other hand it has been held that an order under S po 
should be passed at the time of gislng the decision in appeal, or so soon therMi»| 
•h r (I c order mi{,ht be c nsd«r to be *1 part of the ^ppeItate proceed ng 
This aspect of the c^se docs not seem to have been considered by the learnw 
Judge of the Lahore High Court The section Itself does not Indicate bs 
Ss 521 522 when the order should be passed In S 521 the words “ on * 
conviction indicate that the order should be pnrt of the mam proceedings 
while m S 522 the order must be made when convicting such person or anj 
time within one month of the date of the ^nvicfion " The case of Arunacnsia 
Thevant* seems to indicate the correct view of the law on the point 


521 (1) On a conxiction under the Indian Penal Code 

Destruction of ^cction 202 scctiOH 203 scctiOH 501 or scctioB 
libellous and other 502 thc Oourt maa order tlie destruction of all 
the copica of tlic tiling in rcipcct of -nhich tli® 
comiction uas had and vtliicli arc in the cii«!fofIy of the Court or 
remain in the po'!‘?cssion or ponor of the per<5on convicted, 

(2) The Court mav in hkc manner on a conviction under 
the Indian Penal Code section 272 section 273 section 274 or 
section 275 order the food drink drug or medical preparation in 
respect of uhicli the conviction was had to be dc‘5troved 

S 202 Penal Code relifes to the selling of obscene books &e , 

S 803 to having In possession obscene books &e for the purpose of sale, 

S sou to printing or engraving matter knowing it to be defamatory 
S £02 to selling or offering for sale such printed or engraved matter vyith 

*'*°^S*^”a7U*to%duIteratIon of food or dnnk intended for sale so as to make if 
noxious _ , , . . . 

S 873 to sale of offering or exposing for sale such food or drink with 
knowledge of its state 

S 374 *0 adulteration of drugs 

S 275 *’*■ oB'ci’ing or exposing for sale adulterated drugs 

It would appear tl it an older under this section should be passed at the 
time of conviction 


522 (1) Whenever a pei on la con\icted of an offence 

Power to restore attended 1 )\ Criminal force or ahow of force or 
possession of im b\ crimiml intimidation and it appears to the 
moveab e property Court tint bv SUcll forCG Or sllOM Of force OT 

criminal intimidation anj person has been dispossessed of anj 
immo\eable property, the f'oiirt may, if it thinks fit ulien convict 
mg such person or at anv time within one month from the date of 
the conviction order the jierson dispossessed to be restored to the 
possession of the same 

(2) No such order shall prenidice any rigJit or interest to or in 
such immoveable propeity which any person be able to establish 
in a civil suit 
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(3) An order under tins section maj be made b} any Court of 
appeal, confirmation, reference oi revision 

This section has been amended by Act No. Will of 1933, S. 143, so as to 
enable the Court to restore possession mben possession has been disturbed by 
show of force or by criminal intimidation, and not merely by criminal force It 
IS also made clear that the order can be made at the time of conviction, or at any 
time within one monih from the date of the conviction 1 urther sub section (3) now 
enables a * Court of appeal, confirmation, reference or revision ” to make an 
Older under the section liia words used arc the same as those of S 520, 
and many of the rulings cited in the note to that section will be applicable to 
S 533 But under the latter section no question can arise of an order passed 
when the accused has been acquitted. 

S. 532 used, in the Code of tSSr, to form pirt or the Chapter relating to 
disputes as to immoveable property, now Chapter XII of the Code, which 
enables a Magistrate to determine the possession of land, Ac , regarding which 
there is a dispute likely to cause a breach of the peace, the object being to 
maintain actual possession until the disputing parties shall have obtained an 
adjudication of their nghtTto the land by an order of a competent court, 

S 145 (4) proviso as now enacted enables a Magistrate who finds that any 
party to such a case has been forably and wrongfully dispossessed of any land 
•wnthin two months next before the dale of his taking proceedings, to treat the 
party so disposessed as if he had been m possession on such date, that 
IS, he may declare such person to be entitled to possession of the land in cLspute, 
and he can forbid all disturbance of such possession until such person is evict^ in 
due course of law — S 145 (6) This might amount to a restoration of possession 
m the same manner as by an order under S 523 But apart from this S. 145 
does not authorise a Magistrate to oust one party and put another party in 
possession S. 522 is the only provision which enables this to be done; and for 
the purpose of exercising the powers therein granted there must have been a 
conviction for an offence.^ 

An order by a Magistrate giving possession of real (immoveable) property 
is merely to prevent the occupation twing disturbed by violence, and confers 
no right or title on the party pul into possession ' 

Attended by Criminal Force, or abow 0! force, or by criminal intimidation. 

All words and expressions used m this Code and defined in the Indian Penal 
Code and not defined in this Code, shall be deemed to have the meanings 
respectively attributed to them by that Code — [(S 4 (2)] Criminal force is here 
us^ as defined by Ss 349, 350 of the Indian Penal Code under which the using 
of It IS an offence ‘ b 349, Penal Code, provides a definition of the Use of 
force, and S 503 of the same Code defines '* criminal intimidation ” 

Where criminal force )s an ingredient of the offence of which the accused 
person has been convicted, and it has been found that m the commission of that 
oflence the complainant has been dispossessed of immoveable property, there can 
be no question of the legality of an order under S 522 But it not unfrequently 
happens that the conviction is for on offence for which criminal force is not an 
ingredient, e g , cnmiml trespass, and hence an order under S 522 has occasionally 
been set aside It has been held that, before an order can be passed under S 523, 
some person mu«t have been convicted of an offence “ attended by criminal force, ’-I 
and some person must have been dispossesed of immoveable property by such 
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force There must be n finding by the Court nliicfi has conticfed the 
persons that criminal force was in fact used b) them nnd that the compia 
nis di<pos<essed of immo\eil)lc propert> b> such force, and if there is no 
finding, atid criminal force is not an ingredient of (he o/ftnee of which the acw M 
have been con\ic(cd the order is bid It is not ncecssirj that criminal tow 
should be in ingredient of thit b/Tcnco * 

The nbo\e remirks must honeicr be rei <1 in the light of the nmenamen* 
made in suh-secfion ti) The nortls ire non Li rriminal force or show of lorce 
or b> crimiml intimidation ’ It li »il been heW tint show of crimmil 
w IS not enough * 

The question whether in order must he mide it the time of convicting cr 
co\j\d bfc mide liter had been dlstussed the imendment which allows a period 
of one month within which an order must be made if at alJ, gi'es eliecl m 
substince to the view taken gcneriUy by the Courts a 

Such in order is not h pirt of (he judgment so iS (o be withm S 3^9 
forbids the iltcntlon Of i judgment ifter it has been signed is it does not inect 
the terms of that judgment) If in order be pissed under S 52? going 
Sion of lind to a certiin person the Migisfrite cinnot it( ch the crops or d reel 
them to be gnen to n third part) If the right of such pirl) irC irierfcrcd with 
he must seek remedy in the Cml Ciurt* 

The object of S 522 is to cnibfe 1 Crmiino! Court by 1 summiry order to 
restore the state of things at the tune of 1 forcible di«po«session bv the convicted 
person or persons 5 o when after 1 forcible di$po«scv«i( n i third pirtt wis pul 
inio pos«!ev«ion bj the convicted person ns his temnt the order wi» operative et 
against him If it were not so ft could be ilwivs evidevl » 

Dut such dispossession must have tikeii pfice if (he (ime of the commission 
•Of the offence The Court cinnot consider ind restore a possession lost previously, 
because the person vo dispossessed iniy hive artempfed to obdfn possession anti 
bben forcibly opposed * Uhere (he iccuscd were convicted of wrongful restraint 1;^ 
crtiting a hut so as to obstruct the passige of (he complainant, and the Afagistrate 
ordered the removal of tlie hut, « wis held by a Full Ueneh of the Calcutta High 
Court that there was no inherent power in a Court to pass ^uch an order, 
even though without it the obstruction found would still remain {7) But as the 
evidence showed thit the ofTcnce hid boon attended by criminal force, (he order 
was allowed to stand as if passed by itself under S $33 

UTien after pissing an order under S 522 for restoring a person to possession 
of Hud of which he his been forcib/y dispossessed the nlagictcate finds that it 
WIS a portion of ehur which was (he 'ubject of a case under S 145 he is com 
petent to stiy execution of his order, leaving the matter to be decided m the 
other case* It seems from the report thit the matter under S 522 invoked 
the possession of a tenant whereas the cisc under S 145 related to the posses 
Sion if rival landlords though the fict was not referred to in the judgment 

An order under S 522 is an order consequentnl or incidental to the con 
viction U can undoubtedly be set aside by an Appellate Court before which the 
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conMCtion his been brought ifi ippcil and therefore by a revisional Court in 
\jew of the word ng of *5 439 But it had generaJI) been held that it wis doubtful 
whether a Court of appeal or rexison hid power to mike in order under S 522 
In some ci«es the power was assumed and exercised * In others’ the High Courts 
declined to assume the power Tlic matter is now settled bj the insertion of 

sub-section (3) \\hero 1 Court his refused to pass an order under S 522 for 

the restoration of propertj i Court of appeal or revision cannot compel it to 
do so nor will such Court e-eu 1/ it hnt pouer to do so ordinarily pass an order 

under S 522 itself * Tlic woids underlined are now not applicable and other 

fase« in which it was held (hat Courts of appeal and revision had no power to 
make orders under S 522 ore now obsolete It is doubtful whether 

a Court of appeal or revision would any longer hold that the power 

gven to It by sub-section (3) should only be used in exceptional 

circumstances No doubt due consideration would be given to the 

fact that the trial Court is vested with full discret on and that it had after due 
consideraion refused to exercise its powers but each case would have to be dealt 
with on Its merits In one case* the High Court has already exercised the power 
now conferred on it 

In a pievious case i( had been held that where 1 person had been assaulted 
and d spossc'sed of a bungalow jt was the duty of the ^IagIsfrate on convicting 
the accused under *'33 Penal Code to make an order under S 522 directing 
rcstorition of the bungalow > 

^n nrd*r under S 322 is not in uself ppealalle because the Code does not 
tsjrpvsly provide for such an appe I and S 404 declares tint no appeal shall le 
from my judgment or order of any Cnm nil Court except as provided for by 
th s Code or b^y any law for the time being n force * But that case which was 
t nder the Code of iS 32 has been considered m a more recent ca«e and declared 
to be obsolete in consequence of S 423 (1) fd) of (he present Code which declare* 
that in hearing an appeal the Court may make any arrendment or any conse 
quential or incidental order that may be just or proper (7) The correctness 
of this case may be open to doubt as the Code does not give the right of appeal 
against an order under S 322 but only enable* a Court hearing an appeal to act 
V nder S ^32 The H gh Court in Rev sion can also set as de an order under 
S 522 * 

523 (1) The seizuie In anj police officer of property taken 

Procedure ty undci 'lection >1 OF alleged 01 'inspected to hay c 
Police upon seiiure ot hccn sitolcii oi found under circumstances 
property taken under a^Iuch crcitc SUSpiClOn of the COmmiSSlOU of 

secstoritoen ofTeiicc F-hall be foithtMth leportcd to n 

Iklagistratej who shall make such ordci as he thinks fit lespectnig 
the disposal of such property or the delnerj of sucli property to 
the person entitled to the pos'session thereof, or, if sucli peison 
cannot be ascertained respecting the custody and production of 
such property 
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(2) If tljo penon so cnhtlcfl js Inown, tbc Magistrate may 
Procedure v he e l)ie jiropcrty to be delivered to bim os 

owner ot property sucti coiiditions (if an\) iis tlie Magistrate 
s""'* tlimka lit U such pereon is imlnoivn, th 

Magistrate ma} detain it, and shatl, m «iicJi case, issue a procb 
mation spccif}ing tlie articles of winch such property consists 
ami requiring any person wlio uiiy Jn\c a claim thereto to appe^ 
before him and establish his claim within si\ months from the 
date of such proclamation 

S 517 reintes to the disposal of property m an inquiry or trial, S S ^2 
disposal of property sei2ed !>> a police-oflicer or found under suspiciwj 
ciicumstances regarding which no inquiry or trial may hive been held 
does not rchte to the disposal of property which has been the subject o' ® 
criminal irni, for that is » m liter tthicfl should be de ilt with under S 5*7 
S 523 deals only with cases in which the Police niaj have seized property 0^ 
virtue of their own powers eg under Ss 51 54, or 65 ind not in carrying 0“' 
the orders of a Magistrate as in c\ccution of a search warrant under S 96 

If therefore the matter does not come within b 517 or S 523 there is 
provision of law authorising the Magistrate to depart jrem the general rule that 
property talked under the authority of law from a particular person should on 
fultilment of that purpose go back to the custody whence it came’ So where 
the accused, from whose possession certain things were seized and sent in by 
the police in connection with the offeme charged died before the trial it was 
held that they weie rightly mide over to his heirs notwithstinding that thev 
were claimed by third parties on the ground that they had been lelt with the 
deceased on pledge The hfagisirate was not bound to inquire into this claim ' 
Where there has been an inquiry or trial, that concludes the immediate right to 
possession under S 517, but where on order has to be made under S 523, the 
Alagistrate may, in the inquiry, proceed on such evidence as is available, and 
mike an order for handing the property to the person he thinks entitled That 
does not conclude the right of my person live real owner may proceed against 
the holder of the articles or for damages as for a conversion * In that case, sa 
ornament which was stolen was melted dovvn into a gold bar which was pawned 
to a thu-d party This wa» proved by the confession ot one of the accused persons 
to the Police who were acquitted on appeal bj the Sessions Judge The High 
Court on revision refused to interfere holding that, although a confession made 
to the Police was not evidence against the person, making it (Evidence Act I 
of 1872, S 25) so as to prove that he committed an offence, still it would be 
admissible for other purposes as an admission (S 18), against the person who 
madft It. /^S la 3. chacacwc setting an wAmVi m , via of 

litigation or judicial inquiry and disposal * 

A bag of money was pointed out by a person who was convicted of theft, 
and It was given to the owner Close by, another bag of money and a go/d nrig 
was found burned The Magistrate i$su^ a prc»cIamafion under S 533, where- 
upon a person claimed it is owner of the soil m which it was found The 
claim was rejected, and an order under S 524 was passed placing it at the 
disposal of Government He then sued the Secretary of State to recover thu 


‘ PryagDutt Cal II Ct Sept 7 1SS3 

‘ In re Ratanal Rangildas J L R 27 Bom 74S Doubted by Fultofl J 
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property on the ground thnt jt trcKure tro\e but on nppcnl this suit was 
dismis<ed ’ 

On «earch of the petitioner’s house certnm property was found which could 
not be identified and, therefore, he was acquitted On proclamation issued bv 
the Rfogistnte, no one came forward to claim this property, on which the 
petitioner applied for it and offered caidence to prose that it belonged to him but 
the ^fagistrate refused to issue process to obtain that esidence The Calcutta 
High Court set aside this order, holding that the Magistrate was bound to 
summon the witnesses named b\ the petitioner* 

In making an order under S for the disposal of counterfeit com or 
implements u«ed m coming «uch as dies mniiMs etc the Criminal Court should 
consider whether the) should not be forwarded to the nearest Treasury or Sub 
treasury officer witli directions to deal with them in the manner prescribed by the 
Goaemment of India m the Department of Tinance and Commerce a copy of 
the judgment being also sent * 

A Magistrate before issuing a proclamation under S Ja-j is not bound to call 
upon the person in whose possession it has been found to show cau^e w'hv he 
should not deal with it under that section, and he i« not bound to pass anv final 
order in the matter until the eapifv of six months from the date of proclamation * 
A Magistrate Is not obliged to conduct a judicial inquiry on oath before 
making an ord»r under <1 ?2a He can act on the police renort * But an order 
was not justified where the property was not recoaered from the petitioner’s 
possession under ^ si or (4) and all that appeared from the police papers 
was that the petitioner was helic'ed to he intend og to mioppronriate it at some 
future date and had brought a false charge against the owner of the property to 
faril tatP the rontemplatei! crime * 

A High Court has powei in revision to interfere with orders passed under 
an (i) 

The follow ng instructions have been issued bv the Government of Bengal 
fCir 20ofi Ma) iff i86fi) on an opinion of the Advocate General — 

“ Thi general rule of law with respect to moveable property found of which 
the owners cannot be d «rovered is that it belongs to the finder who mav 
however le guiltv of a criminal offence bv approjiriating it to his own use when 
he knows or has the means of finding out or docs not take reasonable means to 
fnd o t thi’ real owner Thus as regards the finding of hidden treisurp 
ronsisling of gold or silver com or bullion or of precious stones or other valuable 
property the provisions of S s Regulation V of 1817 (now embodied in Act 
'M of iS'Sl apniv If after due notifraiion the owner of such oroperty mav not be 
discoverable such hidden treasure becomes the property of the innocent finder 
prm ded t does nrt exceed in am< unt or value the «um of one lakh of sen 
rupees By ** 7 of the same R^ulation the excess above that sum is declared t > 
be at the disposal of Government 

‘‘ Wrecks are in the first instance to be retained by the salvors who have a 
speent prooerfv in them by wav of hen for the salvage It is illegal for the Pol ce 
to take salved wreck out of the possession of the salvors thoiigh upon d ccovery 
of wrecked propertj m such possession notice of the same should be gven by the 
Police to the Magistrate of the district If the owners come forward the 
matter will he one for adjustment between the parties If the owners cannot b** 


* i^ccretary of State 1 \ il<hafs-in«'ii Meghraiji I L R 10 Bom 66S 

* Sookhan ‘'ahoo I Covt 18 R Cr 5 See also Cm p t Nilambar Babu I I, R 
2 All 276 

* Cal II Ct Rules p s-l 
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* Chum t al f IshvrOas R ^ 



788 


CODE OP CRtMINAt PROCfiDURfe. 


CaiT Xl-nt 
Sbcs 

found, then, subject to the saKage claims, the wrecked property 
StTte uhich may sue for ita recovery in the same way as the owner migw 
done Where such a course is necessary, the Magistrate should give notice 
the Collector, who vvnll tTkc the necessary legij proceedings 

* With these exceptions movenble propertj found in the possession of *t>l 
private person and not claimed is the property of the innocent finder 

*' The provisions of Ss 2 $ ay Act V of ifi6r apply to all unclaimed pfopcflf 
of which any officer of rh© Police moy be the finder 

The rigl t » f the ‘nIiIc i f property which is left bv deceased 
to which there i5 no claimant stands on different grounds and is not the subj 
of these orders *' 

Instructions have been given by the Local Government, United PsoVINCK 
for the disposal of propertj under S 523 when jt has been forwarded to tne 
head-quarters of a district * 

524 H) Tf 110 person *5tieh penorl c'sfablishe'! daiR’ 

Proerfure ‘o "iuclt piopprti, nnd if the person m nlio'C 

no claimant appears poss^sHion 'uich property ttas foimo 18 imablfi to 

within aw months sljOW tint it loglllj flCQHirCfl b> him, 

property shill he at the ditiposil of the Goternment, and maybe 
sold under the orders of the President Magistrate, District 
Magistrate or Sub-di\isional Magistrate, or of a Magistrate of the 
first class empowered by the Tjooal Government in this behalf 
(2) In the case of even order passed under this section an 
appeal shall lie to tlie Court to ailiich appca}«? against sentences 
of the Court passing such order nould lie 

If nny Magistrate not empowered by law jn that behalf, erroneously in 
good faith Mils property under S 524 his proceedings shall not be set aside 
merely on the ground of his not being so empowered — -S 529 (h) 

In Madrvs^ all Maffistrites of the ist Class have been empowered to act 
under S524 also, in the United Provincbs,** also in the Puwiab,* also m 
BoitBAY,* provided that they are not Honorary Magistrates, when a special order 
IS necessa^ in each case- 

A Magistrate is bound to summon witnesses named by a person to prove his 
claim to certain property seized by the Police as property suspected to have been 
stolen ’ ^ j 

525 If the person entitled to the possession of such pro 
Power to sell perish perty IS iinknoun or absent and the property is 
able property suhjcct 10 Speedy and natural decay, or if 

hlagistrate to Bliom its seimre is reported is of opinion that 
sale would be for the benefit of the oiraer, or that the value 01 
such property is less than ten rupees, the lifigistrate mav at 
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liiiK* (liuct it to 1)0 ‘^old , and tlic pio'isions of 523 and 

524 a'^ iiL’iiI) x‘n inu lie inatticililo, npplj to the nett 

piocccxh of ''iich 'sale 

If anj MngiNtritc, n t cnipiwtrtd law in Ih it btinlf, erroncousH in good 
faith, «cl!s prop<.rl\ undtr S ^ 5 lii«. proct.cding', ^Inll not be sot aside merely 
on the ground of hi» not being so empowered — S 5’g (li) 

Tliii «cction Ins been amended bv Act No Will of S 144, and the 

power to direct the sale <if prtpertt applies now not ontj to perishable property, 
but also to property of trmal \aluc 
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526 n) WIicnoxci it is made to appeir 
to the High Court — 


(<t) that a fail and impartial inqnuj or tiial cannot be 
had in am Ciimiiial Court ‘.nboidmate thcicto, or 
(h) that Minio qutMiou ol law of umiMial difficult) is likelj 
to an‘‘C, 01 

(c) that a Mcw of the place in or ncai uhicli aiij offence 

has Ikcu oominittcd maj be icqiuicd for the satis- 
facton inquM) info or trial of the same, oi 

(d) tliat an oidei under tins section will tend to the genc- 

lal con\cmoncc of the paities oi witnesses, or 
(c) tliat sucli ail order is expedient foi the ends of justice, 
or IS icqmied bj an) proMsion of this Code, 
it ma) order — 

( 1 ) tliat an) offence be inquucd into or tiled b) an) Court 
not tinpowcud under sections ]77 to 184' both 
iiiclusne, but in other icspects competent to inquiie 
into 01 ti) such offcucc 

(ii) that an) paiticulai ease or appeal, oi class of cases or 
appeifs, be trinsfciicd fioni a Cnminaf Court suD- 
oulinatc to it*- authmit) to ans othei such Criminal 
Coiiit of equal or supenoi jniisdrction , 

(iirl that am paiticulai ease oi appeal be tiansfeiied to 
and tiled before itself, oi 

(it) tint in accti'^ed peison he committed for tiial to itself 
01 to a Couit of Session 

(2) AVlien the High Coiut withdiaws foi trial before itself 
an) ease from an) Comt othti than the Coiut of a Piosidcnc) 
Mnmstiatc, it shall, except as proiidcd in section 2G7, obseric 
in such trial tire same proceduie which that Court would hav 
obsened if the case ad not been so withdrawn 

(3) The High max act either on the report of th 
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Coiitt, 01 on tlic npplic itioii of a paitv infcic'Jtcd oi on its o^u 
initiatiu' 

CD E\cr> application foi Die c\cici‘:c of the poA^er confeirca 
b> tin*' section, sliall lie made motion. mJiicJi '=?hall, cvcept 
^Ahcn the applicant i*? tlie \diOcatr-Geiicial, he supported 
a/fidaMt OI afTiimation 

(5) When an accu'sed pci‘?on niaKc'? an application under 
tins section, tlic Higli Couit ma} diiecl him to execute a bond, 
\Mtli 01 ^\lthout suiotics, conditioned that lie ujll, if so oidered, pa) 
any amount uliich tlic fligh Couit ma} iindci this section anaid b) 
wa.\ of compensation to the pcison opposing the application 

(G) E\ci} accused pcison making am such application shall 
gne to fho Public Piosccutoi notice m wilting 
Prosecutor "of appli" of thc application, togcthci uith a copj of the 
section ***'* gioiinds on \\ hith it Is made and no order shall 

lie mad( on tin nieiils of the application unless 
at least t^Acnty-four hours Iia'c elapsed betucen the guing of such 
notice and heaiing of the application 

(6A) Wiieie an} application for thc cxeicise of the pouer 
confeiied b} this section is diamisced, the High Couit nn^, if it 
IS of opinion that the application uas hnolous oi > 0 \atipus oidei 
tiic applicant to jiay li} uaj of comiicxisation to any person Mho 
has opposed thc apphcation’sucli sum not exceeding tMo liimdred 
and fifty rupees ns it ma> considei proper m tlic cncumstances of 
tlic case 

(7) Nothing in this section sliall be docracd to affect any 
oidei made undei section 107 

(8) If in any inquii} iindei Chapter VIII oi Chaptei XVIII, 

or m any tiia], any patt} intcratcd intimates to the Comt at anj 
stage before the defence closes its case that he intends to make an 
application under this section, Die Court shall upon his executing, 
if so icqunod, a bond without suiclics of an amount not exceeding 
fMO hiwshcii jvpces^ that he niJJ jmko sneh nykhm a 

icasonablo time to be fixed b} the Couit, adjoiun the case for such 
a period as Mill afford suflicient time for the application to be made 
and an order to be obtained tlieicon — 

PiOMclod that nothing liciem contained shall icquiic the Court 
to adjoin 11 the case upon a second oi subsequent intimation from 
the same part}, oi Mheie an adjouinmcnt under this sub-scctiou 
has already been obtained bj one of sc'cial accused, upon a sub'C' 
quent intimation b^ anj otlicj accused , 

(0) A^otuithsfanding anjtlung licrcinbefoie contained, ^ 
Tudge piosiding m ,i Court of Session ‘>UaU not be rcqiurct 
to idjourn a tnil under sub-section (8) if lie is of opinion that the 
ptrson iKiiifsing ins intention of making an application under tb'® 
ion hii, int] ^ reasonabje oppoitiimt} of making such an appu* 
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cation and lias failed ^villifnil Mifilcient caucc to tike adiaiil^^. 
of it 

nri>}(Ui(ilinn — Kolliing contnincd m sub-tcction (&) or -jb- 
^cction (9) rcstnct'; the pouci of a coiiit under section ‘fiU. 

(10) If before argument (if anj) for the ndmi^'^ion of an spp 'A 
begiii's, or in the ca'^c of an npjical admitted, before the argui. r;: 
for tlie appellant begin*?, an\ parU interested intmiatPi to 
Court that he intends to make an application under tbn 
the Court ‘'hall, upon such pait\ executing, if so rcrjuin-*] . }j" ] 
antliout sureties of an amount not exceeding tuo hiinrlrf-*) r.jyv 
that he aull ma^ke such application nitlnn a icasonahic tmjf to U 
fixed bj the Couit, postpone the appeal foi such a jHrjryj c- ;IJ 
afford sufficient tune for the application to be made and .ti o''^‘r 
to be obtained tlieicon 
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II i(l| uinnaiit ilu Court sinll not bt bound (o adjourn on nriy •'Ub'ci] 
miini ti n >f n tiiiinii n i> for i fniisftr nndc b> tint »init 

tlial ulur< jliirc ir< ini rt lit in one it '■bill not be jiossible for dim 

iiLiisfii l\ I sl^R^ Ilf ••mer^sne intini*iti»iis to secure n senes of idjouram 
It IS c f ec iirse po'silile til it tills pn vision m i) nusc h ird'lup in rmny c3se> iv 
tlicrc s a joint tri il f twi « r nn re persons for when an npplication for iransfe 
bdnlf f one uiiKid Ins been mide and rejected, the riijht exhausts itself, one 
tiler mused \\h I'c bnivinio nnv be quite difTerenf, and who in no sense ca 
Said to be rejirc«cntcd bj the arrnsed maKinjj the only application allowed b) 
section will he it the mercy jf the trill judrje if an occasion for see 
transfer irises later <n 

Under sub seriion 15) as it stood before the amendment of 1923 wher 
application w is made b\ the accused the High Court could require him to 
security for the payment of costs of the prosecutor in the event of a convic 
resulting This was not an altogether satisfactory provision, an application 
trmsfer might be based on reasonable grounds, and might be successful, ne 
thclcss the Court had discretion to award costs if a conviction followed 
Section (3) was therefore amended and a new subsection (6A) was added by 
No \\ MI c f I ) t Hut the safeguard provided by sub section (6A) was fouOi 
be nit Itogetlier effective ne reason being (hat applications in the High C> 
are usu Ilv vppostd bv or on behalf of the Legal Remembrancer, who is peid 
salary and tut by feCs wjiuli males u difficult to assess his reasonable expci 
incurred in opposing the applicitiun To meet this criticism sub sections 5 and 
have been further amended by Act No \\l of 1032 by providing for the payir 
of compensatnn m place of the payment of co«ts and fixing such compensatior 
a maximum of Rs 250 Under the law as it now- stands the High Court r 
require the ajaplicant when he is the accused to execute a bond with or with 
sureties conditioned that he will if so ordered pay any amount not exceed 
Rs aj^o which the High Court has power under sob section 6A to award by way 
compensation to the person opposing the application . ^ 

Under *! 107 of the Oovernment of India Act a Chartered High Co 

may direct the transfer of any suit or appeal from any subordinate co 
to any other court 0/ equal or superior jurisdiction Under clause ap of 
Letters Patent fC ilcutta) a Hi^h Court has power to direct the transfer of a 
Criminal case or appeal from any Court to iny other Court of equal or super 
jurisdiction 

S 17S empowers a Local Government to direct that any case or class 
cases committed for trial m any district may be tried in any sessions divjsic 
provided that such direction be not repugnant to any direction previously issu 
bv the High Court under S 15 of the Indian High Courts Act iS6r, or und 
S 107 of the Government of India Act or S 526 of this Code, and S 5; 
empowers the Governor General in Council to direct the transfer of any enmm 
case or appeal from a Criminal Court of one province to a Court of anothi 
prov mce 

InUrPFR ntntMv (not including the Shan States) notwithstanding anythin 
in S 5->6 a Court of Sess on mav — 

(I) If It IS absoliitelv debarred by S qSy from trying any case committed to ‘I 
or by S from hearing anv apjical direct that such case or appeal be tram 
ferred for trial or hearing to any other Criminal Court of equal jurisdiction 

(II) Exercise as regards nil Criminal Courts subordinate to its authority al 
the powers with respect to the transfer of criminal rases and appeals conferrci 
Upon the High Court by S 5-»6 Providetl first that an application for lh< 
exercise f the power conferred this section if founded upon the rejxvrt of 
luiige or Magistrate before whom the ease or appeal is jaendmg need not b‘ 
Supported bv affl lavit or affirmation 


Pr 

h w 
appeal 


videil fiirfhor that the Court shall before directing the transfer of a case 
appeal under this section issue a not ce to the accused requiring him to 
use 1 T (j^^, (o fixed m the notice whv the said 

'1 out 1 n I h transferred to some Court therein named or to such othe 
e mpeinnt j r <d ction as may be determined 
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ProMdcd also, tliat the High Court ma), on application of the accused or 
of the Public Prosecutor, re\ersc or \arv anj order made bj a Court of Session 
under this section, or substitute anj other order in heu thereof > 

Ordmanly the High Court does not transfer a case pending before a Sub 
ordinate Magistrate, unless the partj appljing has moved the Distnct Magistrate 
for an order under S 528 * 

In the Uuitei Pro\incrs. c\trj' applicntion for the exercise of the powers 
conferred by S 52G must be made by motion supported bj affidavit or affirmation 
Any Sessions Judge or District Magistrate desinng to base an application made 
under S. 52O should send to the Goaemroent Advocate High Court or the Gov- 
ernment Pleader for Oudh, an affidavit setting out the grounds which exist for 
the exercise of the power conferred bj the section, and desire him to move the 
High Court or the Judicial Commissioner to exercise that power Provided that 
a District Magistrate shall not take steps for making such an application in any 
case pending before a Sessions Judge on the ground mentioned in clause (a) or {b) 
of S 52G, without referring to the Government through the Commissioner for 
previous sanction. 

If an accused person makes an application for the transfer of a case under 
" .. . of the application should care- 

fidavit are valid or not If the 
ted the Government Advocate, 
Ih as the case may be, should 
be invanablj instructed accordmgl) and he should lie requested to oppose the 
application It is not expedient to agree to a transfer on general grounds while 
denving the truth of the statements made in support of the transfer If the state* 
merits made in the affidavit arc held to be false the necessary steps should be 
taken for the punishment of the ofiender » 

If it be intended to make an application to the High Court bj motion through 
one of the appointed law officers of Government, the course indicated by these 
orders should be adopted But this is no longer necessary under the Code in 
consequence of the enactment of sub section (3) in modification of the previous 
law under the Code of 1882 It was contemplated that action should be taken 


m the Code of 1882 in respect to an application to it. which is thus declared to mean 
an application ofone of the parties interested, it enables the Court to act on the 
report of alowef Court or on Its own initiative and in such cases no affidavit would 
be necessarj Tlie amendment was madebccause it often happened that the Judge 
or Magistrate before whom a tnal was to be held or to whom an appeal had been 
made, felt tliat, from what had alitady taken place in connection with the subject 
matter of the trial or appeal he had been so far concerned as to make it undesirable 
that he should hold the tnal or bear tlic appeal, and he consequently desired to be 
reliev'ed from this duty as he could not take an unprejudic^ vnew of the case 
“ ' ' ffidavit 

would 
It has, 

• port of 

aSession Judge or District Jlagistrate, with the consent of the parties in the case, and 
thus to deal with a matter without any delay Such a case would be where a 
Judge or Magistrate is disqualified under S 487 or S 556 of this Code, as for 


> Reg I of 1925 Sch XI 

* Tonseca, Bom If Ct , April I4 1904 

• All Man.p 361 
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instance, where a Sessions Judge liad sent under S a complaint to a Magisttate 
of intentionally giving false evidence, and on the tnal so held the Magistiate tas 
convicted and an appeal is made to the same Sessions Judge, or if the Sessions 
Judge should be of opinion that a fair tnal by jury cannot be expected o«nog‘0 
popular excitement as to the result which \^onld prevent an unbiased and un 
prejudiced jur> being obtained Stmi]ar1>. the High Court can act under S 52° 
"on its own initiative as for instance if it > «— * rder and direct 

that further ‘ f such proceeQ- 

ings should * of the reasons 

stated m S required only 

\vh«n uMiuc under S 526 for transfer of a case hy 

■ if the High Court is moved to act on hebalto 
the Public Prosecutor, the application shorn 
• . .v.a.ii 01 afllrmation, unless it is made by the Advocate 

Ocneral 


It has been held that where an accused person applies for a transfer suppf^ 
ing his application b> an affidavit be cannot or at least ought not to be prosecuted 
for perjur}’ in respect of statements made in the affidavit • This was a case oi 
transfer under S 528 but the same principle seems to apply The Lahore ^‘0? 
Court has refused to follow this case, and has held that the provision in S 34'^ W 
that no oath shall be administered to the accused refers only to the statement 
made b> him in his examination under that section • Tins would seem to bo 
the correct view, otherwise S 526 (4) becomes to a large extent inoperative. Sec 
note to S 342 Section 339A also contemplates an affidavit by an accused 

In a Patna case it was held f>cy MutticK J that a onv'at** "''tson who sets 
the law in motion by gmp" to apply for a 

transfer under S 526 * 1 ^complainant 

IS entitled to apply but 1 ^wn and if 

there is a difference 0/ opi. ./<.i.wceii a i-nvatc Prosecutor and the Public Prose- 
cutor m the matter of the transfer of a case the mcw of the latter must prevail. 


Sub-Section (i) (t). 

The terms of sub section (i) (1) indicate that the High Court may for any of the 
reasons previously stated direct that any inquiry or trill w.**' " ♦ 

Court tliat i« *■ '* 


I iiie wovemor-General m Council 

( . ~ pal ucular criminal case or appeal fro® 

one Higu t.ourt to another High Court, or from any Criminal Court subordinate 
to one High Court to another Cnminal Court of equal or supenor lunsdictfoa 
subordinate to another High Court. 

Particular case or appeal— Sub-section (i) (ji) and (111). 

The words fonncrly used were "particular criminal case or appeal " The 
word "cnminal" has been omitted, wth the avowed intention of enabling the 
High Courts under this section to transfer miscellaneous proceedings under the 
Code, as to which there had been some divergence of opinion. 

The Bombay High Court bad held that tli**<!* « ’ 
the prevent'''” 
which there 
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commission of some olTcnco The word “crinunil ' Ro^orns the "ord “appeal” as 
wel! as the uord 'gtso ” md therefore bears llic same connotation m both connec- 
tion So, It was hill that proceedings under S 145 though an inquir) within 
the definition in ^ 4 (I.) wi uld n t come within S ^26 so as to enable a High Court 
to c\crci'e its power of transfer* 

The Madras High Court declined to follow this case, and held that both under 
S S'O of thi» Cede and Chuse st) of the I otters Patent, it has power to transfer a 
ca«e under S 14^* 

The C ilcutta High Ciurt diubted its powers under S 526 to transfer a case 
under S 145 but transferred it under S 29 of the I etters Patent * The Calcutta 
High Court has however m nuincroiis cases without objection taken transferred 
cases relating to tlie prevention of offences* In one case it refused to follow 
tlie Bombav case lulding that a ease under S 145 was a criminal case within 
S S'6» 

The Mhhabad High Court toil the same view of S 526 in regard to pro- 
ceedings under 145 * and under 107 ^ fn a more recent case it has held’ 
that an inquire under (he M orl men s Breach of Contract Act, 1839 comes within 
the purvKw of S 5’f (The Art referreel to is repealed with effect from the ist 
April i')’6) \nd the Calcutta High Court had held that a proceeding under S 107 
IS a “criminal case ’ for the puiposis of S tl’® Allahabad High Court 

in one ca'c refused t<> transfir a C3«e under ^ no of the Code (sccuritj to keep 
tlie peace or for good behaviour) from the district of Meerut to that of Bulundshahr, 
on the ground that the Code e ntcmplates tint such proceedings shall be held only 
in the district in which the prison proceeded against is or resides and that con- 
sequcntlv n C nirt m another di tnct would have jurisdiction m such a matter *• 
In another ease the «amo High Court held that it had no power to transfer such 
a ca‘e when the 'f igistratc had acted under S 117'* But such an objection should 
not affect the compeltncv of a stipirior Court to transfer a criminal case from 
the Court < f one District liavi u < rdinar> jurisdiction to a Court of another district, 
which but for such transfer would have no jurisdiction Section 526 (i) (c) (if) 
permits the transfer ef a case to a Court of equal or superior jurisdiction thus 
indicating a Court empowered by law te> cniert iin the same classes of eases and dis. 
pu<c of them in the same way So a ease can be transferred from the Chief Presi- 
dency ^^3glstr4te to another Pioideney Magistrate •* 

An order of the High Court transferring a criminal case or appeal under S 526 
ran be made onlv when mjcIi a case or appeal has been entertained by a Court 
competent to trv or hear it ** If it has been entertained without jurisdiction, the 
procoxlings arc invalid It lh< Government of India or the Local Government 
has decljrid thi Ct url by which a Judge or public servant not removable from 
his oO ce without its sanilion reused as sueh of any offence is to be tried 


* In re Panduran"’ Govin! I L It 25 Bom 179 

* In re Arumuga Tegutidan I L R 30 Mad 188 

* Lolit Mohan Moitra v Surja Kanta I L R 28 Cal 709 (s c ) 5 Cal W N 749 

* Dhono Knsto Samanta i K Emp 6 Cal W N 717 Alimudi Hovrladar ILR , 
29 Cal ^2 (sc) 6 Cal M N 593 

» Gurudas Na^ 2 Cal L J O14 

« Jaggu Ahir I L R 24 All 513 

’ 1 mp V Walud Ah Khan, I L R 3 All 642 


• henJra *^ing ILR 30 Ml 47 But see 


mp V rdwards I L R 9 Bom, 335 

739 

'44/ (sc) I f R 9 ill igt 0 Emp 

V Mangal rekchanl I L R , 10 Dorn , 274 
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the Hi{fh Court cannot under S ^zG Innsfer the ca«c to anj other Court Sub- 
section (7) 

Application to llieta Court under S. £26. 

Such npplicUion should be imde bj motion to the High Court 
an 'itlidiMt or nflirimtion setiuig out the ficts of the case and the g^un s 
^\hlch the ipplicition is made, unless the applicant is the AtlM>cale j 

Subsection (4) Notice of smh appht ition if made by an accused person W 
be guen in writing k> ihc Public Prosetutor Cop} of the grounds 
It i« to be mule to be also given ind tl» application cannot be heard 
twcn(> four hours from ihe giving of such notice — Subsection (6) The 
Court tan also act vindor S 526 on the report of the lower Court, that t® 

Court concerned or of some Court to which it is subordinate or on its , 

tive — Sub section (3) The usual practac on such motion is if the High ^ 
satisfied that prntia facie tjure are sufTieient grounds for the transfer appheu 
an order (ii sending for the tecird f») tallutg on the opposite side, (the DisW 
Magistrate representing the prosecution) to shew cause and (t) directing pf® 
ccedings to be staved until receipt of its orders on the motion The High CoW 
mav at the same time duett the iicused if the application is on his behalf, to 
cute a bond wiih or without sureties conditioned tint he will if convicted, I® 
the tosts of tla prosecutor 

Action of Court concerned on notice given of contemplated application 
Sub Sections (8), (9) and flO) 

On being notified m the course of anv inquiry undci Chapter \ HI or Choptt 
Win or in an} trial before the defence cKxos it» ease by anj party interested 
that he intends to make an application to the High Court undci section 526 for 
transfer of the case the Court is bound upon his e\eruting if required a bon 
that he will make the ipphcntion within the time to be fised by the Court adjour 
the hearing for such i porio ! as will afford a reasonable tune for the application t 
be made and an order to be obtained thereon But under sub section (9) ■ 
Sessions Judge mav refu'e an adjournment 10 a trial pending before liim if h 
thinks that the person notifying his inlention Ins had i reasonable opportunit’ 
to male his application and Ins failed to take advantage of it Reference ha' 
alreid} been made to these subsections obo\c 

It has been held that an application for postponement of a trial cannot Ix 
refused on the ground that the accused has had ample opportunity to move th« 
Court and that any postponement would cause grave inconvenience to the Court 
to the public and to a large number of witnesses, and that it would also ifwoh® 
great eapensc to Government * This is stdl the law as regards a trial in a Mag' 
trate’s Court but it is obsolete a« regards a Sessions trial b} reason of the enact 
nient of sub section (9) In this case the Higli Court held that the refusal 1° 
gfjuiJ. a qo&nyonnomnt w as iHr^aJ-, «b/i eoo.vwy.'OJi. -nri a>aat -iVt atsAt ini 

a new tnal was ordered b} another Court But the Afadras High Court’ doubted 
the correctness of this view as to the result uf the refusal to grant a postponemeiit 

But the postponement or adjouniment should be onlj for a reasonable time 
for an application to bt made to the High Court and an order obtained thereof 
So when the applicant had already been given a reasonable time for this purpose 
there IS no obligation to give him further time » The law would now seem to permit 
an adjournment for a short period to enable an application to be made, and a 
resumption of ihe proceedings on the capiry of the period if no application h"'’ 
been made Uhere an application under S 526 for the postponement of a Session* 


• Surat r all Cl owiil rv t Emp I L R -9 Cal air fs c ) G Cal W h 351 

* KahMuOah 1 L B 35SIad 701 

r- *, ^ ' ^'■'''‘anii I L R , fQ ATad 37 5 DJ on Knsto Samanta t K Bmp 
t-nl w r. 717 


CUAI XLU TR\N&rLn or CKIM1^AL CASLS 797 

fcEC 5-'0 

trial was rcfu wJ, and after tlic con\itlioii of tli*- aituscd it w is m idc the ^{round 
for asking for an erdcr 'tiling aside tht procctdings, the objtuion v\js disallowed 
on Uie ground that as the accused had ample o|ipununily to mo\c Iht High Court 
during the trial, and had not dortt so, the objection afterwards tal en was not 
bona fide * Hus mcw of the law has been giscn effect to by the enactment of 
sub-«cction (9) 

A postponenunt was obtained for the purpose of mal mg an application under 
& 0^6 to the Hi^h Court for transfer of the cise, but no such application was 
made, and advantage "as t d en of the order staying the proceedings to apply to 
have the pro'Ceution dcelarcd premature md bad ITie High Court severely 
condemned the cour«t talen’ 

Tilt Allah ibad High Court has ordered tint a Court shall not issue a judicial 
order b) telegram * Ihe Cakuita High Court, however, condemned the action 
of I M igistratc who procecdcal with 1 trill notwithstanding an application to 
l»osipone It where orders had been passed by the Hij,h Court for the transfer 0/ 
the case to another Magi'trutt, in proof of whiih a telegram from the petitioners 
niukhtar had bten received tnd was shown tj the il igistrale It wos observed 
that if a Magistrate is credibly informed tint an older his been made staying 
proceedings, he ought then ind llicre to hold his hand, unless he has good ground 
for behcMtvg that this mfonwation w is false, ami that n\ this case he could have 
readily satisfied himself by j tthgram to the Registrir of the High Court* This 
seems to be a somewhat dangerous rule to lay down 

Sub-section do) has been idded bv \ct \\i of H)y and relates to applications 
for transftr of appeal* Cndei this subsection, the mtimatiin to the Court by a 
pers( n interested of his intenii >11 to ipjily for a transfer of the appeal must be 
made before the argument for the idmi'sion of the appeal begins or in the case 
of an ippeal admitted before the argument for the appellant begins Thereupon 
the Court IS bound to adjourn the ease for such rcisonable time as is necessary 
for the ipphe ition for irin«fer to bo made and an order thereon to be obtained 
Bu» tht Court has the descrction to require the party applying for the postpone 
ment to execute a bond not exceeding Rs 250 that he will malcc such application 
within tht time fixed by the Court 

Grounds for an application to the High Court 

These are set out in subsection (1) Application for a transfer of a pending 
case or appeal irc also made because the Judge «r Magistrate is personally inter- 

csted therein or has shown wnu bias or prejudice See S 556 and note 

As a general rule ilie High Court does n« t exercise its power of transfer in a 
c I'c of forgery or ptrjurv only on the gi lund th it tht Judgt wlio is to try the case 
Ills alre idy formed an i pmi n tl at lUt document is foiged oi the perjury com- 
milttd whti spilimg on the civil side of his lourt But when the transfer can be 
made without nsl of mv improper interftrincc with ihe course of justice, and 

without mudi inconveniince In the p rtics and witnesses it is not only a fair 

concession to the jKrsc n chargid but is a means i f relieving the Judge from a posi 
lion which he himself would desire to avoid * — (See S .ySo ) 

Till High Court will alw ivs require some very strong grounds for transferring 
j case from one Judici il Ofliccr to another if it is stated that a fair and impartial 


' Joharuddin '^arkar t Emp S Cal "W "N 910 

* Gunimony Sapui 1 p Emp 3 Cal \\ \ 738 

* All Rules etc No 71 

*r,VTs. ^ — “XXN 498 lure « rjva Naravan Sin'-li 
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* Ncc Enip I D'siiva 1 L R 0 Bom 

4 9 f -• R ibCat.yCb Q Emp r Raiji D 
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inquiry or trnl cannot be licltl b) him cspccnllj wjicn the stTtement implies a 
pcr'?om] censure on such officer ' 

\Micre hu\\e\er tlurc arc circumstance* ttjinh might re'isonaW> 
of ilie parties to bclic'c tint the Migistritc Ind to some extent prejudged 
cave ag unst him and tint he vxould in consequenct be prejudiced at the triil 
tr insfcr is cxjndicnt ind should be made \ trin«fcr \MS accordingly orderW 
because in a summons ca^-c without aoj apparent reason, the Magistrate ha 
issued a w irnnt of arrest and there xxas reason to belic'e that in other proceed np 
connected with the cause of dispute in this case the Magistrate had formed a 
concUisK n unfavourable to the accused* 

So where there were counter cisf^s regtrdinii <ft£nces commuted m the same 
transaction the cutting of paddj on land* the possession of which was in di'p^t^ 
and the Magi Irate after dismissing one case proceeded to trj the other, that case 
Was transfcirc-d to another Magistrate on the ground that the Magistrate had 
esprc«sed a decided opinion on the question of possession which was of vital impo'’ 
tmcc in the c c -till i ndir in I (f>er <*jiosi- } ) Sririirs J doubted the correct 
ness f this principle but felt bound to foil w the practice of the High Court * 

But the mere fact thit m another case the Sessions Judge may have come 
to a parficul r nclus n s not in tself si tTcieot ground for a transfer of a trial 
to anofhei Judge ^ nor the fact that i Court tnmg two cross cases of not has 
on the trill of the fir'-t case cvprts td o| miuiis s mewhat unfavourable to the 
accused in the second case * 

\Miere the accused stated that he would equirc the evidence of the Magistrate 
who would therefore not be a proper person to hold the trial the cas? was trans* 
ferred although the Magistrate in an aflidavit stated tint he could gve no evjdfnc® 
moternl or relevant to the case The High Court bsened that an application 
to i«5ue process for the attend mce of the Mag strate as a w itness could bo refi sed 
onij on the ground that it was made for the purpose of vexntion or delay or for 
defeating the ends of justice and that jf the case remained before the Magistrate 
he would alone decide th s which would not be proper • 

But before a transfer should be made on the ground tint the trying Jfagistrote 
IS to be summoned os a witness it must be shown that the Magistrate is in a posi 
tion to give some evidence bearing directly on the case or on the innocence or guilt 
of the accused ^ 

Whit the Court has to consider is not merely the question whether there has 
been any real bias in the mind of the presiding Judge against the iccused but also 
whether me dents have not happencil which though they may be susceptible of 
cxplinotioi} and haie happened witJouf there being an* real bias in the mmd of 
flic Judge arc nevertheless such as arc calcilatcd to create m the mmd of the 
iccused a reasonable apprehension that be mav not have a fair and impartial 
trial * It IS not even apprehension of this sort which would be taken into corisi 
deration bu* when it is of a reasonable character and notwithstanding that there 
was to be no real bias on the matter the fact that incidents have talon plac® 
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calculated to raise such reasonable apprehension ought to be a ground for ordering 
a transfer * 

A transfer to another distnct was ordered where the proceedings were initiated 
b\ the District Magistrate and a Deputj Magistrate of the same district was an 
important witness * A transfer is admissible if the actions of a judicial officer 
though susceptible of explanation and traceable to a superior sense of duty are 
calculated to create in the mind of the accused an apprehension that he maj not 
ha%e an impartial trial • In other cases* it was pointed out that in constdenng 


be transferred But in apphmg thcdoctrinc of a reasonable apprehension regard 
• * d case* Knox J 

. ' agistratc may be 

1 allegation that 
that most of the 
icient ground for 

transfer’ The mere possibility of bias is not sufficient* 

Lord Esher dehiercd himself of the folloiunp exposition o! the lau • — 
Pubhc pohc} requires that in order that there sliould he no doubt about the punty 
of the administration anj person who «s to take part in it should not be m such 
a position that he might be suspected of being biased To use the language of 
Mellor J in the Queen V Allan** it is bighl> desirable that justices! ould bead 
ministered b> persons who cannot be suspected of improper motives I think 
tliat if jou take that phrase literal y it is somewhat too large because J know 
of no case m which a man cannot be suspected There arc some people whose 
minds are so perverse that thc> will suspect without any ground whatever The 
question of incapacit> is to be one of substance and fact and therefore it seems to 
mo that the man s position must be such as that in substance and fact it cannot 
be suspected Not that any perversely mmded person cannot suspect him but 
that he must bear such a relation to the matter that he cannot reasonably be 
suspected of being biased I think that for the sake of the character of the ad« 
ministration of justice we ought to go as far as that but 1 think we ought not to 
go any further Mliere Magistrates of the Distnct were witnesses and the 


cause to apprehend that the Court before whom he is being tried is not completely 
free from bias a transfer should be directed '* And where the Distnct Magistrate 
refused to grant an interview and cancelled the arms license of a per'on under 
tnal before the Joint Magistrate it was considered a good ground for transfer of 


1 Dupejront Driver I L R 33 Cal 495 

* Bans Copal v Lmp 34 Indian cases 951 

* Kali Charan Chose i Emp I L R 33 Cal 1183 (sc) 10 Cal W N 93 

• Machal v Martu 22 Ind an cases 980 Dupcyion 1 Driver 1 L R "*3 Cal 495 
Earzand All V Hanuman I L R 19 All 64 In re Wilson I L R 18 Cal 247 

* Rajani Kanta Dutt I I R 36 Cal 904 
» Emp V Jaggan I L R 36 All 239 

’ Emp V Noho Copal Dose I L R 6 Cal 491 

• Q i Handsley (1881) 8Q B D 383 

• Allinson c General Council of Medical Education & Registration (1894) i Q D D 
Queen V Allan (1864) 4 B nnd S 915 

Sardari Lai i Crown 1 I R 3 Lah 443 see also Farzand Ah c Hanuman I L 
K 19 All 64 



800 


COi5E OF CRIMlNilL PROCEDURE. 


CHi? Sll' 
Sec 52(3 


the case, not only from the Jomt Magistrate’s Court, but from the district cl 
together ‘ 

Whether such apprehension is reasonable must be determined Mith reference to 
the mind of the Court rather than to the mind of the accused. The Court canoo 
accept as reasonable grounds what thf* - « • 

able, simply because th^ litigants 
so would be t*' ** " 

winch would “ 

under tnal b '■ * *1 j applicahon 

for transfer I ^lui could nO' 

get a fair trial, because the D •' ■ "iniop^nh 

and ah Magistrates m the dn 1 be 

to be affected and infliKnrod bj what ii was suggested might be the state of tM 
mind of the District Magistrate • 


Where the apprehension is unreasonable the High Court will not transfer* 
case merely in deference to the susceptibility of one of the parties * The fooW 
idea of one of the parties cannot be the entenon for judging what is a reasonable 
apprehension, but it is the dutj of the Court to place itself in his position and 
to consider tlie facts and circumstances attending his position Abstract reason 
ablcncss ought not to be the standard * 


But although each of several grounds imputing bias may not be sufficient i« 
itself for ordering the transfer of a case to another Court the> may b-* talre'^ 
together from reasonable grounds for the accused apprehending that he maj not 
have a fair trial * 

So, when the Magistrate issued a warrant of arrest without option of bail, 
and, on the appearance of the accused under arrest, exacted heavy bail it was 
held that the accused had reasonable apprehension that a fair tnal would not be 
held, and the case vas transferred to another Court * 

So, where the Magistrate after releasing the accused on bail still required hiB 
to report bunseU to the authorties at that place, and, when he applied for leave 
to go to Calcutta and Chaibassa. he was allowed to go onlv to - •’ * 

was held to justify an order t-'--*'—'" 
trate.’ The principle laid d 
.Court wlucli directed a tran 
an order liad been refused, t ” • 

accused for whose attendanc pieviously issued, because he 

had heard rumours that he intended to abscond, and before the return of the 
warrant had issued, a proclamation under S 87, and simultaneously the attach- 
ment of the whole of his property, moveable and immoveable The High Court 
pointed out that such attachment was illegal, inasmuch as it could not be madt 
until after the proclamation had issued, and that tb*- * - « 

been influenced by nimours which ■ * 

the Magistrate had improperly told 1 
(security for good behaviour), that, 
necessar} secunty, he would be dealt 

held that, although it had no jxjwe • . u,, me iMagisiraie 


* Emp t Ram Kishan Das, 1 E R , 35 AH , 5 
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acted ander S. X17, the proceedings would be quashed, but that any other Magis- 
trate might take fresh proceedings against the accused > 

It is the duty of the Court to have regard to the importance of securing the 
confidence of the public generally, of e\ try section of the community, in the fairness 
and impartiality of the tnal that is to be held, and it is equally its duty to see that 
no undue regard is shown to the abnormal susceptibilities of any section of the 
1. f . I. _ . . -fit-.j . > ould 

... ■ ■ efyj 

• ■ • " ■ that 

■ ' ' . . . . un- 

biased and open mind so as to have a fair and impartial trial in that district, and 
these statements iiere uncontradicted, an order was made for the removal of the 
trial to the Sessions Court of another distnet • 

The best eindcnce must be offered that the jurj' cannot be trusted to do their 
duty impartially, before the High Court on an application by the prosecubon 
and against the «nsh of the accused, will order the transfer of a trial from one 
distnct to another on the ground that owing to popular excitement as to the result, 
a fair tnal cannot be expected There is less reason in India for such an order 
than !□ England because the law of India tmpose$ many SAfeguards against an 
undue bias by a jury' These are the rights of challenge, the power on the part 

qI .• r * • . I <• ...... . 1 . .1 

vet 

an • 

IQ 

wit 

thai LiiUe wuuiw uui !.>« <1 lau iiiai lu ms «..uuii * 

The same matter was considered in another case m which the following judg- 
ments were delivered — ‘ 

Phfar J — 'It appears to me that instances drawn from the practice of the 
Court of Queen's Bench in England with reference to the granting or withholding 
of wnts of eerlforart to bring up an indictment from an inferior Court are not 
near enough — not nearh parallel enough — to this case as to afford us any real 
assistance in forming our judgment In England, all criminal trials, except trials 
for small offences, are heard by jury, which I may sav is drawn somewhat promis- 
cuously from a not very high class of the population There is therefore some 
nsk that the impartiality of the tribunal so constituted should be affected by 
existing causes of popular feeling or excitement bearing on the matter to be tried 
And then the verdict of this body is final without appeal Any nsk of miscarnage 
of this kind, by such a tnbunal if it is to be prevented, can only be prevented by 
removal to a better or less preiudiced tnbunal for tnal Hence a comparatively 
small cause may possibly be found inducing the Court of Queen's Bench to remove 
rjortunal cases in England which m:^ht not be sufficient to render a removal neces- 
sary or justifiable under a different kind of procedure 

"In the present case, the prisoners will be tned at Patna by a Judge assisted 


1 In re Gudar Singh, I L R , 19 Ail , 291 

• I,egal Remembrancer ti Dhairab Chandra Cbuckerbutty, I L R , 25 Cal , 727 , (sc) 
2 Cal W N . 65 

• In re Deputy Legal Remembrancer, 1 L R , 6 Cal , 491 

• Q t Kiito Cbunder Chose, 2 W. R Cr , jS 

• Q V Ameer Khan, 7 B L R , 240 (269) (sc) 15 W R Cr , 69 
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as to remove the grounds forsupposmg that they will not have a fair and impartial 
trial at I^itna 

'There remains perhaps on the lace ol these affidavits thelnsel^es 
indicate that there has been a long continued and zealous activity on the 
the Police m procuring witnesses in support of the prosecution such as maj 
possibly be without an effect upon the character of the evidence upon whicn 
Sessions Court wall hav e to act 

Tl V ' ' 


{ ^1, I, i 10 eveitise me i 

Finally it appears to me that »t is not li! ely that points of law will 
the course of this trial such as the Sessions Court cannot satisfactorily 
and in saying this I bear in mind that should the Sessions Court by an) misfortuo 
err in this matter the error can be set nght afterwards in this Court 

Macphersov J — I concur m the opinion that sufficient grounds have not 
been made out to lustify the High Court in transferring this case for trial before 
itself in Calcutta 

The cases referred to as shewing the circumstances under which a crinuB^ 
case may in England be brought up by certioran lor tnal in a supenor Court appes* 
to me to have little or no applicability to the present matter In England thet* 
IS 1 may say practically no appeal in a criminal case from the decision of 
Court vv^ch tries it —no remedy for a miscarnage of justice From the dcasjoo 
of the Patna Court if it tnes this case there is an appeal to the High Court on both 
facts and law In my opinion therefore the mere possibiLty or probability that 
difficult questions whether of law or fact will anse is no reason for transferrmf 
acase for jatheeventofamiscamageontbepartofthemofussilCourt asufficient 
remedy is provided in the right of appeal to this Court 

A very much stronger case must be made out to justify us in transferring a 
case to this Court than would in England justif) the removal of a case by ceritofm 
Where the complaint stated facts which formed the defence in another tnal 
already held and the Afagistrate who held that tnal Jnd necessanlj expressed his 
opinion on the evidence b> which it was sought to prov e that complaint the tnal 
was transferred to another Magistrate • 

The Calcutta High Court rejected an application for transfer of a case to 
itself based on the ground that there was a question of law of unusual difficulty 
which had ansen m the case * 

The High Court has no pow er to transfer a case committed to a Court not havin? 
junsdiction from that Court to a Court having jurisdiction » R * ^ 
alleged that a Chief Presidency 

Court had no junsdiction to in * 

this were so or not it could direc 


Transfer of cases 

This might happen in proceedings under Chapter XXX.III in cases m which 
European and British ludian subjects ate concerned Action would then have to 
b» talrea under S 445 or S 446 A b^gistiate can stay proceedings and tepor* 
to the District Magistrate whenever the evidence appears to him to warrant a 
presumption that the case was one which should be tried or be committed iof 


^ \V N 824 Sitanath Mondal v Emp 
L R 36 Mad 387 
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tnal b} some other Magistrate m the distnct and the Magistrate to whom the 
case IS so submitted ma}, if so cmpoivcred either try the case himself or refer 
it to anj other Magistrate subordinate to bun having junsdiction or commit the 
accused for trial *^0 also if a Magistrate of the second or third class having 
junsdicUon after conclusion of the tnal, is of opinion that the accused is guilty 
and ought to receiv e a sentence winch he is not competent to pass or should under 
S I be required to execute a bond to I eep the peace he should record his opinion 


other Magistrate subordimtc to him and competent to act (S 528) The Court 
to which an appeal hes ordinanl> from such Magistrate may however permit him 
to act in It 

If the Magistrate concerned is not subordinate to a Distnct Magistrate or 
Sub-dmsional Afagistrate the matter should be reported for the orders of the 
High Court * The High Court has no )unsdiction to control or interfere with any 
order in inquiry held by a Magistrate under order of the Government into the 
truth of an accusation against a person for having committed an ofience in a 
Foreign State for whose surrender a requisition has been made * But when a 
European Bntish subject was under tnal before the Cantonment Magistrate of 
Secunderabad uitlun the Foreign State of Hyderabad on a charge of defamation 
the Bombay High Court under S 526 of this Code transferred the case for tnal 
by itself holding that as the Extradition Act (IV of 1903) provides that the Penal 
Code and the Code of Cnminal Procedure shall subject to such modifications as 
the Governor General m Council shall from time to time make directly apply to all 
Bntish subjects in the dominions of Native Princes and States in India in 
alliance with Her Majesty it had junsdiction to act under S 326 (i) 

Consequence of refusal to postpone or adjourn 

The Calcutta High Court has held that a Court is bound to postpone or adjourn 
its proceedings and that if it refuses to do so all proceedings subsequently taken 
are void So on this ground on the appeal of the person convicted a new tnal 
was ordered to be held by another Court * and on revision an order of acquittal* 
and a conviction and sentence® have been set aside and new tnals ordered by 
another Court But this vieiv of S 526 (8) has been disapproved in a later case if 
it was intended to hold that no proceedings could be taken to record the evidence 
for the prosecution and that if so taken they were void * In this case it was 
held that a Slagistrate s refusal to postpone the hearing might render his subsequent 
proceedings voidable if not void and Holmwood J held that in view of the 
technical objection that might be taken to the vahdity of the subsequent pro 
ceedings the case ought to be transferred The Madras High Court has also dis 
approved ’ holding that though the tenns of S 526* in regard to postponement 
or adjournment may be obligatory the obligation is not to postpone or adjourn 
but to give the party reasonable time to obtain tlie orders of the High Court If 
he has sufficient tune to do so before the commencement of the tnal there is no 
obligation to postpone or adjourn it for the purpose of giving further time The 


1 Q If Edwardes I L R 9 Bom 335 

• Mohunt Dey Das 15 Cal \V N 735 Rudolf Stalman 15 Cal \V N 737 

• Surat Lall Chowdhry V Emp I L R zg Cal 211 (s c ) 6 Cal \\ N 251 
< Q Emp t Gayitn Prosunno Ghosa] I L R 15 Cal 455 

• Kishori Gir v Ram Naraj an 8 Cal \\ N 77 

• Kali Charan Ghose V RajabAh 10 Cal W N 793(798) (s c ) 1 L R 

1183 

’ Kah Mudaly I L R 35 Mad 701 


33 Cal 
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necessity or advisability ol a postponement or adjournment is. under S 344 » 
condition precedent to the power to grant it When, therefore. S 526 (8) saystw 
under certain circumstances the Court shall exercise its powers under S 344 J 
carries with it the limitation contained in that section to cases in which it is 
sary. or, at least advisable in order to obtain the object on view, viz , 
the orders of the High Court on an application for transfer of the case made to i 
under S 526 So, where the internal between the refusal to postpone and t 
commencement 0/ the tnaf wa^ sufficient to appiv to the High Court and to oots'D 
its orders, and no such application was made, the High Court held, on theapp*" 
of the accused who had been convicted at the trial, that the refusal of the Sessions 
Judge was not illegal » 

Where the Sessions Judge refuscrl to postpone a tnal to enable an appheatioa 
to be made to the High Court for a transter of the case on the ground that he ha 
already tried others for the same offence because he considered that the application 
was not 6oKa fide, the High Court rcfusctl to interfere as this was no valid grouca 
for a transfer, remarking also that such an application should have been 
at an earlier stage of the proceedings, and before the accused had entered on lus 
defence * 

These cises were aU decided before the amendment of S 526, and the insertion 
of sub section (9) This makes it clear (giving eftect to the vieiv generally takra) 
that a Sessions Judge is not bound to adjourn a case in all circumstances ; but no 
Such discretion is conferred on a Magistrate 

Effect of an order of transfer 

’ When a case is transferred by order of the H^h Court under S 526 from the 


526A. (1) Where any person subject to the Naval Discipline 
High Court to Act or to the Army Act or to the Air Force Act 
transfer to itself m is accuscd of any ofTcnce such as is referred to 
certain cases proviso (rt) to Section 41 of the Army Act, the 

Advocate General shall, if so instructed by the competent authority 
apply to the High. Court for the committal or ttansfer of the case 
to that High Court and thereupon the High Court shall order that 
the case be committed for trial to or be transferred to itself and 
shall thereafter proceed to try the case by jury. 

(2) The Governor General in Council may, by notification IQ 
the Gazette of India, declare any officer to be the competent authority 
for the purpose of issuing instructions under sub-section (1) iii 
regard to any class of cases specified in the notification. 


> Q Cmp V Wasami 1 L U , 19 &fad 375 
• Johaniddin Sarkar I L R . 31 Cal 715(50) 8 Cal W N 910 
Mata I’crshad I L « 19 All sag 

Oovind Sahai, I L H , 37 All 30 
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This section %ras inserted b> Act No XII of 1923 S 32 It ^vas thus explained 
in the statement of Objects and Reasons to the Bill 

A person who is subject to mihtaij law is normally triable either by Qjurts 
martial or b> the ordinary Courts But by proviso (al to S 41 of the Army Act 
Courts martial ma> not try persons who are subject to military law and wlio are 
not on active servnee if they are accused of the commission of an offence of either 
treason murder man slaughter treason felony or rape within one hundred miles 
of a competent civil court The Bill proposes to make Courts of Session compe 
• '' * '' eseiit whether 

ropean soldier 
in soldiers are 
a High Court 

The Bill accordingly gives power to a competent authonty when a person subject 
to the Naval Discipline Act or to the Army Act or the Air Force Act is accused 
of one of the five offences to instruct the Advocate General who will then move 
the High Court as defined in the Bill The High Court will then transfer the case 
to itself or order that it be committed to itself for trial when it will be tried by 
jury in the High Court In tlus respect a reference may be made to the provisions 
of S 526 of the Code of which section the present proposal is an extension The 
provision is contained in clause 29 of the Bill Sub section (z) of the proposed 
S 526A which IS contained in that clause proposes to empover the Governor 
General in Council to declare by notification the officers who shall be the competent 
authonty for this purpose The Governor General m Council proposes to appoint 
the following authonties to be competent authonties if the Bill is enacted — 

(1) For persons subject to the Naval Discipline Act — His Excellency the 
Commander in Chief of His Majesty s Forces in the Fast Indies 

(2) For persons subject to the Army Act — The General Officer Commanding 
either the Northern the Southern the Eastern or the \\ estern Command to whom 
the person is subordinate and tf be is not subordinate to any of thne Army 
Commanders — His Excellency tbe Commander in Chief and 

(3) For persons subject to Air Force Act — The Air Vice Marshal 

In this respect the Govemroent ol India have thought that it was desirable 
to give the proj^sed power of issuing instructions to tlie Advocate General only to 
officers who are already entrusted with very high responsibilities and they are 
confident that it will be only in cxreptional cases that these officers will use the 
power which it is proposed to vest in them 


527 (1) The Governor General m Council may by notification 

p f Governor Gazette of India direct the transfer of 

Ceneiai^ ”m Council any particular case or appeal from one High 
to transfer criminal Court to another High Court or from any 
cases and appea s Cnminal Court subordmate to one High Court 
to another Cnmmal Court of equal or superior jurisdiction subordi 
nate to another High Court whenever it appears to him that such 
transfer will promote the ends of justice or tend to tbe general 
convenience of parties or witnesses 


The Court to which such case or appeal is transferred shall 
deal with the same as if it had been ongmally instituted in, or 
presented to, such Court 

This section supplements S 526 by enabhsg the transfer of any case or appeal 
from a Court of one province to a Court of another a power which a High Court 
obviously could not exercise 



806 


COPE OP ORlMmAP PROCEDPBE. 


Chap XUV 
Seo 528 


This section originally referred to "any particular cnwinal case or appssl 
but the word '•crimmal" has been omitted by Act No XVlll of 1923 ^ M' 
As to the effect of this alteration, see note to S 526 where the same change hs 
been made. 

The Local Government can also under S 178 direct that any case or class 1 
cases committed for tnal in any district may be tried m any sessions divisic® 

528. (1) Any Sessions Judge may vrithdrav? any case from 
Sessions Judge may or recall auv case which he has made over t( 
aSS '“'sJi'S any Assistant Sessions Judge subordinate t 
Judge him. 

(2) Any Chief Presidency Magistrate, Pistrict Magistrate ( 
District or Sub SubdiviaoDal Ma^tratc may udthdraw a® 

dwisionai Magis- casft from, OT recall any case which he has mao 
trate^^may withdraw Qver to, any Magistrate subordinate to hm 
or re er cases may uiqmre into oT try such case himseK, < 

refer it for inquiry or tnal to any other such ^lagistratc competei 
to inquire into or try the same 

(3) The Local Grovemment may authorise the District Magistral 
Power to authorise to withdraw from any Magistrate subordinaf 

S‘**wVthdraw either such classes of cases as he thbl 
o< cases proper, or particular classes of cases 

(4) Any Magistrate may recall any case made over by hii 
under action 192, aub-soction (2), to any other Magistrate and ma 
inquire into or try such case himself. 

(6) A Magistrate making an order under this section shal 
record in writing his reasons for making the same. 

(G) The head of a -village under the Madras Yillage-polic< 
Regulation, 1816, or the Madras Village-police Regulation, 1821 
is a Magistrate for the purposes of tins section. 

This section been, ampbfied by Act No XVlli of 1923, S 147 Sub- 
section (l) IS new , it enables a Sessions Judge to withdraw any case from or recall 
any case which he had made over to any Assistant Sessions Judge subordinate 
to him The power to make over cases to an Assistant Sessions Judge for trial 
IS contained m S 193 (2) No question anses here whether "case* include: 
"appeal” as Assistant Sessions Judges arc not given any powers as Appellate 
Courts. — See S 409 

Sub-sections (2) and (3") are ongmal sub sections (i) and (2) wthout alteration 

Sub-section (4) is new Certain Magistrates may be empowered to transfer 
cases under S, 192 (2) ; any such Magistrate is now enabled to withdraw any case 
80 transferred hn the exercise of that power, and to inquire into or trv such case 
himself \ 

Subnotion (5) is original sub-section (3) without alteration 

Sub s^ion (6) is original sub section (4) amended so as to include a reference 
to Reg XI Of 1816 as well as Reg IV of 1821, the former Regulation having been 
omlU«t apparentty by oversight 
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Sub section— '(i) 

Assistant Sessions Judges shall tr) such cases only as the Local Government 
b> general or special order ma> direct them to try or as the Sessions Judge of the 
dhnsion bj general or special order maa make over to them for trial — S 193 (2) 
All Assistant Sessions Judges shall be subonlinate to the Sessions Judge in 
whose Court thei exercise ]imsdiction and lie ma\ from time to time make rules 
consistent mth the Code as to the distribution of business among such Assistant 
Sessions Judges — S 17 (3) 


Sub.secf ons (2), (3I and (4) 

Sub-section (2) was formerly sub-section (i) It has not been amended 
It giies a Chief Presidency Magistrate poners under this section The exercise 
of such pnwera may depend upon orders issued under S 21 (2I by the Local Gov 
emment declanng what Presidencx Magistrates are subordinate to the Chief 
Presidency Magistrate and defining the extent of their subordination See note 
to S 21 for orders issued on this subject 

So m Bombay the Ch ef Presidencs Magistrate can wnthdraw a case from one 
Presidency Magistrate and refer it to another for inquiry or trial but only after 
nobce to the parties concerned ‘ 


In Bescal and Assam District Magistrates have been authorized to act under 
sub-section (3) of S 528 ‘also m the United Provinces • also m British Burma ,* 
also in the Punjab * 

Section 192 empowers a District Magistrate or Sub-divisional Magistrate to 
transfer any case of which he has taken cognizance for enquiry or trial to any 
Magistrate subordinate to him and a District Magistrate can empower any Magis 
irate of the first class who has taken cognizance of a case to transfer it for enquiry 
or trial to any other specified Magistrate in his district competent to deal with it 

Section 528 enables such Magistrates to withdraw or recall any case so made 
over So also S 346 which enables a Magistrate outside a PreMdency town to stay 
proceedings in an inquiry or t'lal so as to obtain the orders of the Magistrate to 
whom be is subordinate if he is of opinion that the inquiry or trial should be held 
by some other Magistrate 

Section 192 empowers certain Magistrates who are competent to take cogniz 
ance of offences (S 190) to transfer cases to Magistrates subordinate to them 
S 528 enables them for reasons recorded m wnting to withdraw or recall any case 
so made over 

Section 528 relates to any case in which an inquiry or trial may be held and 
therefore it includes a case under Chapter XII (S 145) ‘ or a case under S 107 
requiring security to keep the peace* or sembte for good behaviour Such cases 
are inquiries as defined in S 4 (ft) 

Formerly it was held that a District Magistrate could not transfer a case to 
an Additional District Magistrate because the latter was not subordinate to him • 


I Sitaram Finsalkar Dom H Ct June 22 1899 
> Cal Gaz 1673 p 67 Assam Man p 184 

• Gaz 1873 Dk Cir p 129 
« Gaz 1873 Part II 5 

• Gaz 1883 p 53 Bk Cir p 71 

' Satish Chandra Panday i' Rajendra J L R 22 Cal 898 Guru Das Nag 2 Cal 

f 614 

• In re Dmendro Nath Shanial I L R SCal 8ji 
■ parkas Chunder Dutt I L R 34 Cal 918 
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But this has no%v to be read with new sub section (3) of S 10, which declares fliai 
ior the purposes of S 528 {2) and (3) an Additional Distnct Magistrate is subordmi^t 
to the Distnct Magistrate 

When a first class Magistrate in a district is appointed to be a whole hot 
Chairman of a Municipal Board m the district, he is divested of his functions ass 
Magistrate, and is not subordinate to the Distnct Magistrate * 

Notice 

Before an order under S 528 withdrainog or recalling a case can be pass^ 
notice must be given to all the parties concerned in it,* (if they have 
before the Magistrate), so as to enable them to show cause why such order sfiou* 
not be made 

But where the Magistrate himself applied to the Distnct Magistrate to transfer 
a case from his Court jt was held that this was an exception to the general rnU 
requinng notice to be given which applies only to an application for transfer 
made by one of the parties * Where however a case had been withdraivn by 
Magistrate of the District, and no further proceedings had been taken by him. t"' 
High Court on Revision refused to interfere as it was still open to the District 
Magistrate to consider any objection made to him a course calculated to ensure 
an early decision of the matters m dispute to the convenience of the parties 311° 
in the interests of justice * Although it is desirable that notice should be fii''*” 
to the accused before a transfer is ordered omission to do so is a mere irregulanty. 
and is not sufficient ground for setting aside the order of transfer* 

Reosons for Ait order, $ub>sectiens (fi) 

Reasons must be recorded in w'riting for an order under S 328 But if this 
has not been done, it is an irregularity which does not invalidate proceedings 
subsequently taken unless it has prejudiced the party objecting to it * They 
must be such as to justify the order So, a Magistrate cannot withdraw a case 
because after hearing the evidence for the prosecution the subordinate Magistrate 
has expressed an opinion that it is not reliable » It may be a proper ground for 
withdrawing a case that a fair and impartial tnal cannot be had before the Magis- 
trate, bub the fact that he has shown an undue leniency towards the accused by 
releasing him on bail is no sufficient reason for withdrawing a case with the obiect 
of only giving effect to an opinion that that order was wrong ■ Nor can a case be 
ivithdraivn xn order that the Iifagistrate may give effect to his own opinion after 
seeing the place of the alleged occurrence and without hearing the witnesses who 
have already been exarnined * Nor can a case be withdrawn by the District 
hlagistrate in order that he may give effect to his oivn opinion and dismiss it. on 
the ground that no offence was committed because the police officers, who were 
the accused persons were protected by the warrants which they were execubng 
when the alleged offence was committed >• But the Distnct Magistrate may wth- 
draw a case ior the purpose of trying certain persons against whom a subordinate 




38 All 42X. 


3 All . 749 ; la re Teacotta Shekdar. I L R , 8 Cal . 
p p Sodashiv Narayan /o>hi, I L R , 21 Bom , 5^9 
CaJ tv N . 114 contra Dukht Khevvat I L R . 
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Magistrate had refused to proceed ‘ because *-he Police had reported that no offence 
had been proved against them 

It IS not a suffiaent reason for the withdraival of a case to his own file that 
the Distnct Magistrate desired to infonn himself as to the nature of a dispute 
between a landlord and his tenants * 

After he has inthdraim a case the Magistrate is bound to proceed from the 
stage at wluch the proceedings lia\e been taken he cannot summanly dismiss 
the complaint under S joj of this Code when process has been issued for the attend- 
ance of the accused after examination of the complainant • and he cannot proceed 
wnth the tnal on e\ idence already recorded b> another Magistrate * 

But a contrarj opinion has been expressed tn respect of a case which in con- 


note to S 350 ante) 

If, however the Distnct Magistrate has withdraivn the case he can dismiss 
the complaint on the ground that he has no junsdiction to try the offence although 
the first Magistrate mas has e held that he liad junsdiction * 

Jurisdiction 

The powers 0! a Distnct Magistrate and of a Sub-dmsional Magistrate under 
S 538 are co ordinate and though the latter may be subordinate to the former 
(S X7) and the Distnct Magistrate may withdraw a case from a Sub-divisional 
Magistrate he cannot cancel an order passed under 5 528 by a Sub divisional 
Magistrate If he considers that such an order is illegal or improper he should 
under S 438 report the matter for the orders of the High Court * 

But in a later case* the same High Court dissented from tius view The 

fen 

Hi| 

to " 

Th 

Judge who decided Tlaghunalka Pandaram v Emp^ In the case of Santhappa 
S'lhuram* it was held that a Distnct Magistrate was not precluded from exercising 
his powers of transfer by reason of the fact that the Sub divisional Jlagistrate 
had already refused an application for transfer made by the same party 

A Distnct Klagistrate cannot pass an order m a case not before him and which 
he has not withdrawn So when he has under consideration the prosecution of a 
complainant for making a false complaint he cannot dismiss that complaint which 
is under tnal before another Magistrate so as to enable him to sanction the prose 
cution of the complainant ” 


I \>cn Mahmid \k3nd f K Emp 5 Cal W N 488 
I \mrit Ma hi i Fmp I L R 46 Cal 854 

’ In re Rashoo Parirah 10 B I R 26 App (scJigW R Cr 28 
‘ Q Pmp t Bashir Khan I L R 14 All 446 (s c ) All W N 1892 p 10 
‘ Mohesh Chandra Saha I L R 45 C^ 457 (sc) 12 Cal W N 416 \nu Sheikh 
I L R 37 Cal 812 Kudrutulla I L R ioCal 781 See co»lra Dep Legal Remembran 
cerr Upendra Kumar Ghosc i2Cal M N 140 

• \ ilaetee Khanum i Meher All 24 W R Cr 4 

’ Raghunatha Pandaram i Fmp 1 L R 26 Mad 130 

• Santhappa Sethuram I L R 40 Mad 791 

• Thaman Chetti t Alagirj Chetti I L R 14 Mad 399 

1' Q ti Mrs Belihas 12 W R Cr 53 Q t Gtnsh Chundcr Ghose 7 B L R 513 
(s c ) 16 M R Cr 40 
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It was formerly held that a District Magistrate could not transfer a case t(^ 
Additional Distnct Magistrate as that officer was not subordinate to ^ . 

enactrrient of snb-section (3) of S ro which declares that an Additional 
Magistrate is subordinate to the Distnct Magistrate for the purposes 01 b 5 
sub section (2) and (3) lias nou provided for this case 

A District Magistrate who liad initiated proceedings under S 107 (l) ag^insk 

^ person not at the time within the limits of lus jurisdiction can transfersucn 

proceedings at a later stage to \ subordinate Rlagistrate thougli the latter was 
not competent to initiate such proceedings* This was a case of transfer unQ« 
S 192 But the principle laid down t\as that once proceedings liad been instiww 
the powers of transfer were e'<erciseable But in a later case* which professed w 
follow this decision it was held that where m a case under S 107 the Distnn 
Magistrate had not issued a riobce to show cause he had not himself taken pn?" 
ceedings and could not transfer the case either under S 192 or S 528 

Chief Presidency Magistrate 

A Chief Presidency Magistrate can tvithdraw or recall any case wluch he has 
made over to any Magistrate subordinate to him Such subordination would depend 
on orders issued on this subject b> the Local Oovemnient under S 21 (2) Sec 
notes thereunde 

Sub section (6) 

This was introduced into the Code of 1S98 to meet an objection raised in a 
^ported case * But the head of a village m Madras acts as a Magistrate also 
under Mad Reg XI of i 1 1* ' • ' ’ 1 1 Id that in respect of 

trials so held the head 0' \ ' 1 1'' 1 1 1 fhetemisofS 52s’ 

Hence the inclusion of a r<. », i‘» » • 


CHAPTEH XLIV A 

Supplementary provisions RELmNO to European and 
Indian British subjects and others 

Chapter XLIVA was inserted bj the Criminal Law Amendment Act All 
of Z923 S 33 In its present place in the Code it IS new but it contains m a modified 
form much that appeared m Chap XXXIlI before its amendment 

The object of Act XII of 1923 'vas to amend the Code and other enactments 
in such a way as m the ivofds of the preamble to provide for the removal of 
certain existing discriminations between European Bntish subjects and Indians 
la tcvaU awd ptoceedmga Fat a desettpUaw o! Uiedistlnctiowswticli 

previously existed and the manner in winch and the extent to which thej have 
been removed reference should be made to the note at the bcgmmng of Chap 
XXXIII The matter has been dealt with in tv«) ways in the first place certain 
pnvileges which Europeans enjoj ed in the matterof their tnal have been abolished 
in the second place other privileges have been modified and have been conferred 
on Indians likewise A few distinctions remain which will be referred to beloir 
S 528D now provides that all enactments winch confer on Magistrates or on the 
Courl of Session jurisdiction over offences shall be deemed to apply to European 


* Prakas Cbunder Dutt I L R 34 Cal 918 

*K Emp V hfunna I L R 2 ^ AH 151 followed m Surjja Kanfa Roy ChowdhU 

* r mp 1 L R II Cal 3 50 

■ Napreddj Konda t KEmP I L R 41 Mad 246 

* Madavarayachar t> SobbaRau I L R >5Ara<l 94 

* SevsVolandal V Atnma>an 7 L.R. 26 Mad, 394 


Onir XLTVA eUROPEVK \T.D INDIAN' BRITISH SUBJECTS Sll 

Bntish subjects although such persons are not expressly referred to therein, 
unless there is something repugnant in the context 

Chapter XX\III deals with a special cliss of cases which may be roughly 
described as cases in «luch racial considerations anse or are likely to anse III 
such cases the accused whether he be a European British subject or an Indian 
Bnti«h subject can make a claim to be tned m the special manner laid down lO 
that chapter and the claim has to be determined by the Court before it proceeds 
further with the inquiry or trial When a claim has been admitted or m other 
ivords it has been determined that the case is one wluch ought to be tried under 
the prolusions of Chap \\\I 1 I a special procedure comes into operation as 
laid down in that Chapter The pronsions of Chap XLIVA are not applicable 
so far as British subjects arc concerned to cases to which the provisions of Chap 
WXIII applj Those cases are defined in S 443 Thej are cases in wluch th6 
Magistrate inquiring into or trjmg the case after making such inquiry as he things 
necessary is satisfied 

(a) that the complainant and the accused i«rsons or any of them ure res* 
pectiielj European and Indian British subjects or Indian and European British 
subjects or 

(i) that in view of the connection with the case o| both a European Bntish 
subject and an Indian Bntish subject it is expedient for the ends of justice that 
the case should be tned under the prolusions of this Chapter Mhere a claim to 
b“ tned under the Chapter lias been disallow e^l bvthe 'lagistrate an appeal against 
the order of rejection lies to the Sessions Judge whose decision is final 

' Any case to which the provisions of Chip XWlIl do not apply This 
means m the first place any case m wluch no claim has been made and determined 
under S 443 In the second place it means a case in which a claim having been 
made has l^en disallowed by the Magistrate and if an appeal has been preferred 
the order of rejection has been upheld by the Sessions Judge In such cased 
there mil be no special form of trm for a European or Indian British subject 

But the accused can claim to be dealt mtb as a European or Indian firftfsh 
subject The Magistrate is bound to inquire into the claim If he rejects it and 
commits the accused for trial it can be renewed before the Court of Session When 
the trial Court whether it be the Court of a Magistrate or the Court of Session 
rejects a claim the decision may form a ground of appeal from the sentence or 
order passed in the trial The difference between this and an appeal under S 
443 (a) must be noted an order of rejection by a Magistrate under Chap XXXIII 
IS appealable at once and the decision of the Sessions Judge in appeal against 
the order of rejection is final 

As already stated I iiropcan British subjects and Indian Bntish subjects do 
not make claims under S 528A m cases to whicli the provisions of Chap XXXIIl 
apply Chap XXXIIl does not deal with Europeans whoare not British subjects 
or with Amencans Such persons can in any case claim to be dealt with as Euro 
peans (other than British subjects) or as Amencans as the case may be There 
are no restnctions whatever on the junsdiction or powers of sentence of the Courts 
iti regard to Europeans who are not Bntish subjects or to Amencans But under 
S 275 (2) they can after establsslung a claim under S yiSA require before the 
first juror is called and accepted that a majonty of the jurors shall consist of 
Europeans or Amencans and the jury ivill be so constituted if practicable 
S 284A (2) similarly provides fortnals with the aid of assessors who will all be 
Europeans or Amencans if practicable S 28'iA also applies to them and 
enables a separate trial to be claimed in the circumstances set out therein 

Before describing the effects of the admission of a claim under S 528A to be 
dealt with ag a member of a particular race or nationality it wall be convement 
to recapitulate the distinctions wlucfi the Code still maintains in regard to 
Europeans 
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1 No Sfagistrate of the second or third class shall inquire into or tr, 
offence which is punishable otherwise than with fine not exceeding fiRy ^ 
where the accused is a European British subject who claims to be toed as s 
(S 29A) 

2 Certain Courts and officers wlucli eicercise the ordinary powers of a I 
Court under the Code in regard to Indians are not High Courts in referee 
proceedings against European British subjects or persons jointly ebargefl ’ 
European British subjects [S 4 (i) (/)J 

3 Any High Court established by letters patent maj exercise the po 
conferred by S 49: in the case of anj European Bntish subject witlun such t 
tones, other than those within the limits of its appellate cnminal junsdic 
as the Governor General in Council may direct (S 49rA) 

4 Notwithstanding anything contained m Ss 31 32 and 34 — 

(а) no Court of Session shall pass on any European Bntish subject any sect 
other than a sentence of death penal servitude or impnsonment with or witi 
fine, or of fine and 

(б) no District Magi'^trate or other Magistrate of the first class shall pasi 
any European British subject any sentence other than impnsonment which 1 
extend to two jears or fine which may extend to one thousand rupees, or b 

(S 34A) 

The bar in S 2ijA against the jurisdiction ol second and thirfl class Magistf 
over European British subjects is not absolute it arises onl> where the acci 
claims to be tned as such The section will have no application to cases to w. 
Chap XXXIII applies, it refers to a claim made under S szSA Ihe 01 

refer to a claim to be t 
thcless if the case is bei 

• • 5 net apply a claim can 

he junsdiction of the Cot 

to try and pass s'entence S 328A cannot apply to S 491A A European Bnl 
subject making an application to a High Court to exercise its powers under S 41 
would have to establish his nght to apply and the High Court would have to de 
mine the question whether he is or is not in fact a European British subji 
A question may arise as to whether S 528B overrides other provisions of the Co 
That section lays down that if in any case to which Chap XXXIII does not ap 
a European British subject does not claim to be dealt with as such by the Maj 
trate (before tlie conclusion of the tnal, or, in a case triable by the Court of Sessi 
before he is committed for trial) or if a claim has been made and rejected a: 
alter committal, has not been renewed before the Court to which he has bi 
committed he shall be held to have relinquished his nght to be dealt with as 
European Bntish subject, and shall not assert it at any subsequent stage of 1 
case, 1 g dunng the tnal in the Sessions Court or apparently in appeal or revisii 
This would specifically applj' to S 29A which refers to an accused person 'w 
claims to be tned as such " But these words do not occur in S 34A Tie pi 
visions of S 34A are prohibitory, they are not made subject to the pronsio 
of S 528B It would appear therefore that a sentence contravening S 34 ^®” 
person who was m fact a European Bntish subject but who had made no elai 
to be dealt \nth as such would have to be held to be illegal The special provisv 
as to powers of sentence in S 34A would overnde the general provision in S 52° 
The insertion of tl e words who claims to be tned as sudi' in S 29A, and tb« 


would have no junsdiction o%cr a person who ivas m fact a European 
subject though he might not have ciainied in the lower Courts to liave been dea 
wth as such it is an established principle that where the Code says that a Con 
has no jurisdiction no action or inaction on the part Of the accused can cen 
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junsdictjon The definition of High Court in S 4 (i) {_/) 13 not made subject 
to the proinsions of S 528B 

The con\erse case is proinded for in S 528C where a person ivho is not a 
European British subject an Indian British subject a European or American 
IS dealt with as such and does not object the inquiry commitment tnal or sentence 
shall not bj reason of such dealing be in\ahd 

There is in Chap \LIVA no proMsion corresponding with S 447 which re 
quires a ^lagistrate to in'nte the attention of the accused to lus rights to make a 
claini under Chap 

The rulmgs under the old law can lurdlj be taken as sound guidance under 
the present law The effect of the faihuc to claim to be dealt with as a European 
British subject or to deal with such claim was considered in several cases some of 
which maj be referred to here 

Where the accused pleaded that he was a European British subject but the 
Magistrate who was competent to trj him without deciding this plea tned and 
sentenced him to a sentence bejond his powers o\er such a person and on appeal 
he claimed to be a European British subject the High Court held that the tnal 
was without junsdiction and set aside the conxiction and ordered a new tnal ‘ 

An accused person pleaded before the Distnct Magistrate tint he was a 
European Bntish subject but did not claim to be tned by jury under S 451 The 
Magistrate found that he was not a European British subject and tried and con 
victed him under his ordinary powers On appeal the Sessions Judge found tbit 
he was a European Bntish subject ind directed 1 new tnal by jury The High 
Court on revision held tiiat as he had not claime I to be so tried the sessions Ji dge s 
order was wrong and as the sentence passed was one w] ich the Distnct Magistrate 
was competent to pass on a European Bntish subject directed the Sessions 
Judge to near the appeal against the conviction and sentence on the ments * 

It IS quite true that to a certain extent the language of the Code as it now 
stands is the same as that of the Code on which these rulings were based But 
as pointed out above a new phraseology has been introduced in S 29A That 
section expressly bars the j unsdiction of Magistrates of the second and third classes 
except in petty cases where the accused is a European Bntish subject who claims 
to be tried as such The words in italics can only mean the same as who claims 
to be dealt with as such wluch is the phraseology of Chap XLIVA In the 
interpretation of an enactment it lias to be assumed that words wluch can be 
assigned a meaning liave that meaning and are not mere superfluity The last 
seven words of S 29A would be entirely superfluous if read with S 528B in the 
sense suggested by some of the jidgments ol the Courts and since they do not 
occur in b 34A it must be assumed that the legislature has intended that in that 
section at all events the limitations on the powers of the Courts are absolute and 
are not dependent on the raising of a claim by the accused to be tned or dealt 
with as a European British subject On the other hand it may be argued that 
S 528I3 must have a meaning and that it is intended to overnde the provisions 
of S 34A The position is by no means clear and seems to ment the attention 
of the legislature A possible interpretation is that it applies only to S 29A 
and that it is reproduced in the Code to male it clear that the claim which has 
the effect of barring the jurisdiction ol the Imver class Magistrates must be made 
before the conclusion of the tnal or in the case of an inquiry by a second class 
Magistrate into an offence tnable by the Court of Session or High Court before 
the accused is committed for tnal it cannot be raised in appeal or revision 

Section 528D is important in this connection It first of all lays down that 
unless there is something repugnant in the context all enactments made by the 
Governor General in Council or the Indian Legislature winch confer on Magistrates 
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or on the Court of Session junsdictioo over offences shall be deemed J, 
European British subjects although such persons are not expressly ,, 

therein The Code of Crminal Procedure itself is an enactment made ty 
Oovemor General in Council and amended by the Indian Legislatuie S 5*® J * 
goes on to say that nothing m the section shall be deemed to authorise > 

to exceed the limits prescribed by the Code as to the amount of punis la 
which it may inflict on a European British subject or to confer 
any Jlagistrate of the second or third class for the tnal of such subjects 
again the Mords are not Eurojiean British subject who claims to be deal 
as such or such subjects who claim to be tried as such S 52SD rep 
S 459 of the old Code It indicates that a Court maj have jurisdiction 

offence but not over the person committing it if he is a European Bntish suD] 

So far this note has dealt with the distinctive privileges of European Pn 
subjects But this chapter deals with claims made bv European British subjec 
Indian British subjects Europeans fother t!»an British subjects) and Atnencaa 
and when a claim lias been established certain privileges arise which are not co 
fined to European British subjects 


Section 275 lays down — 

(i) In a trial by jury before the High Court or Court of Session of a peW'' 
who has been found under the provisions of this Code to be a European or Indian 
British subject a majority of the jun shall if sue! person before the first juro^ 
IS called and accepted so requires consist in the case of a European Bntisi 
subject of persons who ate Europeans or Americans and in the case of an Ind an 
British subject of Indians 

(2) In any such trial by jury of a person who has been found under the pm 
visions oi this Code to be a European fother than a European British subject] 
or an American a majonty of the jury shall if practicable and if such European or 
Amencan before the first juror is calM and accepted so requires consist of persons 
who are Europeans or Americans 


Section afi^A lays down— 


rson who has been found under 


Indian British subject if the 
lere there are several European 


subjects accused all of tl cm 
jointlv before the first assessor is chosen so require all the assessors shall in the 
case of European British subjects be persons who are Europeans or Americans or 
in the case of Indian British subjects be Indians 


(z) In a tnal with the aid of assessors of a person who has been found under 
the provisions of this Code to be a European (other than a European Bnhsl 
subject) or an Amencan all the assessors sliall if practicable and if such Eumpe^o 
or Amencan before the first assessor is chosen so requires be persons who are 
r uropeans or Amencans 


^ on wl Q 1 as been found under 

far as I uropean and Indian 
labhshment of a claim t nder 

' nder Chap XXMII that the 

case is one which ought to be tried under tie provisions of that Chapter 
peans (other than European British subjects) and Americans can only be f® “"r 
under theprOMsions of this Code toboauch astl e result of a claim under S 
Jurors and assessors have to be chosen m a particular manner fhe list of . 
and assessors from among which the necessary number of jicrsons is sumnionc 
specif cs those who are Europeans and Amencans (S 321) under S 317 the 
Court shall if it thinks needful cause to be summoned such militarj commission 
and non-commisstoned officers as it considers to be ncccssarj to make up ' 
Junes, required for the tnal of persons charged with offences lieforc the High ^ 
and Under S 326 the jurors or assessors summoned for a trial in the Sessions W 
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are to include where anj accused person is a Europe-xn or American as many 
Europeans or Americans as ma\ be required for the purpose of choosing jurors or 
assessors for the trial 

There is one more pronsion supplemental^ to Ss •’75 and aS^A conferring 
a special pn\nlege S a85A lajs down — 

In an\ case in which a European or Amencan is accised jointly ivith a 
” ''is accused 

Jtan British 
1 e and such 

other person maj be tried togetl er 1 ut if I e requires to be tned in accordance 
with the pronsionsof S -5 or S \ and is so tned and the other person accused 
requires to be tned separately such otl er person si all be tned separately in accord 
ance wath the provisions of this Chapter 

This section like Ss '’75 and 284A confers on Indian Bntish subjects equal 
nghts wath tl ose enjo\ed by Europeans and Amencans to claim separate trials 
An Indun who is a subject of a State m Ind 1 is granted no rights under these 
sections on the other hand where the complainant is an Indian b t not a Bntish 
subject an accused person who 15 a European Bntish subject cannot claim to be 
tned under the provis ons of Cl ap XXXIII Eor definitions of India and 
Bnlish India see General Clauses Act X of iSq? S 3 

S28A ( 1 ) Wierc in 'in> case to winch the provisions of 
Procedure of de m Chapter XXXIII do Dot apply any person 
of a person to be dealt cUims to be dealt tnth as a European or 
rii4«‘BM”hS%n Indian Bntisli subject or nherc anj person 
Of a* European or claims to bc dealt With as a Enropean (other 
American ^ European Bntish subject) or an 

Amencan he shall state the grounds of such claun to the Magistrate 
before whom he is brought for the purpose 0^ the inquiry or trnl , 
and such Magistrate shall inquire into the truth of such statement 
and allow the person making it a reasonable time within which 
to pro\c that it is true and shall then decide whether he is or is not 
a European British subject or an Indian British subject or a 
European or an Amencan as the case may be and shall deal with 
him accordingly 

( 2 ) When any such claim is rejected b} the ARgistrate and 
the person by whom it was made is committed bj the Magistrate 
for trial before the Court of Session ^nd such person repeats the 
claim before such Court such Court shall after such further inquiry 
if any as it thml s fit decide the claim and shall deal with such 
person accordingly 

( 3 ) When any Court before which any person is tried rejects 
any such claim as aforesaid the decision shall form a ground of 
appeal from the sentence or order passed m such trial 

Though a claim for a specal trial under the provisions of Chap XXXIII 
has to be made before a particular stage of the inquiry or trial is reached [S 443 (1)] 
the Code does not contain any similar provision in regard to claims under Chap 
XLIVA S 528B implies that a claun must be examined and determined if it 
is made before the conclusion of the tnal in the Alagistrate s Co irt or before the 
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accused is committed for tnal . jt cannot be raised at any later stage but a daa 
which has been rejected bj a committing Magistrate can be repeated m the Sessions 
Court 

It must be borne in mind that this is an entirely different thing from tbe 
under S 443 for a special procedure, as to which see the note to Chap XXXIII 

The rejection of a claim does not give ground for a separate appeal, as u 
case under Chap XX\iri S 443 (4) but it mas form a ground of appeal again-' 
the sentence or order passed in the tnal 

A Magistrate is no longer required if he has reason to believe that a per^M 
brought before him is a European Bnti^h subject to ask him wliether he is 
not this was the Ian formerly contained in S 454 ButS 447 requires a 
Irate to inform the accused peraon ol his rights as soon as it appears to Ijth tba 
the case is or might be held to be a case wluch ought to be tned under the provasioas 
of Chap XXXIII 

528B. If in any sneh case a European or Indian Britbh 
Failure to plead Subject OF A European (other than a European 
status a waiver Bfitisli subject) Of ail American does not claim 

to be dealt with as such by the Magistrate before wliora he is tried 
or by whom he is committed, or if, when such claim has been made 
before and rejected by the committing hlagistrate, it is not repeated 
before the Court to which such person is committed, he shall he 
held to have relinquished his right to be dealt with ns a European 
British subject or an Indian British subject, or a European or an 
American, as the case may be, and sliaJl not assert it m any siibse* 
quent stage of the case 

Section 5086 13 discussed in the note at the beginning of tins cliapter It 
replaces S 454 (i). 

528C. V?here a person, not being a European British subject, 
T a of efson as ^ dealt ATith a European British subject or, 
beJnSing to not being all Indian British subject, is dealt 

which be does not ^vith AS AH Indian British subject or, not being 
* a European (other than a European British 

subject) or American, is dealt uith as a European or American, 
and such person does not object, the inqiiirq’, commitment, trial, 
or sentence, as the case may be, shall not, by reason of such dealing, 
be invalid. 

528D. (1) Unless there is something repugnant in the context, 
all enactments made by the Governor General 
Appiicitioft of Acts lu Council or the Indian Legislature wliicb 
conferring jurudicuon coufcr On Magistrates or on the Court of Session 
Coutu ifAession jurisdiction over offences shall be deemed to 
apply to European British subjects, although 
such persons are not expressly referred to therein. 

(2) Nothing in tlus section shall be deemed to authorise any 
Court to exceed the limits prescribed by this Code ns to the amount 
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of piu^liment which it maj inflict on a European British subject 
or to confer jurisdiction on my Magistrate of the second or third 
class for the trial of such subjects 

CHAPTER XLV 

Of lRPFrUL\n Ppoceedings 

529 If anj Magistrate not empowered 

Irregularities which tO (lo an\ of the following tilings, 

do not Titiate pro *' 00 

ceedings namely — 

(а) to issue a search warrant under section 98 , 

(б) to order, under section 133, the Police to investigate 

an offence , 

(c) to hold an inquest under section 176 , 

(d) to issue process, under section 18G, for the apprehension 

of a person within the local limits of his junsdiction 
who has committed an offence outside such limits , 

(e) to take cognizance of an offence under section 190, 

sub section (1) clause (a) or clause (6) , 

(f) to transfer a case under section 192 

(q) to tender a pardon under section 337 or section 338 , 

{/() to sell property under section 524 or section 626 , or 

(i) to \vithdraw a case an<l tr^ it himself under section 628 , 
erroneously in good faith does that thing his pro 
ceedmgs shall not be set aside mereh on the ground 
of his not being so empowered 

Sdi-5 III an 1 IV sp cify the ordmarj p» veri of Mug strates of different classes 
and offices and tl e additional po vers \ith wlucl ai d by whom they maj be 
invested amongst them po vers ar<* tl o •» set o t in S yo and 530 

Good Faith -—Nothing is sa 1 to be done or believed m good faith wlucli is 
done or believed without due care and attention — S 52 Penal Code and S 4 (2) 
of this Code 

In. a^^lyinq, S s,2ci the Allahabad Hi^h Court has held, tl at li refers tn. arJus 
done by a Magistrate m no way empower^ b> law to do those acts and not to a 
Magistrate empowered to do them but not possessing jimsdiction over the parti 
cular offence So a conditional pardon given by a Magistrate who had no juris 
diction over the offence was ignored and a conviction of the person to whom it 
had been so tendered was affirmed as it was no protection so as to bar proceedings 
against him • 

530 If an} Magistrate not being empower 
Irregularities whch ccl by law lu this behalf does any of the following 
vitiate proceedings tilings, namely — 

(a) attaches and sells propert} under section 88 , 

* 9 Emi V Cl Ids ILK o \1 40 

103 
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(6) issues a search-Tramiiit for a letter, parcel ot otier 
thing in the Post-office, or a telegram in the Tekgiap 
Department ; 

(c) demands security to keep the peace ; 

(d) demands security for good behaviour ; , 

(e) discharges a person lawfully bound to he of 

behaviour ; 

(f) cancels a bond to keep the peace ; 

{g) makes an order under section 133, as to a local nuisance; 
{h) prohibits, under section 143, the repetition or con* 
tinuance of a public nuisance ; 

(t) issues an order under section 144 ; 

( 9 ) makes an order under Cliapter XII ; 

(k) takes cognizance, under section 190, sub-section (1)» 
clause (c), of an offence , 

(2) passes a sentence, under section 349, on proceedings 
recorded by another Magistrate ; 

(m) calls, under section 435, for proceedings ; 

(«) makes an order for maintenance ; 

(o) reuses, under section 515, an order passed under section 

514 *, 

(p) tries an offender ; 

(g) tries an offender summarily ; or 
(r) decides an appeal ; 

his proceedings shall be void. 

Sells III and IV specify tlie ordtnaiy poiiers of Magistrates of the sc^era^ 
classes and offices, and the additional pouers with Mhich and by vhem they 
be invest^, amongst their powers arc the iwwers to act as set out in Ss 529, 53 ° 

If the proceedings of a Maspstratc are void for this rca'on. no order of a sopencr 
Court IS necessarj* to set them aside Tlicy arc ro bar under S <103 to a tnal h) ® 
competent Court ’ 


Tries an offendsr (/>), tries an offender summarily (j) 

■Clause \P) vas ^ifVt TTfcrobucrfi into Yne Cohe o'l Cnmina'i Troccciure 
Code of 1882 , clause (q) by the Code of 1872 The meaning of S 530 
considered, in reference to these two matters, in cases in iibich a Magistrate "tnf* 
an offender,” or ' tnes an offender stinunanlj for an offence ■rnthin Ins junsdic- 
tion, «lien the facts before him show the commission of another offence of a gra'" 
character beyond his jurisdiction either to hold a tml or to hold a summary tna' 
In both instances, the same question is raised, wlicthcr under S 530 the 
proceedings are loid, or whether it is a matter for the consideration of the Coud 
of Appeal or Revision, having regard to S 537, wlvcthet in exetci«c of its dc^cretio" 
the Court should interfere in the interests of justice In Loth instances- 
Magistrate has assumed a jurisdiction wludi the case on tl e facts before him 
not justify. The terms of 5 530 leave some doubt in tlus respect. TJicy 
that "if any IMagistrate not being empowered bj liiv on this behalf” acts in If' 
nnnner )iis prceewlinfs shill le \oid ” In a c-isc under appchl, the 

‘ 0 Trip I Hussein Caibn, I I. R . 8 Uom , 307 
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Judge held that the proceedings were wid under S 530, Lccausc the evidence 
sliowed the commission of an offence triable onl> b\ a Court of Sc^‘=^ion, v.lcrtas 
the Magistrate Ind conneted of a minor offence within his jurisdiction, and he was 
accordingly directed to commit On rcxision, thcliigh Court of Madras* las held 
that this Mev of the law was erroneous, the Magistrate 1 axing juri'diction to 
hold the tnal for the offence tried b> him, and that, except in the interests of 
justice, that is, unless the sentence pi'scd xxas inadequate the Sessions Jidge was 
not competent to direct him to commit . xxlien the facts disclose an offence within 
the jurisdiction of a Magistritc it is a fallac) to saj that he is not empowered by 
law to tr>’ thii person cliargcd xiith that ofience which is x\ithm his jurisdiction, 
because the same facts disclose sn ofence xxhicli is bepond 1 is juii'diction M 1 ether 
in doing so he-adopts a proper course is another question No doubt it is improper 
on the part of a Magistrate intentionally to ignore circumstances of aggiaxation 
xxluch show that an offence bexond his jurisdiction xxas m fact committed as xicll 
as an offence within his junsdiction The action of the Magistrate xxculd he 
improper, but bis proceedings xxould rot be void If the improper action of a 
Magistrate lias led to a failure of justice as for instance by causing the punisl ment 
to be inadequate, it would be open to the proper auUiontics to apply a remedy by 
instituting a second prosecution on the same facts for the more aggravated ofictee 
(S 4031 It would also be open to the revising and appellate authorities to set 
aside the Magistrates proceedings and order a fresh tnal, if such a course xxas 
required m the interests of justice but not otherwise and tl e rea»on for 'ctting 
them aside would be not that the p>roceedings xxcre void ab uritio but becaii<o 
they* were improper and the interests of justice required them to be set aside 
There is a difference between proceedings which are witloiit junsdieticn and 
therefore void and proceedings which are improper and therefore liable to be set 
aside, though not void * 

The Bombay High Court has interpreted S 530 (fi) m the same way * In that 
' ned and convicted certain persons of volun* 

nal Code) an offence that he was competent 
' tliat the offence disclosed was under S 326, 

Penal Code, and beyond the junsdjctioo of the Magistrate who held the trial, 
but, as the accused had not been prejudiced the order was allowed to stand and 
the appeals were dismissed The Sessions Judge however also referred the case 
under S 438 to the High Court for revision as in his opinion the proceedings 
xxere void under S 530 (p) Ihe Bombay High Court refused to interfere holding 
that the Magistrate was not wholly XMtliout jurisdiction, and it was not suggested 
that the sentences were unduly lenient or that the accused had been prejudiced 
At the same time it was pointed out that it is an evasion of the law to treat an 
aggravated offence as an ordinary offence and thus to introduce a different juris- 
diction, or a lower scale of punishment \\ hen the evidence discloses a circumstance 
of aggravation, which makes the offence cognizable only by a higher Court it 
becomes the duty of a trying Magistrate to use the proper procedure for sending 
the case to that Court * 

When however the same course has been taken by a Magistrate m trying a ca'c 
summarily (S 260) for a minor offmee so triable when the facts before hiir “ihow the 
commission of a graver offence not so triable the Calcutta High Court has declared 
the proceedings to be void under S 530 {^) ■ 

The principle involved m these two classes of cases setms similar hut the conse- 
quences to the accused are very different In a regular tnal a Court of Eexisicn 
would "be able to judge xihether on the evidence on the record the sentence passed 


1 Saber Mollah 
I L R .Cal, 
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for the niiior offences ^\as suffiaent in the ends of justice; but the 
rccordexi in a summarj trial, is m brief, and therefore is not calculated to , 
entire case Tlic prosecution might therefore justly complain of such ® 
on the other hand, the accused if ccmicrtcd in a siimmarj’ trial, vould lose 
ot appeal gi\cn to him against all except the lightest sentences An 
ment would also be gi^en to a careless Magistrate to adopt the easier and l^io 
mode of tnal, and so avoid the proper supervision of a Court of Appeal or of Kew 

The question of the validity of a trial held by a Bench of Magistrates 
there has been a change in the constitution of the Bench during the trial ^ 

considcrcel m several cases The enactment of S 350A now settled the V 

If at the time of dehvcrj of judgment the Bench is properly constituted, and u 
the Magistrates at that time constituting the Bench, and dehvenng judgniW ' 
have been present throughout the proceedings the trial is valid This "j’®- , 
view consistently taken m cases prior to the recent amendment of the Code h 
jn so far as these cases maj be taken to indicate that tJiere c,in benochangewC 
ever in the constitution of a Bench of Magistrates during a trial thej arc ^ 
for a Magistrate who vias present at an earlj stage can drop out, andlusabsen 
will not vitiate the tnal, provided he docs not come back totliecase to jom in> 
dehverv of judgment, and provided the Bench is still propcrlj’ constituted 
him \\herc a Magistrate tned snmmanlj an offence which was not so tnao*^ 
and acquitted the accused, the High Court in revision set a'lde the proccediop 
and ordered a retrial • 

531, No finding, sentence or order of nny Criniinfll 
Proceedings In sliall bo Set aside merely on tLe ground that the 
wrong place. iaquiry, trial or otlier proceeding, in tJio course 

of ■\vhicli it tvas arrived at or passed, took place in a ■n-rong sessions* 
dinsion, district, subdivision or other local area, unless it appears 
that such error has in. fact occasioned a failure of justice. 

S 531 applies solely to cases m wluch there is no jurisdiction by reason 0/ tie 
Inquif}*, tnal or other proceeding being held in the wrong local area, (See Chopfef 
XV^. It applies to a case m which a M.agistratc, competent to commit, commits, 
but without local jiinsdiction to liold the inqiiirj * 

•'railurc of justice ' probably means, as c\pres«;cd m the Code of 1872, S. 7f> 
"that the accused was actually prciiidiccd in his defence, or the prosecutor in 
presecution by such error ” 


Similarly, S. 156, while cleclanng tbe power of a police-officer to investigate a 
cognizable offence to be conterminous locally with that of a M.agistrate undef 
Chapter XV, also provides, that no proccedmg of a pohcc-officcr shall at any staff 
be called m question on the ground tliat the case was one v\hich such officer was 
not empowered for tlus reason to investigate 

Wliere a Sfagistrate of Xastk committed to the Sessions Court of Xasii wliwn 
had no local junsdiction to hold the trial, it was held under S 531 that the commit* 
ment was not bad, because the inquirj* Jiad been liclcl in the v^ rong distnct, 
had occasioned a failure of justice, and, as the Sessions Judge of Xasik certinm 
that the tnal in the Sessions Court of Ahmcdnagar vihich had junsdiction to ho-u 
the tnal would cause no inconvenience or was likelj to defeat the ends of justice, 
an order for the trial at Alimednagar vvas passed • 


* Hardxnr Sing or ball 1 Khega Oiba. I L It . so tal , 870 : O rmp. r. 

7 L U , 18 Mad . j<jj ; P " " ■■ * Ayj-ar, 3 ^ 

U , l 3 Mad , jo^ , 

• Ra«j*a Hhai;Haiila ' , ■ I, 

Mvcl., O|o I Dornswamj .'MiurfM, i L iv . jv Muu . y|. , « 

Imp I Thaku, I 1 . i< , 8 ftoin , .312 , sec abo Q. Lmp. i James Ingle, 

Is vi ” ” ^ ^ * Abbi Keddi, I L It , 17 Mad , j Q. Emp. t. Itam Be** 3 ** 
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But although a Magistrate roaj coimrnt AMthoiit having local jurisdiction to 
act in the particular case, and the comnutment may be protected by S 532, an 
objection may be taken to the trial being held bj the Sessions Court to which the 
commitment may ha\ e been made on the same ground 

Mlien a commitment made by a Magistrate not hav ing local j unsdiction to a 
Court of Sessions havnng, under S 177, no junstliction to trj' it. the commitment 
IS illegal, the High Court had no power to transfer it to a Court of Sessions having 
jurisdiction, and the Vommitment must be quashed ‘ But where it was alleged 
that a Chief Presidency Magi«trate who committed the accused to the High Court 
on a charge of murder had no local jiinsdiction to inquire into the case, and that 
the High Court liad ro local jurisdiction to try the case, it was held that the itregu- 
lant> or ill^litv, if anv. in the Magistrate's proceedings was cured by S 531, 
and tliat even 1/ the High Court on its ongtnal side had no jurisdiction to trythe 
case it could make an order under S 526 directing that the tnal should take place 
at the High Court Session^, and an order was made accordinglj • It would seem 
that under clause 24 of its Letters Patent the High Court has power to try persons 
for offences committed outside the liimts of its ordinar> original criminal juris 
diction * In the case of Cfiiiapaifi) v Hex* reference was made to an Allaha- 

bad case,* m whicli the High Court maintained an order of commitment where 
four accused persons had been committed to the Court of Sessions at Saharanpur, 
and it appeared that some of them liad committed offences wnthin tl c jurisdiction 
of the fesions Judge of Moradabad. and directed that the case be transferred to 
the latter Court. 

MTiere two men kidnapped a girl m the Buduan district and took her to the 
Etah district, and were there joined b> two ©Ihcr men, and the whole party then 
proceeded to the Punjab, a conviction of the two latter men along with the other 
accused by the Court having jurisdiction m tlic Budaun distnet was upheld, as 
no failure of justice was occasioned, and the case was covered b> S 531.* 

Where a Magistrate who has jurisdiction to hold an inquiry and commit, com- 
mits to a Sessions Court which lias no jurisdiction to hold the tnal, no Sessions Court 
having been appointed (or that purpose, the case was under S 526 transferred for 
tnal to the High Court * 

If a commitment is made to a Court of Session ordinanly having jurisdiction 
to hold the tnal, but the Sessions Judge is by law disqualified from holding the trial, 
the commitment is valid, but the case must be tiansterred to some other Court of 
Session * 

An appeal was presented to the Sessions Judge of Bijnor-Budaun at Bijnor 
within that Sessions Division, but it was heard at Moradabad bj the Sessions Judge, 
at winch place he was empowered to exercise civil but not cnminal junsdicfion It 
w-as held by a Pull Bench of the AUaliabad High Court that this was an irregulanty 
iiut, as it had icca-ioned no fail) rc of justice it wa-. covered by S 531, and did not 
render the lieanng of the appeal a nullity* 

Tlie introduction of the words "other local area ' provides for a case m which the 
local jun'=’diction 15 not confined to tli- same ftovmcc or High Court, a defect m 
S 70 of the Code of 1872 which was pomted out in a case tned under that Code •« 


‘ AssrtantS.-'s'iicnj Jud'T.Nortli \rcot I I . P , 36 Mad , 387 

* Ganapathv Chetty I Kex I. L. R 42 \Iad 7«)t 

* ‘•cc Q Emp Jamc« Ingle I L R , 16 Bow. ero , Ganapathv Chetty t. Pex 
t.L. R. 41 Mad., 791 

* {.anapitlij Chett\ 1 Rev, II K, jr Mad , 791, 
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532 (1) If any Magistrate or other authoiity purporting 

When irregular exercisc poixcK dill} conferred, which were 
commitments may be not SO Conferred, commits an accused person for 
validated bcfotc ft Court of Session or High Court 

the Court to i^Iuch the commitment is made may, after perusal 
of tile proceedmgs accept the commitment if it considers that 
the accused has not been injured thereb} , unless, dunng the inquu) 
and before the order of commitment, objection was made on behalf 
of either of the accused or of the prosecution to the jurisdiction 
''f such Magistrate or other authority 

( 2 ) If such Court considers that the accused was injured 
or if such objection was so made it shall quash the comrmtmeDt 
and direct a fresh inquiry b} a competent Magistrate 

The distinction between S 531 and S 532 is tliat S 531 de Is with a case ifl 
which except for want of local junsdict o the cnmtnal Court is competent to act 
that IS it IS vested with legni anthontj to act but not m the particular case fof 
ivant of such jurisdiction while under S 53 the Criminal Court purports to exercise 
judicial po vers which ha\e ne%er been duly conferred on it tl at is it commits aO 
accused person for trial by the Sessions Court when it lias not been empowereo 
by S 20O to commit The Magistrate maj under S 532 be competent to deal 
with the offence but is not com^tent to commit for some reason other tlnn that 
o{ want of local jurisdiction ‘ 

But S 53* has been applied to a commitment made bj d Magistrate who wns 
not competent to take cognizance of the case because sanction under S i<)y had not 
been given by the Government of India or the Local Oovemment and therefore 
not competent to exercise it An objection raised before the High Court on this 
account ivas held to be cured by S 53-» * 

Bat a conviction by a Sessions Court mil not be set aside simply on the ground 
of a defect in the initiation of proceedings or because of some irregularity in the 
pro c d ng^ in tie Magistrates Court more espeaally when the point was not 
raised in the loier Court* 

A S osiois Judge has no po ver after he lias Iicard the whole case and recorded 
the opinions of th-* \ss“:. 5 ors to quash the conmitment and direct a fresh inqiun 
ilnder S 532 on the ground that he was of opinion that the prel rainary sanction 
for the proceedings was invalid and that the joint trial of two accused persons was 
irregular his p oper course was to move the High Court to quash the coramitmerst 
under 5 < 

The terms ol S 532 arc expressed difterentlj from those of S 33 the corres 
ponding section of the Code of 1872 so that a case m the Allahabad High Court 
on the subject is obsolete * 

. Objection taken before ccramitment, sub section (2) 

In sudiV case the Court of Session or High Court is bound to quash tl e com 
mitment andVp dirixt a fresh inquiry by a competent Magistrate But if u®* 
made during trial it will not be entertained by a Court of Kension 
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533* (0 If Court, before •winch a confession or other 
Non comp 1 1 a n c e stitcmcnt of an accuscd person recorded or pur- 
with provisions of porting to bc rccoffled under section 164 or 
section 164 or 364 Bcction 364 IS tendered or Ins been received m 
endence, finds that any of the pro\usions of cither of such sections 
ha^e not been complied iMth b} the JHgistratc recording the state- 
ment, it shall take e \ idence that such person diilj made the statement 
recorded , and notvitlntanding anything contained in the Indian 
Endence Act, 1872, section 91, such statement shall be admitted, 
if the error Ins not injured the accused as to hi» defence on the 
merits 


(2) The pronsions of this section appl} to Courts of Appeal, 
Eeference and IteMsion 

This s“ctiQn IS enicted m modification of S 533 of the Code of 1882 in the 
widest terms Ita object is to present justice bem^r frustrated l)> reason of a 
MiSistrate liavinf neglected to compI> strictlj with the terms of S 164 or S 3C4 
in regard to the examination of an accused per«on ’ and to meet anj objection 
rais-d to the reception of such examination in evidence b> entbling a Coirt before 
which such an objection is raiscil to take evidence purporting to show tint the 
statement recorded was duly made This will appear on a eompmson between 
S 533 of the Code of i88’ and S 533 as now enacted b> the Code of 1808 The 
wOids or purporting to be recorded and or has been recorded in evidence finds 
that any of the provisions of cither of such sections liav e been inserted to emphasise 
the object of S 533 Subsection (») is al>o new By tlie words it slnll take 
evidence Ac it would s—m that tlie action of the Court holding a trial hearing 
an appeal or acting on revision is obligator) to endeavour to correct an error in 
form so as to enable it to deil with the case on the ments In considering the cases 
01 this subject it should be borne m mind that with the exception of one* the) 
were all decided under the Codes b-fore tliat of t8o8 the terms of S 333 of which 
are different 

Th re a e s V ral reported cases in winch the High Courts have applied S 533 

Wh e a coif*j ion was recorded under S 1O4 in English though given m Hindi 
a language wudi tli Magwtrite understood ind could write it was 1 eld tliat the 
stitement so male could not be made admissible m evidence b) the examination of 
tlie Migistrat" It la again t omissions to sign the confession and the certificate 
and to ce tify all th'* facts that the Magistrate is required to certify that S 333 was 
intended to provide a rem-dy by alloving evidence to be taken that the accused 
p-rson duly mil th" statem-nt recorded The recorded statement to be proved 
must Tj-' a stalement re orciccl in accordance wrtti the provisions ol tlie Act and not 
in violation of th"in as wh-n the Act makes it imperative that it shall be recorded 
in th- language in which it wa^ made it is recorded in mother language • 

Ti s ci->" was ilaabt-d in another cas" also before the Calcutta High Court in 
wii h th" Magiitrate who recorded a laJiifesson under S 1G4 omitted to make the 
ce tifi_atc required by that s-ction and it wap objected on appeal that the confession 
^ c I - IT I «i 1— ~ .. 1 u jjg given but in Bengali the 

< at the tnaJ and it was dis 

as practicable for the officers 
the proceedings of the Magis 
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trate were not conducted in accoidance with law * The Bombay High Court 
also refused to folloiv tliat case, and to liold tlut S 533 is limited to any partcuuf 
non-compliance wth S 36-4. and evidence was admitted to show tliat a coni«'' 0 " 
made in Marathi and recorded in English ivas dulj' made * The same High wurt 
followed this case holding that S 533 is intended to apply to all cases m which tw 
directions of the law have not been fully complied with. In that case, the Jlagislisu 
liad not required the accused to sign the statement recorded The confession "2! 
admitted and on the appeal of Government against the acquittal, the accusw 
was convicted * 

The Calcutta High Court lias also held that when it was shown tliat there wen 
no m^ans available to reco ' - i 

which it was made the pr 
apparently distinguishing 
case this was not shown te 

In another case* in which the Goverament appealed against an order of ac 
quittal in a Sessions trial, the Magistrate who recorded a confession under S w 
of this Code had omitted to make the presenbed certificate tliat he believed that tt 
confession was voluntanly made, and his evidence to supply tlus omission w* 
rejected as inadmissible This wa« made one of the grounds of appeal 
J. held that it was not the intention of S 533 to prove confessions not recorded*’ 
accordance with Ss 164 and 364 by proot that they were admissions made byth 
accused, as that would practically reduce to a nullity the wholesome provision 
elaborately laid down by those sections S 533 means only that when a confess*®' 
or other statement made by an accused person is duly made tint is, maO' 
in accordance with the provisions of the law, but m recording it those provision 
have not been fully complied with, oral evidence is admissible that the confessiff 
or other statement was duly made, or in other words, when the defect in recordmi 
the confession or other statement of an accused person is one not of substanc 
but of form onlv as, for instance, when the Magistrate had through madvertnne 
omitted to state in the certificate that the statement was taken m his heanni 
though it was so taken, or when lie has omitted to sign the certificate throngl 
mere inidvertance, oral evidence may be taken to remedy the defect by provanj 
that the statement recorded v\as duly made, and the learned Judge also relied w 
the form of the questions put, and the fact that one of the witnesses stated that thi 
ex-immation of the accused was conducted by the Inspector of I^lice, as showing 
tliat the confession was not voluntanly made Macleav, C J commented on th< 
fa--t that the coifcssion was not recorded by the Magistrate ,18 voluntanly made 
as there wa, no such expression of belief by' the Magistrate and looking at 
Circumstances under which the statements were made, it is impossible to hold tint 
they could have been made voluntarily. But the learned Chief Justice docs not u* 
the report seem to liav e referred to the objection that the e\ idence of the Magistrate. 
-rtViu Tccuriei Vne concession an6 was prepared under S 533 to spea'tc to their havfl** 
b*en v'oluntanl) made, was held to be inadmissible, and that that was one of the 
grounds of appeal None of the cases to the contrary mentioned in this note "Cf* 
referred to m these judgments 

AU those cases were decided under S 533 of the Code of 1882. In one reporto’ 
case on S. 533 as now expressed m the Code of 1898. on an appeal and also oni» 
reference for confirmation of the sentence of death passed by the Sessions judee. 
the Oilcutta High Court under S 533 directed evidence to ba taken that the accused 
duly made the confession recorded under S 1G4. because the Magistrate liad p®* 
signed the record of that confession or the verification rcqiured by law, and. on 


* l.alchan<l I L H 18 CaJ 349 
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b“ing sahsfied \nth tint evidence, the confession wns taten into consideration, 
and the appeal «-as diS’Tii-»sed • 

Th“ Madras Hn? i Court has held that it i» not, under S 164 obligator} on a 
\Cagistrate holding an investigation or prelimmarv inquirj under S 159 to record 
m writing a confession made to him and such confession can be proved by the 
Magistrate s oral testimony * 

V cor(e:ssion was held to b admissible where the Magistrate removed the 
police satisfied hmself that the accused had not been tutored and recorded the 
confession m rngluh in a narmtne form and transhted it to the accused who 
signed It * Hot where the Magi-,tratc did not mention m the memorandum or in 
hii evidence sub»e<]uentK tik n tint the iccii-.cd was asl ed whether Jie ms makijyg 
his confession soUintanlv though in Ins evidence he stated that tl e accused did m 
fact make the confes-.ion voluntanK tin High Court in appeal held that it was 
inadmissible * 

There are s-vcral reported cases on the question whethci the latter portion 
of S 34s IS mandatorv and whether an omission to esaminc the accised after the 
witnesses for the prosecution Ime been eximmed vitiate the trial Tor these 
see note to S 342 It 13 to be not'd that S 533 does not deal with these cases but 
only with cases where a statem'-nt or confession has been recorded and there 
lias been some irregularity in the manner of making the record 

The provisions of S 1G4 have been elaborated by the amending Act No WHI 
of 1923 and the Magistrate u» now required to explain to the accused that he is not 
bound to make a confession and that if he docs so it may be used as evidence 
against him and the memorandum under tliat section must include a statement 
tliat the Magistrate lias complied vvith this requirement 


The Court shall take evidence that such person duly made the 
‘tit»m«nt recorded 

Th'a* words s'* m to make it obligatory on a Court to talc evidence in such 
cases to correct an error which is not one ol s ibatance bv t of form and awb section 
(->) declares tliat S 533 shdl applv to Co irts oi Appeal Reference or Revision 
If a Ma,istratc is required to give evidence he is not bound to answer any questions 
as to his conduct in Court os suth Magistra e or as to any thing w hich came to his 
knowledge in Court as Magistrate but he mai be cvamined as to other matters 
which came to liis knovvle Ige while he was so acting but he may be required to 
do so by order ol a Court to which It 1 sulxinlmate and in such a proceeding 
he would probablv be subord nate to i to rl ot Session r Hi^^h Coi rt (Sec 
rvulenceAcl S i i and 111 ) 

If th" error has not injured the accused on the merits 

That must be determined in each caic before a confession is admitted in evidence 
at a t«aJ, and e>en alter eyitjence taken under S jjj Mhcre the Magistrate 
omitted to take the signature or marl of the accused to his confession it vvas 
contended that tins liad deprived him of the opportumtv of denying the accuracy 
of the confession as recorded But if the signature had been omitted through an 
oversight it IS difficult to see how he could b" prejiiriiced by the omission It is 
not as if he denied the accuracy of the statement as recorded and on this account 
his signature was not taken Such an olqection would not be so much one of pre- 
judice as one of no confession at all But where at the Sessions trial, the accused 
denied liaving made the statement tlie Se sions Judge should have talcn the 
evidence of the Kulkann to wlion wns deputed the dutv of asking the accused 
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to put his mark to it, and of the Magisttate who examined the accused, and 
should lia\e ascertain^ whether the acciis'^l duly and voluntarily made the sW ^ 
ment recorded, and whj his signature or mark was not taken, and he should ha'« 
then decided whether the statement should be admitted * 

Where there was no niemorandum and no evidence to show that the Jla^strate 
had asked the accused whether he was making a confession voluntanlj it 
held that the accused was prejudiced* 

534 An omission to infonn under section 447 any person 
Omission to gye of undci* Chapter XXXIIf shall not 

section 447 affcct the Validity Of any proceeding. 

Under S 454 (2) of the Code pnor to its amendment by Act No. XII 
a Magistrate was required to ask the accused whether he was a European 
subject or not, unless he liad reason to behe^e that he was not, and S. 534 
down that an omission to put this question sliould not affect the validity oi 
proceedings. The ivhole of Chapter XXXIII in winch S 454 occurred has 
disappeared, and a neiv Cliapter has taken its place. It lajs dow-n a special pm 
cedure to be adopted in certain cases m which both European and Indian BriUsD 
subjects are concerned and tfie accused claims, before a certain stage in 
ceedings lias been reached, that he should be tned under the provisions 01 we 
Chapter. S 447 lays down that if at any stage of an inquiry or tnal under tnis 
Code it appears to the Magistrate tliat the case is, or might be held to be, a c«e 
which ought to be tried under the provisions of Chapter XXXIII he shall forthwith 
inform the accused person of his ngbts under the Chapter Act No XII 0/ 19 * 3 ' 
S. 34, has now amended S. 534, wlucli lays dowm that an omission to inform under 
S. 447 any person of tus rights under S 447 shall not affect the validity of any 
proceeding 

535* (1) N’o finding or sentence pronounced or passed shall 
Effect of omisjion he deemed invalid merely on the ground that no 
to prepare charge charge tvns framed, unless, in the opinion of the 
Court of Appeal or Hevision, a failure of justice has in fact been 
occasioned thereby. 

(2) If the Court of Appeal or Revision thinks that a failure 
of justice has been occasioned by an omis'-ion to frame a charge, it 
shall order that a charge be framed, and that the trial be recom- 
menced from the point immediately after the framing of the charge. 

S 225 declares that no error m statiiif; tlie offence or the particulars jequircii 
to be stated in tlic charge, and no omission to state the offence or those particulais 
sliall be regirded m any stage of the case as material, unless the accused ti-as mis’cu 
by such error or omission 

S 232 IS similar to S. 535 (2) It declares that a Court of Appeal or the Higl' 
Court in revision shall direct a new trial to be Iiad on a charge framed in wliatc\<t 
manner it thinks fit, if it is Of opinion that any person convicted of an offence 
misled in his defence by the absence of a charge or by an error in tiie cliarge, hut 
it also provides that, if the Court is of optmon that the facts of the case aresuen 
tliat no valid charge could be preferred against the accused in respect of the fat** 
proved, it shall quash the conviction 

S. 226 provides for the case of a person comnutted for trial without a charge of 
with an imperfect or erroneous charge. 


' V 1 lip Uii.lui I I l{ j iiotn , »*i 
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S 5^7 (rt) proNidcs that no finding sentence or order passed bj a Court of 
competent jiinsdiction shall be re\ersrf or altered by a Court of confirmation 
appeal or re%asion on account of any error omission or irregulanty in the charge, 
unless It has in (act occasioncil a failure of justice 

S> 535 and 137 (n) do not apply to a case where the accused is charged with 
one offence and is convicted of a totalh different offence Such a case is governed 
by S> 233 23G So it would b“ not m-reh an irregulanty but an error of law 
vitiating the trial to convact of murder an accused person charged with noting 
or to comm t him to the Court of Sessions wathout framing a charge * 


Trial by jury of 53^ (1) If «« offencc triable v-ith the aid 

offence triable with of asses<5ors IS tried bj a jurj , the trial shall not 
on tint groniul onlj be in\ahd 

(2) If an offence triable b} a jur} is tried with the aid of 
Trial with asses as«iessors, thc trial shall not on that ground onlj 
sors of offence triable be imalul, unlcss the objcctlou 15 taken before 
the Court records its finding 


Tnals before a Court of Session arc ordinarily with the aid of assessors It 
IS only uhen an order under S 263 lias been made by the Local Government with 
the previous sanction of thc Governor General in Council that the tiial before the 
Court of Session of all offences or of any class of offences is to be so held in the 
particular distnct that tnal is held by jury S 269 (3) further dechres that when 
the accused is charged at the same tnal with scieral offences of v hich scire aie 
and some are not tnable by jury he shall be tried by jury for such of those offences 
as are triable by jury and by the Court of Session with the aid of juroisas as5es>.0is 
for such of them as are not tnable by jury 

If, in a tnal held with thc aid of assessors vvluch si ould have been tried by jury 
no objecuon lias been talicn it cannot be afterwards taken in the High Couit 
on appeal * 

The disunction between tnals wrongly held by jury and tnals wrcngly 1 eld 
with the aid of assessors should be noted In regard to the former it is provided 
that the tnal shall not on that ground only be invalid In regard to the latter 
it IS added tinltss objection ts taken before the Court records its finding that is to 
say before judgment is pronounced and signed (S 367) If objection be so taken 
and It is a valid objection a new tnal sliould be held by jury 

The Sessions Judge has under S -35 a discretion to try simultaneously ca'es 
rCoOrding different offences committed in the same transaction and consequently 
he can, in the same tnal try such offences some of which may be tnable by jury 
and others with the aid ol assessors taking a verdict from the jurors and the opinions 
of the same persons as assessors 

2* *i.Ti2A bi2* ’Bill* bAbi biy -/ary v.ba-a vt. ba.'{^ b/em br^ii b.7 Wa 

b ssions Judge with the aid of assessors or vt « a difficulty anies m hearmg the 
appeal for when a trial lias been held by jury tlie appeal slialj he on a matter 
of law only (S 418) So when a tnal had been erroneously held by jury the 
High Court heard the appeal on the evidence* the Sessions Judges charge to the 
jury being treated as lus judgment * But the Bombay High Court has refused 
to adopt this practice holding tliat b 418 m declaring that where tl e tnal was by 
jury the appea shall be on a matter oi lav only means where the tnal was in fact 


* Bita Ahir t Einj 1 L U 40 Cal lOS 

* O Lmp V Oanapathi \ annul ar d f. K 23 Mad Oji 

» fvorkoo 18 \\ K Cr 59, Lmp t Mohim Chunder Rai I L R 3 Cal 765 tPentU 
faalub t\cir 1003 

* Q V Doorga Cl um SI ome 24 \\ R Cr 30 



held by jur) not %\hefc the tnalooght to have Ijcen bj jurj, andtlatcon^q'^ft'*^^ 
in such a ease an appeal lies on a matter of law onlj * Sec note to S 41S 

Anothe'’ difficaltv has arisen where n 1 tnal which should have be« bdd 
a'jlIi tu- aid or assessors o it which I is been erroneously helj by jury the 
Judge has refused to accept the \eidict and lias referred the case to the High 
under S 307 In considering the cases on this point the clianges m the la'v ur 
which they were decided sliould be borne in imnd The Code of 1882 (S 2^ 
which first specnllj provided for such cases declared that when the acci^eo 
charged at the same tnal with several oflences of which some are and son^s 
triable bj jurj he sliall be tried bj jurj for all such ofTences This was 
Act X of 188G S 9 which was m the same terms as now expressed m S ul 
of this Code So where the Sessions Judge after recording the verdict 
jur} found that the tnal should have been held with the aid of assessors and no ) 
jury and treating the I crdict which acquitted the acci sed as opinions deh'erta ; 
assessors coimcted the accused it was held tl at the trial was complete when 
verdict was returned and that if the Sessions Judge disagreed with that 
he could onlj proceed under S 307 and refer the case to the High Court ^ 
conviction and sentence were accordingh set aside and the Sessions 'IL 

directed to proceed accordingly * In another case in winch the Sessions 
made a rtierence under S 307 because he disagreed with the \eidict of the 
on a charge of an olfence not tnable by jury tic High Court piccccded io consi ( 
the evidence on the reference though it was held that II e procedure of the Scssio® 
Judge was most iircgulai * So where the acci-sed was committed on charges 
dacoity (S 395 Penal Code) and dacoity with murder {S 396} 11 e fotiner 
being alone tnable by jury ard the S<<Mcns Jidge held tie tnal first 
t^t charge and under S 3O7 0/ the Cede referred fl e ease to tl e High Ceuit ‘ 
was pointed out that if the circumstances lad teen diffcrtrl *0 as to give 
for supposing that the accused might be guilty 0/ dacoity wifl out Leing S*', , J 
under S 396 of dacoity with murder the Sessions Judge might lave emramiellf 
jury, and at the conclusion 0/ the tnal he might under S 2C9 of the Cede hav* 
iW their ed under S 396 PetJRl 

guilty of that offence 
the \etdict of thejurj 
'ourt proceeded to con 


asked their 
Code and 
But as the 
18 binding 

aider the reference on that charge * 


537, Subject to the proMsions herembefore contained, no 
Finding or sentence finding, sentcHcc OF ordcF passccl by a Court 
when reversible by of compctcjit jurisdiction shall be reversed or 
omws^on'n charge Vr altered iindcr Chapter XXVII 01 on appeal or 

other proceedings renSlOn OD acCOUnt — 


(n) of any error, omission or irreguauty m the complaiab 
summons, irarrant charge, proclamation, order, 
judgment or other proceedings before or during 
tnni or in any jnquirj’ or other proccedmga under 
this Code, or 

(b) of the omission to rcMsc any list of jurors or assessors 
in accordance inth section 324, or 


* K Lmp I I’arbliu Shanl^ir I I It 33 Bom 680 - , 

’ ‘'urja Ivurmi 1 Q Einp I I K 23 Cal 333 Sec abo /« « Bhootnath X>'y 4 Cat* 
L n 405 heard umlir iJ eCodcof 1877 

’ i.> rmp I JcjTam Ilaribliai ILK 23 Bom O>0 
y Lmp I Angalalvyan J L It, 22 Mad, 13 
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(c) of any misdirection in any charge to a jury, 
unless such error, omission, irrcgulaiity or misdirection has in fact 
occasioned a failure of justice. 

Explamdon. — In determining whether any error, omission 
or irregularity in any proceeding under this Code has occasioned 
a failure of justice, the Court shall have regard to the fact whether 
the objection could and should liavc been raised at an earlier stage 
in the proceedings. 

In Urrnn Blrm*. (not including the Shan States) notwithstanding anjlhing 
in tins Code, a finding. «entcnce or order sliall not be re\crsed on appeal or revision 
on account of anv irregulantj of procedure unless the irregiilants has occasioned 
a failure of justice , — Reg 1 of Scli X.1I but this will not aflect this Code 

in its application to niiropean British subjects m inqiiincs or trials or with respect 
to sentences or appeals therefrom — Itid Sch XIII 

Bj Act No XMII ol 1923 S 148 clause (fi) lias been omitted It referred 
to 'the want of or anj irrcgulantj m an> sanction required b> S 195, or any 
irregulanti in proceedings taken under S 47O ' The amending Bill has rtmoied 
altogether the requirements of sanction under 195 In e\er> ca«e under that 
section a complaint either b> an oflicer or by a Court is required m order to give a 
Court power to take cognuance of ,in) of the oflences mentioned therein, and 
S 47G describes how and in what circumstances a complamt can be made Lj a 
Court Clause (t) of S ^>37 can therefore no longer serve 3n> useful purpo*e At 
the same time a consequential amendment was made omitting the word want" 
towards the end of the section rmallj the lllu^iialtoft was also omitted , tlie reason 
given being that it was inappropnate It mentioned one very trivial irregulanty, 
whereas the section was uncloubtedlj intended to cover inegutanties of a more 
senous nature 

S. 537 IS not intended to apply to a case wliicli has not been finally disposed 
of. The test for determiniag whetlieraii error, omission or irregularity should be 
a ground for setting aside an oider is one which can be propcrl) applied only after 
the final result of the case is Known • Tor until then it cannot be determined 
whether it has Occasioned a failure of justice 

To what cases S 537 can be applied 

‘ S S37 only applies to errors, omissions or irregularities of a loimal nature 
and does not covei a substantial dejKirture from the mode of conducting criminal 
trials laid down bj law fins seems to be clear from the Illii^ltation given at tie 
foot of the section winch sliows the class cf irregulanl) contemplated * It 13 
to be noted however that the Illustration has now been omitted 

A recent judgment of tlieir Lordslujis of the Judicial Committee of the Pnvj 
Council lias an import.vnl bearing on S 537 Ihe case was one in which the accused 
had been convicted of several chaiges of more than three offences of the same kind 
and extending over more than one jear, contrary to S 234 of this Code and itv\as 
contended that tlus was an error or irregularity within the terms ol S 537 It was 
held that ‘ disobetliencc to an express provision as to the mode of trial was not a 
mere irregulanty Such a phrase as irregularity is not appropnate to the illegality 
of trying an accused person for many^ diflerent offences at the same time, and those 
offences being spread over a longer period than by law could have been joined m 
one indictment The rcmedjnng of mere irregulanties is familiar in most systems 


1 Nilratan Sen t Jogesh. 1 L R , 23 Cal , 983 (990) . (s c ) r Cal , W N . 37. per 
baucriec J 

« Allu t Crown, 1 L U . 4 Lah . 37® 



830 


CODE OF CBISIINAL PROCEDURE. 


CaiP XL' 
Sea 537 


of lunspnidencc, but it «Qukl l)e an e’^ttaoiduiary* extension of sucli a branch of 
administpnng the criminal Ian to saj that, when the Code fositnelj enaclsim 
such a tri?l as that which has taken place shall not Le primittcd, that tbe cenW 
ventton of the Code comes witbm the description of error, omission or irrcgnlantj 
Thejr Lordships also stated that the Illustration of S 537 ' itself sufficient!} 'Leri'S 
what was meant ’ The rule here laid down isoiild overnlc a large numbci ^ 
case", in which S 537 has been applied m the sense of the object of that 'ceuw 
as expressed bj TDcr, C J , that it is to *preient justice being irustraim } 
reason of a Xfagistrate (or » Court) not harm? full} complied ’ with the teiiwt 
the law ,* and it w ould thus niter the practice of all the Courts in British India sii^tc 
the first Code of Cnminal j’roecdure Lccarnc law in ifr>2 Tlat practice las ifiti 
expressed in mafi^ reported cases which base been considered tj tie Irgis^ 
in 1872, 1882 and iSgS, when successive Codes Jiive been passed, witlcifi **’ 
amendment, but rather in approval of it The Illustration first given m fhet*- ^ 
of 1S98 was evidently intended to overrule a case m which the contrarj was he 
and there is no indication that it was intended to express the meaning 0} S W 
or to contract its operation, as held by all the Courts since the first Code of CiuWti^ 
Piocedurc became law m r86a This is shown bv the fact that the words of ^ 
go much betond the limitation now declared to express the meaning of that sec'itr 
as an instance the decharation of the effect of the want of any sanction rcgi’’^^ 
bv S TO3 ma\ be mentioned Ilut section dtclares that no Court stall 
cognuance of certain oheticfs sjKified in it without sanctirn of «cnie Court irdics“® 
in it but ^ 537 declares that the want of such sancticn sJalJ rrt. in rffPd 
proccemgs taken in regard to such offences void 

It remains for consideration how far tins expression of opinion re,?ardmg 
meaning of S 337 will he accepted as affecting the exercise of the jxiwers of rc'is'®” 
given to the High Courts generaflj by the Code of Cnmtnal Procedure 

So where the accused had been tried on charges of offences wlucJi did not 
constitute ofie senes of acts so connected together as to form the same transactioc 
(S. 335) the Madras High Court, on the authority of tins case, held that the mw 
joinder of charges cannot be tre3te<l as an nregulanty curable by S. 337. and 
aside the conviction ordering a new trial • The Calcutta Higli Court has alM 
adopted this rule * 

But the same High Court held tliat a single head of charge relating to thw 
offences of the same kind ts defective for duplicity .and not fOr misjoinder, and 
a trial under such a charge is not bad unless the nccused has been prejudiced 
therebi * But where a case was instituted on a single complaint against fhr 
accused that he had cheated a bank by two separate transactions and two separate 
methods, and the Magistrate heard the prosecution evidence on botJi offend 
together, but then framed separate charges and mimbercd them as separate caleniJar 
cases, and thereupon wlien the witnesses came to be cross-exammed faded to keep 
the charges separate and allowed cross-examination indiscriminately m resp^^ 
of botl'i, ttiB Madras Court hdd that tdiere was a joint inaj which 
by reason of S 233, and that the illegality could not be cured by S 537* 
ijihorc High Court has held’ tliat 1/ a joint trial contravenes the express pronsic’*-^ 
cf the law the trial is vitiated, and the defect cannot be condoned b} 
that the accused had not been prejudiced The learned Judges followed 


1 Subrahmania An ar i K Etny . L R , j 8 I A . 257 . (s c) I L R , 35 Mad . f*' ' 
(«.C/5Cal.lV A.S60 * a/.v / 

* 0 Lmp t Anta, All , W N, 1893, p 60, approved iii Q J.nip i ti*raPi Rahij 
1 UR.ai Dorn 495.(501}^ 

* " Dirrntira U* 
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fjjjHrj \ Kti g Entf>iror ’ but tlicir deiision is no more tb'tn in obtler dictum 

as m this case thc% held that the joint tml ms not contrarj to hw because the 
offencca constituted one transaction I or further d scussion of tJie case of Subrah 
wawii see note to S '•31 axhere it is pointed out that Higli Courts ha\e 

sometimes followed the case with reluctance and )me not been too readj to 
extend its implications to cases not exacti\ covered bj the facts and circumstances 
of that case 

The "Madras Hi"li Court has held that this case refers to a misjoinder m a 
trill and that mi->jomder in an inquirv will not affect the vahditj of a commitment 
so as to render it illegal eith'^r m regiTti to mLSjoinder of offences or offenders as 
the Se sions Jud„e can loll separate trial * So al^ as the law (S ’oo) directs 
that the evamma'ion of a complainant si all bo signed I j him li s evidence recorded 
without hu» signature lus not been made m accordance with Uw and cannot be 
us*d in a tnal m which he is charged with intentionallv giving false evidence* 

It has h'^n pointed o it b\ the Bombav High Court that the case before the 
Pnva Council* related to a tnal held in i manner prohibited b\ law and that 
S 537 could be applied onlj to a case in which the tnal was before a Court competent 
to ho d it so whea the irrogularitv was m the manner in which tl e tnal was con 
ducted before a competent Court inasmuch as the prosecution was conducted 
bj the investigating police officer contrarj to S (4) it was I eld that this was 
curable bj S 537 » 

S 337 does not applj to a cas“ which has not been finallv disposed of for the 
test presenbed by it is whether an error has in fact occasioned a fail ire of justice 
and that can^applied onlv after the final result of the case is 1 nown and while 
there is time to correct it it would be unreasonable to liold that S 537 intended 
tile error dc to remain uncorrccted • 

(But the High Court as a Court of Revision lias under S 439 interfered in 
cas'S under trial to prevent a failure of jistice likdv to result from an erroneous 
or irregular order or unnecessary exp ns“ to the parties if proceedings were allowed 
to continue A pirtv objecting to s ich in order is required by S 537 to nise 
his objection at the earliest stage (^ee Expl ) See also note to S 430 p 5t7 ante) 

Subj'c^ to th“ pronsions hereinbefore contained 

It Ills b on li“lJ tint til s wo ds show that it was not intended to override 
th" provi lons o S igj w!i ch req ire 1 prevous sanction or co nplamt of c^rtun 
o nee s Or Cojrts b fore a Ma^istmte cii nl e co^mran c of certain offences con 
mitt''d unde certain sp^'Cificd circum tince> so as to enable 1 Magistrate to proceed 
witliojt such sanction or complaint* S 537 however expressly provides that f/c 
'' ground for the reversal b> a Court 

dec by a competent Court unless 
TL a Oise has. been. dj-S/approved. 
■ hat this construction of the law 

S 537, subject to the provisions 
t follows m that section and not 
so as to give no meaning to the subsequent clause relating to want of sanction 


‘ Subrahmama A>yar V K Emp L R 28 1 A 257 (sC) I L R 25 Mad, 61 
fs C ) 5 Cal W ^ 866 

* In re Govindu I L R 26 Mad 592 
’ Ilaiioo Mandal v Enip 6 Cal W N 840 

4 _ A - V TTtrtn T T7 •>« T A e-. ^ T T t> \Iad 6l 

(SC)^ 


. r 5 A 

80 


832 


CODE OP criminal PROCEDURE. 


Caif XL? 
Stc 53* 


The matter for consideration m such a case is the want of sanction unaer 

S 195 has in fact occasioned a failure of justice In so far as these casts dtij 
with cfajse (d| oi S 537 and the want<>f sanction they are obsolete as clause 
has Since been repealed , but they are still applicable in so far as they indicate 
the meaning to be ascribed to the word* subject to the pmvisians herein Mof® 
contained It see-ns probable that th“Se words have reference to the pmtiw-? 
sections of Chapter KTjV only For instance notwithstandinc' anything contained 
»n S 537 if a ^fajistrate dD*s »ny of th* things mentioned in S 530 Ins proceedu??^ 
are void and under S 533 m the event of oon-comphance with anj of thepruvisions 
of S iG^ or S 3154 the Court js rej iired to ta'cg evidence on the point The prr 
ceding sections also indicate the coirs-* to be taken by a Court m cerfcun ca’f^ 
where it finds that an irregularity has occasioned a failure of justice 

A Court of competent jurisdiction 
This may bj fi) e]th"rjn respe>. '* 

(n) whether the Court is co'- 
col 8).‘oi where the 
{b) to pass the particular 

(a) if the Court lias local jurisdiction over the offence (t-nap 
1 ( there is any dis^uahdcifioa such as tinier 4S7 or 556 the /udicial ofS«r 
IS not a Court of competent jurisdiction * 

So also, avbere the trial had throughout been held by the Sessions Jwdft 
the aid of onlj one assessor the Court of Session was not properly constituted sna 
was not therefore a Court of competent jurisdiction ' Vvmere the jntw view a®' 
selected m ac-'Ordance with faw and objection* to them had not been propedf 
heard, tt was held that this affected the constitution of the Court and 'vas therefc” 
an irregulantj uhich ivas not curable by ^ 537 ' 

Where the trial was commenced before o Sessions Judge and after he had 
vacated ofhee was resumed by his successor who reliMi on the evidence recorded I*! 
bis predecessor 'ind concluded the trial, it wos held tliat the fnal ivas not bj a 
Court of comp’tent jurisdiction * Wliete m a sessions trial held iijth the aid o' 
assessors the ^^.sions Judge delivered judgment convicting the acci)<i.eil bi>| 
without obtaining the opjiioos of the as>es»ors it was held that the accused 
wM \y*'*w ^'’•1 ‘vheea S;&>sioi» Judge after recording the assessor * 

opinio IS and discharging them re-orded further evidence the trial was vitiated ' 
also where, after a verdict had b*en taken further witnesses were called, and fhfi 
jury was asked to reconsider its verdict * In tins case there were seveil othir 
irregiilanties m the way the case was conducted Bee note to S 304 

Th-' Court must b* a p'Op rl> constituteil Court ^\hore the trial was bfW 
by a jurj consisting of more p rs^iai than ordered by the I ocal Government un<frf 
S 274 it was not propedj held * 

5b afto ni a ftTaf I'^iif by a ffsrtcA ob h^tgistVafes it* one 0/ Cde- 
after an absence resume* his seat on the Bench, the Bench is not a Court of com 
petent jurisdiction '* (See note to S 361 air/e). But See now S 330A 

I Q Erap I Krishna Shat f L 21 lo Bam 319 

• *185 - , 

‘ ' . Emp . Sakharam P^nduran? 1 


. n r( j Ji 1 uAj 1 ,v 1 An ulu , » t! 

Kmp 1/ Jaiaukl J L Jt 4 jAJI,J3j , see Also Q Emp r, Karl Ijl IK"* 
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Has m fact occasioned a failure of justice 

TIus Mill probablj be interpreted tomcan ns nas e^p^es^ed in S 223 oftlic 
Coieof i 87'* that the accused has b-en actuallj prejudiced m lusdefence orthe 
prosecutor in hts prosecution hj such error Prejudiced has been held to mean 
being unfairh affe tei as to his defence on th" merits ‘ It was further stated in 
tint case that the intention of th** Legislature is to remedj defects of a formal 
character which maj have arisen through inadacrtence or neglect defects which 
the law and the Legislature thinl ought not to be made the means of culprits 
cs aping the just penalties of tbeir crimes 


b-'fore If he fails in this the error omiiSioa or irregularity complained of has not 
m fact oc-asioaeda niljr“of justice as it cannot have materially prejudiced the 
nccused 


Consent of the parties 

The accuseicancons nttnnoth ngathistrial vhichmustberegilarlyconduct 
ed * Cons^iu^ntl t e d*p>sttions of witnesses given at another trial cannot be 
read as ev tden • in a tnal even v it t the cons nt ot the accused 1 be witnesses 
must bo regalarlv e'ra uneJ at th tnvl » But where at the sug'^estion of the 
attorney for t ic de e ic th-' depos tion of each witn ss for the prosecution given 
b»for» tne Mag strate wa r ad a-* evi lene- an 1 witbo it further examination the 
wi n*ss was cross “xa nmed, t was held that altl ough a re tr al would have been 
order J if th s 0 irse had b "n tak 1 by Judg on his 0 vn motion or on the 
motion of ti“ pr 05 c itor this was unaecc sarv as it mu>t b» assumed that the 
attorney act-d in the ncerests of his dim tieaccisef* So where copies of the 
evidencegiven bywitn«ss s at another trial were rend without objection on behalf 
oftheaccused and thcaccused had beecna lowed to cross examine these witnesses 
the objection was d sallowed and the appeal was dismissed because the evidence 
obtained m this cross examination established the offence * 

WliTC in t\o croas cas^s the acca»“d on both sides asked that the prosecution 
witn-^ss-s in th’ other case might b’ treated as th'ir defence witnesses and Counsel 
made the sam’ req lest so that no defence witnesses were act lally examined 
the m thod of trial was illegal and the illegalitj could not be cured by the fact 
that the parties and their counsel had consented to it* NMiere a Magistrate is 
debarred from holding a trial by reason of S 556 the consent of the accused cannot 
give him junsiiction’ And where a Magistrate acting under S 133 on the 
party app anng to sho v cause sent the cas to another Magistrate for inquiry 
and report there was an irreg ilanty vh ch vitiated the procee lings notwathstanding 
that the parties had onsented to it • 


* Ite., v D a D jI II Bom H C R 17 bo also Q Enj \ iti \11 \\ M 
1S92 p I'd P I up ' s n Bibaj I r R I Bd i -| 9 o ( i ^ Imp Ri h 1 I I, 
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The matter /or consideration m such a case is whether the want of sanction under 
S 195 has in /act occasioned a failnre of justice In so far as these ca es 
^VJ^h da ise (h) of S 557 and the want oi sanction they are obsolete as cbise 
has since been repealed , but they are sWl applicable in so far as thej mmeate 
the meaning to be ascribed to the words subject to the provisions herem hejo™ 
contained It seems probable that these words Jiave reference to the precediag 
Sections of Chapter XLV onij Tor instance n^fw i-i — ^5 contained 

in S <a'> proceediHaS 

are v “ provis ons 

oi S The pni- 

ceding ewi s 10 n» taken bj a Court m certain 

where it linds that an irregiilantj has occasioned a failure of jistice 


A Court of competent jurisdiction 

This may h (i) either in respect of the powers with which such Court is lested 

(а) wh ther the Court is competent to hold the tnaJ of the offence (Seb »l 

cal 8) * or where the ac used is a European British subject (S <J43) 

(б) to piss the particular order un ler consideration (Schs HI 

(2) if the Court lias local jurisdiction over the offence (Chap 
If there is any disquahficitioi such as under 487 or 5,(5 the judicial of5«r 
15 not a Court of competent jurisdicfton • 

So also where the trial had throughout been held by the Sessions Judge witj 
the aid of only one assessor the Court of Session was not properly constituted aw 
was not therefore a Court of competent jurisdiction * Where the jurors were wt 
Selected in ac ordance with law and objections to then bad not been propwi/ 
heard, it was held that this affe teJ the constitution of the Court and 'vas therefore 
an irregularity which was not curable by S 537 * 

Where the trial ivas commeoced before a Sessions Judge and after Iw Jiai 
Vacated office was resumed by his successor % 

his predecessor and concluded the trial it 1 * 

Court of comp tent jurisdiction » Wiere m * 

assessors the Sessions J idge deliiered judgment convicting the accused bt 
Without obtaining the opuiions of tJ*e assessors it was held that the accused «ao 
not b-’n prejudic'd* AnJ whe e a Se>s«on> Judje after recording the assessors 
Opiuiois and discliacfeiag them re orded farther evidence the tnal was \itiafed 
also where after a verdict had b en taKen further witnesses w ere called, and me 
jury was asked to reconsider its \crdict* In this case there were seienl otbrr 
irre?ulanties in the wav th- case was cond icted See note to S 304 

Th-* Court must b* a p op rl) constituted Court UTiere the tnal was brU 
by & jury consisting of more p rs,oa-. than ordered by the I^cal Government un 
S 274 It was not propedy held * 

So also m a tnal h<*fd bj a Bench of Magistrates if one of fhe 
after an absence resumes his seat on the BencJi the Bench is not a Court of co 
petent jurisdiction •* (See note to S '»6x ante) But see now S 350A _ 
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K^s in fact occasioned a failure of justice 

This will probablj be interpreted to mean ns was expressed in S 223 of the 
CofeofiS;’ that the accused has b-en nctuallj prejudiced m his defence orthe 
prosecutor in lus prosecution bj such error Prejudiced Ins been held to mean 
bciag unfairU affe ted as to his defence on tin merits • It w as further stated m 
that case that the intention of th- Legislature is to remedy defects of a formal 
character which maj haae arisen through inadvertenc* or neglect defects which 
the law and the Legislature think ought not to be mnde the moans of culprits 
es-apingthe just penalties of their crimes 

Th" explanation added bj this Code to S 537 states that in determining this, 


in fact occasioned a I3ii4r“ of justice as it cannot have materially prejudiced the 
accused 

Consent of the parties 

The accus“dcancons attonoth ngathistrialwluchmustberegiilarlj conduct 
ed * Cons«iu*ntl t e d^pisihons of \vitne>sei given at another trial cannot be 
read as cviJcn « in a tnal even wit 1 th" cons nt of the accused The witnesses 
must bo regjlsrlv exaiunei at th t til * Dut where at the suggestion of the 
attamey for t le de e c th‘ deposition of each uitn ss for tlio probecution given 
b«for“ t le Mag stratc I'a r ad a-> evi lence and without further e'caniination the 
wi n‘ss was cross “la nined, it was held that alti ough a re tnal would have been 
ordered if this o irse had b m tak«n by tn* Judg on lus o vn motion or on the 
motion of ti» pro* c itor this wis uinece sarv as it muit b» assumed that the 
attorney act»d n th* interests of his cU“n tieaccisel* So where copies of the 
evidence given by witn»ss^sat another trial were rend without obiection on behalf 
of the accused and tlie accused had becen a lowed to cross examine these witnesses 
the objection w is d saUowe 1 and the appeal was dismissed because the evidence 
obtnmed m this cross examination established the offence * 

\Vh"re m t V 0 croas cas"s the acco “d on both sides asked that the prosecution 
Mitn“s->-*s in th“ other case might b-» treated as th“ir defence witnesses and counsel 
made the sam’ repwat so that no defence wtness-'s Mere actually exammed 
the rn thod of trial was illegal and the illegnlity co ild not be cured by the fact 
that the parties and their counsel had consented to it* \%here a Migistrate is 
debirred from holding a trial by reason of S 556 the consent of the accused cannot 
give him jurisdiction ’’ A.nd where a Magistrate acting under S 133 on the 
party app anng to show cause sent the cas-' to another Magistrate for inquirj 
and report the e las an irreg ilant> which vitiated the proceedings notwithstanding 
tint t! e parties liaJ oiscntcd lo it* 
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On account of any e»ror, omission or irregularity 
(i) Jn the Complatai 

S 529 {e) declares tint if any Magistrate not empowered by law erroneoujl' 
in good faith takes cognizance of an offence upon a complaint, that is, if 
empowered under S 190 to proceed under S 200 upon a complaint, Ins procccaias 
shall not be set aside merely on llie ground of liis not being so empowered 

A complaint of an offence under S I24A, Penal Code, is not dc/ectne beca*^^ 
it did not set out the speeches Or alleged seditious words which were the subjfc ® 
the charge Even if such omission is a defect it is cured bj S 537 unless it 
occasioned a failure of justice* 


(u) In the sttmtnotis or wirrant 

An omission in a summons m a case' of rerjumng security to keep the 
and security for good behaviour, to state the amount and nature of tl e secun 
required will not affect the validity of the proceedings or order passed ' 

The omission to record reasons for issuing a warrant instead of a st-iricci'' 
under S go is an irregulanty not covered by S 537 ’ 

Where a Magistrate signed the endorsement on a bailable warrant direchf? 
the accused to bo liberated if he fumislied bail but only initialed tl at part of ttf 
warrant which directed arrest he was guilty 0/ gross carelessness, but the omi'sic" 
was not an illegality which vitiated the arrest* Though it is intended that a 
warrant should be obtained for the ‘earch of a house for exc^cable articles undet 
United Provinces Act IV of 1910, a conv iction is not rendered invalid by’ the absence 
of a search warrant * 

Wiere a Magistrate issued a summors and, on the accused appearing an^ 
submitting that the summons disclosed no offence issued a fresh simmons withoti 
any fresh or supplemental mfonnation the inegulanty, if any wns covered bj 
S. 537 * 


(ill) In the charge 

Ss 235 232, 533 are important 

No error in stating either the offence or the particulars required to be stated 
the charge and no omission to state the offence or these particulars, shall be regarded 
at any stage of the ease as material, unless the accused was misled by such error ct 
omission ■ — S 225 

If any Appellate Court or the High Court, in the evercise of its powers of re'i-’ien 
or of its powers under Cliapter NW II, is 0/ opinion that anv person convicted of afi 
offence was misled in his defence by' the abseice of a clnrgeor by an error in the 
charge, it shall direct a new tnal to be held upon a charge framed m wlnte'ci’ 
manner it thml s fit 


If the Court is of opinion that theiacls 0/ the case are such that 210 valid cl arge 
could be preferred against the accused in resjwct Of the factii piov ed, it ‘•ball <]i a'li 
the conviction 

Illiislmtioi — 1 Is convicted of an offcoce, under S 19& ol the Indian Penal Code 
upon a charge which omits to state that he knew the evidence, which he cornipth 
used or attempted lo use as true or genuine, was f dse or fabricated If the Cuut 
thinks it prob >hle tint // hid such knowledge and that he wa.« milled in his tiffcoe^ 


\\ 
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b/ th' oiQ >sion (rom the chirffe of the statement that he had it, It shall direct 
a n w tnal opai\ aT amended charjje j but if it app-ars p'o^ai le from ti-e pro 
ceednas that 1 had no such kpo.iledge, it shall quash the conviction — S 232 
Xo finding o sentence pronounced or jiassed shall be deemed invalid merely on 
the gro md tint no charge was framed unless, in the opinion of the Court of Appeal 
or Uevision, a failure of justice has been occasioned tbereb) 

If the Court of Appeal or Revision thinks tliat a failure of justice has been 
occasioned by an omission to frame a charge, it shall order that a cliarge shall bo 
framed, and that the trial be recomn cnccd from the point immediately after the 
framing of the charge — S 53^ 

Ss 535 and 517 (n) do not appiv to a case where the accused is charged witli 
one offence and is convicted of an entirely different offence To convict an 
accused pe'^on of murder where lieisonly charged with noting or to commit him 
. without framing a charge would be not merely' an irrcgiilanty but an error of law 
vitiating the tnal 

. Where the Magistrate o-ntted lo frame a charge, but nevertheless tned and 
aciuitted the accused m a warrant case it was held tliat it was a valid acquittal 
and until set aside, it was a bar to fuither proceedings • 

WU“ther an error, omis-ion or irrcgulanty in a charge 1 as m fact occasiorcd a 
failure of justice wall in manv cas«s appear from (he e\aminatJon of the acevsed as 
recorded and hts defenc'*.* and it will b’ fora Court of Appeal or Revision to con* 
sider whether an objection on this account would oi should have been made before 
the Court holding the tnJ* (S'*© Cxf’ln) The law rcjuircs that a charge shall 
be read and explained to the ao-used wlien he is called upon lo plead to it (Ss 255, 
271). and it hts bcei held t lat when a charge has not been so e'cpInineJ he has not 
been properly tri-*d ‘ This is especially netessaiy when the accused has been 
coivictsi on Ins pl»a of guilty to a charge, and it la sought to implicate him for 
acts not cjmmitted by himself, but by others with whom he was in company * 
The omission to real out and explain to the accused a fresh charge added at tho 
Inal IS «aa irregulanty winch, unless it has prejudiced the accused, does not affect the 
result of the tnal llie accused being defended and hi& Counsel having been asked 
if he wished for a new tnal and declining one it was held that there had been no 
failure of justice * 

And where the Magistrate had given the accused clearly to understand the 
nature of the charges against him it was held that the omission to draw a formal 
charge did not occasion a failure of jus’icc such as to call for the interference of the 
High Court ’ 

A misjoinder of charges contr* • c -.!•»»• 1 «i t k *1 - t 

the Judicial Committee of the Pn 
and not an error or iixcgulanty wi 
this has since been applied to a 

tAiarges tA frisViTit-O. oftvrictv TXfi ■etmnmtt'ei m Vne vtcnju aTurisucVit/rA 

Where a misjoinder of charges is bkely to embarrass the accused in their defence 
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b> having to meet manj disconnected charges or the prospect of a fair trial is h^el) 
to be endangered b) the production of amass of evidence directed to many matters 
and tending by its mere accumulation to induce an undue suspicion against tne 
accused the propnetj of combining the charges maj well be questioned * 

-- 1. hhc 

as 

n<l 


(i\) /« Mr proclamation 

An omission to ccinpi) witn S 87 (6) in respect to the proclamation hereg 
published in the plxce where the accus^ ordinarily resided was held to 
an order for the sale of the propertj notwitlistanding S 537 It was held that tUf 
proclamation had not been legally made and that the Magistrate vias not com 
petent to dispense with one of the necessary fonnahties for making it * 

I3ut if the property has been sold the High Court in Revision cannot pass an 
order affecting the title of purchasers who vierc no parties to the proceedings 
f he parties must look elsew here for tlieir legal renxcdies * 

(v) In the judgment 

” niier judgment should be pronounced andsitbsec 

hat section shall be construed to limit in any "a) 
S 537 See notes 10 S 3O6 and 3O7 for cases >0 
Courts have been declared to be contrary to la" 
so as to require a reheanng of the appeals S SO3 (h) prov ides that in a summary 
tnal where no appeal lies the Magistrate or Bench oMIagistrates shall in thecae 
of conMction record a bnef statement of the reasons theicior and in the same 
manner m all cases in viihich a Presidency Magistrate inflicts impnsonment or 
fine esceeding two hundred Rupees or both he is required by S 370 (i) to record 
a bncf statement of the reasons for the conviction Thee reasons should be so 
recorded as to satisfy the High Court on Revision that there were sufficient materi il» 
to support the conMction M Jiere jt is not shown that there is cMdence on which 
tile conviction was proper it was set aside It is impossible in such a case to saj 
what the result of the error on the part of the Alagistrate may have been or that 
It has not occasioned a failure of justice • 

with 

tion 

odge 

had 

cicarh in view the only point for detcnnination ii' the credibility of the evidence 
of the viitncsses for the jirosccution and had expressed lumself on tint point Ic 
Incl sufficiently complied vvjih S 367 in stating tliat the 'Vlagistrote was qwte 


appeal or otherwise submitted for detcnnination * 

Mhcre a judgment is defective and the findings arc insufficient to estaWwh 
the charge the High Court in revision will consider tin. case on Us merits • 
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W here the Magistrate passed sicntence before he had completed his judgment, 
and therefore before he delivered judgment in accordance Mith S 366 but the 
Sessions Judge properlj heard the appeal without objection taken on this ground, 
the High Court refused to interfere as a Court of Revision * But nliere on a trial, 
the final order, whether of conviction or acquittal, is passed before the judgment 
is vmttcn, pronounced in the presence of the accused and signed, the proceedings 
are contran to law and bad, and thej cannot be cured b> S 537 A new trial 
becomes necessarj • But a contrarj Mew was taken b> the Calcutta High Court* 
And also w here the Sessions Judge at the end of the trial w rote a document headed 
‘ judgment containing the opinions of the assessors and his own finding agreeing 
with them that the accused were not guiltv. and then acquitted the accused 
and then at a later date wrote a detailed judgment the irregulantj m procedure 
wascoveredbj S 537* But this wasan application bj a private person in revision 
against an order of acquittal and the High Court would probablj not have inter- 
fered in anj case 

Where the charge did not state nor the judgments of the Afagistrate or of the 
Sessions Judge on appeal eNpresElj find what was the common object of the mem- 
bers of the unlawful asscmbl) b> whom noting was committed the High Court on 
revision refused to interfere on the ground that evidence proved the common 
object * 

If the evideo'C on the record be sufficient for a conviction, the High Court 
will not as a Court ol Rev sion set it aside merel> on. the ground that the view 
taken of the evidence is not sustainable or that some fact which ought to Jiav e been 
found IS not found or has bt^n mtorrcctly found ♦ 

(vi) I n other proceedings 

\\ hen, on a tnal of cliar,jCS some of whicli were triable b> jiirj and one with the 
aid of assessors the Sessions Judge took the opinions of only some of the jurors as 
assessors it was held that this was not an omission or irregularity to whieh S 337 
applies The sentence on that charge was accordingly set aside ’ 

The omission to examine the complainant before issue of process for the atten- 
dance of the accused is an irregularity which cannot prejudice the iccused ’ Nor 
can It prejudice the complainant whose complaint has been dismissed when his 
petition of complaint does not disclose the commission of an offence • 

So also an omission on the jxirt of a Magistrate to record Ins reasons for dis- 
trusting a complaint and postponing issue of process after having examined the 
complainant is an irregulant> not sufficient to set aside his order after an investi 
gation dismissing the complaint unless it can be shown to have occasioned a 
failure of justice It is an illegality iL.ndering subsequent proceedings void for a 
Magistrate on receiving a complaint to call upon the person accused Jor a report 
as to the truth or falsity of the charge against him " 
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’Magistrate -wlia had not been antbonsed under S 3->^ to take do'ra 
icic evfrfence m Fnphsfi recorded ui Enghsh the memorandunr of the substance of 
tue evidence nliich he was reqiurod to make voder S 335 the error did not occasion 
a famire Of justice ^sonhere mthout any objection the dopositioa of a medicat 
° " before the Magistrate nas received in evidence at the Sessions Comu 

ana it aid not appear on the record that it had becji taken in tlie presence oi tH 
accused and the medical officer aji|X5ired at the Session- Court and was cress 
eAramined b> fnc accused the deposition before the Magistrate %vas rcceivei 
because if objection had been taken it might have been sliown that the accused 
were present when that evidence was given * 

An irregulanty m recording a confession or cxaminition of the accused under 
5. 16-} or i) 364 has been specially provided for by S 533 

questions to the accused at any stage for the 
" (Jence 

, Court 

«il 


examined and before be is ca ed on lor bis 
1 that this requires the accused s statement 
iu- oc levoiuui alter aif the pro'ceutJon witnesses have Leon examined m dnrf 
cross examined and rt examined and there Jns been considerable discussion 
as fo wnetner an ornission to do this is an illegality or a mere irregiihntj covered 
reference to this point the note to S 342 should be seen 
7 ffe .Vadras Wigh Court Ana held that in a warrant case where once the accused 
hM been examined it is not obligatory on the Court to question him again after 
tftc cjT^s examination and reexamination of the prosecution witnesses recalled 
under S 3156 at the msbince of the accused * Tins indicates that in the ojnmcm 
of the Conn fnere was not only no illegality but no ifTtguJanty even requiring 
to be cured by S 537 Tlie Allahabad High Court Stuart J ) held tint the 
proceedings were not vitiated and S 537 was applicable when after the statements 
of the accused had been recorded one prosecution witness was evammed whose 
evidence added nothing matcnal to the case for tlu prosecution • The Calcutta 


u Uit iccu-seu uaa nyi w-t • 

prejudiced * Tlie l^hore Hieh Court ) tc 1 *1 •«* c • 

dirccfion to question the a 
examination when he has bi 
the cross exarnination 0/ th 

lion failure to comply in Mitin case K cured by i» 537 unless there has been a 
/tdi/re ol lusticc The PAin-\ High Court set aside convictions and remanded 
the case for rohearing from the stage where the tml became illecal when the 
ncciised Aad been questioneif onfy alter the prosecution witnesses had been 
examined but before their cross examination and re examination » Sec also 
note to o 343 
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The refusal of a Magistrate to summon a witness cited for the defence without 
recording his reasons lor the same was held to be a good ground for setting 
aside the conMction and directing proceedings to be re opened and the evidence 
of that witness to be taken * ^nd a refusal not based on anj ground mentioned 
in S 257 lb an illcgahta which cannot be cured bj S 537, and winch inaolves the 
setting aside of the conviction ’ 

M here after a conditional pardon had been withdrawn at the tnal, the witness 
w-as forthwith tried with those against whom he had been a witness and convicted, 
a new trial was ordered on the ground that he was not properlj tried before the 
Sessions Court on a commitment made to it after an mquirj held by a Magistrate ’ 
Mhcrc instead of choosing the jurors bj lot, (S 27O) the Sessions Judge 
selected them he committed an irregulantj but it did not prejudice the accused * 


lue icpou uotb iiuL SHOW 111 tt uujiLiiun was ukcii uuui me appeal ; 

BiJt in another case it was held that if the rules for summoning jurors and 
selecting them b\ lot (ss zjft, 326) are not observed, tliejurj ts not properlj em- 
panelled so as to constitute a competent Court, and this is not therefore within 
^ a 37 * " here an accused had not been called upon at the close of the prosecution 
to make his defence but had been asked wliat he wished to saj, a new tnal vvas 
Ordered as it was diOicult to sa> that the omission had not occasioned a failure of 
justice * 

Mliere the Magistrate before whom a contempt was committed did not then 
and there take proceedings unders 480 of the Code but dela>ed until the following 
daj It was held to be an irrcgutarit) wlucli was cured by S 537^ 

\\ here there are tw o cases of not on counter charges, the evidence m one caso 
was parti) heard and the tnal was suspended with the consent of the parties, until 
the evidence on the second trial before the same jury was completed, it was held 
to be irregular which the consent of the parties did not legalize A fresh tnal was 
acco dmgly ordered • 

But where there were two cases of not against contending parties, and after the 
first tnal was held and concluded the second tnal was held with the aid of the same 
assessors the arguments were then heard, and the assessors were invited to give 
their opinions on both cases at onetime, it vvas held on appeal tliat tius was irregular, 
but not to be suflicicnt to vitiate the convictions, for it must not be presumed that 
the evidence was so affected by the circumstances under which the witnesses gave 
it tliat the weight to be given to such evidence* The case last cited was dis- 
tinguished. inasmucli as m that case the tnal vvas held by jury whose verdict was 
final on the facts whereas in this case which was tned with the aid of assessors, 
the entire case including the grounds lor the conviction was before the Appellate 
Courts and the o.uestion whether urei,udice has been caused to the prisoner can be 
determined 

The exclusion of the occupants of a place during its search is not a technical 
b-it a substantial vitiation of the law iS 103 (3 ) the effect of which i» to 
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require n 'crj' careful scrulinj of tlic evidence of the search, and if the Court 

finds that no advantage has licen or could be til cn of sucli an irregiilantj it cm 

hiv c no effect * 

If It IS irrcRulir for a Court acti ^ 

Magistrate for inqiiirj and report 
a ^IagIst^^tc acting under S 133 
sent the ease uith tJic consent o 

and report and made tlic final order on receipt of the report, there «as an illcgalit) 
which vitiated the proceedings * 

To these eases it mat be added that an omission to take an oath or take an 
affirmation or a substitution of one for the other or an irrcgulantj in the form 01 
an oath or affirmation as administered vvjll not invalidate an j proceeding or render 
inadmissible anj evidence whatever in or in respect of winch such has taken place 
or affect the obligation of a witness to tell the trjith — Act X of 1873, S 13 The 
opinions of the High Courts have differed m interpreting the effect of this la" 
In the Calcutta High Court it has been held bj a T nil Bench that such an omission 
includes anj omission and is not limited to accidental or negligent omissions 
InthcMadras High Court the samcopinion has been expressed ,* and in another 
case. PARKtR J a 'opted this view 01 the law. 1 lit CoLLI^s, f J.hellthatS 13 
refers only to acts of omission and not to acts of commission, such as an intentional 
breach of the law m not examining a witness on oath or aflimiation ' The Bombaj 
High Court has considered this matter Jardixe J follovied the opinion of tbs 
Full Bench of the Calcutta High Court but Parso"S J considered it unnecessarj 
to deal with it as the other evadeoce was sufficient for the convaction of the accused 
In the Allahabad High Court SIaiimood. J disapproved of that case, but he 
nevertheless dismissed the appeal because the ether evidence proved the offence 
charged* In another case * Straight .and Tv rreli. JJ refused to accept as 
evidence the statement of a v\ itncss not under an oath or affirmation and sent for 
and examined the child witness 


Evidence Act 1872 S 167 

Pfoceedmgs taken under S 476 

Before the omission of clause (6) ‘ any irregularity m proceedings taken 
under S 47G was covered by S 537 As S 476 merely provides for an inquir) 
and the making of a complaint the retention of clause (6) was unnecessary since 
?frj •aTtgXi’A’r'Av vvvthsSAmAi’Airs.iac.'avx.vxfitv'y {'A 

has rendered numerous cases obsolete 

A petition impugning the police report is a complaint and there is no statu 
tory provision requmng such petition to be finally disposed of before action i» 
taken under S 476 It is a matter of discretion and the High Court will not 
having regard to S 537 interfere with a conviction if the accused has not been 
prejudiced 


* 553 

* T Cot/Ci( C J , and three Judges Jackson 

J dis^ ^ T._TT-r> 
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( I) On account of an^ misdirection m anj charge to a jury 

See note to S o inte for several cases of misdirection in the charges to 
Junes bj Sessions Judges 

As a Court of RcMsion a High Court i» empowered bj S 439 to exercise the 
pou en> of an appellate Court under S 423 sub section (3) of declares that 

nothing therein contained sliall authorise the Court to alter or reverse the verdict 
ofajurj unless It ]•, of opinion that such verdict iserroneous owing toa misdirection 
b> the judge or to t misunderstanding on the part of the jurj of the law as laid 
dovvn b3 lum 

The remarks of PnvrocK C J ire important on this subject — 

sere set 
to the 
e given 
Ige and 

assessors It appears to me that the question to be considered is not whether 
upon a proper summing up of the whole evidence a jurj might possibly have come 
to a different 
a different \er 
statement of t 

that evxdence and the weight which attaches to the several parts of it as a sound 
judicial discretion would suggest If every defect were to be regarded vs ground for 
setting aside a verdict of guiU> it is clear that the door of esevpe would be opened 
wide to cr miiials * 

Misdirection includes non dircvtion suchas anomission toexplaintothejury 
the law relating to the charges here the charges were of a complex coaracter an 
omission to explain the distinction between them was held to have occasioned a 
failure of justice andanew tnal was ordered The verdict was found to be umntelli 
gible asthejurj convicted of dacoit) and acquitted of theft m the same house * 


It would appear to be a good ground fora nev^ trial that a direction has been 
left so bare as to require an explanation to prevent its being misunderstood But 


new tnal It is dangerous to pick out particular expressions from a Judges 
summing up and to criticize them separately when he is substantially nght in the 
direction he gives to the jtir> * 

The law on the subject has been explained by the Privy Council m regard to 
the practice of the Pnvj Council in dealing with objections as to misdirection 


otherwise substantial and gross tnjusiice has betrt done (These words seem to 


Sm thcr 1 L R 20 Mad x 
i5f0f)Cr Case» perSargent J 


ion 
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reproduce the terms of S 5J7 “'lias in fact occasioned a /ailure of justice”)- Tbeir 
Lordships rcfnscfl to interpret these uords as meaning ''wJiene\er there has o«a 
misdirection in a criminal case leasing it uncertain whether the misdirection 

ordid not afTctt the Jiir> ‘s mind, '‘and tlievderh'^'t «i -* ** *’ * ' 

with the Courts of 

elcmcntarj right of ' • ' 

law or within the p. ' ' 

of Mtef'-'* ’ 


...Mixsicii misiJirection Ii s in fact occasiontd 

r. Liiiuie ol justice ) * 

There are also reported cases in wlitcli statements not inadmissible m eMoen 
base been placed before a jur\ for consideration in arriving at a verdict 
The improper admission of oaidence in not suflicient ground for a 
there is legal c' idcncc on the same rv""* *•- 1 the inadmissible evidence would ha 

}n/i t . • lioweser, It was found that there h3 

‘ ■ ‘ f} together wnth S 42J (a), it 

. \ • • • in the latter, the result of the mto- 

< . Iiu» - ’ — - ’ 


tive bj 
pre\ent 
of the la 

such tv.' 


• But m other cases, ^ it was held that, under S 423 (ii and S 537 (d), before a 
verdict of a lurs can be set aside on the ground of misdirection, the High Court 

■ ' - in oftheimsdirec 

facts and find for 
In another case* 
•Id that, although 
can be altered or 

powers of the Cc ' 
the manners pre 

mentioned in S • uiuera new tnal The iBomba}' 

High Court has .iiso reiused to follow — v « • t of the 

evidenc<* ’’ Court, 

on appe > record 

under S -joojii uie verdict and order a new trial ’ 

In regard to the course to be taken when the Sessions Judge has admitted and 
placed before the jury evidence winch is not admissible on the trial, the reports 
cases are not altogether concurrent Wafadar Khan's case, m which it was held 
that the High Court has no power to review the facts, which as already shown has 
been disapproved in some more recent coses, proceeds mainl} on the fact that an 


711 


V Sec Man Nalyar, 1 L K , 30 Mad — - • ' 
* Cbanning Arnold 18 Cal W h 
> Wfadar Khan 1 L R , ai Cal 


* All Fakir t Q Emp , I L R , 25 Cal . 2,0 

‘ Taju Pramanik i Q Emp .II R . xffCa 

* \\ afadar Khan v Q Lmp 1 L R . 21 Cal 
’Q Emp 1 Ham Chandr-iGovind Harshe, ; 


/i” 

955 

L R , 19 Bom . ; fg 
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3f hu but that apparently 
pou ers It does not limit 
1 another case ‘ wheie the 
respect of the order to be 


was not competent to substitute for an erroneous verdict the verdict of the Court 
founded mainlj upon a perusal of the evidence Biif that case was not an Indian 
case nor did their Lordships of the Pnvj Council or the Judges of the High Court 
in following tliat case take into consideration S 167 of the Indian Evidence Act 


t might 
S 167 
would 

seem that the section would be applicable to the case under tnal It is therefore 
doubtful w hetUer that case is anj authont) on the point under discussion 

With the exception of the cases mentioned it lias been the practice that when 
a verdict of a jury has been declared to be erroneous and bad m consequence 
of evidence not relevant or admissible being placed before it the High Court should 
consider the other evidence on the record and on that detcnnme on the ments 
of the ca«e w hat order should be passed A Pull Dench of the Calcutta High Court 
ID 1866 held that wl ere the verdict of a )ur> was bad for misdirection it ought 


question reserved under S 434 of the Code by the Judge who held the trial * 

338 No attachment made under this Code shall bo deemed 
„ „ unlawful, nor shall any person making the 

Distress not illegal i_ t ■, , ^ i.„t 

nor distrainer a tr«s Same be dccmcd a trespasser, on account 01 
passer for defect or any defect OF want of form m the summons, 
Teedings of attachment or other proceedmgs 

relating thereto 


I Taju Pranian k I Q 1 nj I L R 25 Cal 711 

* Jlakm t At*orr<’y General for N S Wales L R (1694) A C 75 

• Q Erap i Ramcl andra Govmd Harsbe I L R 19 Dom 749 

‘ Subrahmania Ayyav t K Erop L R 28 I A 257 (5 C ) I L R 23 Mad 61 
(s c ) 5 Cal W N 8tp6 

* Elahce Dukesli 5 C \\ R Cr 80 (sc) S L R Sup vol 459 See also R v 
ShackTalcb loCal L J 13 

* Reg V Fattichand \vitacland 5 Bom H C R Cr Ca 85 

^ Reg t Uvmswarai Mudliar 6 Bom 11 C R 47 See also Reg i Amnta Cov-inda 
10 Bom H C R 497 

• Imp t Titamber Jina I L R -•Bom 61 SeeahoQ Emp t Q Hara I L R 
i7CaI 642 Siibtvman a \>)arj K Emp 1 L R Mad 61(74) (sc)3Cal W 
176(80) I R 281 \ 257 Q i llumbole Chunder Ghose 1 L ^ i Cal 207 (sc) 
SOW R Cr j 

• Q Lmi i Appa Siibl ana Mendre 1 L R 8 Bom -00 
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In S 53S tlif «ord attachment has Ikch substituted for ‘distils y 

Act No \VIII ol 19:3 S 14Q The Same amendment has been nude eispvnne 

in the Code An attachment » made of moieible propertj under S 386 for t * 
le\'> of a fine and the pro^ isions of the Code in relation to the issue and *'**J'^ 
01 M arrants for the Je\ j of fines ipplj to all fines imposed b> anj Act, , 

rule or bje Ian unless otherwise exprcsslj pronded — (General Clauses Act, A 
J897 S ij) An> moncj other than a fine payable tn \irtucofan} order roa 
under this Code shall be rcco\crableas if it were a fine (S 547 post) 
include an order for the paimicnt of costs for cajrjinp out an order under Chap" 
X (public nuisances) (S 1^0) or an order for costs in a case under Chapter - 

■ ■ ' mtcnance case 

he transfer at a 

■ a comp ainaot 

. ir an order cr 

IKijment to the complain int of court fees paid bj him on conviction of the accuse 
— Court 1 eci Act (Vll oi 1870) S ji.cl i\ or an or.jcr for maintenance (3 483>> 
ora fine imposed on an absent juror or assessor (S 33-) or a fine summaniv 
ordered for contempt of Court (S ^8o) fliere are also sevenl local or specie 
Acts which provide thit penalties under them shall be realised as fines under this 
Code 

Under b 88 a Court maj attach an> properti mo' cable or immoveabk, 
belonging to a person w ho is found to ha'c absconded or concealed himself so as to 
prevent execution of a warrant for liis arrest and does not appear within the tune 
specified in a proclamation dul) published ft was doubtful whether an attachmem 
so made would bo a distress wtthm S 538. but the recent amendment makes the 
matter clear 


CHAPTER XLVI 

WlSCELL \NEOUS 

539. Affidavits and affirmations to be used before auy 
courts ond prrsor,. High Coiiit OT any officer q£ such Coiirt may 
before whom affidavits be swoTA and affirmed before such Court or 
may be sworn the Gleik of the Gcowu, 01 any Commissioner 

or other person appointed by such Court for that purpose, or any 
Judge, or any Commissioner for takmg affidavits in any Court 
Record m British India, or any Commissioner to admin^ter 
oaths m England or IreJand, or any 3 Jagistrate authorised 
take affidavits or affirmations in Scotland. 


the High Court and even under S 74 an affidavit is admissible before a 
onl> under special circumstances The law e'ldentlj contemp’ates that, in ^ 
before other Courts such evidence shall be given personally by examination " 
witness in the case 

An affidavit or declaration in wnting when made for the immediate pufpos® ^ 
being filed or used in anj Court or before the officer of anv Court is exempt im 
duty —Indian Stamp Act 11 of 1899 Sch I, Art 4 
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Blit in all Cnminil Courts a fee of one Rupee shall be levied for adnimistering 
the oath to the declarant m the ca*c of an afCdaa it except — 

(1) affidavTts made b> process 'er\ers regarding the manner of service of 

processes 

(ii) affidavits madt, b\ a public officer m virtue of lus office 
The fee shall be paid bv means of a Court fee stamp of not less than the value of 
the above amount and will thereupon be credited to Gov emment and entered in the 
dailj register of Court fees realised 

Similar orders have been issued bj the High Court and bj the Government of 
Bombav 

An application to a High Court under S 52G for the transfer or withdrawal of a 
cnmmal case or apiwal must be supported b3 an affidavit or affirmation except 
when made bj the Vdvocate General (S 526 (4)) but the High Court may act on 
the report of the lower Court or on its own initiative — (sub section 3) 

\n affidavit cannot be used as aflordmgniatenals for reviewing a Magistrate s 
decision Mhere the charge is such that if true it would give the Magistrate 
jurisdiction lus decision is final 

539 A (7) WJien any application is made to any Court in 
Affidavit in proof of courso of any inquiry, trial or other 
conduct of public scr- proceeding under tins Code, and allegations 
are made therein respecting any public servant, 
the applicant may give evidence of the facts alleged m the 
application by affidavit, and the Court may, if it thinks fit, order 
that cMdence relating to such facts be so given 

An affidavit to be used before anj Court other than a High 
Court under this section may be sworn or affirmed m the manner 
prescribed m section 539, or before any Magistrate 

Affidavits under this section shall be confined to, and shall 
state separately, such facts as the deponent is able to prove from 
his own knowledge and such facts as he has reasonable grounds to 
believe to be true, and in the latter case, the deponent shall clearly 
state the grounds of such belief 

(2) The Court may oidm any scandalous and urelevant matter 
m an affidavit to be struck out or amended 

S 539A IS new ha^^^g been inserted bv Act Ivo \MII of 1923 S i^o In 
the Bill as introduced there was a proviso that no accused person should be com 
pelled to make an affidavit Tins was struck out b> the Joint Committee on the 
Bill, mainly on the ground that it would be inconsistent with S 52O (4) which 
requires, that every application lor a transfer under that section except when made 
by the Advocate General shall be supported bj affidavit or affirmation The 
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Under snb-spction (2) tfie Court maj order nn> scnndalotis and 
matter in an affidiMt to be struck out or imcndetJ It is to be observed thattiit 
matter must be both scandalous and irrelesant 

In some reported cases »t lias I>een considered svlietlicr in view of S j^r (-i) 
an accused whether a pro 

sccution for ment contained 

in the afiid ^ , w seem^ to be 

that S 3^2 (4) refers onl> to the examination of the accused under that section ' 
This Men is supported bj S 526 (}) ami is$tron(,1> conrumwl bj S 539^*^ thongn 
a different view has been taken » 


S 39 B (I) An} Judge or Magistrate may, at anj st'Jgc of any 
, . , inquiry, trial or other proceeding, after dne 

0 a injpe on noticc to thc parties, Msitand inspect anyplace 
in nlucli an offence is alleged to ha\c been committed, or any other 
place a^liich it is in his opinion necessary to mow for thc purpo«e 
of proper!} appreciating thc c'ldciicc given at such inquiry or txial 
and shall without unnocessary delay record a memorandum of any 
relevant facts observed at such inspection 

(2) Such memorandum shall form part of thc lecord of the case 
If tho Public Prosecutor, complainant or accused so desires, a cop} 
of tho memorandum shall be furnished to him free of cost 


Provided that, m thc case of a trial by jury or with the aid of 
assessors, the Judge shall not act under this section unless such ^ur} 
or assessors arc also allowed a voiw under section 293 

S 530 B IS also new The powers of a Court in regard to makin? \ local 
inspection ba\e been the subject of comment m many reported cases wlucU ire 
m the note to S 3^^ If reference is made to that note it will be seen that S 531 
B as now enacted for the most ‘ • % r- , ^ 

the matter The essential poi 
can be made at an> stage for 

that notice must be gw « * relevant 

facts observed must be irties y® 

entitled to obtain free c he Juag® 

dtSM e to a local mspeoticm be tows! allow a view also to the jnters or aS£->tssoc» 

Though the law expressly recognises the Magistrate s ngUt to make a loca 
inspection andlajs down also in S 556 that be shall not be deemed to b® 
personallj interested by reason onl> that he has viewed thc place m which 
o«ence is -iHeged . -v.^ 

restrictions under 

not confine hvs 11 • 

evidence did not 

into his judgment matters of opinion and inference not based on the jjg 

committed an error of judgment which might have materially prejudiced tn 
accused and the conviction was bad m law • Tor other cases on this point unof 
the old law see note to S 556 


I Ser Ghulatn Muhammad t Crown I L It 3 Lah ^6 
* Enip Bindeshn Jsineh I I R "S All 331 
» Uabboii Shoik r Emp 1 L R 37 Cal 3<o 



Ciur XU I 
540 


OF IRREGULAR PROCEEDINGS 


847 


540 An} Court may, nt an} stage of an} inquir} , trial or 
„ other proceeding under this Code, summon any 

Power to summon ^ r 

matenai w tness or person as a AMtness, or examine any person in 
examine person attendance, thougli iiot summoned as a witness, 
**"*'"* or recall and re examme any person already 

examined , and the Court shall summon and examme or recall 
and re examine an} such person if lus e\idence appears to it essential 
to the }ust decision of the case 

S -’19 enables 1 Magistnte altcracommitment and before the commencement 
of a tnal to sun\mon and examine aupplementarj ^\itnesses and to bind them 
o^ er to appear and e e\ndence at the tnal 

The parties are entitled to cross examine and cannot be restneted m their 
cross examination to the point on \xl ich the Court has examined * 

As a general rule witnesses when summoned bj order of a Court are entitled 
to be paid tl eir costs eundo redenn to el Jitora tdo * 

A Court 13 bound to summon and examine any witness whose evidence may 
appear to be essential to a just and proper decision of the case ' and although an 
accused person in a sessions tnal maj through his neglect have lost his nght to 
demand that a witness whom he had not named before should be summoned and 
the tnal adjourned for that purpose still if be satuhes the Judge that such evidence 
IS material and his application is not merely to deU> the tnal the Judge should 
take the necessar> steps to procure his attendance* 

A Court IS not competent to examme an appellant as a witness for the Code 
does not authonse the examination of an accused as a witness An appeal is the 

re IS provision to the contrary 
cannot be examined as to the 
giving false evidence in respect 


proceedings are instituted under 
or Chapter XX\M or under S 

A Magistrate does not wisely exercise the discretion which S 540 confers on 
him if without good reason he allows witnesses on the part of the prosecution to be 
interposed in the midst of the case of the accused But it is entirely within the 
discretion of a Magistrate to admit evidence on either side at any stage of the 
tnal when he maj think it necessary to do so for the purposes of justice • 

A Magistrate is competent to call for and examine a witness e\en after the 
evidence on both s des has been taken and the case has been adjourned for judg 
ment ’ But if he does so he shoul 1 give the accused an opportunity of rebutting 
the evidence so given 

S 540 does not however auti orise a Sessions Judge to examine the witnesses 
for the defence before the case for the prosecution is closed * 

There is notl mg to prevent a Magistrate from examming as a witness for the 
prosecution a person who lias been suspected and arrested for the offence under 
tnal and who 1 as been discharged • So also a person apprehended bj the Police 


L J 171 
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and brought before the Magistrate together vith the accused is a competent 
presided tliat at the time he xsas examined he «as not charged with the accD^ec 
and placed upon his tnal ‘ 

So also a Sessions Judge has an inherent power to summon a witness for tie 
defence though h" ” — - « *- *i - occusodon 

commitment Tb I Edge 

C J added that thcHsh 

Court as a Court c 

M here there was no exidence regarding the nature of the injunes which fonnei 
the subject of the oflence under tnal the Sessions Judge w-as bound under S 54®^'^ 
summon the medical officer as a witness * 

\Miere a police officer was called and examined as a witness bj the 
Judge the accused is entitled to cross examine him The fact tliat he had at^no^ 
as a witness for the defence and was not examined bj the accused is no saffioent 
reason to refuse cross examination when he xtas afterwards examined b} trf 
Sessions Judge * 

The Public Prosecutor cannot demand \sof nght that a watness not examinf^ 
hj the Magistrate should be called and examined It is w ithin the discretion of the 
Court • hor is the Public Prosecutor bound to examine anj witness mereli 
because he was examined before the Magistrate il he is of opinion that no reliant* 
can be placed on such testimonj and the Court ts not bound to examine such s 
wattless* Nor IS the Judge bound on the application of counsel for the defence 
to examine a witness examined before the Magistrate during the inquiry except 
in a matter necessitating inquir> or where there is a matter to be eleai^ up if the 
watness is one upon whose testimon) be could place no confidence ’ 

The Judge (and this term apparenti) includes a Magistrate) max in order to 
discov er or obtain proof of relex ant facts askao} question he pleases in anj form 
atan> tune ofaoj xntness or of the parties about an) fact re ex ant or irrelevant 


asked xrttli a xiew to cnmmal proceedings being taken against the xntness he is 
not I<*gaWj bouad to aasner * The prosecution* and defence are encctfed to cross 
examine a xxitness summoned and examined b> a Court and the accused does not 
lose this nght because he maj haxe asked for his attendance xnd aftenvards 
hax e XX ithdraxx n that appUcation ’* 

On the examination in chief being finished the Sessions Judge questioned 
almost all the xntnesses at considerable length upon the \ erj points to xvhich he 
must haxe known that the cross examination xxould certainlj and properl> be 
directed The result of this was to render the cross examination of the pleader to 
a great extent ineffectix e bj assisting the xntnesses to explain aw aj in anticipation 
the points xxluch maj have afford^ proper ground for useful cross exammation 
It IS not the province of a Court to examine the witnesses unless the pleaders on 


Reg I ^i^a)an Sundar 5 Bom H C R Cr Cx i 
In re Raja of Kantit I L R 8 All 663 
Ram Sarup Rai i Emp 6 Cal W lx 08 

' ^ - -iM\ B 350 

Sj 
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either •side li'i\e omitted to put some mateml question and the Court should 
asarule lea\e the ^^lt^esses to bedealt with lij the pleaders as laid down in S 138 
of the E\ idencc Act * 

540A. (1) At an} stage of on mqinr}' or trial under this Code, 
Provision for in- '^llere two or more accused aie before the Court, 
quines and trial bcine if file Judge OF "Magistrate IS satisfied, for reasons 
a«useV*’'m*’*certa?n to he rcconled, that any one 01 moie of such 
accu'sed is or are incapable of icniainmg before 
the Court, lie may, if such accused is represented by a pleader, 
dispense '\ntli his attendance and proceed uith such inquiry or 
trial m liLs absence, and ma} , at an}' subsequent stage of the pro 
ceedmgs, direct the personal attendance of such accused 

(2) If the accused in any such case is not represented by a 
pleader, or if tbc Judge 01 Magistrate considers his personal attend- 
ance ticci^saTy,luxma},if lie thinKs fit, and for reasons to be recorded 
by him, either adjourn such inquiry or tiial. 01 order that the case 
of such accused be taken up or tried separatel} 

S 5ioA was inserted In Act No W III of I9’3 S 151 It is entirely new 
Hitherto the onl> power to dispense with the personal attendance of the accused 
svas contained m S ’Oj When the Mafiistratc issues a summons lie may if he 
sees reason so to do dispense with the personal attendance of the accused and 
permit him to appear b\ his pleader This applies when a warrant would ordi 
nanly be issued in tlie first instance if the Mipstrate in the exercise of Jus dis 
cretion under S 204 (i) issues a summons Out in a more serious case a warrant 
would almost inesitabl^ be issued and if thereafter the accused or one of several 
accused was unable through sickness to attend the Court the case had to be 
adjourned from time to time until the accused was fit to appear again This was 
a fruitful source of delay particularly m important cases with a large number of 


Court and by reason of illness or other cause his remosal becomes necessary 
But it IS unlikcl> that this narrow interpretation would be put on tlie words and 
the section is clearly intended to cover the case where on the day fixed for hearing 
one of the accused does not ippear If the accused is m custody ordinanl) a 
letter from the Superintendent of the prison would sati!>(> the Court of the accused s 
inability to appear It would have lieen more satisfactory if instead of the word 
remaining the words appearing or remaining had been einplojed for the 
use of the single word at lea t indicates that the accused must have been before the 
Court at some time and subsection (i) could not it would seem be emplojed 
when one of the accused was taken ill after commitment and before the case 
came before the Sessions Court In such a case the Court would have to adjourn 
or separate the trial In the second place before tlie Court can dispense with 
personal attendance under this section it is ncce!,sar> tliat the accused should 
be represented b> v pleader and this will appl\ throughout the inquirj or tnal 
that is to sa^ the accused s pleader must be present at evcr> heanng at which 
the accused s personal attendance is dispensed w ith The Court ma> at an> stage 

require the accused to appear m person — c 1 S -05 (.) 

If the accused is not represented b> a pleader the pre exi-.ting law and practice 
will be followed that is the Court will adjourn the case until tlie accused is capable 

1 Noor IJiix Kali I Fmp ILR 6 Cal 9 (sc»-Call R 
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of *\ppcaniig m person or direct tint tlie cise of lint particular accused person 
be taken up scparitclj and procccfl with the ease against the rest Sunuariy 
even jf the accused is represented bs a pleader but the Court thmks tliat tl ecasa 
IS sucJi that his personal attend ance is neecssarj , jt w ill adopt the same proceaii« 
that is either adjourn or separate the cases An obv lous case m w luch this imsot 
onse IS a case \\licrc CMdcncc of identification of the particular accused person 
IS nccessarj for the purpose of establishing the charge against him or the pcs 
for the defence In such a case mo->t of the evidence might be taken in the absence 
of the accused and the hearing then be adjoiimed until the accused 
appear fhere must be an incapacitj to attend on the part of the accused t 
iiould be a phjsical incapacitj Powers under this section would not be exercise 
able merelv because the Court w as of ojsinion that the accused need not be require 
to attend 


541 (1) Unless ttheii otherwise proMcletl bj 'tny 

the time being in force, tlie Loc-il GovernmeDt 
pla^.r."mp°..oSS' >”“1 'lircct in Hint place anj person liable to 
imprisonetl or committed to custody iintier 
Code s}nll be confined 


Remoral to criminal 
jail of accused or con 
victed persons who are 
m Confinement in civil 
jAiI and their return 
to the civil jail 


(2) ff an} person inbJc to be imprisoned or 
committed to custod} under this Code is m con 
finemeut in a cml jail, the Court oi Magistrate 
ordering the impnsonmcnt or committal maj 
direct thnt the person be rcmo\ed to a criminal 
j'lil 

(3) When a person is removed to a criminal jail under sub 
section (2), he shall, on being released therefrom, be sent incK 
to the civil jail, unless cither — 

(o) three years have elapsed since he was removed to the 
criminal jiil, m which case ho shall be deemed to 
have been discharged from the end jail under 
section 342 of the Code of Civd Procedure , or 
(b) the Court which ordered his imprisonment in the civil 
lad has certified to the officer in clnrge of tlie cruni 
nal jail that he is entitled to be discharged under 
section 341 of the Code of Cnd Procedure 

Under S 383 places are appointed for transportation and foi the confinement 
or imprisonment oi European British subjects and under S 471 for the ciistodj 
of lunatics 

The references to the Code of Civil Procedure are to Act Ko \.IV of xSSi 
See now Act V of 1908 S 58 and the Proiincial Insohencj Act 1 of 1920 S 3 


542 ^]) Notwithstanding anj thing contained in the Piison 

Power 0 / Presi ers Testimon) Act 1869, an} Presideiic} Magis 
dency Magistrate to trate desiious of examining as a witness or au 

order prisoner n j i| , ° ■> l r litm 

to be brought up fo accuscd pcr&on, in euy case pending oeiorc 
examnaton pcrson confincd 111 anv jail within the loc" 

limits of his jurisdiction, mo.} issue an order to the officer m charge 
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of the Slid Jill requiring him to bring swell pnsonei in proper custody, 
.It .1 time to be tlierein iiinicd, to the “Migistrite for e\immition 

(2) The officer «o in chirgc, on receipt of such older, shall 
ict in iccordxncc tlicrewith iiul shill proiidc for the sife custody 
of the prisoner during hii ab‘;cnce fiom the jiil for the purpose 
ftfore«iifl 

Tlic Prisoners Testimony Act W of 1869 Ins been repealed bj the Prisoners 
Act of ipoo and it nould seem that S $^2 lias been practically repca ed by some 
of the provisions of the latter Act 

Act III of 1900 S 37 lay s down tint — 

Subject to tile proMsions of S 30 anv Cnmmal Court may if it thmlcs that 
the endcnce of -my person confined in any prison withm the local limits of its 


the pnson 

Provided that if such Criminal Court is inferior to the Court of a Magistrate 
of the first class the order shall be submitted to and countersigned by the District 
ilagistrate to whose Court such Criminal Court is subordinate or within the local 
limits of whose junsdiction such Criminal Court is situated 

S 39 of the same Act ena ts that — 

(t) NS hen a oerson is confined in a pnson withm a presidency town or in a 

urt subor 
Judge or 
f he thinks 
ce m such 


msi sciicuu e uiiccieu lu l e uiiicci 1 1 uiaigc ui 11 c { iisuu 

(z) The High Court making an order under sub section (1) shall send it to the 
Distnct or ''ubdi visional Magistrate within the local limits of whose jurisdiction the 
person named therein is confined or in the case of a person confined in a pnson 
within a presidency town to tl " " 

Commissioner shall cause it to I 
vvhich the person is confined 
45 4^ provide for the issue of 

confinement m a prison as a witness in a civil s iit it does not provide for such 
procedure for the examination of such person in a cnminal inquiry or trial and 
b 503 of tins case docs not sopj 1> the omission 

543 AVhen tlic ‘Services of in iiiteipreter ire leqiured b} 
Interpreter to be ^iiwninil tourt for tlic mtcrpretition of inj 

bound to interp et c\ ideiicc or bt itcmcnt he ‘'h ill be boxinil to st ite 
truthfully intcipict itioii of such ctulcncc or 

stitement 

M 1 cnever any evi lence is given ma langia^c not i ndemtood by the accused 
vnd he is present m jxrson it shall be intcry reted toliun in open Court in language 
understood by lum 
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If lie •\i>j)c'ir 5 1)> pleader and the e\i(lcnce i-, gii cu m i Jangingeothcr than tbc 

langingo of the Court nnd not understood h) the pleader it slnll be interpreted to 
swell pleader in tint language 

hen documents arc put in for the purjKKc of formal proof it shall he in the 
discretion of the Court to interpret as much thereof as appears ncccssarj — S 361 

The Oaths \ct (\ ol iS/j) *> 5 enacts that — 

0\ths or aflimiations shall be adiumhtcrcd to mterprettrs of questions put to 
and evidence Ri cn b> witnesses luit nothing therein contained shall render it la’'- 
fill to administer in a crnninrl preceding an oath or affirmation to the accuse 
person or ncccssars to administer to the officml interpreter of ans Court afteric 
lias entered on the duties of his oflict an oath or affirmation that lie viH faithful)) 
discharge those duties 

The following forms of oaths and aflirmitioos hast been prescribed bj the 
sescril High Courts — 

Ej the Calcutta llion Coort* • — 

(Onih ) 

luncartU-it 1 wiihxcUant} tniiy interpret tnnslifcand eaplam all questions 
ind answers and all such matters, as the Court rnav require me to interpret translate 
and explain So help me Cod 

( t^riiialien ) 

I solemnly declare that I will well and trulj interpret translate and e\pl 3 }>* 
all (jitestions and answer? and all such matters as the Court maj require met® 
interpret translate or explain 

Dy the Madras Coori* — 

iOnl/i ) 

\ou shall make true interpretation of the questions put to and the e'ldencc 
gnen bj the witnesses before the Court according to the best of joui sluH an® 
imder®tanding So help j on God 

( tffn'talioit ) 

1 solemnly affirm ni the prc«encc ol Alimf^lity God that I will trulj interpret 
tlic questions put to and the eaitlcncc gi'cn bv the witnesses before tlic Court 
according to tlic best of skill and understanding 

By tl e Allahabao HidJi Court* — 


[Oath ) 

1 shall w ell and tiuly interpret what is deposed b\ the witness for witness^ 
between our Sovereign Lad> the Queen Empress and the prisoner at the bar So 
help me God 


{ Iffirmation ) 

\ so\enwil\ affirm that 1 sliah welt and tndj interpret what is deposed bs th® 
witness (or witnesses) between our Sovereign Ladv the Queen Lmpfess and 
j nsoner at the ) ar 


The law (S 36^) require^ that the examination of an accused person shall b 
recorded i 

the Hngii the 

Hngmge 1 the 

mterj retci is tilt langii..ge in winch it should be reCo ded ‘ 


» Cal H Cr Rule &3 
* Maef R I Ac ho 117 
» \J1 RhJ Ac No 

‘ Lnip « t-mbilk ILK 5 C1I 80 Q Em| i ‘’agal =ijac. I L K 21 
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544 Su\>ioct lo • - 

Expenstj tl ecn S’‘\ ^ 
plairants arl 

ri„ 

■uitnc'i attciuliD!: {f» . 

procceduig I'cloic ‘ li ( - 
The ^\OTds wluc’i j 
CounciHo rules nad- u- * , 

o£ lO’o S 2 and Scl I l . 
ence should be made to 0 » 


545 (1) \Vherf\(.tt 


Piwer of CoJTl to 


n;- 


pay expenses 
pensation 0 Jt of fine 

Court raa\ ^\llcu ij2 
of the fine ICco^ cicd to C . 
(a) m (.\cfra)ing . 
tiitwn , 


(6) m the pa\m‘-it . 
loss or mjur. < 
compea'^atui 
able b> ^udi j 
(c) ^^heuanJ pei>.fjL^ 
theft, tTirni' ’ . 
tiuit, or tli‘« 

01 ictdined, ,, 
posing of fct.v 
' to believe tli^ , 

au^ bom fid- , 
ot the t)imei{^ 

of tlie person tr 

(2) H the fine is impo«j 
no such payment shall U 
presenting the apptal has ^i, 
before the decision ‘>f the ap 


sequence 


insertion 
\\ of the 
) >et It 
be open 
another 
1 to any 
il Court 
ceed on 
and the 
o longer 

nnot be 
1 under 
indarj- 
tion of 
1 as an 


\ done 
inned 
ant to 
ion of 
irate ’ 
now 


j 

ligent 
f Act 
dras 
held 
iitcd 
any 
n on 
hdd. 


of an> 
iinoccnt 
opertj to 
ion of the 
It comes 
ichides theft 
of hiMiig dis 
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If lie appears b> pleader, and the evidence is giv cn in a language other than the 
language of the Court, and not understood I»j tlic pleader, it shall be intcrpreteo to 
such pleader m that language. 

When documents are put in for the purjjo^e of formal proof, it shall be la the 
discretion of tlie Court to interpret as much thereof as appears ncccssar)'. — S jw 

The Oaths \ct (\ of 187J). S 5. enacts that . — 

Oaths or a/Tirmations shall ' 
and evidence gn cn l)j uitncsse® 
fill to administer, in a criminal 

person Or ncccssarv to administer to the official interpreter of anv Court, alter re 
has entered on the duties of his ofl»ce, an CKith or aflirmal»on that he \s dl faithfully 
discharge those duties 

The following fonns of oaths ,ind affirmations have hecn prescribed b> the 
several High Courts — 

the Calcutt-v High Court* — 

{Oath ) 

I swear that I will well and tnih interpret . translate and explain all questions 
and answers and all such mattersas tlic Court mas require me to interpret, transww 
and explain So help me Cod 

(AffirmaUvn ) 

I solemnly declare that I will well and trulj interpret, translate and explain 
all questions and answers, and all such matters as the Court may require Di* 
interpret, translate or explain 

By the JIadras Court* — 

{Oallt ) 

\ou shall make true inteiprttation of the questions put to and the evidence 
given by the witnesses before the Court accoidmg to the best of jour skill and 
understanding So help j oti Cod 

1 solemnlj a'’ " • • • tj,at i will truly interpret 

tile questions pu le witnesses before the Court 

acvordmg to the 

By the Allaiiapao High Court* — 

[Oath ) 

I shall w ell and truly interpret what is deposed by the witness for witnesses) 
between our Sovereign Lady the Queen-Empress and the prisoner at the bar So 
help me God. 

{■iffirmation ) 

1 solcmnlv affirm tint 1 sliall well and truly interpret what is deposed b> the 
witness (or witnesses) between our Sovereign Ladj the Queen Empress and tu 
prisoner at the bar 

"I lie law (S 364) requires that the examination of an accused person slwH be 
recorded in the language in vvliv-li he is examined, or, if that Xb not practicable, 1 

‘‘ ' '' when an interpreter IS employ cd/tu 

>ed is conveyed to the Court by t' 
be recorded ' 


1 Cal tr Cr Uulfs Ac OS 
* Mad Iti ks Ac ^o 117 
» AH Rule- Ac ko ^4 

‘ Lmp t \.„mbii]cc 1 L R,5 Cal.8»C,Q Emp i. So^?J S.-ijao, I. L R. 21 Cal. 
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made bj the\ndo'\ of a deceased person on iccoimtof jnjiirj to her in consequence 
of tlie death of her Iiusband ‘ 

The e\pression now used IS "anj loss or mjurj” and though the insertion 
of the word ‘ loss" would not sceni to add anything to the section, in view of the 
definition of ’ injurj ,14. I’enal Code, read witli S 4 (2) of this Code), jet it 
maj be that some of the decisions of the Courts on this point might now be open 
to reconsideration and resasion Moreoacr clause {b) has been redrafted in anotlier 
respect, m that it now ma^es it clear that compensation can be awarded to any 
person, who in the opinion of the Court could recover damages in a Civil Court 
The chief cases on the point arc as follows Some 0/ them seem to proceed on 
the assumption that S 545 deals with a mttter as between the accused and the 
complainant onlj the amendment of clause (b) makes it clear that it is no longer 
so. whatever maj have been the previous intention of the law 

Loss of time incurred bj the complainant in prosecuting the accused cannot be 
properlj taken into account as entitling a complainant to compensation under 
S 545 .* nor expenses incurred bj thecmplojmcnt of an Ameen to restore boundarj 
marks which Lad been destrojed b> the accused * But the cost of restoration of 
such boundarj marks might be estimated and awarded as compensation as an 
lOjurj caused bj the offence committed 

Compensation maj be given m a case of enticing away a wife for injury done 
to the honour of the husband ♦ but not to the widow of a man whose death formed 
the subject of the charge ' nor for loss caused bj the inabilitj of the complainant to 
attend to field work on account of the tune being taken up with the prosecution of 
the accused * nor for expenses incurred in bringing an accused before a Magistrate ’ 
except sucli as maj be paj able under Court fees Act 1870 S 31 (111) (See now 
S 54OA of tlus Code) 

In the case of Yalla Gafigulu v Mamidi Dali* referred to above BENS0^7, J 
was of opinion that m a case where death had been caused bj a rash and negligent 
act compensation could be given to the widow bj reason of the provisions of Act 
XIII of x8g5 read with S 545 But in view of an earlier decision of the Madras 
High Court to the contrary he referred the matter to a Full Bench which upheld 
the earlier decision * The Calcutta High Court considered this case and dissented 
from it It is quite clear now from the new wording of S 545 (i) (6) that any 
person who is indicated in Act NIII of 1835 as entitled to receive compensation on 
account of the deatli of anj person iir the wife husband parent and child, 
if any, of the deceased can be awarded compensation under S 545 

Clause (c) Compensating any bona fide purchaser 

This clause is new S 519 provides that when an> person is convicted of anj 
offence w Inch includes or amounts to thelt or rcceiv mg stolen propertj an innocent 
purchaser of the propertj can be compensatctl on restitution of tlic propertj to 
the person entitled tlitreto out oi an\ monij taken out ol the possession of the 
accused on his arrest (See S 51) Clause (r) ol S 543 goes lurthcr It comes 
into operation when aiij person is lonvitlcd of an\ onvmc winch includes tiicft 
crin’inil misappropriation criminal bitach ol trust or citcating 01 ol liaving dis 


• \ alli Cansulu i Mamidi Dvli ILK .1 Mad 4 (I B ) Bonsoii T di-, contra 
rmp I Morgan I I It 3^ Cal 3» 

■■ Imp 1 Narajaii Ilamanji I’atjl I L R Bcm 4 s 
» Q I Moorut Lai C \\ It tr o 
‘ Ablioo Panj Itac 1^ 8 p i 

‘ In re Hoop La) Sm"li io\\ it Cr 39 In ic LutchmaLa II R : ’ Mad j;, 

* '' .T»>. bduilt dill ian\ alad Idu Paji Bom 

. m 43S 

16 189' 
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olTcncc ith this proMsiou S 5 jGA sl»onld he rc.id When any person is con 
victed of a non cognizable oflcnce, regarding winch a complaint has been 
the Court mnj , m addition to anj penalty imposed upon him. order the accusco 
to pay to the complainant the court-fee paid on the complaint, or. where 
plamt IS not made in writing, on the examination of the complainant, ana 
court-fees paid for sen mg processes This proMsion was formerly 
S 31 of the Court Tees Act Vll of 1870, which section has been repealed b> 

A’o X^'III of 1923, S iG3 It IS no\ di’«crctionary with a Court to direct 
paj-ment of these fees, wlicreas it was previously ohligatoiy’ Under S 54 
an order can be made whatev or the nature of the pcnaU> imposed, 

545 no order c in be made unless a sentence of fine has been passed In . 

discretion is left to the Court , in both cases also pow ers are exerascable by Cou 
0/ appeal and revision Under S 5^5 an order can be made also lO conhrma 
proceedings 

The converse case, of paj-ment of compensation to the accused ^ 

Court finds that the accusation was false and either fnvolous or vexatious, is p 
vidcd for b> S 250. 


On conviction. 

So when an accused is discharged, or where no fine is imposed, no order 
compensation can be passed under S 545 * 

On passing judgment. 

An order for compensation under S 545 must be passed by a Court 
instance. Appeal or lievnsion, w hen passing judgment, that 1$, m the presence oft 
parties and in consideration of the case then before it It cannot be passed aRe 
wards * It is a part of the order in the case It may be passed ^ a Court 
Appeal or Revision, although the Court holding the trial may not ‘ , 

proper to do so, for it is a consequential or incidental order within the te^s 
S 423 (I) (d) But It can be passed onlj when tlie accused has been sentenceo 
to fine, for it is an order appropriating the fine ora portion of it to thepurpo 
stated mS 545 I' ’ ' j 

ing awaj’ money so ^ 

elapsed, or, if an . 

order under S*,'.' •’ • • !' 

the Court of A]>. .! • » • i'. . • |.i» l ' ^ _ 

it. The groun' ■ f •' *• atp 

stated:* (2) a-, veil as t*-e spe ificsjms to be j>aid to each iniuidual. u there a‘ 
more complainants than one. 

Such expenses would not include repayment of Court fees under S 54 • 
as the complainant on a comaction for any of the ollcaces mentioned ttisr 
can ask for such an order whatever may be the nature of the sentence passeo 

In a case under Chapter XII. (disputes as to immoveable property) the 
trate may direct by whom the co&ts, including costs incurred for 
pleader s fees or both, shall be jxiid. and such costs may be recovered as 1 , 

were fines, tliat IS, as provided bj S 386 S 14S As to costs see also Ss 52 i 
and 488 (7). 

Clause (6) Comfensalion for any loss or injury caused 

‘Injury’ denotes any harm wliatc' cr illegally caused to any person, 
mind, reputation or property — S 44, Penal Code The Madras High 
considered the meaning of tlus word m reference to S 545 m regard to a c 


body* 


I Jp ... t: 

* Q 

Mao jo 

* ^ 


Q Ktnp. ' Yamana I?ao, I L. R ■ 
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made bj the ^^^do^^ of a deceased person on account of injiirj to her in consequence 
of the death of her husband > 

The expression now used is "an> loss or injun ” and though the insertion 
of the word ' loss ' would not seem to add anything to the section in view of the 
definition of ' injurj (S 44, Penal Code read with S 4 (2) of this Code) jet it 
maj be that some of the decisions of the Courts on this point might now be open 
to reconsideration and reiasion Moreover clause (b) has been redrafted in another 
respect, in that it now makes it clear tliat compensation can be awarded to any 
ffTson, who in the opinion of the Court could recover damages in a Civil Court 
The chief cases on the point arc as follows Some of them seem to proceed 011 
the assumption that S 545 deals with a matter as between the accused and the 
complainant onlj , the amendment of clause {&) makes it clear that it is no longer 
«o, whatever mav have been the previous intention of the law 

Loss of tune incurred bj the complainant in prosecuting the accused cannot be 
properlj taken into account as entitling a complainant to compensation under 
S 545 .* norexpenscs incurred b> the emplojment of an Amcen to restore boundary- 
marks which had been destrojed bj the accused* But the cost of restoration of 
such boundarj marks might be estimated and awarded as compensation as an 
injurj caused bj the offence committed 

Compensation maj be given in a case of enticing away a wife for injury dons 
to the honour of the liusband ‘ but not to the widow of a man whose death formed 
the subject of the charge " nor for loss caused b> the inabihtj of the complainant to 
attend to field work on account of the time being taken up with the prosecution of 
the accused * nor for expenses incurred m bringing an accused before a Magistrate ’ 
except such as maj be pajabic under Court fees Act 1S70 S 31 (111} (See now 
S 34OA of tlus Code) 

In the case of \alla Gangiilu v Mamtdt Dati* referred to above Benson, J 
was of opinion tlut in a case where death had been caused bj a rash and negligent 
act compensation could be given to the widow b> reason of the provisions of Act 
Xni of 1835 lead with S 545 But in view 0/ an earlier decision of the Madras 
High Court to the contrary he referred the matter to a Full Bench which upheld 
the earlier decision • The Calcutta High Court considered this case and dissented 
from it It IS quite clear now from the new wording of S 545 (1) (ii) that any 
person who is indicated m Act XIII of 1853 as entitled to receive compensation on 
account of the death of anj person iir the wife husband parent and child, 
if any, of the deceased can m awarded compensation under S 545 

Clause (c) CompensaUng any bona fide purchaser 

Tins clause is new S 519 provides that when any person is convicted of anj 
offence w Inch includes or amounts to thelt or rcceiv mg stolen propertj to innocent 
purcliaser of the property can be compensated on restitution of the propertj to 
the person entitled thereto out 0/ anj montj tal en out ol the possession ol the 
accused on Ins arrest iSee S 51) Cla ise (r) of S goes lurthcr It comes 
into operation wlien anv jicrson is convicted of anv otTciice which includes theft, 
criiT'inal misappropriation criminal bieach of trust or cheating or of liavnng dis 


I \ ilii Gangulii I Vlainidi Dali I I U .1 Vtvd 4 (I Bj Bonsoii T dis contra 
Tmp i Morgan 1 L K jGCal 

• Imp t \ara\an llamanji l*vti| I L R Bom 1 s 


In It Lutchniaka II R i Mad 
r Bl VbduIKdmianvalad Idu Paji Com 

R /t 

I 1 ’ Bom 4 i8 

t Rama Swami \ aUd Madpvili Bmn H Ct June 16 1892 

• \al]a Gangulu t Mamidi Dali I I R 2i Mid 74 

* In re Lutchmal a I L R, 12 Mad 3^2 
Tmp I ^Jorgan I L R , 36 Cal 302 
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lioncstlj' received or retained, or of IiaMng \nluntanly assisted m disposing o/, 
stolen property Knoising or lia\ing reason to l>elie%e tJjc same to be stolen See 
Ss 370 3S0 381,38’, j03, joj. 406. |07. 408. ,j09, ^ri, 412, jij. 4 i».-U 7 . 4 '^* 
419 420, Penal Code p xtortion is not included , but robberj and dacoityi”'** 
include theft , see S-> 300,301 Penal Code Tins amendment of the section render 

man\ cases on the point obsolcle I or instance it had been held that a Magistrate 
could not order compensation out of the fine to I>e given to an innocent pureWr 
of stolen proport) vvliich ma> lie restored bj liis order to the nghtful onner, 
sale to him was not an injur) caused b) the offence committed ' Such a case could 
onl) be deat with, if at all bj S 510 or bj the bringing of a Civil suit . and tnc 
JJjgh Court Jws under S jiq directed fiajment to an innocent purchaser out w 
money found on the accused at the time of his arrest ' It has also been held that 
on a conviction for cheating the Magistrate could not order compensation to a 
person with whom the accused hail pledged a portion of the property obtained 
by the cheating ’ This case even now would not be covered bj clause (c). 
the person to whom compensation was awarded was not a “purchaser” Bati 
would apparentl) be covered bv clause (b), for such person could recover co® 
pensation in a civil suit 

S 108 of tile Indnn Contract Act (IX of 1872) declares that no seller can p'* 
to the biivcr ol goods that is of anv moveable propert) (S 76) a better title ttvaR 
himself (e\ccpt m specified cases none of which arc applicable) and it gives 
illustration Abu)sfromB m good faith a cow w Inch B has stolen from C T 1 ‘® 
propert) in the case is not transferred to A 

Sub*section (2). 

The law does not expressly provide a means for enforcing repa>ment if comp«*>* 
sation has been pud notw ithstandmg sub section U) and the order is set aside 
appeal h) the reversal of the conviction of sentence or otherwise or if the order 
set aside on revision after pajment made If v\hen called upon to refund sue” 
amount, the person refuses to do so the person entitled to the money has his remedy 
by a civil suit ‘ The Allahabad High Court lias held that the Older of the Court 
implies that the fine out of which the paymient was made, m whosoever's hand» 
the money might be should be payable to the accused, and that the amount cal' 
be recovered under S 547 as if it were a fine ‘ 

Fee payable. 

Innon-cognizablecases.vvhenanapplicationismade bj a complainant for the 
recovery of compensation ordered under S 545, eig/d annas is chargeable 1” 
Bengal* and Assam , and/oMr/wKnJ is chargeable in the Uniteh Provinces ' 

546 . At the time of awarding compensation in any siihsc' 
Payment- to be civil suifc relating to the same matter, the 

taken into account Coiirt shall take into account any sum paid or 
In subsequent suit lecovcTed fls compensation under section 545. 

The "taking into account ' referred to in S 546 means that an> sum awarded as 
compensation by the Jlagistrate is to be taken into consideration at the tune 0 
awarding damages m anv subsequent civil suit, not that it is to be deducted fm 
any sum that ma) be given as. damages in such suit * 

1 Q e Reddon I L R,6Mad x86 (s c ) Weir, 1144 , 7 Mad H C R,App,i 3 

» Phondul\anu Bom II Ct,Oct 3, 1901. 

* Emp V Ramchanclra Bapuji, 1 I, R 46 Bom S93. 

* Mad II Ct Pro March 25, *979 , Weir, X14J 

* Muta«addi i Maiu Ram I L R , 19 All , ii3 

* Cal II. Ct Rules <X.c pp ii5aDdiiO 

’ All . Rules Ac >’o 9 

* Love V. Ainswortli 23 W. R. , 338, Civil Rulings, 
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546 (1) Wlicnc^cr any complaint of a non cognizable 
Ordfcof a mTit of made to a Court, the Court, if it 

certLr*fee’s%Tid" by couMcts tlic accu^od, luay, 111 addition to the 
complainant in non- penalty imposed upoii limi, ordcT him to pay 

coeniiable ca'es T .i S 

to tlie comiininant- 

(а) the fee (if am ) paid on the petition of complaint, or 

for the examination of the complainant, and 

(б) any fees paid bj the coniplamant foi serving processes 

on lus witnesses or on the accused, 
and may further order that, m default of payment, the accused 
shall suffer simple iiuprisoumcnt for a period not evccediug thirty 
days 

(2) An or<lcr under this section maj aho be made by an Appel 
late Court, or by the High Court, when exercising its poviers of 
revision 

Tlie matter pro\ided /or in S 540\ was onsmallj dealt with in the Court 
Fees Act VII of 1870 S 31 It livs been introduced into the Code b> Act No 
XVIII of 1923 Ss 153 and 1O3 The Court Fees Act S 31 mide it obligatory 
on the criminal court to award when convicting onacomphint ofmon cognizable 
oSence the fee paid on the complaint or when the complaint was not made m 
wnting the fee of eight annas pa>able on his being examined (Court Fees Act 


Fees Act there was no provision for imprisonment m default of payment of the 
amount ordered to be repaid though the amount was recoverable as a fine This 
IS now expressly provided for in S 546A 

"?«on cognizable oflence means an offence for which a police officer within 
or without a presidency town mav not arrest without warrant S 4 (i) (jh) 
These are specified m col 3 of Schedule II 

An order under S 546A can be made b> a Court of appeal or revision (sub 
section 2) this renders several cases obsolete 

The fee paid on a power of attorney and the subsistence allowances and 
travelling expenses of witnesses cannot be made the subject of an order under 
S 54GA tlioiigh tlie> may be awarded out of the fine under S 545 

In a case under the Cattle Trespass Act iS/i the accused cannot be ordered 
to pay stamp and process fees under S 54OX but such costs could be awarded under 
S 22 of the Cattle Trespass Act * 

The High Courts liave held tliat an order under S 31 of the Court Fees Act 
IS not part of the sentence and cannot therefore be set aside on appeal against the 
conviction • And an order for compensation cannot be tal en into account so as 
to giv c an appeal against a sentence which standing bv itself w ould not be appeal 
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able* Anonlcrbj in AppcUite Court under S 31 oftlioCoiiHrecsActisrotaa 
cnlnnccmcnt 0/ tlio sentence * 

licrc two persons ire comictcd tJic Hfigistrate cinnot mibe on order 
one onlj the rcpijmcnt slioiiki be oitlcrcd to be mide b> both jointly * 

S 54OA rcqwvrcs tint there nxust be 1 contplamt o{ 1 non-cogmiablc oQcitce 
but docs not si> th-tt tlie con\iction must be ol the offence complained of So it 
his been hefd tint w hen o compliint of 1 non cognjnblc offence results in a con 
\iction of a cognizable offence in order for pijment of fees can be made* 
tins CISC WJ.S dissented from* 


517 Anj mono) (other tlnn a fine) pitiWc virhic 

inj order mule under this Code and the inothi^ 
Woieys DiiSetta ol recovery of ttliicJi is not otiicruisc 

IS finfs^ recavera c shivH bc rccov criblc qs if it TVelC ft 

fine 

S 547 will ipplj to compcnsition aw irdcd under S Z 50 costs pij able under 
Si 488 md 5 0 vnd fees repaid jmdcv S 5 »6 ^ Cveept w here costs arc evpresslv 
provided for u is not the intention tint costs should be iwirdiblo m crimioa* 
proceedings 

See also S 148 (3) ns to rcalisition 0/ costs m cases under Clnptcr \II (dispu^s* 
is to immoveable propcrtjj 

It Ins Iveen held tint tins empowers "V Court which on appeil or revision bas 
set aside in order for the pijment of moncj to enforce its re pivment 1/ it shoi M 
have been piid bj the inferior Court • 

548 If iiu person affected bj a judgment or order 

b} a Criminal Court desires to h-nc a cop} of the 
Judge’s chaige to the jur^ oi of am order or de 
* po&itiou or other part of tlic record, he shall, on 

applj mg foi such copj be furinshea thcrcvrith 

Provided tint he pijs for (Iic same, unless the Court, for some 
special reason tlmil s fit to furnish it free of cost 

An iccused person is on his ipplication entitled to have without delaj a copj 
ol the jndgTO''nt nr Won I /. p J V 

pncticablc c 
CISC is to be { 
he IS entitled 

heads cf the \.o vvvc )UT> 3^1} 

A cop> ol ev erj order under S »ia shall be dehv ered to the person iffcctcd 
bv the officer serving or cieciiting 1 summons or VI irrant on him — S 115 

Tlic ict, sed cm < iiini to be furnished with 1 copy of 1 stitcinent midc to the 
pohec — S (i) 

Coj ICS of rctords made under S I6j (r) vnrt (3) shill be fi mishcd to the 0^^^^ 
Or occupier of v pf-ice seircked but shall be lawl for except forspccial reasons 
® ^^0 {5) sinuiirJi in the ci‘’e of 1 record made I nder S i66 |i) 
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A cop) of a report made umler S 173 shall be furnished to the nccused on 
application but sh ill bt paid for unless the Ma^fistratc specially directs otherwise — 
'7‘i U) 

Lnder S 210 an iccusmI person if he so require* it, is entitled to a copj of the 
cliarfjc free of cost 

If a 'layiMrate (not 1 Prcsidencs Magjvtratc) after commitment and before the 
rommtnccmint of the Inal {\muncs suppleinentar) witnisses, the csidencc of such 
wiinesscs shall, if the aiiu-cd so riquire be gnen to him fret of cost — S 219 

548 jrmidcs fur an ipplicali >n b\ an) person affected b) i judgment or 
order of a Criminal Court for » cop\ of an% part of the record Ordinarily payment 
at the prescribed rites must be made but the Court for some special reason, may 
furnish such lopt frtt of lost 

\s to the dcfiniii >n of pubht documents and the use of certified copies thereof 
as *.\idencc sec the InJion L'idence Act, I of 1S72 Ss 7478 

In order to ud \ppclhle Courts in computing the period of limitation under 
S 12 (3) of the Indiin Limitation Act too8 caers Criminal Court subordinate 
to the High Court of Hombay, has been orefered to endorse the following particulars 
on tserx cop\ of a judgment order or charge to a jury, furnished under S 548 of 
the Code of Crimin il Procedure ar the date on whnh the copy was applied for , 
the date on which it was icadv for delnery the date on which it was delivered 
To prevent unauth rueti ilteraiions l>eing made the dates should be wntten in 
letters m a distinct handwriting and such endorsement should be signed by some 
responsible officer of the Court on the date to which it lefcrs ‘ 

On application made b\ the Magistrate of the District to the Sessions Judge 
for a copy of any judgment delivered by him the Judge should permit a copy to be 
made by any person whom the Magistrate may depute for that purpose Such 
copies will be granted to Magistrates and contmittmg officers only for their inform 
ation and guidance they arc not at liberty to eavif at the judgment of the Sessions 
Court, or to enter into any discussion wuh ihe Judge upon the merits* When 
the Judge’s notes form the only record of the c»se the parties should be allowed 
to have copies of such rotes on paving the authonted charge for making the 
same * 

Tver) lomplaiiiarit shall upon showing good cause be entitled to receive 
certified copies f depositions and all documents recorded in evidence in the ease 
Such copies shall be made at the expense of the person applying for them * 

\ prisoner is cntuled to have copies of all document* for his defence A Magis- 
trate acts contrarv i ) law in determinidj, whether such copies are necessary or not 
Ht can only dclciminp it the hearing of the cast whether the documents filed are or 
are not admsstbli as evidence but 1 Magistrate is not bound to give copies of the 
tiepo iiions of th( witnesses for the prosecuti n when the trial has only reached 
tint *tage S ^48 does not apply • 

The terms of this section ipply to all Magistrates It was held under the pre 
viouslc existing I ivv tint all prosecutors whose charges have been dismissed by a 
Prtsidencv Migisinte are afTcvteil bv the order of discharge and arc therefore, 
entitled to ili( copies of the order* made bv and the depositions taken before the 
Magistrate ^ 
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549 (1) Ti)(» Go\ 01 noi -General m Council ina} make rules, 

Deliver to tniii consistent witli Ihis Code and tlic Aim} Act ani 
tary authorities "‘of tlic All Foicc Act and an} similni for Ibe 
persons liable to be hoillg 111 foiCC, aS to tllC CUSes in ^hich 

tried by Court martial , • -i-. t^^rr 

pcisons siiliject to imlitai} oi Air Toice Jaw 
slnll be tried n Couit to iilncli tins Code applies, oi b} Court 
maitnl, and nJien ani jieison is bion^Iit btfoie a Jr.ag'istrate an^ 
chaiged nitli an ofTcnce foi uincli Jie is Jnble, iindei the Arm} Act, 
section 41 oi undci the An Toicc Act, section 41, to be tried b} a 
Coart-imrtnl, ^trc/i Afagistrife s/ia/i /ia\e regard to suc/i ru?es, and 
shah in proper cases delnei him, together nith a statement of tie 
offence of mIhcIi lie is accused^ to tiie coraroanding officer of the 
regiment, corps oi deMchment to nliich he belongs, oi to the com 
manding officer of the upaicst militai^ or Air Poice station, as the 
case ma} be, for tlic purpose of being tijcd b} Couit-martial 

(2) Bveiy Magistrate slial), on lecemug a mitten apphea 
Apprehension of fion foi t/iat pufpose b} the commanding officer 
such persons tioops ststioued 01 emplojed ai 

any such place, use his utmost cndcaaours to apprehend and secure 
any person accused of sucli offence 


The following rules ha\c l>ccn made by the Governor Uenenl in Coupcl 
under S 549 m regard to enses in which persons subject to military law shall w 
tried by *1 Court to v'hich the Code applies or by a Court martial 

(t) Where a person subject to mihtarj Jaw is brought before a Magistrate 
and charged w ith an offence for « hich he is haWe under the Army Act, S 41, to bt 
tried by a court nidrtnl such Magistrate shal] not proceed to try such person or 
to is«ue orders for his trial b> 1 jurj or to inquire with a \iew to his commitment 
for trnl by the Court of Session «r the High Court for any offence tiiable by such 
Court, unless— 

(<i) he IS of opinion for reasons to be recorded that he should so proceed 
Without being moved thereto by competent military authority, or 

(6) he IS moved thereto bv such authority 
(2) Before proceeding under role i clause (a) the Magistrate shall giv^ nonce 
to the Commanding Ofticer of the iccused and until the expuy of a period of 
dajs from the date of the service of such notice he shall not — 

(а) acquit or convict the accusid under S 243 24S ^47 o'" of the Code 

of Criminal FroceiJure 1S98 (Act V of iSqS) or hear him m h * 
defence under S 744 or 

(б) frame m writing i cl arge agunst the accused under S 354, or 

(c) make an order committing the accused for trial by the High Court or 
the Court of Session unler S 21^ 01 214 or 

(<f) issue orders under S 4^1 sub section (2) for the trial of the accused 
fay jury 

fj) Where within the period of (five)* days mentioned in rule 2 or at any 
inve then ihcr before the Afagistrate has done any act or issued any 
referred t> in rule 2 clauses (a) to (d) the Commanding Officer of ' the accurto 
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giNCb notice to the Magistmlc tliat, in the opinion of competent military authontj , 
the accused «houlcl be tried by a court martial, the Magistrate slnli stay 
proceedings and, if the accused is m lus ixmer or under Ins control, shall deliver 
him, Mitli the statement prescribed bj S 519 to the authontj specified in the 
said section 

(^) Where a Magistrate lias Ixcn mo\cd bj competent uulitarj authontj 
under rule i, clause [t], and the Commanding Oflicer of the accused siibsequcntlj* 
gn es notice to such Migistritt that, in the opinion of such authontj the accused 
should be tned b\ a court martial, such Magistrate if he Ins not, before receiving 
such notice, done anj act or issued anj order referred to in rule 2, clauses (o) to (rf), 
shall sta\ proceedings and if the accused is m lus j>OHcr or under his control, 
shall in the like manner deliver him. with the statcnicnt presenbed in S 5-t9 to 
the authontj specified in the said section 

(5) M here an accused person, having been delivered by the Magistrate under 
rule 3. or .j, 15 not tned bj a court martial for the offence of wlucli he is accused, or 
other eficctual proceedings arc not taken, or ordered to be taken, against lum, 
the Magistrate shall report the circumstance— 

(rt) m cases occurring m the Province of Madras or Combaj', to the Local 
Government . and 

(6) in all other cases throiigli the Local Government to the Governor* 
General in Council * 

The reference in rule 2 (di to S ^51 1$ now obsolete 

Similar rules hav c been made in reference to the Civ il and Mihtarj Station 
of Bangalore • 

S 70 of the Indian Arm> Act VIII of 1911, provides that when a cnmmal 
Court having jurisdiction is of opinion tliat proceedings ought to be instituted 
before itself in respect oi anj alleged offence it maj by wntten notice require 
the prescribed mihtarj authority at its option cither to deliver over the offender 
to tlio nearest Magistrate to be proceeded against according to law or 
to postpone proceedings pending a reference to the Governor-General in 
Council 

In one case a soldier an European Cntish subject was committed bj a Magis- 
trate for trial to the High Court Application was made to have the commitment 
quashed and the pnsoncr sent for trial bj Court martial but it was held that as 
the Military authontics had made over the prisoner to the ^IAgIstrate and the 
Magistrate had jurisdiction the commitment was valid Tlic tnal was accordingly 
held * In anotlier cave it was held that S loi of the Mutinj Act was only per- 
missive, and that as the Criminal Court had got possession of the investigation 
into Hie oOence rend the authontifs* h^d not avajJed Hu’m.srJvps of the 

alternative procedure of trying the offender by Court-martial, the commitment 
was regular, and the tnal should proceed * 

In the United PnoviNcrs it lias been ordered that if such a Militarj offender 
IS in civil custodj the Magistrate shall not proceed until lie has commumcated 
with the prescribed Jlihtary authority and that if he is dissatisfied with the 
decision oi the officer in favour of a Court martial he should report the case for 
the orders of the Governor General in Council but in the meantime he should 
deliver the accused into Mihtarj custody 
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660 Ain polico oflicei iiiaj sti^e am propcitj wliich may 
be allcgcil or suspected to Jm'o been stolen, ot 
to^^'^sViL '“pr^pwiy ^'lucli iiiiy bo foiiiid uiulcT circumstances ^luch 
suspected to be stolen crcito siispicioi) of thc coiiimissjoii of an) ofieDce 
sucJi police olheer, if subordinate to tiie officer 
in cliaigc of a police station ftliall forthuitb report tlio seiziue to 
that ofheer 


So also under S 54(1) Cl iv anj police officer maj without an order 
Magistrate and mi thou t a Mar ant arrest any person in whose possession aB}ahing 
IS found Mhicli maj rcasonabl> be suspected to be stolen propertj and who may 
be reasonably suspected of having committed an offence with reference to suen 
thing Sec also S 51 under uluch a police officer may search a person under 
arrest in execution of a m arrant and take charge of all articles other than neccs 
sarj wearing appirel found on him 

661 Police officers superior in rank to au officer in charge 
Powers of superior of a pobco statioii ma> cxercjse the same poT> CIS 
officers of Police throughout the local carea to which the) ai^ 
appointed, as may bo exercised by such officer uitJun the Imuts 01 
his station 

The powers of officers in charge of police stitioss ore for the most part cob 
tamed in Chapter \IV 

Under S 157 Indian Evidence Act I 0/ tSjg in order to corroborate tb# 
testimony of a witness any former statement made b> such witness relating to tie 
same fact at or about the time when the fact took place or before any authontV 
legally competent to investigate the fact may be proved In a Madras case 
tried by a Special Bench under Act XIV of 1908 it was held per White C J 
andAvLiNo J that the words before any authonty legally competent to Iniesti 
gate the fact are general and should not be restricted to pohee officers and to 
investigations m the sense m which the word is used m the Code Tlie words 
are competent to in>estigatc not a case but the fact Ihc words legally 
competent do not mean only competent under some express provision Therefore 
an Inspector of the Cnmmsii Investigation Department can investigate cases to 
which S 15G of the Code apphes throughout the Prisidency of iladras SANKAR'f' 
Nair j {dtssentieute) howev ' » «: — to 

investigate by certain section 
empowers an Inspector of tbt 
Shorfiy aVteniards fne same < 

Court m a Letters Patent Appeal on a certificate of the Advocate General undci 
clause 26 it was held by Benson Wallis and Miller JJ that an Inspecto 
of tlic Criminal Investigation Department is an autliority legally competent to 
in%estigatc the fact within the meanmg of S 157 Evidence Act and generally 

ded the case as a 
it} to in%estig3t® 

jONDARA AtlAR 
that the inspec 

tors liad been appointed to a local area consisting of the whole Presidency 
so as to give them the same poweis that an officer in charge of a police station 
has under S 157 of the Code 
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552. Upon complaint made to a Piesiclency Jlagistratc or 
Power to compel Distiict Magistrate on oatl’ of the olicluctioii or 
restoration of ab- unlawful detention of a woman, or of a female 
ducted feiraiesi cluld Under thc ogo o£ sistccn years, for any 

unlawful pmposo, he ma^' make an order for thc immediate re- 
storation of such woman to her libcrtj, or of such female cluld to 
her husband, parent, guardian, or other person having the lawful 
charge of such child, and may compel compliance with such order, 
using such force as may be necessary 

‘ Sixteen A\-as substituted for ‘fourteen ' bj Act XVIII of 1924, S 5 A 
person against tvhom proceedings are taken under tins section maj tender lumself 
as a witness S 340 

In order to justif) an order under S 552 there must be an unlawful detention 


S 55* * 

After examination of a complainant under S 531 a Magistrate is competent 
to issue a search warrant under S too for the woman or female child ‘ 

553 (1) Whenever any person causes a police officer to 

Com nsation to anothci pcrsoii in a presidency town, if it 

persoM'^groundiessi? appears to the Magistrate by whom the case is 
®r«»Jenc town^* *" heard that there was no sufficient ground for 
presi ency own causiiig such ttirest, tbc Magistrate may award 
such compensation, not exceeding fifty rupees, to be paid by the 
person so causing tlie arrest to the person so arrested, for 
his loss of time and expenses m the matter, as the Magistrate 
thinks fit 

(2) In such cases if more persons than one are arrested, the 
Magistrate may m like manner, award to each of them sucJi 
compensation not exceeding fifty rupees, as siicJi Jfagistrato 
thinks fit 

(3) 2 VII compensation awarded under this section ma} be re- 
covered as if it Were a fine, and if it cannot be so reenv'ered, thc 
peToon bv whom it is pajablt sJnll be sentenced to simple imprison- 
ment foi biifh teim not exceeding tJurt\ di\a as the Magistiato 
duects, unless sucli sum n* soonci paid 

In Madkas \e\atious or unnccfssarj seizure of propcrt\ or arrest b\ a Forest 
Officer or police officer is punishable under Vlad Act N of iSS’ S 23 and under 
tlic Abkari Law by Mad Act I ol iSSo S jp and in Bomda^ bj Bom Act V 
of 1S78, Ss 49 50 


* Abraham 1/ Mahtabo I L K, 26 Cal 487 
» Oora Main 1 L H 39 Cal 403 
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554 (1) "With tl\c pTGMOus sanction of tlio Go\crnor Genenl 
Power of chartered HI CoUllClI, thc High Coiltt at Foit ‘Wlllnni 

High Courts to make and, nitli tlic pTCMoiis saiictiou of tlio Local 
of ^ecords Government, any other High Court established 

dmate Courts tjy Roj’al Cl\artcT, may, from time to time 

make rules for the inspection of the records of subordinate Courts 
Poi^er Oi olhtt (2) Every Higli Court not establislicd bj 
High Courts to make Royal Chatter may, from time to time, and 

poles ^'ith the previous sanction of the Local Go\ern 

ment, — ® 

(a) make rules for keeping all books, entries, and accounts 
to be kept m all CVimmal Courts subordinate to it 
and for the preparation and transmission of any 
returns or statements to be prepared and submitted 
by such Courts , 

(5) frame forms for cverj proceeding m the said Courts 
for which it thinks that a form should be provided , 

(c) make rules for regulating its own practice and proceeding** 

and thc practice and proceedings of all Ciimiml 
Courts subordinate to it , and 

(d) make rules for regulating the execution of nairants 

issued under this Code for the levy of fines 
Provided that the rules and forms made and framed under 
this section shall not bo inconsistent nitli this Code or any other 
law in force for the time being 

(3) All rules made uiidcr this section shall be published m 
the local dfiicial Gazette 

555 Subject to the powei conferred by section 554 and bj 

section 107 of thc Go^elnment of India Act 
i-astb, v.\ 

uith such \anation as the circiimstanccs of each case require 
imy be used for the xe^ccti\e purposes therein mentioned, and n 
used shall bo sufficient 

S 77 does not Wy dow n that the name of the police ofTiccr to hom a warrant 
IS directed is to be included in thc warrant and thougti form II of Schedule 
suggests that both name and designntton arc to be mcliidcd the omission ^ 
name will not in\alidatc the warrant It would certainly be extremely diflicii 
to carrj on the police administiafion of the countrj if e\cr> warrant had to u 
directed by name to a police officer and upon lus transfer it were to become mcapah c 
of execution till the name of some other officer liad been sxjbstitutcd m his place 
But where the officer to whom a warrant is onginall} directed mal es it o^er to 


‘ Banhej Behair Singh v K i;nip 3 Pat L J 493 
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execution to anotlicr ofllcer the latter s name must be enilorsed on tiie 
under S 79 * 


5 jG Xo Judge 01 Magistrate sI'tII, cveept uit]' tlic per 
of tl\c Court to wlucli ail appeal lies f: 

Case in wh ch Court, tu OT coiumit foT tml aiiv casc 

Judge or Magistrate 1 r 1 , , 

IS persontllj m'erested aaillcJi J\C IS A part 3 , Of persomll^ lllti 

and no Judge or Jlagistrato slmll J»caran 
from an}’ judgment or order passed or made bj lumself 

Explanation — A Judge or Magistrate slnll not bo < 
to be a party, or pcrsoiiall) interested witlnii tl'c meaning 
section, to or in aiij case b\ reason onl} that ho is a Mu 
Comml^SIone^ or otlierwiso concerned therein in .1 imbhc ca 
or by reason onl} that lio has \icncd the place m nhich an 
is alleged to haac been comnutted or an} ot]icr jilncc m 
an} other transaction material to the case is alleged to Jla^c ot 
and made an inquirv in connection ivith the ca'-e 


An> case in S 556 includes an appeal * 

A I ' 

\Mth t I > 1 1 I 

part) « . I • , 

appeal from ana judgment or order passed or made b> lunxself Such 
be ashen the judgment or order was passed b> a Magistrate wl 0 mnlit afl- 
be appointed the Sessions judge in whose Ojurt tlie appeal mifhl oiiiif 
heanng It would then be his dut> to apj ly to the High Court for th" i 
of the appeal under S ^26 to some other competent Court 

Similarlj S 487 declares that except as provided by Ss 4P/ ^ j 

na judgeofa Jhghr^y i 

wjien such off r 

IS 1 roiight uf 1 , 
xrecding htt* i' y * 
commit It f/ri ,js., , ^ 

of Session or High Couit 1 1 e offences leferrcd to in S jfyj 


from some person oti er than a \ olicc ou cer 01 upon su t 
has been committed (S i jo) the accused is enutlerj i,/j 
another Maj^istrUc and tl c Magistrate wl o has taken u , 
1-, bound so to infom the accused belore any evidence is t. I 
the Magistrate cannot liold the tn il He mi st either if J *. 
commit the accused to the Court of Session or trinsf r Jl* 
trate (S iji) 

So also under S 337 a Magistrate who has f 
to a person and lia» c\aniincd him is a witness cacr •• t * 
must commit tl e case * 

I To the explanation to S sjI which e 
till following have been addc<l — 


excepts f*. 
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A member of a Distnct Board m the Punjab (Act XX of 1883, S 58) ora 
member of a Municipal Committee m the Punjab (Act HI of 1911, S 230), orin 
British Burma. (Bunna Act III of 1898, S 19S). 

A Municipal Commissioner is often a Magistrate, and the question has ansen 
how far he is competent to try breaches of the Municipal la« by reason of his being 
a party to or personally interested in the case The explanation to S 556 deebtes 
that a Judge or Jlagistrate is not uitlun those terms only' by reason of lus being ^ 
Municipal Commissioner or otherwise concerned therein in a public capacity 

A Magistrate who, as President of the Octroi Sub-Committee has ordered a 
prosecution, is personally interested in the case within the terms of S 55 ^. 

IS therefore not competent to hold the tnal, even with the consent of the accused 
So also where he has already taken action as Cliairman of the Local Board, a Magis- 
trate IS not competent to act under S 133 * 

Whether a Magistrate is personally interested in such a case because he is also a 
Municipal Commissioner would depend upon whether he has taken any part m the 
institution of the proceedings or prosecution So, when the Magistrate as Chairman 
of the Municipality was the \ery' jierson interested in abating the nuisances id 
respect of which proceedings were taken, he was a very different person from 
ordinary' Municipal Commissioner, and was disqualified from trying the case ^ 
he was a Judge of lus own cause* So also, if the Magistrate has taken any part 
in promoting the prosecution, as for instance, by concurnng in it or sanctioning 
it at a meeting of the Managing Committee or otlle^^^lSe, he would be doubtl«> 
disqualified by reason of the existence of a ->--'1 1-*"- -•* - « w 

may be supposed to be felt by every ^^unlClJ t ■ 1 ! ' 

Municipality, but he is not disqualified mert I v ' • 

of the Managing Committee or Vice-Preside ' * V. . 1 -I’ ,■ M> ■ 

was Chairman of the Municipal Commissioners at a meeting which passed 
order, for disobedience of wluch there was a prosecution, it was held that he was 
practically one of the prosecutors and the Judge, and was consequently disqualified 
to hold the trial * In another case a conviction by a Bench of Magistrate «as 
set aside, because one of the members was a salaried officer of the Mumcipalrt) 
A distinction was drawn between a Magistrate who. as Municipal Commissioner, 
was merely' discharging a public and honorary office, and a Magistrate whose tim« 
and service are, m consideration of a salary, given to carry on the work of tbe 
Municipal Corporation ‘ But where a Magistrate had been a member of a sub* 
committee of a Municipal Board which recommended the prosecution of a person 
for obstruction of a public thoroughfare he was not personally ''interested ' so as 
to debar him from holding the trial ^ 

Some English statutes contain provisions similar to those set out in the explana* 
t ‘ ^ ■ cs that "n® 

this Act by 

1 , been held 

does not remove the disqualification of a Justice of the Peace, who has acted 
member of the Committee w Inch directed the prosecution, to try the case aften'nrds. 
The section has not the efiect of enabling a pers— ->"'1 mdec 

in the same matter It would require express 
produce that effect The meaning of the scctu 
there might be inconvenience m carrying out t 

boroughs of getting Justices to sit who are not memoers 01 tiie corpuiauou. - 

* Emp. r Bisheshar Bhaltacharya, I. L R.jiAU 635 

• lOstri Kanta Panja, 10 Cal L J 484. 
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Legislature tlicrcforc «cnt one step in the direction of removing that difliculty 
enacting that the mere fact of irembcrship should not disqiialifj the Justice 
Tile section therq/ore removes one ground of interest merelj There is no warrant 
for holding that when the Justice has acted as a member by directing a prosecution 
for an offence under the \ct he is a sufficicnth disinterested person so as to be 
able to sit as a Judge at the hcanng of the information * It was held that it is 
not sulhcicnt merelj to show that an adjudicating Justice is a Member of the 
Town Council and as such has a pecuniarv interest in the result of the complaint 
or information or that he is a member of the Corporation winch is charged with 
the dutv of prosecuting the offence which he sits to adjudicate upon , but that, 
in order to di^qualifv the Justice, it must be established that he has such a sub- 
stantial int'“rr^t in the result of the hearing as to m.iLc it hi clj that he has a real 
b as ,0 the matter Such an interest was held to Ik; wlicn the Justice was himself 
the appellant in one of several cases set down for hearing which alt involved the 
s.ame joint It was Imld that he was disqualified from trjing those cases and 
afterward® from prosecuting liis ovvn * 

In one Pnghsh case* it was laid down tliat the interest of the Justice must be 
substantial so as to m iKc it likch tliat lie had a real bias In the case of Queen 
V // * it held that the mere possibility of bias is not sulTicient to dis- 

quahfv I^rd F shcr laid down the law on the subject of bias as follows — “Public 
pohev requires tl at in order that there should be no doubt about the purity of the 
administration anv person who is to take part in it should not be in such a position 
that he might be suspected of being biassed To use the language of Meclor, J 
in Th‘ Qtie u v Allau^ It is higbly desirable that justice should he administered 
bj persons who cannot be suspected of improper motives ' I think that if you 
take that phrase literally it is somewhat too large, because I know of no case in 
which a man cannot be suspected There are some people who«e minds are so 
perverse that they will suspect without any ground whatever llm question of 
incapacitv is to be one 'of substance and fact ' and therefore it seems to me that 
the man s position must be such as that in substance and fact is cannot be suspected 
^ot that any perverscU minded person cannot suspect him but that he must bear 
such a relation to the matter that he cannot reasonably be suspected of being 
biassed 1 think that for the sake of the character of the administration of justice 
we ought to go ds far as that but I think wc ought not to go any further.*’* 

A common ground for an application or transfer under S 526 is that the 
trying Magistrate or Judge is disqualified under S 556 rurther cases on the 
iwint will be ound in tin* note to that section 

The accused is entitled to object to the trial by the Magistrate of a case in which 
he has t ikcii cognirance of the offence, not on complvmt or police report, but on 
information received from am person otlicr thau a police ofTicer, or upon his own 
knowledge or suspicion that such offence lia«' bwn committed (S igi ) A 
Jlagistrate i® also debarred by S ^87 from try ing certain offences , (see note, sttpra) 

A Magistrate who has examined as witness an accused person under conditional 
pardon cannot try that person (S 337 ) But in cases within S 487 and S 337 
the Magistrate may hold an inquiry and commit the accused to the High Court 
or the Court of Session (Ss 337, ^87) 

A District Magistrate by reason of his being Ibc head of the Police of tlie 
district is not debarred from trying a police ofheer under Act V of 1S61, S 29 for 
breach ol an order of an Inspector ’ 


i Q I Millcdge. LR ^QBD.jm.Qv Gibbon. 0 Q D D . 168 , Q r. Lee, y 
Q-BD.J 04 SceQ i llvndsky, 80 B D.38J 

• 0 vieui on the prosecution of F D Palmer i. The Justice of Great Yarmouth 8 Q B 
D 5’S . 
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The fact that a Magistrate Ins, on a comp’amt, licUl an mic^tigation imde? 
S 202, before issuing process, does not dtsqinlif\ liim from liolciing the trial’ 
c; e->r - »T t ^ ^ I be ^ 

■ to direct that 

lon, whenever 

iL jj iii.iuu lo apj)c.ir to it that a fair and impartitl inqnirj or trial cannot be bad 
any Criminal Court subordinate to it. or tint such an order is expedient Jot tie 
ends of jiieticc 

The lai\ in England lias tlnis been laid down * '*■ 

lias anj legal interest in the decision of the ques 
bow small that interest maj be The law, in ^ 

regard not so inucb, pcrhajis, to the motne winch might be supposed to . 
Judge as to the susceptibilities of the htigant parties One important 
at all events, is to clear awaj cxcrjthing which might engender suspicwna 
distrust of the tribunal, and so promote the feeling of confidence m the adnnn 
iration of justice which is so essential to social order and security* 

V” • • convicted the accused, hu^ 

acte<l before the trial comniencE 

the C * concurring) said — ‘ 

"The Deputy Magistrate stales 'Jn this, as in that case, 1 was the chief atW' 
and xnv’estigator I have in this, as «n thftt. to separate, and, so far as in rne Iic®» 
to banish from the record, and, if it were possible from mj o\vn tccoUe&tie®' 

'to the evidence 

. mgs — to, as Jt vverC' 

, but third person 

'What was the particular obligation under which the Deputy Magistral® 
supposed himself to liave Ivboiircd, and which constrained Jun) to cha^p, o 
be says, 'lus identity, it is pecliaps difficult to understand It has been held bl 
this Osurt, and is Accordance with the general principles which govern the conduc 
of an English Court of criminal justice, that v'lute a person la not necessarily di*’ 
qualified from presiding as a Judge or acting ns a juryman upon an inquiry into 0* 
investigation of facts, because he may liave been hiinseli a witness of some oi th* 
facts which arc i-v - • 

so far from beinj 
seems to liave tch 
or to mahe Know 

observ ed. to whifu no imiiscii tan tear testimony And, moreover, the pntoncr. 
who IS liting tried Py a Judge in this situation, has a nght, if he tlunhs it desirable, 
to cross enamine the Judge, who, under these circumstnneps, and to tins extent 
must te iieucd as a witness, and fiis evidence should be recorded It is quite 
erroneous m our opinion to suppose, on the contrary, as the Deputy Magistrate 
appears to have supjxiscd' that he was bound to heejs out of sight alto^gcthtr the 
part iihicb he had phyed in the matter and lo pretend (we cannot use any other 
word than that) that he l»ncw nothing about the facts c'cceptmg so much as the 
mtncsies tokl him in Court It is always dangerous for any man m whose right 
conduct others arc concerned to set up and endeavour to carry out a fiction such 
as this It IS most specially dangerous for a Judge, who is under the grave res* 
pODSibthtj «hrch affaches to the office of a Criminal Judge, to attempt anylhioS 
of the Kind The Deputy Magistrate if he thoueht it n'>hr m iiT.'* uoon 

. d 


1 Anancla Cliundcr V Vasu Mudh I L R, 24 Cal. 167 

* Sci^mt I . i>a}<!r, OB D , 55S (see p 5O7). 

* llurro Chundcr Taul, 20 W. 1<, Cr , Jo. 
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Cnin'ml Judge being tlio ] rmupnl nitncss ui tlic c-isc «lnch he Ins to tr} is rb 
doub* moit ippircnt this howe\cr is i reason lor Ins declining to trj tin, ease, 
not for his cndcisonrmg to assume an unreal character 

S of the Code of i8'' first enacted the lau as non expressed in the liod} of 
S 55G of this Code as alrcad\ staled its meaning has been explained b> the 
explanatiqn as amcndwl b\ that Code and as sull be prcscntlj shoun that ex 
planation relates to another maiter connected with this subject 

The disqualification 0/ a Magistrate to hold a trial w as held b> a I nil Bench of 
the Calcutta High Court under the Code of 1861 to be not mcrelj a pecuniary 
interest but a iy:rsonal or a pti-uniarj interest A Magistrate could not trj an 
assault upon himself The High Court has held that a ^^ag^stratc was not dis 
qualified In jxrsonal interest because as Registrar of Deeds he had sanctioned a 
prosecution M hah came Iwforc him for trial * Colcii C J in giving the judgment 
of the Court added I cannot suppose that because an officer in his position 
sanctions a prosecution his mind is made up as to the guilt of the partj and that 
he IS not willing to consider the evidence which niaj be produced when he comes 
to trv the case though it ma> verv well he that the Court in its discrebon would 
in similar eases direct the transfer of the case in order that it ma> be tned by some 
other officer 

So where a Magistrate is a shareholder of a companj m resjiect of which a 
man is charged with cnmnal breach of trust he is pcrsonall> interested and is 
consequenth disqualified from holding llie tnal * 

\Mierc tl e Magistral'* s vvi/c was dnving when the accused committed the 
offence of rvcklcssl) and fiinoiisl) dnving on a public thoroughfare and the com 
plaint was made bv his servant he was personally interested and incompetent 
to trj It * 

'Mien a Judge has a ixcumarj interest m the success of the accusation he 
must not be a Judg M lien such a pecumarj interest exists the law does not 
allow an> further inqiur) as to whether his mind was actually biased bj pecuniary 
interest The fact is established from which the inference is drawn that he is 
interested in tl c decision and lie cannot act as a Judge But it must be m all 
cases a q lestion 0/ substance and of fact The question must be has the Judge, 
whose impartialit> is impugned taken an\ part whatever in the prosecution 
either bj himself or his agents • 

So vs* *’ j 1 , • _ j c- 

of the Jai 
and appre 
it was hcl 

and was b> no means free from tJic possibility of being responsible for tlie monc> 
embezzled he was disqualified to sit on the Bench of Alagistratcs to trj the ease ® 

A Collector and representative of the Court of Mards is not as Diatnct 'llagis* 
trait disqualified from trjing a case in wluch the Court of Mards is interested 
if he has nothing to do with the initiation of the prosecution • But a District 
Magistrate who as Inspector of Facloncs lias ordered an inquiry and santtionecl 
a prosecution is disqualified from trjing the case * And where a Tahsildar made 
a report concerning a certain person to the Deputy Magistrate and the latter 
aulhonsed U c lahsildar to pros^ulc tliat person on such charges as might be 
capable of being framed the Dcpulj Magistrate was not disqualified from trjing 


t Ilira B-iI D-.S 
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the case, for the authonsation winch he ga\c did not amount to a direction that 
the accused should be prosecuted * 

^'^^uahfication from personal interest on the part of a Magistrate has he* 
^ c y come under consideration m reported eases tinder the Code of 18S2 and 
" ‘til those cases, the terms of the explanation of the w ords ‘personally 
ere ed now given m this Cotlc should be considered, and it may be that the 
rule laid-- - . . . ■ . , 

iKUsrf 

rrtU ”1 from the actue part he has taken m a local inquiry held b> hint and in 
collecting evidence But in this respect, too. the terms of the explanation as now 
pressed may require some of these cases to be reconsidered An objection 
\en by tite accused, a servant of a club, to his being tried b\ -the Magistrate a 
member of that club, docs not prevent the Sessions judge, the Court of Appeal 
1 v%hether lie should give permission under S 55G to that Magistrate 

to hold the trial because he is abo a member * 

A Sessions Judge, who has under S 105 given sanction, or under S. 476 ordered 

556 from 

. nee passed 


The effect on a trial of the fact that a Magistrate has viewed the scene of the 
occurience has been considered m niany cases, some of which are referred to belo'V 
All of these however were decided before the enactment of S 539B There was 
previously no express provision m the Code authorising a Magistrate or Judg* 
to maKe a weal inspection This is now contained m S 539B The presidio? 
oificer of the Court is required to give notice to the parties, and to record without 
delay a memorandum of "any relevant facts observed at such inspection Such 
JHemorandiirn shall form part of the record of the case, and copies must bo given 
free of cost to all the parties at their request See notes to Ss 538B and 344 


tratc is absolutely disqualified by what he may have done after the commission 
Qj^tlie onence^ If he Ins imported into the case Icnowledge that he may hi%e 


Luiiv^ciion based solely on such evidence Tlicre are cases, how ev cr in which 


Wmcii UK. UIIUILC is Stated to h-vve been committeil, because there was not express 
provision in the Code authonzing him to do so TIic High Court iclicd on n 
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N’aluc of the c^^(lcncc {*1x011 h) witnesses before liim it the trill it is difficult to 
understind what objection can be reisonabl) raised He is onlj applying Ins 
sight to an examination of the place is le would ippl> it to tlie demeanour of 
witness*^ or the examination of documentarj eiidencc or h s hearing to the state 
ments made bx witnesses or the iccustd before him m Court He docs not neccs 
sanlj become a witness bj \itwing the spot so is to become mcapible of holding 
the tnal because he emnot be cximmed as 1 witness before Imnsclf Tins view 
of the I1W has been affirmed bj S 530D 


Tlie Calc 
a 'Magistrate 
limited the 


ond what he acquires from the view of 
ten there is 1 dispute as to the exact spot 
where the occurrence is said to have taken place 1 c vmII be wise to defer his visit 
until he has heard the vx hole of the evidence * 


which cannot be understood 

except by the Magistrate s eing the pile' hims If 

hen a Magistrate goes to view a place for the purpose of understanding the 
evidence he should be careful not to allow an>onc 011 either side to saj anything to 
him which might prejudice his mind one v\aj or other It would be practically 
impossible in some ca es that the Magistrate should be accompanied b> each side 
Take the ease of a dacoity with twenty prisoners In dealing with the case before 
him the learned Quel Justice proceeded In this case the Magistrate acted w iselj 
The question vxas had the shrubs been tom up b> the accused as said bj the prose 
cution or had they been destroyed by tlie accumulation of ram as siid by tlie 
defence A Alagistrite does not make himself 1 v itness by going to a place and 
viewing it for the purpose of understanding the cv idence any more than does a 
Judge m England vvl o goes to view a place ordo jurymen who view aplace under 
an order make himself or themselves witnesses m the ease It would be seldom 
that a Magistrate or a Judge or a jury could come to a right conclusion on conflicting 
evidence if they did rot import into tlie considcmtion of the evidence not only 
common sense but also common 1 nowlcdgcof wlut ordinarily pisses m life • 
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Illustration to S 556 

Similarlj the accused is entitled to require that a Magistrate who has taken 
cognizance of an ofTence upon infomaation received from anj person otlier than a 
police-oflicer or upon his own knowledge or suspicion and not upon a complaint 
made to him or on a police report shall not hold the trial but that it shall be held 
b} some other Magistrate (S 191) See also S 487 for the disqualification of a 


Opium Act (I of 18,8) merelj b> reason of Ins dutj being to see that that law was 
maintained and enforced m the part of the district of which he has charge* A 
Magistrate is not competent to trj a person for contempt of his aiithontj as a 
Settlement Officer in disobeaang Ins order to appear before him * 

The words directs the prosecution in the illustration mean institutes or gives 
order for the institution of the prosecuiion So where on a report to the Deputy 
Magistrate regarding the conduct of a certain person mide bj a Tehsildar the 
Deputy Magistrate authorised him to prosecute that person on such charges ae 
were capable of being proved the Deput} Afagistrate was not disqualified from 
holding the trial * 

The mere circumstance that the complainant ls a servant of the Magistrate 


the Distnct Magistrate 15 concerned in the management of the Estate * 


visions follow the salutary rule that a Judge shall not be a Judge in what may 
be called his own cause but tJiey draw the line advisedly as I imagine at trial 
or commitment and do not go tlie length of impeding mere cognizance of 
crime 

See note to S 526 for other cases on tins subject 

557 No pleader wlo practises in the Court of any Magis 
Practising pleader trate 111 a presidency town or di:>tiict, si all sit as 
not to sit as Magis a Jlagistratc m such Court or jn any Court 
Courts Within the jurisdiction of such Court 


* InreCanesli I L U 15 All iq-* 

« Lmp y Sukhan ILK All 405 

* Q Lmp t \ hcncl i Keddi ILK ••4 Mad , •’jS 


no 
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OoS The LoctI GoxcriJiient ma\ determine for the 

Po\ er to decide purpo‘?cs of tlu Codo ‘'liall bo clccmccl to l)C ti e 
jansu-vje of Courts laiigu'igc of c^cl* Coiiit nitluri tlic tcmtoncs 
adminibttrcd bj such Goxerrment, other than the High Courts 
established, bj Ro}aI Charter 

Hindi Ins been declared bj the Government of Bengal to be the language la 
ordinarj use in the Colchan * also in the Hill portion of tlic district of Darjeeling 
and \ssamese in the districts of Kamroop Durriing Nowgong Sibsagor and 
Liikhimpore * 

In all the distncts of the Patna Division that is in Pvtna Shahabad Gja 
Tirhoot Saran Nagri has been doLlarctl to be the cliaraclcr to be used in all Court 
documents tlic issue of such documents except exhibits in the Persian character 
being forbidden * 

In the PAbjAD Urdu has been declared to be the language of the Criminal 
Courts * 

In Burma English Ins been declared to be the language of the Appeal Court 
and Burmese the language of all other Courts • 

In Bombav Canarese has been declared to be the language in ordmarj iisein 
the Criminal Courts of the district of Belgium also of Dijapur and Marvtlu i'* 
those of tile Revenue District ol Sholapiir and m the Sessions Court of Sholapur— 
Bijapur ’ 

550 (1) Subject to the other proMsions of tins Coclo tho 

Prjvision for powers pouers 'ind (liitics of 'I Judgo or Jlagistrate mi) 

of Judges and magis Ijq cXCrClScd Ot pcifoimcd bj 3 IS SUCCCSSOT 

trate. be nj exercised ^ t •' 

by the r u Cessors in IR OmCO 
office 

(2) Where there is anj tloubt as to who is the successor m 
office of any Magistiatc tito Chief Presidency ilagistrate m i 
Presidencj toa\n, and the District Magistrate outside such towns 
shall deteimii 0 b) order in writing tlio Magistrate uho shall, 
the purposes of this Code or of any proceedings or order thereunder, 
be deemed to be the successor m olhee of such Magistrate 

(3) When theie is anj doubt as to who is the successor lu office 
of ail) Additional or Assistant Sessions Judge, the Sessions Judge 
shall determine by order in writing the Judge who shall for the 
purposes of this Code or of anj piocccdmgs or order thereunder, 
bo deemed to be the succcsso’* in office of such Additional or Assistant 
Sessions Judge 

This section has been substituted for the onginal a 559 which was superfluous 
in that it merel> enacted tl at powers conferred bj the Co c on t! e Government 


Beng Gov Not Xpijl26 1S67 

* Cal Ga* 1S73 p iiO 
Cal Ga* 1873 p I 

* Govt of Bengal \pnl 13 18S0 

* Gaz Fib 8 iS8j Part i p 53 

* t az J895 Part I p 4,^9 Mad 
’ Bam Gaz 1884 Part i j 161 


BC Cir 
I loS 


P 7* 
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of Inin or tlie Local Covemment mi It Le c’ccrcised froTi time to time as 
o casion requires This was a general rule of law already enacted in avidcr 
terms in the General Clauses \ct 1S97 S 14 as amended b> Act No Will of 
1910 S 2 and Sell I That section now runs — 

here b\ in\ \ct of the Gosemor General m Council made after 

the commencement of this Act ana power is conferred then unless a different 
intention appears that power mas Lc exercised from time to time as occasion 
req ire Thus it is now not onh the Goa emment which can exercise powers from 
time to time powers confined on other authontics such as the High Court the 
Court of Session Ma^istratis and police-ofliters are also coaered by the provision 
as well as powers eacrcisciblc b\ priaate indiaaduals There might from 1919 
onwards have been some doubt about this liad S 559 of the ongmal Code of 1898 
remained for inasmuch as it applied only to powers conferred on the Go/ernment 
the intcnlion might have ipjviarcd that powers conferred on other authontics 
by theCodi were rot to I oxuciscablc Iromtimetotiinc Itmay here be remarked 
tliattlu Codi gmcralh aj }x.ars to reqmrcoaer hauling in the light of the provisions 
of the General Ciaus s \ct 1817 aahich in many places were ignored when the Code 
was enacten in the following aear 

S 5-) » as It now stan Is is new and it provides for the functions of a Judge 
or Magistrate bun. performed by his successor Doubts had arisen in some cases 
vliethcr jxiwcrs conferred wire personal and on the transfer of the presiding 
officer 10 ill 1 e\ir ll\ his si ccessor Tor instance it was doubted wliether 
a Magistri-te or Jud eotthi „r^nt sanction under S 195 or institute proceedings 
under b j in n-s ict < 1 n oflencc committed in his Court but before his pre 
dccessor In such t i s d 1 bts art removed by the new S 559 Tlie ordinary 
case to w Inch tl c section is applicable is that of action to be taken after the com 
pletioD of i1 c I roceedmns w irrants may have to be issued m bccjrity proceedings 
there miv I e cj usiuns of acccptiiie rckasing or rejecting sureties action may 
liave to 1 c t il en i ndcr S 38b or S 388 in regard to the recovery of fines and cn 
forcing the liernatn e seiittnce OJ imprisonment m case of default or under S 393 
when as nmeeo w mp] has not been inflicted and finally the orders of Courts 
of appeal eonfinnalion and revision have to be given effect to 

But tic power conferred on successors is subject to the other provisions 
of tins Co le Ihiis if it appeared that the intention of any particular provision 
of tl e Code was that the power therein conferred was a personal power it would 
not be c\ reiseable bv a successor Some orders for instance have to be passed 
at the time of delivering judgment A successor in office could not take steps to 
aw ard comp nsation to an accused person under S 250 or to a complainant under 
S 545 01 S 340^ wlicie J Is predecessor had completed the proceedings without 
taking anv action under tl ose sections Nor could a successor take proceedings 
under (So 48 or 521 But the power conferred by S s’"* is coulcrred on a 
Court and is exercistablc within one month of the conviction 

riic neat important provision of the Code to be borne in mmd in connection 
with S 55J IS S 33O It provides that a Magistrate succeeding another in the 
course of in inquiry or trial may continue the proceedings from the point where 
Ins predecessor left them or may re summon witnesses already heard by his prede 
cessor and recommence the inquiry 01 trial but in a trial the accused may demand 
that the j roccedmgs shall begin de no 0 and the High Court or in cases tried 


overndcs anv thing contained in S 559 Tor reference to cases decided under 
S 350 see note to that section 

Doubts mav arise as to who i-* the siicc>>s»or in ofticc of anv particular J 
or Magiatrate and tlasc arc provided for bv sub section^ (2) and (3) A 
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igtstratc uny be appointed to -i distnct to trj pirticular cases 


or an Addjtioaal 
bution of Sessions 
cers may result in 


The case of Magistrates is provided for b> sub section (2) and of Additional 
and Assistant Sessions Judges bj subsection (3) The latter officers have jui^ 
diction throughout a sessions division but can onl> deal with such case or (m 
the case of Additional Judges) such appeals as may be made over to them Sec 
Ss 193 (-) 409 and 438 (2) 

560 A public servant hiMng any duty to 
Office s con n -d perform 111 conpcctiou Mitli the sale of any 
o" b^id f "r°property property, undcr this Code shall not purchase or 
bid for the property 


Special p ov.sions rjgl (1) Notwithstanding anything lu this 

o7 raprby a husba' d'^'^ Codo, HO Magistrate o\cept a Chief Presidency 
Magistrate or Distnct Magistrate shall — • 

(rt) take cogmzarce of the ofltcncc of rape where the sexual 
lutorcoursc was by a man with his wife or 
(h) commit the m<aii foi trial for the offence , 

(2) And, notwithstanding anything in this Code, if a Chief 
Presidency Magistrate or District Magistrate deems it ncoossarj 
to direct an investigation by a police officer with respect to suoli 
an offence as is referred to in sub section (1), no police officer of 'k 
rank below tiiat of police inspector shall bo employed either to 
make, or to take part in, tl c investigation 

This was specially enacted by Act X of i8gi 


561A Nothing in this Code shall bo deemed to limit or affect 
Saving o‘ uherent the inherent power of the High Court to make 
power of High Court gudi ordcTS as may be necessary to give effect 
to any order undcr this Code, or to prevent abuse of the process 
of any Court or otherwise to secure th^ ends of justice 

S 56iAisne\\ having been enacted by Act No XVnlofi923 S 156 Com 
pares 151 of the Code of Civil Procedure igo8 

In the original Dill as introduced m 1914 this clause recognised the inherent 
jKiwcrs of all Courts but the Bill introduced on the basis of the report 
l-owndcs Committee confined the operation of the clause to the High Courts i 
powers recognised here arc to make such orders as may be necessary (<i) to g*' 
effect to any order undcr the Code (fc) to prevent abuse of the process of any Cour 
or (c) otherwise to secure the ends of justice 

It was held in a Calcutt-v case* that a criminal Court must have inherent 
power to mal e an order for giving proper and sufficient effect to the result co 
sequent upon and arising out of a conviction But this case was considered bJ 
1 ull Bencli oi the Calcutta High Court* and was overruled by a majority of tli 


* DebcndraChandrvrhciwdliurv t MoUmAIohanCJ owdl tirj sCal W N 43“ 

• Mol ini MohanCI owdhury t Harci draChandiaCl wdhury 1 !• R 31 Cal 
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there po^^cr to order removal under S 522 , but tlie m'vjonty declined to 
agree that an\ Court had inherent power to make such an order 


oG2 (1) Wlion any person not under twenty-one years of 
Power of Court to re- *'*8® ConVlctcd of at! oficilCe punisliable Wltll 
Jeas* eertjin canricted imprisoumcnt for Hot inorc tlxaii sovou ycars, 
o^'eood* Mndurt^ins” 'nIicu an}* person under twent} one years 
tead o' sent*ncing to of agc or any uoniau is convicted of an olSenco 
punishm'flt punishable with death or tiaiisportation 

for life, ami no ])reMous eoiuictioii is proved against the offender, 
if it appears to tlio Court before wliicli lie is convicted, rcgaid being 
had to the ago, elnractcr or antecedents of the offender, and to the 
circumstances in uhich the offence was committed tjiat it is ex- 
pedient that tlie offender should be released on probation of good 
conduct, the Court may instead of sentencing lum at once to 4any 
punislimont, direct tliat lie be released on his entering into a bond, 
with or without sureties, to appear and receive sentence vviiou 
called upon during sucl\ period (not oxcccdmg three years) as the 
Court maj direct, and in the moantunG to keep the pence and bo 
of good behaviour 

Provided that where an} first offendci is convicted by a 
Magjstiatc of tlie third class, or a Magistrate of the second class 
not specially empowered b} the Local Government in this behalf, 
and th'* ilagistratc is of opinion that the powers conferred by this 
section should bo exercised, he shall record his opinion to tliat 
effect, and submit the proccctUngs to a Magistrate of the first class 
or bub diMBional Magistrate, forwarding the accused to, or taking 
bail foi his appcaianec bcfoic, sucli Magistiatc, who shall dispose 
of the case m manner provided by section 380 


(lA) In any case m which a person is convicted of theft, theft 
in a building, dislioncst misappropriation, cheat- 
‘"S '’'"J ^’'0 ^"'*1011 Poil.ll Coch 

punishable with not inoic than two years 
impnsonmont and no previous conviction ii. prov*ed against him, 
the Com t before w hom he JS so convicted may if it thiiiLs fit having 
regard to the age, character, antecedents oi ph} sical oi mental 
condition of tlic offendeT and to the tri\ lal nature of the offence, 
or an> extenuating circmnstances under which tlio offence was 
committed, mstiad of sontoncing him to an) punishment, release 
hiiuaftei due .ulmouition 

(2) An ordci niidci thi. ectioii inav be made' bv an\ Apiiollito 
Couit or 1)} the High Comi vvlicn cwrcising its power of revision 
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(o) ^\l\ou an order l'aal»cou made under tins sootion iniesvcc: 
ot any ofierdor. tl\o KigK Court may, on appeal wlien there i' •' 
right of appeal to such Court, or when oxc.rcisirg its pOTCers of 
rcvi-=kvA. set aside such oT^ler. and. va lieu thereof seutcr'c 
on such ofieuder according to l.w: 

Ihovidctl that the High Court shall not under this Mih*seet’.oa 
indict a greater punishment than might have been infiietorl hy t- ' 
Court \-<y tvhieh the ofieuder was eonvicted,. 

(4) The provisiaus of sections 1:22. littA and 406.V .shdl 
far as may he. apply in the ease of sureties o{t<re\l in purs:i.'rc-' 
of the provisi ms of this section. 

5 sc; rcis Ivcn cntia'J} r.'v’raft.sf I'y Act No X^Ttt cf J?- * 57 . ^ 

juMjv Lij- been ccr.s;^JcnvK\ cxter.,’(sl The cncxn-vl section aj'T'I.CAS' 
c.xscs ol oonv.cnor^ ot theJt theJ* tn a b’.*..IJiac dishonest rtiN,ip~?ej'r..'vn‘J" “t- ^ 
chealtnc iS< 5S0 403 And 4*7. Penal Code', or any et'^cr cSjneo under t—' 
I\n.Al Code not p;'hi''..tbU' with tnore titan r«-o yeir«. »npr.-«onnt.T.t. Th.'Co-*^ 
cotil.l release on proKtUon xt there w.\s no prewos ccntnction . an ! regard ti-a« C 
Iv had ' to the \-oath. charxeter and antocedenrs ot the oSerdor, to the tn'-* 
nature ct the cScr.ee and to .nnv cNtcnn-tUn; circx-ntstarces under " hach the ot.:"^ 
xvas ci'nxtnxtled The clx't dcl-xt in the c’d sectxon «as tJutt action coJ'.d r'; 
K' taken m res'^'cet 01 cSercc* under STvci.tl or loc.iJ U«n, ro ntlter how tn'"* 
the ratiite thcrect niic’it I'o irtsni’-ch as the operation of the s-oePon tv as ccn“"''’_ 
to ot’crccs pnni<hab’e under the iVr.tl Ccvle In the s-eeiond phtoe its ope-at - j 
vnis \xrf h.*nilcd and eas.n. cv'n-stnntlv .nro'e in "1 ’ch action under the sect •* 
scc-icsl do.rable b.’t v.ts not }\-«v.Mc under the letter or the law. The Co"V 
vvre i-owcrless .vd it m as lett tof'e Icc.tl Ocver-n;*nt to t.tke action u^der s 4-"' 
The section di .1 net CNpiwdt state il.tt the pc've» contcTT^ therein were c'cen:'^'^ 
al.<e bv tTc. rts cs ap.v.il and rexivo". thoa.ch it "as held that sech wc..s the c.v».' _ 
There w.xs a’w.tx's con^dtrab’e douht as to "hetl.tr the rettrenco to d'h.'".."* 
niiv'ipi'rcpnMioti a-d <l.e.nt'n.c mcl.’dcvl the accras*atf\l femts ot th.'se oncrrc' 
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RcRinl must be hid to the age {not the ^oU//< as prcMOiisI}) clnncter or 
antecedents of the offender ind to the circumstmccs lu which the offence wis 


Th" ptnoa for whicJi i connet mij he bound over tinder the section has 
been incrctsctl from one jeir to three >cirs this is prooibij consequential on the 
fact that fir more senotis offences thin heretofore Invc been brought withm the 
purview of the section 

Powers under this section cinnot be exercised dircctl) b> ^^1glst^1tcs of the 
third class or b> 'Magistrates of tlic second class not specnllv empowered in that 
bclalf If anj such ^lagistrite alter convicting the accused is of opinion that 
the case is ore which should be dealt with under the section he wxU act under the 
proviso (which la uraltcrcd) that is to sa> he will record his opinion to that effect 
and send the case to a \ligistntc of the first class or i Sub divisional Magistrate 
who will dispose of tlie ease in the manner laid down in S 380 The subordinate 
^Iaglst^ate mij take bail lor the appearance of the iccitscd before tlic superior 
Court to 1 roviaions lor ball sec Ss ^96500 

Sub-section (lA) 

Tins IS new The offences referred to ire the same as those w hich were cov ered 
h> S 56-» pnor to its recent amendment and the circumstinccb to be liken into 
consideration arc practical!) tfic same llic jiower given is to release the accused 
after due admonition instead of passing sentence There must first be a finding 
of conviction Tiie sub section is clearlv not intended to be used as an alternative 
to giving the accused the benefit of tlie doubt Powers under sub section (lA) 
ire everciscablo b> all Courts 

Sub-sections (2) and (j) 

Powers under subsections (i) and (lA) can be exercised b) any Appellate 
Court or bv the High Court m revision This is new but it had already been so 
held ^ \\ hen tliere is a right of appical to the High Court and an appeal is filed 


Magistrate of the third 01 second class acts under the uroviso to the s ib section 
It IS their powers of j as mg sentence vvluch are to be borne in mind and not those 
of the first class ^lag stratc or Si b divisional Magistrate who passed orders 
under s 380 It had been iicld that a Hioh Court in revision had no power to 
set aside an order under S 5O2 and substitute 1 S“ntence ' 

Sub section (4) 

S 122 provides for an inquir) as to tlie fitness of 1 surety and for an oider 


S 562 must be read with Ss 5(13 and 5O4 The fonner section deals with 
the case where there has been a breach of the conditions on wh eh the offender 
was released and S 504 requires that the Court shall be satisfied before making 
an order under S 50,* that the offender or surct) has i fixed place of abode or 


I Emr t bird) I L H 4 Ml 306 
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(3) WJion au ouIct ] a«» boon maclo under tl>js section in respect 
of nil} ollencler, tlio HigK Court may, on appeal "wlien there is i 
right of appeal to sucli Court, or when exercising its posters of 
revision, set asitlo such order, and in hen thereof pass sentence 
on such offender according to la^> 

Provided that the High Court shall not under this sub section 
inflict a greater piuiislimcnt than might ha\ e been inflicted by tie 
Court h} winch the offender was convictod 

(4) Tho provisions of sections 122, 12CA and 406A si nil so 
fai as may be, apply in the case of sureties offered m pursuaKC 
of the provisions of this section 

S 5G2 lias been entirely redrafted by Act No Will of 1923 S 157 
scope has been considembly extended The original section was appl'Cible 0 
cases of convictions of theft theft in a building dishonest misappropriation an 
cheating (Ss 379 380 403 and 417 Penal Code) or any other offence und^ 
Penal Code not punishable i\ith more than two >ears imprisonment The Coun 
could release on probation if there was no previois conviction and regard v\as w 
be had to the youth character and antecedents of the offender to the tnvia 
nature of the offence and to any extenuating circumstances under which the 
was committed T 1 e chief defect in the old section was that action could n 
be taken in respect of offences under special or local laws no matter 1 ow tnv 
the nature thereof might be tnosmi ch as the operation of the section was connw 
to offences punishable under the Penal Code In the second place its opento 
was Very limited and cases constantly arose in which action under tho Mctio 
seemed desirable but was not possible 1 nder the letter of the law The Cour > 

I -/i-fS 40I 

I exerc 

he case ‘ 

There was always coi sideraWe doubt as to uiietntr uic tcicLviiti. tu dishonest 
1 * mcluded the aggravated forms of these offence 

419 and 420 lenal Code* The words 
offender indicated tliat the section was intendc 
juveniJc offenders 

In the new section a distinction lias been drawn between juvenile and otU^ 
offenders and women arc specially dealt with Powers are exerciseable m 
of all persons under twentj one > ears of age and ofafl women where the coni^c ^ 

IS of an offence not punishable with death or with transportation for 
to say of all but the most serious offences In tfic case ol persons who 
one 5 cai s of age and over an order can be made i nder the section w 1 ere tl e c 
\ictioa IS of an offence punishable with unpnsonment for not more than s ^ 
lears In no case must there have been a previous conviction which j 

conviction of anj offence as defined in the Code (S (4) (i) (0)) no matter how w 
In tl IS respect tl at new section seems to be unsatisfactory it appears to 
reasonal le that a conviction for a pettj of ence under some special or , ’ 
si ould depn e the person so convacted of the benefit of S 56'* whenever j 

again find himself before the Court for a trivial offence w Iiercas a person con 
once only of a senous crime mioht if there were extenuating circiiinstanc 
released on probation 


* Emp t B rch ILK 4 \J1 406 
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Regard must l>c had to the age (notthc^ontA as pre\ioiisIj) cl aricter or 
antcced''nls of the offender ami to tie circumstances in ufuch the offence nas 
committed The circumstances might be provocation not great enough to justify 
convactiOD of a minor oticnce or the exceeding however slightlj the nght of private 
defence or gencralij contmitting an act winch |ust faded to attract the provisions 
of the Penal Code as to general exceptions sichasSs 79 So 81 88 8g g’ 

Th" penoa for which a convict ma> be bound over under the S''cUon Jias 
been mcrcasevl from one j car to tlircc >cars tins is prooabij consequential on the 
fact that far more senous offences than heretofore have been brought within the 
purvacw of tht section 

Powers under this section cannot be exercised dirtctlj bv Magistrates of the 
tlurd class or b\ Ma istrates of the second class not spccullj empowered m that 
bclalf If an> such Magistrate after convicting the accused is of opinion that 
the case is ore wl ich s! ould be dealt with under tlic section he will act under the 
proviso (wluch is unaltered) that is to sa> he will record Ins opinion to tliat effect 
and send the case to a Magistrate of the first class or a Sub divisional Magistrate 
who will dispose of the case m the manner laid down in S 3S0 The subordinate 
Magstraie ma> tale bail for the appearance of the accused before the superior 
Court As to I revisions for ball sec Ss 490500 
Sub section fiA) 

Thia IS new The offences referred to arc the same as those vv Inch were covered 
bj S 5O2 pnor to its recent amendment and the circumstances to be lalcn into 
consideration are practical!) the same 1 he |>owcr fcivcn is to release the accused 
after due admonition instead of jassing sentence There must first be a finding 
of conviction T 1 0 sub section is clearlv not intended to be i sed as an alternative 
to giving the accused tl c benefit of tlic doubt Powers under aub section (rA) 
are exerciscable b> all Courts 

Sub'Sections (2) and (j) 

Powers under subsections (i) anel (lA) can be exercised by anj Appellate 
Court or bv the High Court in revision Ilua is new but it had already been so 
h-ld » M hen there is a nght of appeal to the High Ositrt and an appeal is filed 
Of w hen the High Court takes a case up m revision it can set aside on order made 
under the section and pass sentence on the offender Tlus pow er is not exerciseablo 
b> a Afagistrate or Court of Session sitting as an Appellate Court The sentence 
passed bv the High Court mist not exceed that which might have been passed 
by the Court twitch convict d He offend ' tlie difference between this expression 
and the words the Gjurt which passed the order is to be noted So where a 
Magistrate of the third or second class acts under the oroviso to the sub section 
It is their powers of i assin^, scntcnci vvl ich arc to be l>orne in mind and not those 
of the first class ’Magistrate or bub divisional Magistrate \ ho passed o deis 
under s 380 It had been held that a High Court in revision had no power to 
set aside an order under S 56 and substitute a sentence * 

Sub section (4) 

S 12’ provides for an inquiry as to tl e fitness of a suret\ and for an order 


S 56 must be read with bs 5^3 5 <i-l TJie lonner section dcaU with 

the case where there has been a breach of the conditions on vvhich the offender 
was released and b 5O4 requires tl at tl e Court shall bo satisfied belore making 
an order under S 5O2* tl at the offender or surety has a fixed place of abode or 
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(3) AAlioii an older haa been matle under tl’is section in respect 
of any offender, the High Court may, on appeal i\hcn there is a 
light of appeal to such Court, or when exercising its powers of 
revision, set aside such order, and in lieu thereof pass sentence 
on such offender according to law: 

Provided that the High Court shall not under this sub-section 
inflict a greater punishment than might have been inflicted by tlic 
Court bj which the offondei was convicted 

(4) The provisions of sections 122, 126A and 400A slnll, 
fai as may be, apply in the ease of sureties offered in pursuance 
of the provisions of this section 

S sGi bdcn entirely tedtatted by Att No XVltl Qt lOij S 157. and its 
scope liaa been considerably extended The original section Mas applicable 
cases of CQn\nctiOns of theft, theft in a binldmg dishonest misappropnation i 
cheating (Ss 379, 380, .103 and 417, Penal Code), or any other ofI“nce under t 
Penal Code not punisliaUe Mith more tliaii tuo j ears, imprisonment Tbe Cou 
could release on probation if there was no pre\noijs conviction , and regard . 
t « - 1 I ^ nnth character and antecedents of the offender to the fp" 

•’ offence 
Id not 
tflVllJ 
c«cd 


exerciso 
he case * 

hshoncst 
offcncej 
■ regard 

being had to the joiitli of the offender maic<4it,u inai --.wu-,* mton 
to be apnlied onlj in the case of juvenile offenders 

. ^ /'o I drawn between juvenile and 

* cxerciseable m rcspoc 
n, where the conviction 
artation for life that 
icrsons who are 

one years of age and over an order can ut. luaui. uum,,. . - section where 
^ iction IS of an offence punishable with imprisonment for not more t la ^ 
tears In no case must there haie been a previous conviction which ^ 
conviction of anj offence as defined in the Code (S {4) (1) (0)) no matter how ^ 

In this respect that new section seems to be unsatisfactor) , it appears 
reasonable that a conMction for a petty offence under some special or j ^ jni' 
should dcpnie the person so comictcd of the benefit of S 5^2 whenever * 
again find himself before the Court for a trivial offence whereas a person lx; 

once only of a serious tnmc might, if there were extenuating circuinstanc 
released on probitiou 


• Finp t Bircli 1 L K 24 Ml 406 

• SctLmp I Rinj-uD (IrWiai lOCr I T.7S1 fs c ) 31 liitl'iii Cases 181 

ir Ml L J j6, (s, c 1 2| Indian Ca*cs 743 btindram AV) i' 

1 r- 11 MMwIsjt 1 nij « I iva ant i JIia. 5 IVt L J 3(>7 
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RecrirJ rmst l>e Iiid to the asje (not the >omW/ ns preMousl>) clinrnctcr or 
antecedents of the offender nnd to tJjc circunnstnnees in wliicli tJic offence wns 
contmittcd TIic circumstances mipht lie prosocntion not Rrcnt enough to jiistifj 
con\nction of a minor otience or the cnccedini; how c% cr sliglitl) the nglit of private 
defence or. cencrnlh committinK nn net \\ Inch |ust faded to attract the proi isions 
of the Pena! Code as to general inceptions si eh ns Ss 79 So Si 88 So g' 

Th” penoa for uliich n conmet mni lie bound oicr under tlie s ction lias 
been incrcnse*! from one jenr to three jenrs this is pronnbh conseqiicntinl on the 
fact that fir more senoiis offences thnn lurctofore lin\e been I'roiight within the 
ptimcw of the section 

Powers tinder tins section ennnot be emrcisid dirnth In Magistrates of the 
third cla's or b\ 'la istratcs ol tin. second class not spccialK empowered m that 
Lcl-alf If an\ such Miguiratc after coniiitinp: tlic accused is of opinion that 
the case la ore wl ich si ould l>i dealt with under the section he will act under the 
pros iso (which is uraltcrtd) that is to sat he will record his ojnmon to tliat effect 
and send tlic case to a Magistrate of the lirst class or a Sub dnisionai 'lagistrate 
who will d s;)osc of tl c case in the manner laid down m S 380 The subordinate 
'lagistrate niaj take bid for tlic appeannee of the accused before the supenor 
Co-art \s to j roMsions lor bad sec Ss jt/b 500 
Sul>»section iiA) 


This is now The ofTiiices referred to arc the same as those which were cotered 
hj S jOj prior to its recent amendment and the circumstances to be til tn into 
consideration arc practicallj tlic same The (Kiwer eivcn is to release the accused 
after due admonition instead of passing sentence There must first be a finding 
of coDMction Tlic sub section is clearh not intended to be used as an alternative 
to gisang the accused the benefit ol the doubt Powers under subsection (lA) 
are exerciscablt b> all Courts 


Sub-sections (a) and ( 3 ) 


Powers under subsections (1) and (lA) can be exorcised by any Appellate 
Court orbs the High Court m res ision Hits is new but it had alreacl) been so 
held * When there is a right of appeal to the High Court and an appeal is filed 
or w hen the High Court tal es a case up in revision it can set aside an order made 
under the section and pass sentence on the ofiendcr Tins pow or is not exerciseable 
by a Alagistratc or Court of Session sitting as an Appellate Court The sentence 

E assed bv the High Court must not exceed that svluch might have been passed 
y lie Court u.hch convict d He offendir the difference between this e\pression 
and the svords the Court svhicli passed the order is to be noted So where a 
Magistrate of the third or second cUss acts under the nroMso to the sub section, 
it IS their po ' ' •- e in mind and not those 

of the first c * ' ' te who passed orders 

un/hi': H, Iwl T/a ta 

set aside an . 


Sub section (4) 

S 122 provides for an inquiry as to the fitness of a siiret; il«i 

refusing to accept a surety ofleied or rejecting a surety alrcar^ 
provides for an app al against su li orders S laOA lays c 
be followed when a surety lias been rejected orapphes to be/ 

S 562 must be read with Ss 563 and 5O4 
the case wl ere there has 
was released and S 5O4 
an order under S 362* 



* Emp t Bircli I L »v .4 »i juw 

* Lmp 1 Gh-isitc I L n 37 Ml 31 
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cei? xm 

iSecs 5 C 3 - 5 fl* 


regular occupation m the place for aaluch the Court acts or in vhicli the offender 
JShhcH toh\e dunng the pendency of the order 

An appeal will he to the Sessions Judge from an order ^ssed under S 
111 a summary trial * 

Though the powers given by S 56-* should be freeli exercised stiU when cir 
cumstances permit action should be taken rather under the Iteformatoiy Schools 

Act (Mil of 1897) S 31 in the case of bojs or girls under fifteen jears of age' 
S 31 enables anj Court te a High Court Court of Session District Magistrate 
or an} Alagistrate specially empowered by the Local Government in this behali 
(S 8 (2)) instead of sentencing Such a person to transportation or imprisonment or 
directing him to be detained in a Reformatory School to order him to be 
(a) discharged after due admonition or 

{l/'i d*"* vrT"'’ *'' ' r i> I : III t male adult relatnc 0" 

such p I III IV I \ I I ttithoiitsurcties astlie 

Court , I » ' I our for any period not 

e\cecd i v ve 1 loutus 

S 31 of tl e Reformatory Schools Act (\ IJl of 1897) aKo m the same manner 
Is m S 563 provides lor a case in w hich a Magistrate may not be competent 
to mahe such an order 


should be passed he need si»h»« » ^ ^ 

person 1 
and receivi 

503 (1) If the Court which convicted the offender or ® 

won 1 case Court which could liave dealt With the offendci 
0 ! onender lading* to IR TCSpCCt ot hlS orjgmal oflence IS satisfiw 

observe conditions of tlmt the offender hos foiled to obserto any 
his recognisances conditions of his Tecognizance, it 

a warrant for his appro} ension 

(2) An offender, when apprehended on any such warrant 
shall be brougl t forthwith before the Court issuing the warrant, 
and such Court may either remand him in custody until the case 
IS heard or admit him to bail with a sufficient surety conditioner 
on his appearing for sentence Such Court may, after hearing the 
case, pass sentence 

5C4 (1) The Coint, before directing the release of an offend^ 

'Mcodibons ^ to uudcr sectioM 502 subsection (I) shall h® 
\ears ' offf satisfied that the offender or his siiretj (d up' 

convictioiiou <4 } WQ abode 01 tegular occupation m the place i‘’i" 
sonaWc^mat*' t acts or in whicl' tJ c offender is likely to live during 

4 deprive thtd for the obserianco of the conditions 
} ivS this section or in sections 502 and 5G3 shall 
,i‘ ti ' ^ u s of section 31 of tlio Reformatory School^ 

I *" ' 



Chap \I\I 
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S81 


In regard to S 31 of the Reformator) Schools Act (Vni of 1897) see note to 
S 562 ante 


Order for no ifjng 
address of previously 
convicted offender 


565 (1) Wliea anj person having been 

con% ictcd — 


(a) b) a Court in British India of an offence punishable under 
section 215, section 489A section 489B section 4890, 
or section 489D of the Indnn Penal Code or of any 
offence punishable under Chapter XII or Chapter XVII 
of tliat Code with imprisonment of cither description 
for a term of three j ears or upwirds or 

{h) bj a Court or Tribunal in tl e tcrntorios of any Prince 
or State in India acting under the general or special 
autbont} of the Governor General m Council, or of 
All} Local Government, of any offence nhich uould, 
if committed in British India have been punishable 
under an} of the aforesaid sections or Chapters of 
the Indian Penal Code with bke imprisonment for a 
like term 

IS again convneted of anj offence pu''Jsl able under any of those 
sections or Chapters v it}» imprisonment for a term of throo years 
or upn ards b} a High Court Court of Session Presidency Magistrate 
District Jlagistrato, Sub divisional Magist ate or Magistrate of 
the first class such Court or Magistrate may if it or ho tl inks fit, 
at the time of passing sentence of tranqiortation or imprisonment 
on such person also order that his rcsidorcc and any change of 
or absence from such residence after release bo notified as boromaftcr 
provided for a term not exceeding five years from the date of the 
expiration of such sentence 

(2) If such conviction is sot aside on appeal or otherwise, 
such order shall become void 

(3) The Local Government maj make rules to carry out tbe 
provisions of this section relating to the notification of residence 
or change of or absence from residence by released convicts 

(4) An order under this section maj also bo made b} an Appel 
late Court or by the High Court when exercising its powers of 
revision 

(5) An} person against whom an order has been made under 
this section and who refuses or neglects to comph with anj rule 
so made shall be doomed vMtlun the mcaniig of section 170 of the 
Indian Penal Code to have omitted to give a notice required for 
the purpose of provcntiuR the commission of an offence 

111 
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Caip h 
Sec. 556 


(6) Any person charged with a breach of any such rule 
be tried by a 3Iagistrato of competent jurisdiction, in tw distnc 
in which the place last notified by him as his place of residence JS 
situated 

S 565 has been redrafted by Act No XVIII of S 15S 

amendment the only offences, previous conviction of which justified f” 
the section, wefe offences under Chapters XII and XVII of the Penal Code, 
offences relating to Coin and Government Stamps, and offences against 
To these have no^v been added offences under S 215, (taking a ^ 

in the recover) of stolen property ivhile at the same time screening the 0 en » 
and Ss 489A. 489B .S9C, 489D, Penal Code (offences relating 
and Banknotes) It is also provided that an order will be justified by a 
b) certain Courts in Indian States in respect 0/ an act which, if commit 
British India, vould have been an offence under any of the Chapters or sec 
enumerated See also S 75, Penal Code It is necessary that the 
was the subject of the previous conviction should have been punishable in ^ 
India with impnsonment for three years or upwards . ft is not nece^ary 
sentence amounting to three years imprisonment should be passed Itut m 
that, on a subsequent conviction, action may be taken under S 5 ^ 5 ' ^ \dded 
impnsonment or transportation must be passed . such on order cannot ® 
to a sentence of whipping ^ It must be made at the tune 0/ p^^ng * ^,or 
thatistosayit ».. •» . asuce^ 

m office, thus! • • nadebyan 

Appellate Cour ' ^ 

Powers under S 565 are now cxerciseabJe by all first class Magistrates, an 
not only by such as are specially empowered 

The former section enabled the Court to order that the convict s 
and change of residence should be notified The new section » It 

notification oi a temporary absence from the residence originally notinea 
had been held that notice of residence is not for the purpose of ”,_dec 

commission oi an offence, and that failure to give notice was punisliaDic u 
the first part of S 176, Penal Code * This case is now rendered obsolete oy 
enactment oi sub section (5) which replaces the former sub section (4) 
result IS to enhance the maximum penalty from one month s simple imprison • 
and a fine of five hundred rupees, to six months simple imprisonment ana a 
of one thousand rupees 

Rules as to notification of residence bj released convicts have been made 
all Local Governments, and will be found in the various provincial Manua 
rules and orders 

Sub-section ( 6 ), which 15 new, defines the local jurisdiction of 
breaches of rules made under sub section (3) The offence is triable by fm 

trate, having power to try an offence under S 176. Penal Code, m the distn 
which the offender s place of residence as last notified bj him is situated 


* Emp ( Fulji Ehtya, I L 11,35 Bom ^37. 

* See Rc Kaddi \ hengadu, I, L R , 40 Mad 789, now rendered obsolete. 

* Emp V HussamBeg.I L B,3iMad 548. 
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SCHEDULE 



Tabular Statement 




Chapter V.— 

Explanatory Nott — The entries in the second and seventh columns 

Code,” are not intended as definitions ol the offences and punishments descno* 
these sections, but merely as references to the subject of the section, the numoer 
The third column of this schedule applies also to the police in the towns 

1 

2 

S 

4 

XLV of 
1860 
Section. 

Offence. 

Whether the 
police may arrest 
without warrant 
or not 

Whether a war 
rant or a sum 
Pions shall ordi- 
narily issue m 
the first instance 

109 

Abetment of any offence, if the act 
abetted is committed m conse- 
quence, and where no express 
provision la made for its punish- 
ment 

• 

May arrest with- 
out warrant if 

arrest for the 
offence abet- 
ted may be 
made without 
warrant, but 
not otherwise. 

According as a 

w a r r a n t or 

summons may 
issue for ma 
offence abet- 
ted. 

110 

Abetment of any offence, if the 
person abetted does the act with 
a different intention from that 
of the abettor 

Ditto . > 

Ditto • • 

111 

Abetment of any offence, when 
one act is abetted and a differ- 
ent act IS done , subject to the 
proviso 

Ditto . • 

Ditto • • 

113 

Abetment of any offence, when 
an effect is caused by tbe act 
abetted different from that in- 
tended by the abettor 

Ditto 

Ditto • 

114 

Abetment of any offence, if abet- 
tor IS present when offence is 
committed 

Ditto 

Ditto . 

115 

Abetment of an offence, punish 
able with death or transporta- 
tion for life, if the offence be 
not committed in consequence 
of the abetment 

Ditto 

Ditto . * 


If an act which causes harm be 
done in ccms^quenee the abet- 
ment. 

Ditto . > 

Ditto . 

116 

Abetment of an offence, pnnish- 
ab]e with imprisonment, if tbe 
offence be not committed in 
consequence of the abetment. 

Ditto 

Ditto • 






n. 

op Oftesces 
Abetment. 


ABETMENT 
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schedule, headed rrspectnel> “Offenee” and “Punishment under the Indian Penal 
the sereral eorre^pondinp seettonn of the Indian Penal Code, or even as abstracts of 
which IS cnen in the first column 
Calcutta and llomhaj 

5 C 7 8 


\Miether bailable 
or not 


melher 
eompoundable 
or not 


Punishment under the 
Indian Penal Code 


By what Court triable 


According as the 
offence abetted 

IS bailable or 
not 

\c(ording as the 
offence abetted 
IS compound 
able or not 

The same punishment The Court by which 
as for the offence the offence abetted is 
intended to be abet triable 

ted 

Ditto . 

Ditto 

Ditto . 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

The same punishment 
as 'or the offence 
committed 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Not bailable 

Ditto 

Imprisonment of either 
description for 7 
years and fine 

Ditto 

Ditto 

Ditto 

Impnsonnient of either 
description for ]4 
years and fine 

Ditto 

According os the 
offence abetted 
IS bailable or 

Ditto 

Imprisonment extend 
ing to a quarter part 
of the longest term 
and of any descri^ 
twin provided for the 
offence, or fine or 
both 

Ditto 
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1 

2 

a 

4 

\lNoi 

18G0 

Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

methcr a 
lant or a 
inons shall oral 
narily issu® 
the first instance 


If the abettor or the person abet 
ted be a public servant whose 
iliity it IS to prevent the offence 

May arrest with 
out warrant if 
arrest for the 
offence abet 
ted may be 
made without 
warrant but 
not otherwise 

According a* * 
warrant or 
summons may 
issue for 
offence abet 
ted 

117 

Abettine the comaii»sion of on 
offence by the public or by 
more than ten persons 

Ditto 

Ditto 

118 

Concealing ft desiirn to commit an 
offence punishable with death 
or transportation for life if the 
offence be committed 

Ditto 

Ditto 


1/ the offence be not romnutted 

Ditto 

Ditto 

119 

A public sefi'ant concealing a de 
sign to commit an offence which 
It IS his duty to prevent if the 
offence be committed 

Ditto 

Ditto 


If the offence be punishable with 
death or transportation for life 

Ditto 

Ditto 


If the offence be not committed 

Ditto 

Ditto 


Concealing a design to commit on 
offence punishable with impri 
sonment if the offence be com 
mitted 

Ditto 

Ditto 



ABETllEVT 


II — {Contd ) 

Abetjient— (C onfrf ) 

5 6 7 8 


■\\helher bailable 
or not 


Whether 
conpoundable 
or not 


Punishment under the 
Indian Penal Code 


By what Court triable 


According as the 
offence abetl^ 
IS bailable or 
not 


Acrording as the Imprisonment extend The Court by which 
offence abetted tending to half of the offence abetted is 

IS compound the longost term, triable 

able or not and of any descrip 

tion provided for the 
offence, or 6ne or 
both 


Ditto 

Ditto 

Imprisonment of either 
description for 3 
years or fine or 
bofh 

Ditto 

Not bailable 

Ditto 

Imprisonment of either 
description for 7 
years and fine 

Ditto 

[Bailable] 

Ditto 

Imprisonment of either 
dfscripUoo for 3 
years and fine 

Ditto 

According as the 
offence abetted 

IS bailable or 
not 

Ditto 

Imprisonment exicno 
ing to half of the 
longest term and of 
any description pro- 
vided tor the offence 
or fine or both 

Ditto 

Not bailalle 

Ditto 

Imprisonment of either 
description for 10 
years 

Ditto 

'JBaiJabJeJ 

Ditto 

Itnprfsoaatetit exteftef 
ing LO a quarter part 
of the longest term 
and of any descrip 
tion provided for the 
offence or fine or 
both 

Ditto 

'[According as 
the offence con 
ccaled is bnil 
able or not] 

Ditto 

Imprisonment extend 
ing to a quarter 
part of the longest 
term and of any 
description provid 
ed for the offence 

Ditto 


or fine or both 


Substituted by S 159 o! the Code of Criminal Procedure (Amendment * 
IVa (\\ III of 19«3) 
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2 


4 


Xl\ of 

18G0 Offence 

Section 


Whether the 
police may arrest 
Without warrant 
or not 


Whether a war 
rant or a sum 
mons shall oroi 
iianly issue m 
the first instance 


If the offence be not committed May arrest with 4ccording as s 
out warrant if warrant or 

arrest for the summons maV 

offence abet issue for tne 
ted may be offence ®hel 

made without ted 

warrant but 
not otherwise 

^[ChapTEB VA — 


120B 


Criminal conspiracy to commit an 
offence punishable with death 
transportation or rigorous im 
pnsonment for a term of two 
years or upwards 


May arrest with 
out warrant if 
arrest for the 
offence which 
is the object of 
the conspiracy 
may be made 
without war 
rant but not 
otherwise 


■cording »* * 

ivarrantor 

lummon* 
ssue for the 
iftence which 
s the object 
,f the 


Any other criminal conspiracy Shall not arrest Summons 
without a war 
rant 


CHAPIIIt W -OfTESCES 


121 >Vaging or attempting to waee Shall not arrest tVarrant 
war, or abetting the waging of without war 
war against the Queen rant 

12lA Conspiring to commit certain of Ditto Ditto 

fences against the State 


122 Collecting arms etc with the m Ditto Ditto 

tention of waging war tgamst 
the Queen 

123 Concealing with intent to facili Ditto Ditto 

tate a design to wage war 


’ This chapter was inserted b> S 6 and the Sch 
Amendment Act 1913 (MU of 1918) 


of the Indian Criminal 1'“'^ 
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5 


^'^lether bailable 
or not 


^\hether 
compoumlable 
or not 


Ibini»hment under the 
Indian Penal Code 


By what Court triable 


[BailabV] Vccording as the Imprisonment extend The Court by which 

oBence abetted mg to one-eighth the oJTenee abetted is 

IS compound part oC the longest triable 

able or not term and of the des 

cnption presided 
for the offence or 
fine or both 


CrmiHAL CoNsrintcy ] 


According as the Not compound 
ofience which able 
IS the object 
of the eonspi 
racj IS bail 
able or not 


Bailable Ditto 


The same punishment 
as that provided for 
the auetment of (he 
offence whieb is the 
objec of the conspi 
racy 


Imprisonment of either 
descMptioD for C 
months and fine or 
both 


Court of Session when 
the offence which is 
the object of the 
conspiracy is triable 
exclusively b> such 
Court in the case of 
all other offences 
Court of Session 
Presidency Blagistrate 
or Alagistrote of the 
first class 

Presidency Sfagistrate 
or Magistrate of the 
first class 


AGAINST THE State 

Not bailable Not compound Death oi transporta Court of Session 
able tion for life and 

[fine] 

Ditto Ditto Transportation tor life Ditto 

or any shoiter term 
or imprisonment of 
eitb r descript on for 
10 years *[and fine] 

Ditto Ditto Transportation for life Ditto 

or impnsonttienC of 
either description for 
10 years and ’[fine] 

Ditto Ditto Imprisonirent of either Ditto 

description for 10 
years and fine 

Substituted by S 159 of the Code of Criminal Procedure (Amendment Vet, 
1023 (X^ III of lO-'S) 


* This Word was substituted for the words forfeiture of property by S 159 
of the Code of Criminal Procedure [Amendment) Act 1923 (\MII of 1923) 

‘ Tliese words were inserted by tbtd 

112 
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CHtPTER — OrmCES 

1 

= 

3 

4 

XLV of 
18G0 
Section 

Offence 

^Yhether the 
t>oI)cc may arrest 
without warrant 
or not. 

l\Tiether a war- 
rant or a sum 
mons shall ordi- 
narily issue jn 
the first instance 

]Sl 

Assaulting Governor Genera), Gov- 
ernnr, etc , nith intent to com- 
pel or restrain the exercise of 
any lawful power. 

Shall not arrest 
without war- 
ladt. 

Warrant • • 

124 A 

Sedition . . . . . 

Ditto . 

Ditto . * 

125 

IVnging war against anj Asiatic 
roiver in alliance or at pence 
with the Queen, or abetting the 
waging of such war. 

Ditto . 

Ditto . ' 

126 

Committing depredation on the 
territories of any power m 
alliance or at peace sntb the 
Queen 

Ditto , 

Ditto . 

127 

Deceiving property taken by war 
or depredation mentioned in 
sections 125 and 126, 

Ditto . 

Ditto • 

J23 

Public sersant voluntarily allow- 
ing prisoner of State or war m 
his custody to escape 

Ditto . 

Ditto • 

129 

Public servant negligently suffer 
mg prisoner of State or war in 
his cuslodj to escape. 

Ditto . 

Ditto . 

IJW 

Aiding escape of, rescuing or har- 
bouring, such prisoner, or offer- 
ms any resistance to the te- 
captiirr of such prisoner. 

Ditto . 

Ditto . 
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II — (ConM ) 

AGAINST TIIE STATE-^(Confrf ) 
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IVhelher bailable 
or not 


\\ hether 
compoonilable 
or not 


I’linishmcnt un<1cr the 
Indian I'enal Code 


Not bailable Not compound Imprisonment o£ either 


able 

Ditto 


Ditto D.tto 

Ditto 

D tto Ditto 

Ditto Ditto 

Ila lablc Ditto 

Not bailable Ditto 


description for ^ 
>ears nnd fine 


Transportation for life 
or for an) term nnd 
fine or imprison 
Dienl of either des 
cnption for 3 >c'irs 
and fine or fine 


Transportation for life 
and tine or im 
prisonment of either 
description for 7 
years and fine or 
hne 

Imprisonment of either 
description for 7 
years and fine and 
forfeiture of certain 
property 


Imprisonment of either 
destription for 7 
years and tine and 
forfeiture of certain 
property 


Transportation for life 
or imprisonment of 
either description for 
10 years and fine 


Simple imprisonment 
f r S jears and fine 


Transportation for life 
or imprtsonment cl 
either description for 
10 jears and fine 


8 


Dy what Court triable 


Court of Session 


Court of Session Chief 
Presidency Magis 
trUt or District 
’IftCistrate or Idagis 
trnte of the first class 
specially empowered 
1 > tl e Local (lovern 
ment in that behalf 

Court of Session 


Ditto 


Ditto 


Ditto 


Court of Sess on Presi 
dem^j Magistrate or 
Magistrate of the 
first class 


Court of Session 
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SCHEDDIE 


CrUPTEH Vll.^ — OfTENCES EELAtlNG 

1 

2 

3 

4 

XLVof 

1860 

Section 

Offence. 

'Wbetber the 
police may arrest 
mthcjut narrsQt 
or not 

tthether a war 
rant or a sum 
' mons shall oral 
Harify issue iit 
the first instance 

131 

Abetting mutiny, or attemiiting 
to seduce an oiBcer. soldier or 
aaifor from his allegiance or 
duty 

Jlfay arrest with 
out warrant 

'V''arrant . 

132 

Abetment of mutiny, if mutiny 
IS committed in consequence 
thereof 

Ditto . 

Ditto 

1B3 

Abetment of an assault by an oiTi 
err soldier or sador on nis supe 
nor officer, when in the e<ecu 
tion of his office 

Ditto . 

Ditto . 

15i 

Abetment of such assault, if the 
assault 18 committed 

Ditto . 

Ditto 

135 

Abetment of the desertion of an 
officer, soldier or sailor 

Ditto ^ 

Ditto . 

136 

Harbouring such an officer, soldier 
or sailor, who has deserted 

Ditto . 

Ditto . 

137 

Deserter concealed on board mef 
chant vesse/, through negligence 
of master or person in charge 
thereof 

Shall not arrest 
without war 
rant 

SutnmOriS 

13S 

Abetment of act of insubordina 
tiou by an officer, soldier or 
sailor, if the ofTence be commit 
ted in consequence 

May arrest with 
out warrant 

Warrant 

140 

Wearing the dress or rarryjag any 
token used by a soldier with 
intent that it may be believed 
that he IS such a soldier 

Ditto 

Summons * 


Ciinmn vni.— OrmcEs aou'S’' 

143 

Being member of an unlawful 
assembly 

May arrest with 
out warrant 

Sutnmons 



OrFENCES EEUvtlNC tO TKE ARMY AVD HAVY 
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n— (Confd) 


TO THE AbSITl and Na% \ 


5 

G 

7 

8 

^^helher bailalle 
or not 

^\hether 
Coinpoundable 
or not 

Punisbnient under the 
Indian Penal Code 

Bj what Court triable 

Isol bailalle 

compouml 

able 

Transportation for life 
or imprisonment of 
either description for 
10 )cars, and fine 

Court of Session 

Ditto 

Ditto 

Death or transporta 
tion for life, or im 
prisunment of either 
description for 10 
)ears, and fine 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 8 
years and fine 

Court of Session Presi 
dency Magistrate or 
Magistrate of the first 
class 

Ditto 

Ditto 

Imprisonment of either 
description for 7 
years and fine 

Court of Session 

Bailable 

Ditto 

Imprisonment of either Presiclenry Magistrate 
description for 2 or Magistrate of the 

ye\ts or fine or first or second class 

both 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Fine of 500 rupees 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description lor C 
months or fine or 
both 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 3 
months or fine of 
500 rupees or both 

Any Migistrite 


THE PUDUC Trasquh-uty 

Bailable Not eoiDpound Imprisonment of eilher Acy Jlagistrate 

ivb\c description for 6 

«»-s or fine, or 



CODE OF CRIMINAI/ PBOCEDUBE 


SCHEDULE 

CiUPTEH, Vin. — Offences 


.V ^Vhether a war* 

>>hetnerthp a s^n^ 

police may arrest shall ordi* 

Without warrant issue /n 


14i Joining an unlawful assembly May arrest with Warrant 
armed with any deadly weapon. out warrant 


Joining or continuing in an un- 
lawful assembly, knowing that 
It has been commanded to dis 
perse 


Btotmg, armed with a deadly 
weapon 


149 If an offence be committed by 
any member of an unlawful 
assembly, every other member 
of such assembly shall be guilty 
of the offence 


150 Hiring, engaging or employing 
pensoiK to take pnrt m an un- 
lawful assembly 


Knowingly joining or continuing 
in any assembly of five or more 
person* after it has been com- 
manded to disperse 
/Assaulting or obstructing public 
servant when suppressing not, 
etc. 


/According as ar- According J 
rest way be warrant 

mode without summons 

warrant for 
the offence or oHencc 
not 

May arrest with- AcWrdmg 
out warrant oHence 

milted by the 

person , bit^d' 
engaged or cm 

ployed- 

Ditto . . Summons . 


AVnntonlj giving prosoeation with 
intent to cause not, if noting 
be committed 

If not committed .... 


153A I'romoling enmity l»et«een classes Shall not arrest A\ arrant 
without war- 



OFFrsCES AOAl\<?T THE PUBUC TRANQUILLlTV 


805 


II.— 


TOE Public Tn-csQUiLun — (C«nfrf.). 
5 r, 

'"■'tnl;, CoSiSbl. 

Bailable . . Not compouRtl 

able 


Ditto . . Ditto 

Ditto . , Ditto 

Ditto . , Ditto 

Aecordinir as the Ditto 

oRenee is bail 
able or not 

Ditto . . Ditto 


Bailable , , Ditto 

Ditto . . Ditto 

Ditto . Ditto 

Ditto . Ditto 

Not bailable . Ditto 


Punishment Under tbo 
Indiiin Penal Code 


Imprisonment of either 
deseription for 2 

i ents. or fine, or 
■otii 

Ditto 


Ditto 

Imprisonment of either 
deseriplion for T 
teai^, or fine, or 
both 

The same as for the 
offence 


The same as for a 
member of such as 
sembly, and for any 
offence committed 
by any member of 
such assembly 

Imprisonment of either 
description for C 
months, or fine, or 
both 

Imprisonment of either 
description for 3 
years, or fine, or 
both 

Imprisonment of either 
description for I 
year, or fine, or 
both 

Imprisonment of cither 
desenption for 6 
months, or fine, or 
both 

Imprisonment of either 
description for 2 
>ears, or fine, or 
both 


8 


By what Court triable 


Any Magistrate 


Ditto 


Ditto 

Court of Session Presi 
denc^ ^^aglstrate or 
Magistrate o! the 
first class 

The Court by which 
the offence is triable 


Ditto 


Any Magistrate 


Court of Session, Presi 
dency Jfagistrate or 
Magistrate of the 
first class 

Any Magistrate 


Ditto 


Presidcncv tfagistrate 
or Magistrate of the 
first class 



C6DE op oruokai. procedure 


schedule 


1 


XI.\ of 
I860 
Section 


2 


CnAPTER Virr — OfF£S'CES AGir>ST 
8 * 


Offence 


Whether the 
police may arrest 
without warrant 
or Dot 


Whether a war 
rant or 4 sum 
moRs shall of^ 
nanly issue m 
the first instance 


151 Owner or occupier ol land not Shall not arrest Summons 
eriving information of not etc svithout war 
rant 

155 Person tor whose hene/il or on Ditto Ditto 

whose behalf a not takes place 
Hot usin;r all lawful means to 
prevent it 

156 Afient of owner or occupier for Ditto Ditto 

whose benefit a not is commit 
ted not usinsf all Usrful means 
to prevent it 

157 llarbounnff persons hired lor an Way arrest snih Ditto 

unlawful assembly out warrant 


158 


159 


ICO 


161 


\ 


l(ks 


Bein^t lured to take part m an 
unlawful assembly or not 

Ditto 

Dtto 

Or to e;o armed 

Ditto 

\rarrant 

Committinff affray 

Shall not 
without 
rant 

arrest Summons 
war 


CnAPTER IX — Offences 

Bems or expeetintr to l>c ft pnMic 
servant and takinc » craiificft 
tion other than Iciral fcmuncfft 
tion iti respect of an official act 

Shall not 
without 
rant 

arrest Summons 
war 

TttkinjT a gratiftcation tn orfer ly 
corrupt or illegal means to in 
fluence a public servant 

D tfo 

Ditto 

Takins a gratification for the cr 
creise of personal Influenco with 
a public servant 

Ditto 

Ditto 

Abetment by pub! e serranl of 
the offences defineu in the last 
two preced ng clauses with refer 
ence to himself 

Ditto 

Ditto 



OFFEhCtS RtLATlKO TO PtlBLIC SERVANTS 897 

n.— (Confd ) 


THE Public Trasquilutt — (Contd ). 


5 

6 

7 

8 

IVhether bailable 
or not. 

DTiether 
CompQundable 
or not 

Punishment under the 
Indian Penal Code 

By what Court triable 

Bailable 

Not Compound 
able 

Fine of 1,000 rupees 

Presidency Magistrate 
or Magistrate of the 
first or second class 

Ditto . 

Ditto , 

Fine . , 

Ditto 

Ditto 

Ditto . 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 6 
months, or fine or 
both 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 2 
years or fine, or 
both 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
dcscnplion tor 1 
lUonlb, or fine of 
too rupees, or both 

Any Magistrate 


Relating to Public Servants 


Bailable 

Not compound 
able 

Imprisonment of either 
description for 3 
years or fine, or 
both 

Court of Session Presi 
dency Magistrate or 
Magistrate of the 
first class 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Simple imprisonment 
for 1 year or fine 
or both 

Presidencj Magistrate 
or Ufagistrate of the 
first class 

Ditto 

Ditto 

Imprisonment of either 
description for 3 
years or fine, or 
both 

Court of Session, Presi 
dency Magistrate or 
^lagistrate of 
first class. 


118 



CODE or CMMpIAI. PKoCEDOTE 


SCHEDIIIvE 


C^*aj>ter IX*— OmCNCEs by or 


* 

2 

8 

4 

XLVot 

1860 

Section 

Offence 

AMiether tbc 
police may arrest 
svitbout warrant 
or not 

Whetbcr a war 
rant or a sum 
mons shall oroi 
nafily issue u» 
the first instance 

165 

Public sei^ent obtaining any valu 
^ble ibins, •m\boM\ tonsidtsa 
tion, from a person coneemed 
m any proceeding or business 
transacted by sncb public 
servant 

Sbnll not arrest 
■wstbout v?»t 
rant 

Sumnioos 

166 

Public sersant dis-obeymg a direc 
tion of the taw witb intent to 
Cause injury to any person 

Ditto 

pitto - • 

16T 

PubUe servant £tain»oe ft® in 
Correct document with intent to 
cause injury 

Ditto . , 

Ditto . • 

16& 

Public servant unlawtully cngae 
log in trade 

Ditto . . 

Ditto 

169 

Public servant unlawfully buying 
or bidding for property 

Ditto , 

Ditto • 

170 

Personating a public srrvaol 

May arrest with 
out warrant 

Warrant 

iri 

IWaring garb or carrying token 
used by public servant with 
fraudulent intent 

Ditto 

Summons • • 



‘[CiMTiK IXA.— OfTn.crf 

17lE 

Bribery . . 

Shall not arrest 
without war 
rant 

Summons . * 

tnP 

Undue influence and peraouation 
at an election 

Ditto 

Ditto . 

17IC 

balse statement in connection with 
■n election 

Ditto . • 

Ditto • 


' Tliese entries were added by S S of the Indian Elections Olicnres and 
Aet. tir-o (XXXIX ot 1020) 



OFrcSCES KEL-VTISO TO ELECTIONS 


n —(Contd ) 

Rtunsr to Pcbiic Servants (fonfrf ) 

5 c 7 8 


^\helhcr b&iUhle 
or not 


^\helhfr 
Ct mpoundable 
or not 


Funiihmrnt under the 
Inditin I'ensl Coiic 


By wliat Court triable 


Bailable Not compound Simple imprisonment Presidency Magistrate 

mbit lot - years or fine or Magistrate of the 

or Loth first or second class 


Ditto 


Ditto 


Ditto 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


D tto 


Ditto 


Simple imprisonment 
for I year, or fine, 
or Loth 

Imprisonment of either 
description for S 
sears or fine, or 
both 


Simple imprisonment 
for I year, or fine, 
or both 

Simple imprisonment 
for 2 years or fine, 
or both and confis 
cation of nropcTty, 
if purchased 

Imprisonment of either 
description for 2 
years or fine, or 
both 

Imprisonment of either 
description for 8 
months or fine of 
700 rupees or both 


BELATINO TO ELECTJONfl 


bailable Not compound Imprisonment of either 


able 

Ditto Ditto 


description for 1 
year, or fine or 
Loth or if treating 
only, fine only 
Imprisonment of either 
description for 1 
year, or fine or 
both 
File 


Ditto 


Court of Session, Fresi 
clency Magistrate or 
Magistrate of the 
first class 

Presidency Magistrate 
or Magistrate of the 
first class 

Ditto 


Any Magistrate 


Ditto 


Presidency Magistrate 
or Magistrate of tbc 
first class 


Ditto 


D tto 


Ditto 


Ditto 
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SCHEDDIE 



ClfAPTER IX A — OPPEbCSS 

1 

2 

S 

4 

XLVof 

18G0 

Section 

Offence 

Whether the 
police may arrest 
Iritbout warrant 
or not 

IVhether a war 
rant or a sum 
raons shall ordi 
narily issue m 
the first instance 

171II 

Blegat payments in connection 
with elections ' 

Shall not arrest 
without war 
rant 

Summons , 

3711 

Faiiure to litep elecison aetounls. 

Httio 

Ditto 


ChaPTEII X — CONTEAIPTS OP TItE LAiyFOI- 

172 

Absconding to avoid service of 
summons or other proceedings 
from a public servant 

Shall not arrest 
without war 
rant 

Summons 


If summons or notice require at 
tendance in person, etc , in a 
Court of Justice 

Ditto 

Ditto 

173 

Preventing the service or the affix 
mg of any summons or notice, 
or the removal of it when it has 
been affixed or preventing a 
proclamation 

Ditto 

Ditto 


If summons, etc require attend 
ance m person etc , m a Court 
of Justice 

Ditto 

Ditto 

174 

Not obeying a legal order to 
attend at a certain place m 
person or by agent, or depart 
ing therefrom without authority 

Ditto 

Ditto 


II the order require personal at 
tendance, etc m a Court of 
Justice 

Ditto 

Ditto 

175 

Intentionally omitting to produce 
a document to a public servant 
b} a person legally bound to pro- 
duce or deliver such document 

Ditto . 

Ditto 


If the document is required to be 
proiluced in or delivered to a 
Court of Justice 

Ditto . . 

Ditto 



covTEMrr or -niz lawful AurnoBiry or public servasts 


001 


n.— (Confrf.) 


Relitisq to Electiovs — (ConfJ.). 


5 

C 

7 

* 

l\’bclhfr bail: 
or not 

,t,u INhrtbrr 

Compoundabtr 
or not 

ibinishment under the 
Indian IVnal Code 

Ily uhal Court triable. 

lUiIible . 

Not compound 
able 

line of SBO rupees 

I’residenej Magistrate 
or Magistrate of the 
first class 

Ditto 

. Ditto 

line of SOO rupees 

Ditto 

Authority 

op 1‘UBLic Servants. 


Dailabir 

Not compound 
able 

Simple imprisonment 
for 1 month, or fine 
of 500 rupees, or 
both 

Simple imprisonment 
fur C months, or fine 
of 1,000 rupees, or 
both 

Simple imprisonment 
for 1 month, or fine 
of SOO rupees, or 
both 

Any Magistrate 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Presidency Magistrate 
or Magistrate of the 
first or second class 

Ditto 

. Ditto 

Simple imprisonment 
for C months, or 
fine of 1,000 rupees, 
or both 

Ditto 

Ditto 

Ditto 

Simple imprisonment 
for 1 month, or fine 
of 500 rupees, or 
both 

Any Magistrate 

Ditto 

Ditto 

Simple imprisonment 
for € months, or 
fine of 1,000 rupees, 
or both 

Ditto 

Ditto 

Ditto 

Simple imprisonment 
for 1 month or fine 
of 500 rupees, or 
both 

The Court m which the 
o^ence is committed 
subject to the prov: 
sions of Ch XXXV , 
or, if not committed 
in a Court, a Presi 
dency Magistrate or 
Magistrate of the 
first or second class 

Ditto 

Ditto 

Simple imprisonment 
for 6 months, or fine 
of 1,000 rupees, or 
both 

Ditto 
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CODE OF CRIMINAIi i>llOCEDURE 


SCHEDULE 


ClMPTEfe X. — CoNTUMPT OF THE LawFUL 


1 

2 

d 

4 

XLVof 

1660 

Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

Whether a war 
rant or a sum 
mons shall orai 
narily issue m 
the first instance 

176 

Intentionally omitting to giv« 
notice or information to a publi(> 
servant by a person legally 
bound to give such notice or in 
formation 

Shall not arrest 
without war 
rant 

Summons 


fl the notice or information re 
quired respects the commissiot) 
of an offence, etc 

Ditto . 

Ditto • ‘ 

m 

Knowingly furnishing false infor 
nation to a public servant 

Ditto 

Ditto • 


If the information required res 
pects the commission of ai| 
offence, etc 

Ditto . 

Ditto • * 

178 

Refusing oath when duly re. 
qmred to take oath by a public 
servant 

Ditto 

Ditto • • 

179 

Being legally bound to state truth, 
ami reluiing to answer Questions 

Ditto 

Ditto 

180 

Refusing to sign a statement made 
to a public servant when legally 
required to do so 

Ditto 

Ditto ' 

181 

Knowingly stating to a publm 
servant on oath as true that 
whirh IS false 

Ditto 

Warrant • * 

182 

Giving false information to ^ 
public servant m order to eaus*. 
him to use his lawful power l«j 
the inpiry or annoyance of any 
person 

Ditto 

Summons ' 

183 

Resistance to the tskuijr of pro. 
perlj by the lawful authoniy «f 
a public servant 

Ditto . 

Ditto 



covTEiirrs or the l.\«tul AumoRm' or runuc servants 


003 


II.— (Confd.) 


AuTitORmr or Public .Servants — (C’onlif.). 


5 


C 


^^^lelher h8>la1)le 
or not. 


CompotinJakle 
or not 


Ihimshmrnt under the 
Indian Penal Code. 


By what Court triable 


Bailable 

liAto . 

Ditto . 
Ditto . 

Ditto . 


Ditto 

Ditto 


Ditto 


. Not compound- Simple imprisonment Presidency Jlaeistmte 


able 

for 1 month, or fine 
of 500 rupee*, or 
both. 

or Alatristrate of the 
first or second class. 

Ditto . 

. Simple imprisonment 
for C months, or fine 
of 1,000 rupees, or 
both 

Ditto 

Ditto . 

. Ditto 

Ditto 

Ditto . 

. Imprisonment of either 
flescription for 2 
years, or fine, or 
both. 

Ditto. 

Ditto . 

. Simple imprisonment 
for 6 months, or fine 
of 1,000 rupees, or 
both 

The Court m which the 
offence is committed 
subject to the proyi 
sions of Ch XXXV , 
or, if not committed 
m a Court, a Presi 
dency Magistrate or 
Magistrate of the 
first or second class 

Ditto 

Ditto 

Ditto. 

Ditto 

Simple imprisonment 
for 3 months, or hhe 
of 500 rupees, or 
both 

Ditto 

Ditto 

. Imprisonment of either 
description for 8 
years, and fine 

Court of Session, Presi 
dency Jlagistrate or 
Magistrate of the 
first class 

Ditto 

. Imprisonment of either 
description for G 
months, or fine of 
I OOO rupees, or 

both 

Presidency Magistrate 
or Magistrate of the 
first or second class 


Ditto 


Ditto 


Ditto 


Ditto 
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SCHEDULE 


Chapter X — Contempt of the IA'vful 

1 

2 

3 

4 

XLVof 

1860 

Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

4Vhether a war 
rant or a sum 
mons shall ordi 
narily issue m 
the first instance 

184 

Obstructing sale of property offer 
ed for sale by authority of a 
public servant 

‘•hall not arrest 
without war 
rant 

Summons 

185 

Bidding by a person under a leni 
incapacity to purchase it for 
property at a lawfully autho 
rized sale, or bidding without 
intending to perform the obhga 
tioDs incurred thereby 

Ditto 

Ditto 

186 

Obstructing public servant in dis 
charge ot nis public functions 

Ditto 

Ditto 

187 

Omission to assist public servant 
when bound by law to give such 
assistance 

Ditto 

Ditto 


Wilfully neglecting to aid a public 
servant who demands aid in the 
execution of process the pre 
ventioti of offences etc 

Ditto 

Ditto 

183 

Disobedience to an order lawfully 
pramulgated by a public servant 
if such disobedience causes obs 
truction annoyance or irjnry to 
persons lawfully employed 

Ditto 

Ditto 


If such disobedience causes danger 
to human life health or lafety, 
etc 

Ditto 

Ditto 

180 

Threatening a public servant with 
injury to him or one in whom 
he IS interested, to induce him 
to do or forbear to do any ofTicial 
act 

Ditto 

Ditto 

100 

Threatening any person to induce 
him to refrain from mahing a 
legal application for protection 
Irum injury 

Ditto . 

DiHo 



covrrsirrs or nir autiiorit\ o> runtic sfryants 905 

II — (Confd) 


ATirnoam or Public ScnvAvrs — {Contd ) 


9 

6 

7 

8 

IVhflhfr bailable 
or not 

hether 

compoundable 
or not 

runiabmcnt under the 
Indian Penal Code 

By whnt Court triable 

Bailal ]e 

Not compound 
able 

Impnannment of either 
description for 1 
month, or fine of 
500 rupees, or both 

Presidency magistrate 
or Magistrate of the 
first or second class 

Ditto . 

Ditto . 

Imprisonment of either 
description for 1 
month, or fine of 
200 rupees, or both 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for J 
months or fine of 
500 rupees or both 

Ditto 

Ditto 

Ditto 

Simple imprisonment 
tor 1 month, or fine 
of 200 rupees or 
lioth 

Ditto 

Ditto 

Ditto 

Simple imprisonment 
for C months or fine 
of 500 rupees, or 
both 

Ditto 

Ditto 

Ditto 

Simple imprisonment 
for 1 month or fine 
of 200 rupees or 
both 

Ditto 

Ditto 

Ditto 

Imprisonnient of either 
description for fi 
months, or fine of 
1,000 rupees or 

both 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 2 
years, or fine, or 
both 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 1 
year or fine or 
both 

Ditto 


114 
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SCHEDra,B 


Chaptek XI — FAtSE Etieence AAO 

1 

2 

3 

4 

XLV o£ 
I860 
Section 

Offence 

Whether the 
jiolice may arrest 
without warrant 
or not 

Whether a «« 
rant or a 
mons shall 
narily issue m 
the first instance 

lOS 

Giving or fabncfttiog false evid 
ence in a judicial prot^ediog 

Shall not arrest 
without svar 
rant 

Warrant 


Giving or fabricating false end 
cnee m any other case 

Ditto 

Ditto 

lot 

Giving or fabricating false evid 
ence with intent to cause any 
person to be convicted of a 
capital offence 

Ditto 

Ditto 


I! innocent person be thereby con 
victed ana executed 

Ditto 

Ditto 

IDS 

Giving or fabricating false evid 
ence with intent to procure con 
vietion of an offence punishable 
with transportation for life or 
with imprisonment for 1 years 
or upwards 

Ditto 

Ditto 

100 

Using in a judicial proceed ng evid 
ence known to be false or fabri 
cated 

Ditto 

Ditto 

lor 

KiiowingI> issu ng or aigaing a 
false certificate relating to any 
fact of which such certiBcate is 
by law admissible in evidence 

Ditto 

Ditto 

m 

Using as a true certificate one 
known to be false to a material 
point 

Ditto 

Ditto 

100 

JOO 

201 

raise statement made <n any de 
ilaration which is law recciv 

able as evidence 

Using ns true any such declara 
tion known to lie false 

Causing disappearance of evidence 
of an offence committed or b'v 
ing false information touchuig it 
to screen the ofleodrrf if a 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 



riLSE EMDEVCE ASD OFTTNCES AGAINST PUHL1C JUSTICE 


007 


11— (ronfrf) 


Offencts ag\isrt Pubijc .Turtict. 


5 

C 

7 

8 

^Miether bailable 
or not 

Wiether 
rumpoundable 
nr not 

Punishment under the 
Indian Penn! Code 

By what Court triable 

liailal le 

Not ctimrvoimd 
able 

Imprisonment of either 
description for 7 
>ears and fine 

Court of Session, Presi 
dency Magistrate or 
Magistrate of the first 
class 

Ditto . 

Ditto 

Imprisonment of cither 
description for S 
)ears, and line 

Ditto 

Not bailable 

Ditto 

Transportation for life, 
or rigorous imprison 
mcnl for 10 years 
and fine 

Court of Session 

Ditto 

Ditto 

Death or as abose 

Ditto 

‘TNot bailable] 

Ditto 

The same as for the 
offence 

Ditto 

According as the 
offence of giv 
ing such evi 
dencc is bail 
able or not 

Ditto 

The same as for giving 
or fabricating false 
evidence 

Court of Session, Prcsi 
dency Magistrate or 
Magistrate of the 
first class 

Bailable 

Ditto 

The same as for giving 
false evidence 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either i 
description for 7 
years and fine 

Court of Session 


’ The words ' Not bailable” waa substituted for the word “Bailable” by Part H 
of the Second Schedule to the HepeKtme and Amending Act, 1903 (I of 1903) 



908 


CODE OF CRIMINAL PROCEDURE 


SCHEDULE 


XLV of 
1860 
Section 


Chapter XI —False Evidence ai«d 


ttri. 4.U *1, Whether a war 

Whether the ^ant or a sum 
pohre may arrest shall ordi 

without warrant narilv issue in 
or not .i. e.if .ncf.mce 


►01 

— (conld ) 


If punishable with transportation Shall not arrest Warrant 
for life or imprisonment for without War 
10 years rant 


If punishable with less than Ditto Ditto 

10 years imprisonment 


202 Intentional omission to give infor Ditto Suinotona 

mation of an offence by a person 
legally bound to inform 


203 Giving false information respect D tto Warrant 

mg an offence committed 


•’04 Secreting or destroying any docu Ditto 
ment to prevent its production 
as evidence 

-05 False personation for the purpose Ditto 
of any act or proceeding lo a 
suit or criminal prosecution or 
for becoming bail or security 

20G Fraudulent removal or conceal Ditto 
ment etc of property to pre 
vent its seuure as a Torleilure 
or in satisfaction of a fine under 
Sentence or in execution of a 
decree 

207 Cla ming propert> without right Ditto 
or practising deception touch 
ing any right to it to prevent 
Its being taken as a foneiture, 
or in satisfaction of a fine under 
sentence or in execution of a 
decree 

COS fraudulently suffering a decree to Ditto 
pass for a sum not due or suffer 
ing decree to be executed after 
It has been satisfed 

200 false elaim in a Court of Justice D tto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 



FAl SE EVintNCE AND onTSCES AOAIVST rUMJC JUSTICE 


009 


11 — (Confrf) 


OrFESCES A0\1SST PuBLIC JUSTICT — {Contd ) 


5 

C 


S 

^^het^ler b»ilal le 

\\’hflhpr 
rompoundal Ip 
or not 

Punithmpnt tinier the 
Indian Penal Code 

li) nhnt Court trial le 

Bailftble 

Not compounil 
«1 Ip 

Imiinsonment of either 
description for 
)cars and fine 

Court of Session Presi 
ilency Jlagistrate or 
Magistrate of the first 
class 

Ditto 

Ditto 

Imprisonment for a 
itunTttT t>I e Itmj; 
est term ond of the 
description, proviii 
ed for the offence, or 
fine or both 

Presidency Magistrate 
or MaRistratt of Abe 
first class or Court 
by which the offence 
IS triable 

Ditto 

Ditto 

Imprisonment of either 
description for 6 
months or hne nr 
both 

Presidency Magistrate 
or Magistrate of the 
first or second class 

Ditto 

Ditto 

Imprisonment of either 
description for 2 
sears or fine or 
both 

Ditto 

Ditto 

Ditto 

Ditto 

Presidency Magistrate 
or Magistrate of the 
first class 

Ditto 

Ditto 

Imprisonment of either 
description for S 

£oth 

Court of Session, Presi 
dency Magistrate or 
Magistrate of the first 
class 

Ditto 

Ditto 

Imprisonment of either 
description for 2 
years or fine or 
both 

Presidency Magistrate 
or Magistrate of the 
first or second class 

Ditto 

D tto 

Ditto 

D tto 

D tto 

Ditto 

Ditto 

Pres denc> Jfagistrate 
or Magistrate of the 
first class 

D tto 

Ditto 

Imprisonment of either 
description for 2 
sears and fine 

Ditto 
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CODE OF CRIMINAL FROCEDURE 





SCHEDUIE 


Chapter XI. — False Evidence and 

1 

2 

3 

4 

XLV of 
18G0 
Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

Whether a war 
lant or a suro 
nons shall ordi 
narily issue m 
the first instance 

210 

Fraudulently oLtaining a decree 
for a sum not due, or causing a 
decree to be executed after it 
has been satisfied 

Shall not arrest 
without war 
rant 

Warrant • • 

Jll 

False charge of offence made with 
intent to injure 

Ditto , 

Ditto . 


If offence charged be punishable 
with imprisonment for 7 years 
or upwards 

Ditto . , 

Ditto . 


If offence charged be capital, or 
punishable with transportation 
for life 

Ditto . . 

Ditto . • 

212 

Harbouring an offender, if the 
offence Be capital 

May arrest ivitb 
out warrant 

Ditto • • 


If punishable with transportation 
for life, or with imprisonment 
for 10 years 

Ditto . . 

Ditto . 


If punishable with imprisonment 
for 1 >ear and not for 10 years 

Ditto > • 

Ditto • • 

213 

Taking gift, etc , to screen an 
offender from ptrntshinent, if the 
offence be capital 

If punishable with transportation 
for life or with imprisonment 
for 10 years 

‘[May arrest 
without war- 
rant ] 

Ditto . . 

Ditto 

Ditto . 


If with imprisonment for less than 
10 years 

Ditto > • 

Ditto . 

214 

Offering gift or restoration of pro- 
perty m consideration of screen 
ing offender, if the offence l>e 
capital 

'{Shall not arrest 
without war- 
rant) 

Ditto . 

* Tl\r*e 
Art 

word* were substitute.! by S 159 of the Criminat Procedure (Ainca 
iwa (\\ MI of loga) 



rAL««r i:vinE.scE and orrevcES aoaisst tublic justice 


on 


II — (CoflM ) 

OrrzNCEs against I’tstic Justice— ) 
5 c 7 


Mhether bailal le 
or not 

MTietber 
eompoundal tc 
or fiot 

Punishment un ler the 
Indian IVnai Code 

Bailable 

Not compound 
able 

Imprisonment of either 
description for 2 
scars or fine or 
both 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 7 
)enrs and fine 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of cither 
description for S 
>ears and fine 

Ditto 

Ditto 

Imprisonment of cither 
description for S 
>cora and fine 

Ditto 

Ditto 

D ito 

Ditto 

Ditto 

D tto . 

Imprisonment for a 
quarter of the iong 
cst term, and of the 
description prorid 
cd for tfic offence or 
fine or both 
Imprisonment of either 
description lor 7 
jears and fine 
Imprisonment of either 
description got S 
years and fine 

Ditto 

Ditto 

Imprisonment for a 
quarter of the long 
est term and of the 
description, provid 
ed for the offence or 


fine or both 

Ditto . , Ditto ImpriionmeDt ol either 

description for 7 


8 


D) nhnt Court triable 


Drcsitlenc r ^fagisiri-le 
or ^figistrote of the 
first "Ucs 


Ditto 


Court of Session Prcsi 
(lenc^ Magistrate or 
Magistrate of the first 
class 

Court of Session 


Court of Session Prcsi 
rfency Magistrate or 
Magistrate of the first 
class 

Ditto 


Presidency ftfagistrate 
or Magistrate of the 
first class or Court 
by which the offence 
IS triable 

Court of Session 


Court of Session Presi 
dency Magistrate or 
Mogistrate of the first 
class 

Presidency Magistrate 
or ^fagistrate of the 
first class or Court 
by which the offence 
IS triable 

Court of Session 
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cons or csnasn. yzoccsrss 




* 

SCHEDtIS 


Ckuttes XL— Tjtse Etoeot 

1 

8 

3 

4 

XLV cf 


TTh^iher fee 
p^Lce Esav arrest 

cr cot. 

•Whether a «r 

f4=t or ■ ST®- 

EMSS siaD CTii- 

j^j-issaeci 

the £ist cstasce 

2ii 

If pnnubab’e tritb tracsportatioa 
la* Jife, or with ispTSOiSiect 
fo»^ 10 yean 

Shall cot arrest 
without war- 
ms t. 

Warrant • 


It with uapnsotiraent fo' less tb<»» 
10 years. 

D'tto . 

D-tto . * 

815 

Tabs; ;ift to help to recover 
aioreabie p'operty of which a 
person has bera depnred by ao 
off'Dcc, without caosui; appre- 
beasioQ of cSender. 

‘f'lay arrest 
withost war 
rant.) 

IJitto . • 

815 

Harbounn; an offender who has 
escaped froo costly, or whose 
apprebeas'on has b«o ordered. 
It the offence be capital 

Ditto . 

Ditto • • 


If punishable with transpo'lation 
for life, or with impnsonEient 
for 10 years 

Ditto . 

Ditto . 


If with imprisonment for 1 year, 
and not for 10 years 

Ditto . 

Ditto . • 

2I6\ 

IlarbounDg robbers or dacoils 

D tto . 

Ditto • 

217 

public servant disobeyiOS a direc 
tioa of law with intent to save 
person from punishment, or pro- 
perty from for/eilure 

Shall not arrest 
without war 
rant 

Summons • 

218 Public serrant {ramtoe »n »“ Dillo . • Marran 

correct record or wntinu with 
intent to save pefsoa Irom 
^an‘"btnent, or property Irom 

'x capital »« 

'^Thcse words were subst'itQted b} S. 159 o£ the Code of Criminal Proced 

Ct > NA'-t. 1923 (Xvm of 1931 011923) 
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II.— (Ccnfrf.) 


Offences against Public Justice— (C onlrf.) 
5 6 T 


IMielher ballaWe 
or not 


^^^lelhcr 
compoundable 
or not 


PuQialitDctit under the t., 
Indian Pensl C^e ^ 


what Court triable 


Bailable 


Ditto 


Ditto 


. Not rutnpound Imprisonment of either Court of Session, Presi 
■b!e deseription for S denc^ Slagistrate or 

>ears and fine Magistrate of the first 

elass 

• Ditto Imprisonment for a Presidency ^fasistrate 

quarter of the lone or Maeistrate of the 
est term, and of the first class, or Court 
description, prosid by which the offence 
ed lor the offence, or is triable 
fine or both 

• Ditto Imprisonment of either Presidency l^laitistrate 

description for S or ^legistrate of the 

years, or fine, or first class 

fioth 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Inyirisonment of either 
description for 7 
lears, and fine 


Imprisonment of cither 
description for 3 
year* with or with 
out fine 

Imprisonment for a 
quarter of the long 
est term, and of the 
description, provid 
ed for the offence, or 
.fins; or dw\'d- 

Rigorous imprison 
ment for 7 years, 
and fine 

Imprisonment of either 
description for 2 
years ©r fine or 
both 

Imprisonment of either 
dcMription for 8 
years, or fine, or 


Court of Session, Presi 
dency Magistrate or 
Magistrate of the first 
class 

Court of Session, Presi 
dency Zilagistrate or 
Magistrate of the first 
class 

Presidency Magistrate 
or Magistrate of the 
first class, or Court 
by which the offence 


Court of Session, Presi 
dency Magistrate or 
Magistrate of the first 
class 

Presidency Magistrate 
or Magistrate of the 
first or second class 


Court of Session 
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COPE 0? CRmiNAli PROCEDURE 





SCHEDUIE 


Chapter XI —False Evidence and 

1 


3 

4 

XLV of 
1860 
Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

Whether a war 
rant or a sum 
mons shall ordi 
narily issue m 
the first instance 

219 

Public servant in a judicial pro- 
ceeding corruptlp making and 
pronouncing an order, report, 
verdict or decision rvhich lie 
knows to be contrary to law 

Shall not arrest Warrant 
without war 
rant 

220 

Commitment for trial or confine 
meat by a person having autho 
nty, who knows that he is 
acting contrarj to law 

Ditto 

Ditto 

221 

Intentional omission to apprehend 
on the part of a public servant 
bound by law to apprehend an 
oSender, if the offence be capital 

Ditto 

Ditto 


If punishable with transportation 
for life> or imprisonment for 
10 years 

Ditto 

Ditto 


If with imprisonment for less than 
ID years 

Ditto 

Ditto 

822 

Intentional omission to apprehend 
on the part of a public servant 
bound by law to apprehend per 
son under sentence of a Court 
of Justice, i! under sentence of 
death 

Ditto 

Ditto 


If under sentence of (ransporta 
tion or penal servitude for life 
or transportation imprisonment 
or penal servitude for 10 years 
or upwards 

Ditto 

Ditto 


If under sentence of imprisonment 
for less than 10 years or law 
fully committed to mstody 

Ditto 

Ditto 

228 

Escape from confinement negli 
gently suffered by a public 
servant 

Ditto 

Summons 


Ilesistance or obstruction by a 
person to his lawful apprehen 
aton 

May arrest with 
out warrant 

Warrant 



TALsr rvintscr and oftences aoajnst tudlic justice 
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n.— (Confrl.) 


Oftencls against Pcrlic .lusTicr — (roHlJ.). 


• s 

c 

7 

8 

liallablf 
or rot. 

betber 

rompoundable 
or not 

PiinMiment under the 
Indian IVnal Code 

B} what Court triable. 

Bailable 

Not rompouhil- 
able 

Impnaonment of either 
description for 7 
wars, or fine, or 
iMith 

Court of Session, 

Ditto , . 

Ditto . 

Ditto . . . 

Ditto. 

Ditto . 

Ditto . 

Imprisonment of other 
description for 7 
>ears, nith or with* 
out fine. 

Ditto. 

Ditto . . 

Ditto , 

Impnsoonient of either 
description tor 8 
>ears. with or with* 
out fine 

Court of SettioB, PrttU 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto . . 

Ditto . 

Imprisonment of other Presidency Magistrate 
deacnpUon for 2 or Magistrate ol the 
years, with or witb* first or second class, 
out fine. 

Not bailable . 

Ditto 

Transportation for life, 
or imprisonment oI 
either description 

for 14 years, with or 
without fine 

Court of Session 

Ditto 

Ditto . 

Imprisonment of other 
description fisr T 
years. With or with- 
out fine 

Ditto. 

Bailable 

Ditto . 

Imprisonment of either 
description for 8 
years, or fine, or 
both 

Court of Session, Presi- 
dency Magistrate or 
Ma^strate of the first 
class 

Ditto . • 

Ditto . 

Simple imprisonment Presidency Magistrate 
for 2 Tears, or fine, or Magistrate of the 
or both first or second class. 

Ditto 

Ditto . 

Imprisonment of either 
description for 2 
sears, or fine, or 
both 

Ditto 
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CODE OF CRIMINAI. FROCEDURE 


SCHEDULE 


XLV of 
18G0 
Section. 


Chapter XI.— False EnoEXcE avd 
3 * 


* 1 . .L Whether a war 

iVhctner the j^nt or a sum 

police may arrest ghall ordi 

without warrant nanly issue m 

or not. first instanoe 


Hesistance or obstruction to the 
lawful apprehension of another 
person, or rescuing him from 
lawful custodj. 

May arrest with- 
out warrant. 

Warrant 

If charged with an offence punish- 
able with transportation for life, 
or imprisonment for 10 years 

Ditto . 

Ditto 

If charged with a capital offence 

Ditto . 

Ditto 

If the person is sentenced to tran- 
sportation for 'life, or to tran 
sportation, penal servitude or 
imprisonment for 10 years or 
upwards 

Ditto . 

Ditto 

If under seotenee of death . 

Ditto . 

Ditto 


325A Omission to apprehend, or suffer- 
ance of escape on part of public 
serrant, in cases not otherwise 
proTided for — 

(a) m cases of intentional omission Shall not arrest Ditto . 
or sufferance without war- 

rant 


(t>) m case of negligent omission Ditto , . Summons . 

or sufferance 


2'25B Ilesistance or obstruction to law- May arrest with* Warrant 
fill apprehensioni or escape or out warrant 
rescue tn cases not otherwise 
provided for. 


226 Unlawful return from transporta- Ditto . • Ditto . 

tion 



talse EVincNcx and orrENcrs aoaivrt runuc justice 
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II — {Conid ) 


Om^crs AGAINST Pimuc Justice — (Confif ) 


5 


" 

S 

^Mjethfr bailal Ic 
or not 

^^hfthrr 
rompoundaUr 
or not 

tNinisbmcnt under the 
Indian IVnal Code 

II) what Court triable 

lUiUbIr 

Not compound 
able 

Impriaonment of either 
description for 2 
jears, or fine, or 
Itotb 

Presidency Magistrate 
or Magistrate of the 
first or second class 

Not bailable 

Ditto 

Imprisonment of either 
description for s 
years, and fine 

Court of Session, Presi 
dcncy Magistrate or 
Magistrate of the first 
class 

Pitto . 

. Ditto 

Imprisonment of either 
descnptiop for “} 
)ears, and fine 

Court of Session 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Transportation for life 
or imprisonment of 
either description 

for 10 }ears, and 
fine 

Ditto 


Bailable 

Ditto 

Imprisonment of either 
description for 3 
years, or fine or 
both 

Court of Session, Fresi 
dency Magistrate or 
Itlagistrate of the first 
class 

Ditto , 

Ditto 

Simple imprisonment 
for 2 years or fine, 
or both 

Presidency Magistrate 
or Itlagistrate of the 
first class 

Ditto 

Ditto 

Imprisonment of either 
description for 6 
months, or fine, or 
both 

Ditto 

[Not bailable] 

Ditto 

Transportation for life, 
and fine, and rigorous 
impnsonmeat for S 
years before trans 
portation 

Court of Session 



CODE OF CRIX1SAI< PaOCEDURB 




SCHEDTO-® 


ClIrtTEU XI — P*t.SE E'TOESCt MB 


1 

2 

3 

i 

XVi o! 

JSCO 

Section 

OSeoce 

Whether the 
police may arrest 
without narntot 
or not 

Whether “ 

nr a sum 

S. *b»“ 

t.4tay |««« 
ttw first instance 

-«5 

Resistance or obstruction to the 
)atrtal apprehension of another 

person or rescums li'ni from 
lawful custody 

May arrest with 
out svarrnnt 

Warmnl 


If charged with an offence punish 
able with transportation for bfc 
or imprisonment for 10 years 

Ditto 

pitto 


If charged with a capital offence 

Ditto 

pittd 


If th« person is sentenced to Iran 
aportation for ii/e or to trgn 
sportation penal servitude *r 
(inpriaonuent for 10 years or 
upwards 

Ditto 

Ditto 


If under sentence of death 

Ditto 

Ditto 


Omission to apprehend or poSer 
aafe of escape on part of public 
servant in cases not otheneise 
provided for«— 

^<7^ jp cases at intentional owissioo Shall not arrest 
or sufferance \nthout war 

rant 


(b) in case of negligent omission Ditto Summaa* 

or suJJeTanfe 


2250 Resistance or obstraction to Uw ^lay arrest svjth " arrant 
fill apprehension, or escape or out warrant 
rescue in cases not otherwise 
provided for 


225 Unlawful return from transpotta 
tion 


Ditto 


Ditto 



FALSE rvinir^cE an» onrscxs aoaisst ruiiLjc ju&ncr 


9] 


II. — (ConM.) 


^ot bailibl^ . Ditto 

Ditto . . Ditto 

Ditto , . Ditto 

Ditto . . Ditto 

Bailable . . Ditto 

Ditto . . Ditto 

Ditto , . Ditto 

[Not bailable] Ditto 


uni^hment timier the 
Indian IVnai Cndr 


Impfiionmcnt of either 
ueaenption for S 
ear*, or fine, or 
wth 

Imprisonment of either 
deaenption for 3 
)ears, am! fine 


Imprisonment of either 
rlewnpliop (or 7 
>rnr*, ami fine 

Ditto . . , 


Transportation for life, 
or imprisonment of 
either description 
for 10 }ear«, and 
line 


Imprisonment of either 
oeseription for 8 
years, or fine, or 
both 

Simple impnsoDiaent 
for 2 years, or fine, 
or both 


Imprisonment of either 
d^nption for C 
months, or fine, or 
both 


Transportation for life, 
and fine, and rigorous 
imprisonment for S 
years before trans 
portation 


0m>CE8 ACAt\8T PuBUC JURTTCT— (Coflfl/.). 


^7‘beUier bailable 


\\ hether 
•nmpoundable 
or not. 


8 


Ib Mbit Court triable. 


I’resiJency Mas>strale 
or Magistrate of the 
first or second class 


Court of Session, Presi* 
dency Afagistrate or 
Magistrate of the first 
riftsi. 

Court of Session 


Ditto 


Ditto 


Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class 

Presidency Magistrate 
or Ufagistrate of the 
first class 


Ditto 


Court of Session. 
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CODE OF CKIilWAL WOCEDIUBB 


SCHEDW® 


Cn.rres XI.— Fm.se Evjoe'« 


1 

2 

3 

4 

XSiV c4 
■itiO 


^\hetber tbe 
police may arresl 
fcrtiouf warrant 
or pof 

•Whetbef » 
rant or a su® 
moos sbaW or 
partly 

the first insUrtt 

227 

Violation o{ condition ot rcmssinn 
«/ ptfnisJjnjrnf 

Slmll not Arrest Snmioons 
Without war 
rant 

21.8 

InteutionAl insult or interruption 
to a public secvattt sittiog in any 
%tsge of & judieiaf proceeding 

pjfto 

Ditto 


Personation ol a juror or assessor 

Ditto 

Ditto 


Chapter XJI — Ofii-ACRS »e>ati.'o » 

231 

Coucter/eitfng', or performing any 
part ol tie process <f counter 
feiunp. com 

Jlay arrast with 
out warrant 

Martflo* 

282 

Counterfeitiog, or performing any 
port aS fhe process of counter 
/citing {he Queen's com 

D/tJu 

Ditto 

233 

H&btae, buying or seUins instru 
njeat /or the purpcee o/ counter 
felting com 

Ditto 

Ditto 


3faiiiDg, buying or selling instni 
ment for the purpose oi counter 
feitmg the Queen s coto, 
/Possession of lastrument or mate' 
r aI tar <be purpose of using the 
same for connterfejtjUf cwn 

It Queen's coin 

Ditto 

Ditto 

Ditto 

Ditto 

DvtW 

D>tW 

23C 

Abetting in British India the 
counterfeiting out of JJftVsh 
India of coin 

Ditto 

Ditto 

237 

Import or esTport of eounterfeil 
com hnofving the same to be 

Ditto 

Ditto • 





orrEscES heuatiso to coin and oo>TRSMrvT ptamts 


010 


II — (Confrf) 

Offences aomnst I’tuuc Justice — (Cowfrf ) 

5 0 7 8 


AMjflher biihblc 
or not 


hrther 

rompounilAblc 
or not 


Puniihmont uni!er the i> 
Indion I enal C^e * ^ 


uhat Court triable 


Not b&iUble Sot compound I'unuhmcnt of oriffinnl The Court by which the 
able Bcntenre, or if part original ofTcnce was 

of the punuhment triable 

has been undertone, 
the residue 

Iladable Z^itto Simple imprisonment The Court in which the 

for C months, or fine offence is committed, 

of 1,000 rupees or iubjcct to the provi 

tiolh sions of Ch XXX\ 

Ditto Imprisonment of either Presidency Magistrate 

aescription for 2 or Magistrate of the 

jears, or fine, or hrst (lass 

both 


Coin ast> Gosersment Stamfs 

Not tailable Sot compound Imprisonineot of either Court of Session 
al le description for 7 

years, and fine 

D tto Ditto Transportation for life Ditto 

or imprisonment of 
either descnption for 
10 years, and fine 

Ditto Ditto Imprisonment of either Court of Session Presi 

description for S dency Magistrate or 

years, and fine hfagistrate of the first 

class 

Ditto Ditto Impnsonmeiit of either Court of Session 

description for 7 

years, and fine 

Ditto , Ditto Imprisonment of either Court of Session Presi 

descnption for 8 dency hlagistrate or 

years, and fine Magistrate of the first 

class 

Ditto Ditto Impnsonment of either Court of Session 

diescription for 10 
years and fine 

Ditto Ditto The punishment pro Ditto 

Tided for abetting 
the counterfeiting of 
such coin within Bri 
tish India 

Ditto Ditto Imprisonment of either Court of Session Presi 

description for 3 denc) Magistrate or 
years, and fine Magistrate of the 

class 
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CODE Ot CJllMiKAL 


SCHEDmi 


CiupTEu XI —False Evidence aM) 


XL\ oJ 
mo 
section 


Offence 


yrheOiCT (he 

police may arrest » n,j, 

«.lh„ut,r,rrant 


jhe first iDst»ti« 


of P'lnishiDfjDf MOJisaion Shall not arrest Summons 

wthout war 




Ditto 


Ditto 


f’ersunation of * 

* juror or assessor 


Ditto 


Ditto 


ChaStxr Xll -~OF^Z^CES REIaATlSO Itf 


— aa.^ ortrii — VFfZ>CES «*.*.*1 

(Saf''?? ■’"‘■“r'TSoS-’' 


f _ ” uricsi wlin 

I counter out warrant 


'^part'o'r'l'h”'' ” aoy 

>«t,ac the 


Ditto 


Maluae buyinc 




Ditto 




feitiL %*’'‘’'P‘’se of ' 


»»..for„a‘’a.'X„?/»«<*e 
ff Queen’s com 


Ditto 

Ditto 


DUO 

Ditto 


?3C 




Ditto 

Ditto 


Ditto 

Dtto 


237 


''°mn {LiSe’tbt^ eonalerfm 
coouterfcjf ® same to he 


Ditto 



omiNCT^ rrXATivo ro cots asd oorrnsjirsT srisrps 


010 


n — (Confrf ) 

0lTn.CES ACAISST 1‘tTUC Jl '^T tcr— <f onfrf ) 
5 6 


^^'^lflher baiUM« 
or not 


\\*hrthfr 
CQtnpYiuntltl 1c 
of not 


t iiniiliinrnt under tlic 
Indian Icnal Cwlc 


'*ol biUble 


nailable 


DUo 


Not romr>ound I'untahmcnt of original 

•ble acntcncc, or if part 

«f the punishment 
hat IfMn undercone 
the rraidue 

D tto Simple imprmnmeiit 

for 6 montht or One 
of 1 000 rupeet or 
lioth 


Dttu Imnntonment of either 

ocaeription for J 
tears or fine or 
Mth 


Cors ASD GotEnsttpsT Stamps 


hot bailable Not cumpound Imprisonment of either 
able description for 7 

)ears and fine 

® tto Ditto Transportation for life 

or imprisonment of 
either description for 
10 years and fine 

Ditto Imprisonment of either 

description for 3 
}ears and fine 


D tto Ditto 

Ditto . D tto 

Ditto Ditto 

Ditto Ditto 

Ditto Ditto 


Imprisonment of either 
description lor 7 

years and Cne 
Imprisonment of either 
description for 8 

>ears and fine 

Imprisonment of either 
description for 10 
years and fine 
The pan shment pro 
vidra for abetting 
the counterfeiting of 
such cons wilhm Bn 
tuh India 

Impnsonment of either 
dearription for 3 
years, asd fine 


K 


11} irhat Court triable 


The Court b> srhich the 
oripmal olTcncc was 
triable 


The Court in which the 
offtnee IS committed 
subject to the provi 
sions of Ch XXK\ 

rresidcBcy Magistrate 
or Magistrate of the 
first (lass 


Court of Session 


Ditto 


Court of Session Presi 
dency Slagistrate or 
Magistrate of the first 
class 

Court of Session 


Court of Session PreSi 
dency Magistrate or 
Magistrate of the first 
class 

Court of Session 


Ditto 


Court of Session Presi 
denc> Magistrate or 
Magistrate of the first 
class 



920 


CODE OF CBTOWfAli PBOCEDUHE 


SCHEDTJLE 


Chaptee XII. — Offences beeatieo to 


1 

2 

3 

4 

XtVot 

1860 

Section 

Offence 

Whether the 
police may arrest 
snthout warrant 
or not 

Whether a war 
rant or s sum 
jjjons shall oral 
narily issue m 
the first instance 

238 

Import or e^port ot counterfeits 
of the Queen’s com, knowing 
the same to be counterfeit 

May arrest wth 
out warrant 

Warrant 

S39 

Having any counterfeit com known 
Vo be sotb wben \v came into 
possession, and delnenng etc , 
the same to any person 

Ditto 

Ditto 

210 

The same with respect to the 
Queen s com 

Ditto 

Ditto 

SU 

Knowingly delivering to another 
any counterfeit com as genuine 
which, when first possessed, the 
deliverer did not know to be 
counterfeit 

Ditto 

Ditto 

212 

Possession of counterfeit com b> 
a person who knew it to be 
counterfeit when |ie became 
possessed thereof 

Ditto 

Ditto 

213 

Possession of Queen's coin by a 
person siho knew it to be 
countcsteiV wbcw be became 
possessed thereof 

Ditto 

Ditto 

.’11 

Person employed in a Mint causing 
com to be of a dillefcni sreight 
os dimpo^Vmu. tram vKat fwicd 
b} law 

Ditto 

Ditto 

215 

Unlawfull} taking from a Mint 
an> coining instrument 

Ditto 

Ditto 

216 

Fraudulently diminishing the 
weight or altering the compost 
tiou of any com 

Ditto 

Ditto 

217 

Fraudulently diminishing the 

weight or altering the composi 
tion of the Queen a coin 

Ditto 

Ditto 

ilS 

Vlterog appearance of any com 
with intent that it aball pass as 
a com of a difltrenl deaciiption 

Ditto 

Ditto . 



OFTENCES EELATISO TO COIN AND GOVERNMENT STVMPS 921 

n — (ConM ) 




Coin and Government Stamps- 

-(Confrf ) 


5 

C 

7 

8 

MTiethfr bailable 
or not 

INhelber 
Coiupoun Jable 
or not 

Punnbment under tlin 
Indian Penal Code 

B> what Court triable 

^ot bailable 

Not compound 
at le 

Transportation for life 
or Imprisonment of 
eitl er description for 
iO )cnrs and fine 

Court of Session 

Ditto 

Ditto 

Imnrisnnmrnt of either 
mscription for 5 
jeara ant fine 

Court of Session Presi 
dency Magistrate or 
Magistrate of the first 
class 

Ditto 

Ditto 

Imprisonment of either 
description for 10 
)ears and fine 

Ditto 

Ditto 

Ditto 

Imprisonment of either Presidency' 'Masistrate 
description for 2 or Magistrate of the 
years or fine of ten first or second class 
timet the value of 
the com counter 
felted or both 

Ditto 

Ditto 

Imprisonment of either 
description for 3 
years and fine 

Court of Session Presi 
dency Magistrate or 
Magistrate of the first 
class 

Ditto 

Ditto 

Imprisonment of either 
description for 7 
years and fine 

Ditto 

Ditto 

Ditto 

Ditto 

Court of Session 

DA\t> 

Ditto 

Ditto 

Ditto 

D tlo 

Ditto 

Imprisonment of either 
des^'ription for 3 
year* and fine 

Court of Session, Presi 
dency Magistrate or 
Slagistrate of the first 
class 

Ditto 

Ditto 

Imprisonment of either 
description for 7 
years and fine 

Ditto 

D tto 

iia 

Ditto 

Imprisonment ot either 
description for 3 
yean and fine 

Ditto 


922 CODE OP dUlUHAl. PROCEDURE 

SCHEDULE 


CniPras XII OnrocEa BELiiwa m 


1 

2 

8 

4 

YSX’ «il 
1860 
Sectvott 

Oifence. 

^Vhetber the 
police inay arrest 
without warrant 
of not. 

•Whether a war 
rant or a snm 
fflOns s6a» "'S' 
iiarily «'«' >“ 
the first lostso" 

249 

Altering appearance of tlie Queen’s 
eoin T^Jth mieat that »i ahaU 
uisj aS a coin of a different 
oescnptiOB 

May arrest with 
out Nvarrant 

Warrant 

250 

Delivery to another of com 
posses^tc^ Tvith the knowledge 
that it Is altered 

Ditto . 

Ditto 

251 

Delivery of Queen's coin possess 
ed ivith the koowledtre that it j$ 
.titered 

Ditto . 

Ditto 

S5J 

Possessioit of altered com by a 
iJerson ^bo knew it to be altered 
rrhen he becaine possessed there 

of 

Ditto . 

Ditto 

ssa 

Possession of Queen’s <oin by a 
person who knew it to be after* 
ed when he became possessed 
thereof 

* Ditto E • 

Ditto 

234 

Delivery to another of coin as 
genuine wbicbf when first pos 
sessed, the deliverer did not 
know to be altered 

Ditto . 

Ditto 

255 

Counterfeiting a Govcmment 

stazop 

Ditto . • 

Ditto 

256 

Having possession of an instru-s 
ment or material for the purpose 
of ccunfcrfritiDg a Government 
stamp 

Ditto 

IftCfir 

* 

t iVaking, buying or selhng lostru* 
\ ment for the purpose of countevv 
\Mfmg a Government stamp 

Ditto 

Ditto 

253 

Sali\of Counterfeit Government 
)su^p. 

Ditto . 

Ditto 

259 

llavmg^ossession of a counterfeit 
Government stamp. 

Ditto 

Ditto 



OrrtvCES KEI VTINQ TO COIN AND CO\FnNMEST STAMPS 


023 


n — (Confii ) 


Cod. and GoAESNMrsT (Confrf ) 


5 

G 

7 

6 

UTielhcr 1 ailal te 
or hot 

hrlh^r 

c< mfKiiindal Ic 
or not 

I mi^hmont under the 
Inti an Irnal Cole 

H> wliat Court triable 

Not Ja labic 

Not compounti 
attc 

Imnnsonmcnt of either 
de^rntition for 7 
>rira and fine 

Court of Session Presi 
dcncy ^lagistrate or 
Magistrate of the 
first class 

Ditto 

Ditto 

Inipnuinment of cither 
description for 5 
)ear« and fine 

Ditto 

D tto 

Ditto 

Imprisonment « t either 
description for ID 
jear» and fine 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for J 
)enr< and fine 

Ditto 

Ditto . 

Ditto 

Impris inment of either 
description for 5 
yearr, and fine 

Ditto 

D tto 

Ditto 

Imprisonment of either 
description for 2 
year* or fine of ten 
limes the value of 
the coin 

Presidency Magistrate 
or Magistrate of the 
first or second class 

Ditto 

Ditto 

Transportation for life 
or loiprisonment of 
either description for 
10 years and fine 

Court of Session 

Ditto 

D tto 

Imprisonment of either 
description for 7 
years and fine 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

D tto 

Ditto 

Dtlo 

Ditto 

Ditto . . 

D tto 

Ditto 

Court of Session Presi 
dency ^fagistrate or 
Magistrate of the first 




CODE OF CPIMINaL PROCEDURE 





SCHEDUIE 


Chapter XII — Offences relating to 

1 

2 

a 

4 

XLV of 
1860 
Section 

Offence 

Whether the 
police may arrest 
without Warrant 
or not 

Whether a war 
lant or a sum 
jnons shall ord 
narily issue m 

the first instance 

260 

Using as genuine a CoTernment 
stamp known to be counterfeit 

May arrest with 
out warrant 

Warrant 

261 

Effacing any writing from a sub- 
stance bearing a Government 
stamp or removing from a 
document a stamp used for it 
■with intent Vo cause loss to 
Goiernment 

Ditto 

Ditto 

262 

Using a Goveroroent stamp knonn 
to bave been before used 

Litlo 

DUO 

263 

Erasure of mark denoting tbat 
stamp has been used 

Ditto 

Ditto 

263A 

Fictitious stamps 

Ditto 

D tto 


Chapter XIII — ^Offences iielath*^ 

261 

Fraudulent use of false instru 
meat for weighing 

SfaaU not arrest 
without war 
rant 

Summons 

26.1 

Fraudulent use of false weight or 
measure 

Ditto 

Ditto 

266 

Being in possession of false 
weights or measures for fratidu 
lent use 

Ditto 

Ditto 

267 

flaking or selling false weights or 
measures for froudulent use 

Ditto 

Ditto 


Chapter XIV — Offences AFFi:cm>a the 

269 

Kecligentlv do ng any set known 
to be 1 kely to spread infection 
of any d sease dangerous to 1 

May arrest with Summons 
out worrant 



OTTXSCES ItrU^TINO TO wnOllTS AND MrvSUUES 


n —{Contd ) 

Coin and Gomtnmtst Stamts — (C ondii) 


025 


5 


^Miellicr I silablr 
or not 


^Mietlior 
Pompoun lal le 
or not 


I’nnialimpnt unifr tlic « 
lijtlian Penal CoJo 


wliat Court triable 


Bailable 

Not compound 
able 

Imprisonment of either 
description for 7 
xcars or fine, or 
both 

Court o' Session, Presi 
dency Magistrate or 
^lagistrate of the 
first class 

Ditto 

Ditto 

Imnrisonment of either 
description for 0 
Tears or fine or 
both 

Ditto 

Ditto 

Ditto 

Imprisonment of cither 
description for 2 
years or fine or 
both 

Presiffcncy jragisCrote 
or Magistrate of the 
first or second class 

Ditto 

Ditto 

Imprisonment of either 
description for 9 
years or fine or 

Loth 

Court of Session Presi 
dency Magistrate or 
^lagistrate of the first 
class 

Ditto 

Ditto 

Fine of 200 rupees 

Presidency Magistrate 
or Iiiagistrate of the 
first class 

TO Weights and Measures 



Bailable 

Not compound 
able 

Imprisonment of cither 
description for } 
year or fine or 
both 

Presidency Magistrate 
or Magistrate of the 
first or second class 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

• Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


HEALTn, Safety, Convenience, Decency and Wohals 

Bailable Not compound Imprisonment of cither Presidency Magistrate 

able description for 6 or Majnstrate of the 

months or Bne or first or second class 
both 



yib 

CODE OF CRnilNAI, PEOCEDURE 





SCHEDULE 


CiiAPTER XIV. — Offences affecting the Public Health, 

1 

2 

3 

4 

XLVof 

1860 

Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

tVhether » war 
rant or a sum 
tnons shall ordi 
narily 

the first instance 

270 

Malignantly doing any act known 
to be likely to spread infection 
of any disease dangerous to life 

May arrest with 
out warrant 

Summons 

271 

Knowingly disobeying any qua 
rantme rule 

Shall not arrest 
without war 
rant 

Ditto 


Adulterating food or drink intend 
ed for sale, so as to make tbe 
same noxious 

Ditto 

Ditto 

273 

Selling any food or drink as food 
aad drink knowing the same to 
be noxious 

Ditto 

Ditto 

274 

Adulterating any drug or medical 
preparation intended for sale so 
as to lessen its efficacy, or to 
change its operation, or to make 
It noxious 

Ditto 

Ditto 

275 

Offering for sale or issuing from 
a dispensary any drug or rae 
dical preparation known to have 
been adulterated 

Ditto 

Ditto 

276 

Knowingly selling or issuing from 
a dispensary any drug or me 
(lical preparation as a different 
drug or medical preparation 

Ditto 

Ditto 

277 

Defiling the water of a public 
spring or reservoir 

Ditto 

Ditto 

278 

Making atmosphere noxious lo 
health 

Shall not arrest 
without war 
rant 

Ditto 

279 

Driving or riding on a public way 
so rashly or negligently as to 
endanger human life etc 

May arrest with 
out warrant 

Ditto 

2S0 

Navigating any vessel so rashlj 
or negligently as to endanger 
human life etc 

Ditto . 

D tto 



OFTTNCtS AFTCCnSO THE PUPlJC HEALTH, ETC. 


037 


lh~(Cor,td.) 


Satett, CovTEMEscr, DrcE-SCA AND Mobacs— (C onfrf.). 


5 

G 

7 

8 

^Mielher bailable 
or not 

hether 

compoundable 
or not 

Punishment under tlic 
Indian Pena] Code 

Jiy svlint Court triable 

Bailable 

Not cnmpouftd 
able 

Imprisonment of either 
description for S 
\eara, or fine, or 
l>oth 

Prcsidencs Jlagistrale 
or Magistrate of tbc 
first or second class 

Ditto 

Ditto 

Imprisonment of either 
ifesenption for R 
months, or fine, or 
Iwth 

Ditto 

Ditto . 

Ditto 

Imprisonment of cither 
description for G 
month*, or fine ot 
1,000 nii>ees, or both 

Ditto 

Ditto , 

Ditto 

Ditto . . 

Ditto 

Ditto 

Ditto . 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto . 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 9 
months, or fine of 
500 rupees, or both 

Any Magistrate 

Ditto 

Ditto 

Pine of 500 rupees 

Ditto 


DUfo , Ditto . Imprisonment of either Ditto 

description for C 
months, or fine of 
1,000 rupees, or 
both 

Ditto , . Ditto . . Ditto . . . Presidency ^laffistrate 

or Maeistrate of the 
first or second das 
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CODE OF CBIMmAD PROCEDURE 





SCHEDDIE 


Chapter XIV — Offences affecting the Public Health, 

1 

2 

3 

4 

XLV of 
1860 
Section 

Offence 

^Vbether the 
police may arrest 
without warrant 
or not 

Whether a war 
rant or a sum 
mons shall ordi 
narily issue m 
the first instance 

281 

Exhibition of a false light naark 
or buoy 

^fay arrest with 
out warrant 

Warrant 

282 

Conveying for hire any person 
by water^ in a vessel in such a 
state or so loaded, as to en 
danger his life 

Ditto 

Summons 

283 

Causing danger, obstruction or 
iDjury in any public way or line 
of navigation 

Ditto 

Ditto 

284 

Dealing with any poisonous sub- 
stance so as to endanger human 
life etc 

Shall not arrest 
Without war 
rant 

Ditto 

288 

Dealing with hre or any combos 
tible matter so as to endanger 
human life, etc 

May arrest with 
out warrant 

Ditto 

2S6 

So dealing with any explosive 
substance 

Ditto 

Ditto 

287 

So dealing with any machinery 

Shall not arrest 
Without war 
rant 

Ditto 

288 

A person omitting to guard 
against probable danger to 
human life by the fall of any 
building over which he has right 
entitling him to pull it down or 
repair it 

Ditto 

Ditto 

230 

A person omitting to take order 
with any animal in his posses 
Sion so as to guard against 
danger to human life or of 
grievous hurt from such animal 

May arrest with 
Out warrant 

Ditto 

200 

Committing a public onisance 

\ 

Shall not arrest 
Without war 
rant 

Ditto 

201 

Continuance of nuisance after 
injunction to discontinue 

May arrest with 
Out warrant 

Ditto • 



onT>cEs ArrrcTiNG the ruruc iifaltii, etc 




II — {Cvnid ) 

SAFm, CoNVEsicNCK, Decency avp Mohals— (C onfrf ) 

3 C 7 6 


liTiethfr bniUble 
or Dot 

\Nhftbfi 
rorn[>oun iablo 
or not 

Ihiniahmrnt un<lrr the 
Indian I'cnal Co Ic 

R) what Court triable 


Not rotniMjunJ 

Ifnpri«onment of either 
description lor 7 
scars or fine or 
lioth 

Court of Session 

Ditto 

Ditto 

Jmpnsoninent of either 
description for C 
months or fine of 

1 000 rupees or 

lioth 

JVesidencj Jtfajristrate 
or Alagistrate of the 
first or second class 

D ltd 

Ditto 

line of 200 rupees 

Ditto 

Dtto 

Ditto 

Imprisonment of either 
description for c 
months, or fine of 

1 000 rupees or 

both 

Ditto 

Ditto 

Ditto 

Ditto 

Any Masvstratc 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Presidency Magistrate 
or Magistrate of the 
first or second class 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Any lilagistrate 

Ditto 

. Ditto 

Fine of ^ rupees 

Ditto 

Ditto 

Ditto 

Simple imprisomnent Presidency Magistrate 
for 6 months or fine, or Magistrate ol the 
or both fi>'^t or second cUss 


117 



028 


CODE OF CatJONAI, FROCEDUkE 


SCHEDUIE 

Chapier XIV. — Offences affecting ttie Public HealtSi 


XLV of 
15G0 
Section 


Offence 


Whether a war 
Whether the jjjj p, ^ sum 
pol.ee m»y arrest j,ii „* 

ttilhout warrant „ 

the first instsace 


^'m'buov °* “ ''“S' 

^ out Warrant 


state, or so loaded as to en 
danger his life ® 

283 Causing danger, obstruction or Ditto 

nTvi‘« *“>® 

or navigation 

°ltanc“e so^, ^isonous sub Shall not arrest 
fif^ ete «“danger human without war- 


, Summons 


Ditto 


Ditto 


283 

Dealing with fire or any combus 

May arrest with 
out Warrant 

Ditto 

28G 

®°s»hs"tf 

Ditto 

Ditto 

28T 

So dealing with any machinery 

Shall not arrest 
without war 
rant 

Ditto 

283 

A person omitting to guard 
against probable danger to 
human life by the fall of any 
building over which he has right 
repmr”ft down or 

Ditto 

Ditto 

230 

A person omitting to tale order 
with any animal in his posses 
d^nA/r **^4 **fc euard against 

itangcr to human life, or of 
grievous hurt, from such animal 

May arrest with 
out Warrant 

Ditto 


»0 Comm.ll.nB , p„l,],c a„„,„p 


Shall not arrest 

\ svithout war 

rant 

tn'’a "tter Ma, arrest sr.lh 

iniaact.oo to a.!coni,„„e 



orrrvcEs Antcnso tjic pchlic nrALTii, etc OJO 

II — (ConfJ ) 


S^rm, CovTCMENcr, Dccnscr asd Mon\Ls — {tontd ) 


s 

C 

7 

8 

%\'hether Liulabir 
or not 

I'hethei 

rompounilalile 

not 

l‘un»htnenl under the 
Indian IVnal Coife 

It> whnt Court triable 

Fitilabl- 

^nt romi>oun<l 
a( If 

Impriiontnent of either 
deaeription for 7 
tears or fine, or 
iioth 

Court of Session 

Ditto 

Ditio 

ImprisoniReni of either 
deseriptioB for C 
months, or fine of 
1,000 rupees, or 

both 

Presideney Ma^ijtrate 
or Magistrate of the 
first or second class 

Ditto 

Ditto 

line of .*00 rupees . 

Ditto 

Ditto 

Ditto 

loprisonment of either 
desenptioo for C 
months, or fine of 

Ditto 


1 000 rupees or 
both 


Ditto 

Ditto 

Ditto 

Any Magistrate 

Ditto 

Ditto 

Ditto . 

Ditto 

Ditto 

Ditto 

Ditto 

Presidency l^Isgistrate 
or Magistrate of the 
first or second class 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto . 

Aii> Magistrate 

Ditto 

Ditto . 

1 HU of .IMI rii] ees 

Ditto 

Ditto 

. Ditto , 

■ Simple fmprisonineiit 
fur ft months or fine, 
or both 

rresufenej l^fagislrate 
or Magistrate of the 
first or second class 


117 



CODE OP ciimiNAir Procedure 


i)J8 

SCHEPUl^^ 


Chapter XIV — Offences affectino the Public Heaws 


l 

2 

3 

4 

XL\ of 
1SG<i 
Section 

Ofifcncfc 

IVhcther the 
police may arrest 
without svarraat 
or not 

Whether a 
rant or a su* 
moos shaB 
narjly “ 

the first instance 

t281 

Exhibition of a faUe lights mark 
or buoy 

May arrest with 
out warrant 

•Wairaut 

282 

Conveying for hire any person 
by water, in s vessel »n such a 
state, or so loaded as to en 
d\nger his life 

Ditto 

SiimfQOts 

283 

Causing danger obstruction or 
injury in any public way or line 
ol navigation 

Ditto 

Ditto 

281 

Dealing with any poisonous sub 
stance so as to endanger huoan 
life etc 

Shall not arrest 
without war 
rant 

Ditto 

Z8S 

Dealing with fire or an> combus 
tible matter so as to endanger 
human life, etc 

Jfay arrest with 
out warrant 

XhtW 

2SG 

So dealing with any explosive 
substance 

Ditto 

Ditto 

287 

So dealing with any machinery 

Shall not arrest 
without war 
rant 

Ditto 

2S3 

A person omitting to giiard 
against probable danger to 
human life by the fall of any 
building over which he has r ght 
entitling him to pull it down or 
repair it 

Ditto 

Ditto 

SS9 

A person omitting to take order 
With any animal in his posses 
Sion so as to guard agamst 
danger to human life or of 
grie\0U3 hurt from such animal 

Jlay arrest with 
out warrant 

Ditto 

200 

Coramilting a public nuKance 

Shall not arrest 
without war 
rant 

Ditto 

201 

Continuance of nuisance after 
injunction to discontinue 

May arrest with 
out warrant 

Ditto • 



oriTscts jkriTCTTNG TiiE fcwijc iiraTH. rrc. 0‘.’9 

n. — (Confcf.) 


Covrrxiirscr, DECrNC\‘ A^n MnittLs — ((.oiKti.), 


5 

C 

7 

8 

^^Tifther bulibic 
or not. 

Dfieifiei 

rampnundaii’c 
or Hot. 

I’uRivhmenl under the 
Indian Penal Cixlr 

It> whnt Court triable. 

Btlllbl* 

Not ronitMiund. 

able. 

Impnvtnfnrnt of either 
descfiption for 7 
\rara, or fine, or 
wlh. 

Court of Session. 

Ditto 

Ditto . . 

Imprisonment of either 
uetenption for C 
tnonibt, or fine of 
1,000 rupees, or 
lioth. 

Presidency Magistrate 
or Magistrate of the 
first or second class. 

Ditto . 

Ditto . 

Fine of trao rupees . 

Ditto, 

Ditto . 

Ditto . 

Imprisonment of either 
description for C 
months, or fine of 
1,000 rupees, or 
Utb. 

Ditto. 

DjiJo . 

Dftfo . . 

Ditto . . > 

Any MniutFite, 

Ditto . 

Ditto 

Ditto . 

Ditto 

Ditto . 

Ditto . . 

Ditto . 

Presidency Magistrate 
or Magistrate of the 
first or second cU$s. 

Ditto . 

Ditto 

Ditto . • 

Ditto. 

Ditto 

Ditto 

Ditto . 

Any Magistrate. 

Ditto . , 

Ditto . . 

Fine of 800 rupees 

Ditto. 
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. S/mp}e impriioninfat Presidency Mtgisli^tg 
for 6 monllis, or fine, or MA^istrste of the 
or both. first or second class 



030 


CODE OF CR TmTWAT. PBOCEDORE 


SCHEDULE 


Chaptek XIV. — Offences affectino the Public Healtb. 


1 

2 

8 

4 

XLV ol 
1860 
Section 

Offence. 

Whether the 
police may arrest 
witiouC warrant 
or not. 

Whether a war 
rant or a sum 
moDS shall ordi 
narily issue la 
the first instance 

292 

Sale, etc , o{ obscene books, etc. 

Way arrest with- 
out warrant. 

Warrant 

.'03 

Having IQ possession obscene 
books, etc., for sale ot exhibi 
tion 

Ditto . 

Ditto . • 

291 

Obscene songs .... 

Ditto . 

Ditto . • 

29tA 

Keeping a lottery office 

Sbel) not arrest 
without war- 
rant 

Summons . 


Publishing proposals relating to 
lotteries 

Ditto 

Ditto . 



CUATIEE XV.-CH-IMCES 

295 

Destroying, damaging or deGIinz 
a place of worship or sacred 
obicct with intent to insult the 
religion ot any class of persons 

May arrest with- 
out warrant 

Summons . 

296 

Causing a disturbance to an assem 
bly engaged in religious worship 

Ditto . . 

Ditto . 

29T 

Trespassing in place of worship 
or sepulture, disturbing funeral 
with intention to wound the 
feelings or to insult the religion 
of any person, or offering indig- 
nity to a human corpse 

Ditto . 

Ditto . 

293 

Uttering any word or making any 
sound in the hearing, or making 
any gesture, or placing any 
object in the sight of any person, 
with intention to wound hts 
religious fueling. 

Shall not arrest 
without war- 
rant. 

Ditto . 



onrvcts REiATiso to reuoion’. 


QSl 


11. — (ConfJ.) 


S\rm', CosTENJENCE, DECESCi* AND MoftALS-~(ConcM.). 


5 

C 

7 

8 

^Vbfther buUble 
or not 

^Vhelbep 
compoundable 
or not. 

Punishment under the 
Indian Penal C^e 

B) whnt Court triable 

BaiJaWe 

Kot compound, 
able 

Imprisonment of cither 
deseription for 8 
month*, or fine, or 
both 

Presidency Magistrate 
or Alagistrate of the 
first or second class 

Ditto . , 

Ditto . 

Ditto . . 

Ditto 

Ditto . 

Ditto 

Ditto . 

'[Any Idagistrate ] 

Ditto . , 

Ditto 

Impruonment of either 
uetenption for 6 
month*, or Gne, or 
both 

Ditto 

Ditto 

Ditto . 

Fine of 1.000 rupees . 

Ditto 

RELATTVO to ItEUOION. 



Bailable . 

Not compound 
able 

Imprisonmeot of either Presideucy Magistrate 
desenption for 2 or Magistrate of the 

years, or Gne, or first or second class 

both 

Ditto , 

Ditto 

Imprisonment of either 
actcnption for one 
year, or fine, or 
both 

Ditto 

Ditto 

Ditto . 

Ditto 

Ditto 

Ditto , . 

Compoundable • 

Ditto . 

Ditto 


* Substituted by S 150 of the Code of Crimiiul Procedure {Amendment) 
lOrj (XVIII of 1923) 
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CODE OF rpmniJAT. PROCEDURE 





SCHEDULE 



Chapter XVI — Offences 

1 

2 

3 

4 

XLV o! 
1860 
Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

Whether a war 
rant or a stun 
mons shall oral 
narily *“ 

the first instance 




Of Offences 

302 

Murder 

May arrest with 
out warrant 

Warrant 

303 

^lurder by a. person under sen 
tence of transportation for Me 

Ditto 

Ditto 

301 

Culpable homicide not amounting 
to murder, if act by which the 
death is caused is done with 
intention of causing death etc 

Ditto 

Ditto 


If set IS done with knowledge that 
it IS likely to cause death, but 
without any intention to cause 
death etc 

Ditto 

Ditto 

304A 

Causing death by rash or negligent 
act 

Ditto 

Ditto 

305 

Abetment of suicide committed by 
a child or insane or delmous 
person or an idiot, or a person 
intoxicated 

Ditto 

Ditto 

306 

Abetting the commission of 
suicide 

Ditto 

Dtto 

307 

Attempt to murder 

Ditto 

Ditto 


II such act cause hurt to any 
person 

Ditto 

Ditto 


Vltcmpt by life convict to murder 
if hurt IS caused 

Ditto 

D tto 

303 

Attempt to commit culpable homi 
cide 

Ditto 

Ditto 


If iu h act cause hurt to nny 
person 

Ditto 

D tto 



orrrscES attectino rnr human bod\ 933 


n -{Contd ) 


ATTtcnxc THE Human Bom 


5 

C 


8 

Whether 
or not 

^Vhether 
(ompoundable 
or not 

Puniihment under the 
Indian Penal Code 

By what Court triable 

fl/JfcHng Ltfc 




Not bailabW 

Not comnounil 
able 

Death, or transporla 
tion for life, and 
fine 

Court of Session 

Ditto 

Ditto 

Df*th . 

Ditto 

Ditto 

Ditto 

Transportation for life 
or imprisonment of 
either descnpiion for 
10 years, and fine 

Ditto 

Ditto 

Ditto 

Imprisonmeot of either 
description for 10 
\ears, or fine, or 
both 

Ditto 

Bailable 

Ditto 

Imprisonment of either 
description for i 
yean, or fine, or 
bolh 

Court of Session Presi 
deney Masistrate or 
Magistrate of the first 
class 

Not bailable 

Ditto 

Death, or transporta 
for life, or uspnson 
ment for lo years 
and fine 

Court of Session 

Ditto 

D tto 

Imprisonment of either 
description for 10 
years, and fine 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Transportation for life, 
or as above 

Ditto 

Ditto 

Ditto 

Death or as above 

Ditto 

Bailable 

Ditto 

Imprisonment of either 
description for 3 
years, or fine, or 
both 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 7 
years, or fine or 

Ditto 
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SCHEDULE 


Chapter XVI — Offences affecting 

1 

2 

3 

4 

XLVo! 

18G0 

Sectjon 

Offencf 

Whether the 
police may arrest 
Without warrant 
or not 

Whether a war 
rant or a sum 
mons shall ordi 
narily issue in 
the first instance 

309 

Attempt to commit suicide 

May arrest with 
out warrant 

Warrant 

81] 

Being a thug 

Ditto 

Ditto 


Of the Causing of Mtscarnage, 

of Injuncs to Unborn Chthlren 

312 

Causing miscarriage 

Shall not arrest 
without war 
rant 

Warrant 


If the woman be quick with child 

Ditto 

Ditto 

313 

Causing miscarriage without 

woman a consent 

Ditto 

Ditto 

SU 

Death caused by an act done with 
intent to cause miscamngo 

Ditto 

D tto 


If act done without woman a 
consent 

D tto 

Ditto 

8)3 

Act done with intent to prevent 
a child being born alive, or to 
cause it to die after its birth 

Ditto 

D tto 

313 

Causing death of a quick unborn 
child by an act amounting to 
culpable homicide 

Ditto 

Dtto 

81? 

31s 

ExTOsure of n child under 12 pears 
of age by parent or person 
having care of it with intention 
of wholly abandoning it 
Concealment of birth by secret 
disposal of dead body 

May arrest with 
out warrant 

n tto . 

D tto 

Ditto 



onxNCEs ^rrECTiso tiie lIU'tA^ bod\ 


ir.— (Confd ) 

THE IIinuN Horn— (Confff ) 


035 


5 

6 

7 

8 

UTiflhcr baiUIi e 
or nol 

D liether 
e< mpQunilnble 
or not 

l*uni*hmcnt under the 
Indian IVnal Code 

Dy what Court triable 


Nol compound 
able 

Simple impiisonment 
for one >rsr, or fine, 
or I'oth 

Presidency Magistrate 
or Magistrate of the 
first or second class 

Not Lailatilr 

Ditto 

Transportation for We, 
and fine 

Court of Session 

Exitoeure 

o/ InlanU ant/ 

of the ConceahnCut of Di^ths. 

IlaiUMe 

Not compouni 
able 

Imprisonment of either 
description for 8 
tearj, or fine, or 
Mtti 

Court of Session 

Ditto 

Unto 

Imprisonment of either 
desinpiion for 7 
)ears, and fine 

Ditto 

Not bailable 

Ditto 

Transportation for life 
or imprisonment of 
either description for 
10 years, and fine 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 10 
years, and fine 

Ditto 

Ditto 

Ditto 

Transportation for life, 
or as aliove 

Ditto 

Ditto 

Ditto 

Imprisonment of cither 
description for 10 
years, or fine, or 
both 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 10 
years, and fine 

Ditto 

Bailable 

Ditto 

Ditto 

l)jtto 

Imprisonment of either 
d^riplion for 7 
years or fine or 
bolb 

Imprisonment of cither 
description for 2 
years, or fine, or 
both 

'{Court of Session Pre- 
sidency Magistrate or 
Magistrate of the 

first class I 

Court of Session Presi 
dency Magistrate or 
Magistrate of the 

first' * * class 

‘ Thia entry 
(Amendment) Act 
* The vrorda ‘ 

was substituted by S 159 of the Code 
li«3 (XVIII of 192»> . . . 

yN. cxivind” were omitted by lOtd. 

of Criminal Procedure 
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CODE or cniuiN&i. peocedure 





SCHEDULE 

1 

Chapter XVI. — Offences AFFECn''G 

2 3 * 

XIV of 
1860 
Section 

Offence 

Whether the 
police may arrest 
Without warrant 
OT not 

iVhether a "sr 
rant or a sum 
tQons shall orat- 
nanly issue m 
the first instance 


Voly.nt.M\ly Vk\iTl 

Shall not arrest 
without war- 
rant 

01 

Swffl.OS'lUS 

324 

Voluntarily causing hurt by dan 
gerous weapons or means 

51ay arrest with- 
out warrant 

Ditto ' ' 

823 

Voluntarily causing grievous hurt 

Pitto • • 

Ditto • • 

326 

Voluntarily causing grievous hurt 
by dangerous weapons or means 

Ditto > 

Ditto • 

32T 

\oIuntanly causing hurt (o extort 
property or a valuable aecunty, 
or to constrain to do anything 
which IS illegal or which may 
facilitate the commission of an 
offence 

Ditto . 

Warrant 

328 

Administering stupefying drug 
with intent to cause hurt, etc 

Ditto . • 

Ditto • • 

329 

\oluntarily causing grievous hurt 
to extort property or a valuable 
security, or to constrain to do 
anything which » illegal, or 
which may facilitate the com 
mission of an offence. 

Ditto 

Ditto • 

330 

\oluntBrily causing hurt to extort 
confession or information, oc to 
compel restoration of property, 
etc 

Ditto . 

Ditto . 



orrcMCEs affectino toe jiuman body. 


n.— (Confd.) 

THE Human Body— (C ontrf.). 


037 


5 


6 


'nhetiier b&ilsbie 
or not 

^^Tiether 
compotindable 
or not 

runishment under the 
Indian Penal Code 

B> what Court triable 

Hurt. 




Bailable , , 

Compoundable . 

Imprisonment of either 
description for 1 
year, or fine of 1,000 
rupees, or both 

Any Magistrate 

Ditto . . 

Compoundable 
when permis 
tioQ IS ^ven 
by the Court 
before which a 
prosecution is 
pendiiSE 

Imprisonment of either 
description for 3 
years, or fine, or 
both 

Court of Session, Presi 
dency Magistrate or 
Magistrate of the 
first or second class 

Ditto . , 

Ditto . . 

Imprisonment of either 
description for 7 
years, and fine 

Ditto 

N’ot bailable . 

Kot compound 
able 

Transportation for life, 
or imprisonment of 
either description for 
10 years, and fine. 

Court of Session, Presi* 
dency Magistrate or 
Magistrate of the 
first class 

Ditto . 

Ditto . • 

Imprisonment of either 
description for 10 
years, and fine 

'[Court of Session, Pre- 
sidency Magistrate or 
Magistrate of the first 
class ] 

Ditto , 

. Ditto . 

Ditto . . . 

'[Court of Session ] 

Ditto 

. Ditto . 

Transportation for life, 
or imprisonment of 
either description for 
10 years, and fine 

Ditto 

Bailable . 

• Ditto . . 

Imprisonment of either 
•Mcription for 7 
. and fine. 

Ditto 

’ Substituted by 8. 3M of the 
IMS (XVIII of lOTS). ^ 

118 

Cnminal P 

(Amendment) Act, 
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schbduie 


CUiPTEB XVI.— OrrENCES AttECTlKS 

1 

3 

S 

1 

XLV of 
1860 
Section 

ORence 

Whether the 
police may arrest 
without warrant 
or not 

IVhether a war 
rant or a sum- 
mons shall ord 
nanly issue m 
the first instance 

S31 

Voluntarily causing grievous hurt 
to extort confession or informa 
tion, or to compel restoration of 
property, etc 

May arrest with 
out warrant 

Warrant 

ssa 

ciMswig hvsrt to deter 
public servant from his duty 

liAto » 

Ditto 

333 

Voluntarily causing grievous hurt 
to deter public servant from bis 
duty 

Ditto • 

Ditto 

331 

Voluntarily causing hurt on grave 
and sudden provocation not in 
tending to hurt any other than 
the person who gave the pro 
vocation 

Shall not arrest 
without war 
rant 

SumiDons 

333 

Causing grievous hurt on grave 
and sudden provocation not in 
tending to hurt any other than 
the person who gave the pro 
vocation 

May arrest mth 
out warrant 

Ditto 

836 

Doing any act which endangers 
human life or the personal safety 
of others 

Ditto 

Ditto 

837 

Causing hurt by an act which 
endangers human life etc 

Ditto • 

Ditto 

833 

Causing grievous hurt by an act 
which endangers human life, etc 

Ditto • 

Ditto 



orn:>iCi:fl AFn:cTD.o the humam body. 


II — (Confd ) 

THE Human Bod % — (Contd ) 

5 c 7 8 


^\'bether bailable 
Or not 


betber 

compoundable 
or not. 


’■'Sd^rpln^rtedl”' "S' Court tmbl. 


Not bailable Vot compound Imprisonment of cither Court of Session 
able description for 10 

years, and fine 


Bailable Ditto Imprisonment of either Court of Session, Presi 

description for S dene^ Magistrate or 

years, or fine, or Magistrate of the 

iMth first class 


Imprisonment of either Court of Session 
description for 10 
)ears, and fine 


Imprisonment of either Any Magistrate 
description for 1 
month, or fine of 500 
rupees, or both 


Hitto Compoundable Imprisonment of either Court of Session, Presi 

ivhen permis description for 4 denc^ Magistrate or 

Sion is given years, or fine of Magistrate of the 

by the &)urt 2 000 rupees, or first or second class 

before which a both 
prosecution is 
pending 


Ditto Not compound Imprisonment of either Any Magistrate 

able description for 8 

months, or fine of 
750 rupees, os both 


Ditto Compoundable Imprisonment of either Presideney Magistrate 

when permis description for 6 or Magistrate of the 

sion IS given months or fine of first or second class 

by the Court 900 rupees, or both 
before which a 
prosecution is 
pending 


Ditto . . Ditto Imprisonment of either Ditto 

description for 2 
years, or fine of 
t,ooo rupees, or 
both 


Not bailable Ditto 


Bailable (^mpoundable 


r 


0 

CODE OF CRlBIINAIi PROCEDURE 





SCHEDULE 


Chapter XVI. — Offences affecting 

1 

2 

S 

4 

XLV of 
1860 
Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

Whether a war 
rant or a sum 
tnons shall ordi 
narily issue m 
the first instance 



Of Wrongful Restraint 

341 

Wrongfully restraining any person 

May arrest with 
out warrant 

Summons • 

342 

Wrongfully confining any person 

Ditto 

Ditto 

343 

Wrongfully confining for three or 
more days 

Ditto 

Ditto 

SU 

Wrongfully confining for 10 or 
more days 

Ditto 

Ditto 

345 

Keeping any person in wrongful 
confinement knowing that a 
writ has been issued for bis 
liberation 

Shall not arrest 
without war 
rant 

Ditto 


W.snigAv' .'WHsRnAHVMV* .w rfwwft* 

out warrant 


W7 

Wrongful confineraent for the pur 
pose of extorting property or 
constraining to an illegal act. 
etc 

Ditto . . 

Ditto • 

84S 

Wrongful confinement for the pur 
pose of extorting confession or 
information, or of compelling 
restoration of property, etc 

Ditto . • 

Ditto . 



OFFESCIB AFrECnVC THE HUMAN BODY. 


941 


II — (ConM ) 


THE Human Body — (Conid ) 


6 

C 

7 

8 

^^hether bailable 
or not 

^\hcther 
eompoundable 
or not 

Punishment under the 
Indian Penal Code 

By what Court triable 

and Wronpful Confinfment 



Ditto 

Compoundable 

Simple imprisonment 
for 1 month, or fine 
of SOO rupees, or 
both 

Any Magistrate 

Ditto 

Ditto 

Imprisonment of either Presidency Magistrate 
description for 1 or Magistrate of the 

year, or fine of 1 000 first or second class 
rupees or ^tb 

Ditto 

(Compoundable 
when permit 
Sion IS civen 
by the < ourt 
before which 
the prosecutioQ 
IS peoding] 

Imprisonment of either 
description for 2 
years or fine, or 
both 

Ditto 

Ditto 

[Not compound 
able] 

Imprisonment of either 
description for 3 
years and fine 

Court of Session Presi 
dency Magistrate or 
Magistrate of the first 
or second class 

Ditto 

Not compound 
able 

Imprisonment of either 
description for 2 
years in addition to 
imprisonment under 
any other section 

Ditto 

Ditto 

[Compoundable 
when permis 
Sion IS Riyen 
by the Court 
before which 
the prosecution 
IS pending] 

Ditto 

Ditto 

Ditto 

[Not compound 
able ] 

Imprisonment of either 
description for S 
years and fine 

Ditto 

Ditto 

Ditto 

Ditto 1 

Court of Session Presi 
dency Magistrate or 
Magistrate of the 
first class 


' Substituted by S 130 of the 0>de of Criminal Troeedure (Amendment) 
1923 (X^ III of 1923) 
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SCHEDULE 


CoAPTER XVI.— Offevces affectikc 

1 

2 

3 

4 

XL\ of 
I860 
Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

Whether a war 
rant or a sum 
uiODS shall oral 
narily issue m 
the first instance 



Oj Wr, 

ongful Restraint 

311 

Wrongfully restraining any person 

^fay arrest with- 
out warrant 

Summons • • 

312 

Wrongfully confining any person 

Ditto > 

Ditto • 

813 

Wrongfully confining for three or 
more days 

Ditto 

Ditto . ■ 

344 

W'rongfully confining for 10 or 
more days 

Ditto . 

Ditto • 

345 

Keeping any person in wrongful 
confinement, knowing that a 
writ has been issued for bis 
liberation 

Shall not arrest 
Without war- 
rant 

Ditto . • 

31C 

INrongful conffnement m secret 

■^lay arrest with- 
out warrant 

Ditto • 

347 

Wrongful confinement for the pur 
pose of extorting property or 
constraining to an illegal act, 
etc 

Ditto . . 

Ditto • 

84S 

Wrongful confinement lor the pur 
pose of extorting confession or 
information, or of compelling 
restoration of properly, etc 

Ditto . • 

Ditto ' * 



o^^t^cEfi KTFzcn^G the human body 


II — (Contd ) 

THE Human Bod^— (Corf td ) 


941 


5 


C 


8 


Wbethfr baiUbW 
or not 


better 

rompoundable 
or not 


Punishment under the 
Indian Penal Code 


B)' what Court triable 


and Wronpful 

Ditto 


Con^nement 

Compoundable 


Ditto Ditto 


Ditto , [Compoundable 
when permii 
<ion IS 8iven 
by the < curt 
before which 
the prosecution 
IS pendmcl 

Ditto '(Hot compound 

able] 


Ditto \<it compound 

able 


Ditto '(Compoundable 

when perinis 
Sion IS ffiyen 

by the Court 
before which 
the prosecution 
IS pending] 

Ditto (Vot compound 

able ] 


Ditto . Ditto 


Simple imprisonment Any Magistrate 
for 1 month or fine 
of SOO rupees, or 
both 


Imprisonment of either Presidency Magistrate 
description for 1 or Magistrate of the 

year, or fine of 1 000 first or second class 

rupees or both 

Imprisonment of either Ditto 

description for 2 

years, or fine, or 

both 


Imprisonment of either 
description for 3 
years and fine 


Imprisonment of either 
aescription for 2 
years in addition to 
imprisonment under 
any other section 

Ditto 


Imprisonment of either 
description for 3 
years and fine 


Ditto 


Court of Session, Presi 
dency Magistrate or 
Magistrate of the first 
or second class 

Ditto 


Ditto 


Ditto 


Court of Session Presi 
dency Magistrate or 
Magistrate of the 
first class 


' Substituted by S 159 of the Code of Criminal procedure (Amendment) Act 
1923 (XMII of 1923) 
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CODE OF CBIMINAi;. PBOCEDVRE' 


SCHEDULE 


1 


Chapter XVI —Offences affxctdJC 
2 3 


XIV of 
1860 
Section 


Offence 


Whether the 
police may arrest 
without warrant 
or not 


Whether a war 
rant or a sum 
ni6a5 shall ordi 
natily issue la 
the first instance 


Oj Cnmtnd Forff 

352 Assault or use of crim nal force Shall not arrest Suramons 
otherwise than on grave pro- without war 
vocation rant 


853 Assault or use of criminal force May arrest with Warrant 
to deter a public servant from out warrant 
discharge of his duty 


354 Assault or use of criminal force Ditto Ditto 

to a woman with intent to out 
rage her modesty 

355 Assault or criminal force with ii» Shall not arrest Summons 

tent to dishonour a person without war 
otherwise than on grave and rant 
sudden provocat on 

856 Assault or criminal force in at May arrest with Warrant 

tempt to commit theft of pro- out warrant 

perty worn or carred by a 

person 

857 Assault or use of criminal force in Ditto Ditto 

attempt wrongfully to confine a 
person 


338 Assault or use of criminal force Shall not arrest SoinnK»i“ 
on grave and sudden provoca without war 
tion rant 


Oj hidnapptngf Abduetton 

863 Kidnapp ng 'lay arrest with ''Varrant 

out warrant 


Kilnapp Rg or abducting in order 
to murder 


8&t 


Ditto 


Dtto 



OnXNCES AFTZCTfNC TIIE lIUjtAS BOOV. 


&f3 


tl. — (Confd.) 


The HumavBodv— (C onld.). 


5 

6 

7 

8 

^^^lelher bailable 
or not 

. \Miether 
tompotindable 
or not 

Punishment under the 
Indian Penal Code 

By what Court triable 

and Assault. 




Bailable 

Compoundable • 

Imprisonment of either 
description for 8 
months, or Une of 
500 rupees, or both 

Any Magistrate 

Ditto 

Not compound 
able 

Imprisonment of either Presidency Magistrate 
description for 2 or Jlfagistrate of the 

years, or ^ne, or first or second class 

both 

Ditto . 

Ditto 4 

Ditto . 

Ditto 

Ditto . , 

Compoundable • 

Ditto 4 

Ditto 

Not bailable 

Not compound 
able 

Imprisonment of either 
description for 2 
years, or fine, or 
both 

Any Magistrate 

Bailable 

Ditto 

'[Compoundable 
when permis- 
sion IS piren 
by the Court 
before which 
the prosecution 
IS pending] 
Compoundable • 

Imprisonment of either 
description for 1 
year, or fine of 1,000 
rupees, or both 

Simple unpnsosinent 
for 1 month, or fine 
of 200 rupees, or 
both 

Ditto 

Ditto 

Slavery and Forced Labour. 



'[Bailable) 

Not compound 
able 

Imprisonment of either 
description for 7 
years, and fine 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of tbe first 
class 

Court of Session 

'(Not bailable . 

Ditto . 4 

Transportation for life. 


or nforous imprison 
tnent for 10 irars, 
and 6nc 


‘ Subttiloted by S 159 of tbe -Cede «f Crimwal Procedure (Atnendment) Act, 
1W8 (XVin of 1W3) 





CODE OF CRIHIM^D pBOCEDUBE 


SCHEDULE 


CSAWER XVI —Offences affectoq 


1 

2 

8 

4 

XLVof 

i860 

Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

tVhether a war 
rant or a sum 
mens shall ordi 
nardy iss“® 
the first instance 

865 

Kidnapp ng or abducting with 
intent secretly and \*rongfulty 
to confine a person 

May arrest with 
out warrant 

Warrant 

866 

Kidnapping or abducting a woman 
to compel her marriage or to 
cause her defilement etc 

Ditto 

Ditto 

366A 

A Procuration of minor girl 

Ditto 

Ditto 

86GB 

Importation of girl from foreign 

Ditto 

Ditto 

867 

country 

Kidnapping or abducting tn order 
to subject a person to grievous 
hurt slavery etc 

Ditto 

Ditto 

86S 

Concealing or keeping in confine 
ment a kidnapped person 

Ditto 

Ditto 

SCO 

Kidnapping or abducting a cbild 
mih intent to take property 
from the person of such child 

Ditto 

Ditto 

370 

Buying or disposing of any person 
as a slave 

Shall not arrest 
without war 
rant 

Ditto 

STl 

Habitual dealing in slaves 

May arrest with 
out warrant 

D tto 

372 

Selling or letting to hire a minor 
for purposes of prostitution etc 

Ditto 

D tto 

878 

Buying or obtaining possession of 
a minor for the same purposes 

Ditto 

Ditto 

871 

Unlawful eompulsor) labour 

'[Shall not arrest 
without war 
rant] 

Ditto 


• SuHttituUd by S J59 of tb« of Cnmtml Pwedure (AnicniJnw"*^ 
trrrt {Will of IKO) 



OFFENCES AFFECnsO THE Ht^MAN BODV. 


n. — (ConM.) 

THE Human Body— (C onfrf.). 


915 


5 

€ 

7 

8 

11 htther bailable 
or not 

llhether 
rompoundable 
or not 

Punishment under the 
Indian Penal Code 

By what Court triable 

Kot bailable . 

Not cooinound 
able 

Imprisonment of either 
description for 7 
years, and fine 

Court of Session, Prest 
dcncy Magistrate or 
Magistrate of the first 
class 

Ditto , 

Ditto . 

Imprisonment of either 
description for 10 
years, and fine 

Court of Session 

Ditto , 

Ditto 

Ditto , 

Ditto 

Ditto . 

Ditto . . 

Ditto . . 

Ditto 

Ditto . , 

Ditto 

Ditto . 

Ditto 

Ditto 

Ditto . 

Punishment for bid 
napping or abduc 
tion 

'fCourt of Session, Pre- 
sidency Magistrate or 
Magistrate of the 
first class ] 

Ditto . 

Ditto . 

Imprisonment of either 
clescription for 7 
years, and line 

Ditto 

Bailable . 

Ditto . , 

Ditto . . 

Court of Session 

Not bailable 

Ditto . 

Transportation for life, 
or imprisonment of 
either description for 
10 years, and fine 

Ditto 

Ditto 

Ditto 

Impnsonment of either 
description for 10 
years, and fine 

Court of Session, Presi 
dency Magistrate or 
Magistrate of the first 
class 

Ditto 

Ditto 

Ditto • • 

Ditto 

Bailable . 

CoRipoundable . 

Impnsonment of either 
description for 1 

Any ^fagistrate 


ye»r, or 
both 


' Added by S * of the Indian Penal Cbde (Amendment) Act (\X of 1923) 
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CODE Or CRifttnrAL procedure 




SCHEDULE 

Chapter XVI. — Offences affecting 
R 4 


XLV of 
im 
Section 

Offence 

Whether the 
police may arrest 
sMthout svarrant 
or not 

Whether a war 
TflDt or a sum 
mons shall ordi 
nanly issue m 
the 6rst instance 




01 

srs 

Rape — 

If the sexual intercourse was by 
a tnan with his own wife 

Shall not arrest 
Without war 
rant 

Summons . 


In any other case .... 

May arrest with 

out warrant 

Warrant 




0/ Vnnatunl 

srr 

Unnatural offences , 

May arrest with 
Out Warrant 

Warrant • • 



Chapte* XVIl — Ofteicw 




0! 

370 

Theft . . . , 

May arrest With Warrant • • 

out warrant 

380 

Theft m 8 building, tent or vessel 

Ditto . . 

Ditto 

331 

Theft b> clerk or servant of pro- 
in possession of master or 
employer 

Ditto . 

Ditto • 


Theft preparstion having been 
made for causing death, or burt, 
or restraint, or fear of death, or 
pi hurl or of restraint, m order 
to the rommittine of such theft, 

V "tirinj: after committing 

.V ®'’i tetaming property 

taken by It 

Ditto . 

Ditto • 

01 

3»t 

Shall not arrest Warrant . • 

r»itbout war* 
tant. 


OFFENCES AGAINST FROPEHtY. 


047 


If— (Confd) 


THE Humav Bod>— (C ondd ) 


3 

C 


8 

^Vhether baiUbte 
or not 

^Nhcther 
compoundable 
or not 

Punishment under the 
Indian Penal Code 

By what Court triable 

Bape 




litilahlf 

Not compound 
able 

Transportation for {i/e 
or imprisonment of 
either discription for 
10 ^ears and fine 

Codrt of Session 

^ot bsitable 

Ditto 

Ditto 

Ditto 

Offtncea 




^ot bsiUble 

Not compound 
sbU 


'' * c » « 

AOaINST PaoPERTY 



Thtjt 




^ot bailable 

Not compound 
able 

Imprisonment of either Any Magistrate 
descnplion for 9 
years, or fine, or 
both 

Djtto 

Ditto 

Imprisonment of either 
description for ^ 
years and fine 

Ditto 

Ditto 

Ditto 

Ditto 

Court of Session Presi 
deney Magistrate or 
^Ifagistrate of the first 
or aecond class 

Ditto 

Ditto 

Rigorous imprisonment 
10 years and 

hne 

Court of Session presi 
deney Magistrate or 
^fagistrate of the first 
class 

BxtoTtton 




I^ailabte 

Not compound 
able 

Imprisonment of either 
^•scriptioD for 9 
xears or fine or 
Istb 

Court of Session Presi 
demy ^lagittrate or 
'Magistrate ol the first 
or second class 



948 

CODE OP CRIMINAL PROCEDURE 





SCHEDULE 



Chapter XVII. — Offences 

1 

2 

3 

4 

XLV of 
18C0 
Section 

Offence 

Whether the 
police may arrest 
Without warrant 
or not 

Whether a war 
rant or a sum 
mons shall ordi 
narily issue m 
the first instance 

885 

Putting or attempting to put in 
fear of injury, in omer to com 
mit extortion 

Shall not arrest 
without war- 
rant 

Warrant 

886 

Extortion by putting a person in 
fear of death or grievous hurt 

Ditto . 

Ditto . 

887 

Putting or attempting to put a 
person in fear of death or grie 
\ous hurt in order to commit 
extortion 

Ditto . 

Ditto . 

838 

Extortion by threat of accusation 
of*an offence punishable with 
death, transportation for life, or 
imprisonment for 10 years 

Ditto . . 

Ditto . • 


If the offence threatened be an 
unnatural offence 

Ditto 

Ditto • • 


Putting a person in fear of accusa 
tion of offence punishab'e with 
death, transportation for life, or 
with imprisonment for 10 years, 
in order to commit extortfon 

Ditto . 

Ditto • 


If the offence be an unnatural 
offence 

Ditto 

Ditto • 




Of Itohhertj 

802 

Poblicry 

^lay arrest with 
out warrant 

Warrant • 


It committed on the highway l>e- 
tween sunset and sunrise 

Ditto . 

Ditto . 

SOI 

Attempt to commit robbery 

Ditto 

Ditto . 

SOI 

Person voluntarily causing hurt in 
committing or attempting to 
commit robliery, or any other 
person jointly eonremeU in sueh 
robliery 

Ditto 

Ditto . 




OFFEbCES 

AGAINST PROPERTY. 

949 

II. — (Conid ) 




ACADJST Property— (C onfrf ) 



5 

C 

7 

8 

Uhether bailable 
or not 

^Vhether 
compoundable 
or not 

Punishment under the 
Indian Penal Code 

By \>hat Court triable 

Bailable 

Not compound 
able 

Imprisonment of either 
description for 2 
>cars or fine or 
both 

Court of Session, Presi 
dency Magistrate or 
Magistrate of the 
first or second class 

Not bailable 

Ditto 

Imprisonment of either 
description for 10 
)ears and fine 

Court of Session 

Ditto 

Ditto 

Imprisonment of either 
descnplion for 7 
>ears and fioe 

Ditto 

Bailable 

Ditto 

Imprisonment of either 
description for 10 
years and fine 

Ditto 

Ditto 

Ditto 

Transportation for life 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 10 
years and fine 

Ditto 

Ditto 

Ditto 

Transportation for life 

Ditto 

and Dacotty 




Not bailable 

Not compound 
able 

Rigorous imprisoment 
for 10 years, and 
fine 

Court of Session, Presi 
dency llfagistrate or 
Magistrate of the 
first class 

Ditto 

Ditto 

Rigorous imprisoment 
for la years, and 
fine 

Ditto 

Ditto 

Ditto 

Rigorous imprisoment 
for 7 years, and fine 

Ditto 

Ditto 

Ditto 

Transportation for life, 
or rigorous imprison, 
ment for 10 years, 
and fine 

Ditto 
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OFFCSCES aOMNST mOPEIlTl. 

n— (ConM) 

AGtISST Propertv — (Contff ) 

5 t T 




Not bailable 

Not compound 
able 

Transportation for life 
or rigorous imprison 
tnent for 10 years 
«nd fine 

Court of Session 

Ditto 

Ditto 

Death transportation 
for life or rigorous 
imprisonment for 10 
years and fine 

Ditto 

Ditto 

Ditto 

Kigorous imprisonment 
for not less than 7 
years 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Rigorous imprisonment 
for 10 years and 
iiTie 

Ditto 

Ditto 

Ditto 

Transportation for life 
or ngorous imprison 
ment for 10 years 
and fine 

Ditto 

Ditto 

Ditto 

Rigorous imprisonment 
for 7 years and fine 

Court of Session Presi 
dency Magistrate or 
Magistrate of the 
first class 

Ditto 

Ditto 

Ditto 

Court of Session 


of Property 

Dailabte 


Ditto 


rCompoundable Imprisonment ol either \n> ^lagistrate 
,vtien permis- description for 2 

»,on IS Riven years or fine or 

by the Court both 

before which 


the prosecution 
IS pending] 
>ijot compound 
able 


Imprisonment of either Court of Session Dresi 
description for 1 dencj Magistrste or 
years and fine ^lagistrate of the 

first or second clas 


‘ Substituted by S 159 of the Code of Criminal procedure (Ame 
1933 (X\ III of 
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CODE OF CRtMIHAl. FROCEDUPE 


SCHEDUI'E 


Chapter XVII.— Offences 


1 


S 

4 

XLV of 
I860 
Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

Whether a war 
rant or a sum 
mons shall ordi 
jianly issue m 
tne first instance 

1* 

If b> clerk or person employed hy Shall not arrest 
deceased without war' 

rant 

Warrant . 




Of Cnminnl 

40G 

Criminal breach of trust 

May arrest with 
out warrant 

Warrant . 

4or 

Criminal breach of trust by a 
carrier, wharfinger, etc 

Ditto . 

Ditto . 

403 

Criminal breach of trust by a cictk 
or servant 

Ditto . . 

Ditlo . • 

409 

Criminal breach of trust by public 
servant or by banker, merchant 
or agent etc 

Ditto 

Ditto . • 



0/ Ihr tlmii"’? 

411 

Dishonestly receiving stolen pro- 
perty , knowing it to t>e alotcii 

May arrest with- 
out, warrant 

M arrant . • 

412 

Dishonestly receiving stolen pro- 
perty knowing that it sets ob- 
tained by dacoily 

Ditto . 

Ditto . 

419 

Ifshitusll} dealing in stolen pro- 
perty 

Ditto . 

Ditto . 

4lt 

Assuting in eonceslment for di» 
poval of stolen property knowing 
it to tie stolen 

Ditto . 

Ditto • 


Th^ ficutr* ••lAS” vrtrt omittM by S 19® Cot!^ of CriniintJ Pfowlurf 

lAmendw^M) An 1023 (X.MI1 of J025) 



OrJTSCES \GUNST PROIEIlT\. 


958 


II. — (fonfd.) 


ACussT I’noirRT\ — (fori/f/ ) 

5 r. 7 


or not 


Ulxthcr 
c<itniK»iin*tit»lc 
or not 


l*iini$hmpnt timlcr the 
Indiiii IVnal Code 


Uy what Court trnhle 


Bailable 


''"I compoimil Imprivinment of either Court of Session, Bresi 
description for 7 dency Itlajristrate or 
jenrs and fine Vapistrate of the 

first or second class 


of Trusf 


iNot bailable 

f'ol tonipound 
able 

Imprisonment of either 
description for 3 
>eirs or fine or 
both 

Court of Session Presi 
ilency Magistrate or 
Magistrate of the 
first or second class 

Ditto 

Ditto 

Imprisonment of either 
description for 7 
years and fine 

Court of Session Presi 
deDc> Magistrate or 
Magistrate of the first 
class 

Ditto 

Ditto 

Ditto 

Court of Session Presi 
dency Magistrate or 
^fagistrate of (he 
first or second class 

Ditto 

Ditto 

Transportation for life 
nr imprisonment of 
either description for 
10 >ears and fine 

Court of Session Presi 
dency Magistrate or 
Magistrate of the 
first class 


»j Htolcn 

ProjnrUi 



^ol bailabk 


't con 
al It 

ipound Imprisonment cf cither Court of Session Presi 
docnillon for 3 demy Aligistrate or 
ycirs or fine or ^'a^, strate of the 

both first or second class 

Ditto 



Ditto 

Transportation fnr life Court of Session 
or imprisonment for 

10 years and fine 

Ditto 



Ditto 

Transportation f (r life Ditto 

or imprisi nment of 
cither dcscriptinn for 

10 >cars and fine 

Ditto 



Ditto 

Imprisonment of either Court of Session Presi 
ciesi ri| tion for <J »lcnc> Alacistratc or 


scars or fine or Mssistrate of the 
I oth lirst or second class 


120 



031 


conr or criminal rnocEDunr 


sciinouL 


ClIMTril XVII.— OlTENCT 


\l.\ of 
SccMon 


Offciicr 


Mlirlhcr Ihc 
poller nTfrst 
uithoiil Mimnl 
or not. 


Mliellier a "si 
r.int or i mito 
ntons on!i 

narili ivsiir in 
the first instatirt 


( 

•1? Ihratinc . .... Slnlt not nrrr'l >1 arrant . 

uiliittiil »r»r- 
rant. 


IIS Chratuiff a prr'on whov* mlerrst Ditto . . Ditto • 

the ofT<n<lcr was Inmml. either 
h\ law or h) legal cvntraet to 
proleet 


lit Cheating h) peraonation . . 'Ia> nrrral a»iih Ditto • 

out warrant. 


l.t) Chraling anil lhcrrl»\ «lixhimr'tl> Ditto . . Ditto • 

iniluring clelnen •'! proprrl) or 
the making, atirralion or •!<*« 
tnietion aif a aalualle sertint) 


0/ rmu,M,nl IM'I’ 

t2l IrauitnUiil rrimiTal i»r r«*nreal Shall nt»t arrr*l D arrant 
menl tf t'lapeflj, ctr , to aiithnul war 
prrarnt tlotril ution among rant. 

<?3 I ran lulrntlj prrarnting fn>tn Ditto . . Ditt » 

tving tniilr ararlallr f<r hia 
rreilitora a itrl I or ilrmarMt rlur 
to tV oWfolrr 


orrr_sct«i aoaisst rnorrR'n’. 


II —(Contii ) 

Ar\i\«!T PjjomtT^ — (('until I 


955 




r Inilal It* 
not 


r«ini]><Jiinii^t Ir 
c r n<it 


Piiniflinicnt under the ,> 
Indiin I’inni <m!e 


wlint Court inalile 


( heaiin^ 
Italia? 1e 


IhHo 


Ditto 


Ditto 


|( ompoimdalde Imprisonment «f cither Prcsulenej Magislnle 
when ikcrtnis i|oserip(i<m for I nr Magistrate of the 

*rt7rt rs prsen se-tr, ar Sntr, or tint or sccoitJ clast 

h) the Court iMjth 
liefore uhu h 
the prosecution 
IS jitndingl 


(Compoiindal le Imprisonment of either Court of Session Fresi 
when permis description for j (ienc>' Magistrate or 

iion IS gisen jesrs or fine or Magistrate of the 

h) the Court both first or second class 

before which 
the prosecu 
tion IS pend 
mg 1 


(Compoundalde Ditto Ditto 

when permis 
Sion IS given 
hy the Court 
hefore which 
the prosccu 
tioii IS nend 
mg 1 


) Compoundahle Imprisonment of other Court of Session Presi 
when permis description for 7 ciency Magistrate or 

Sion IS given yejrs and fine Magistrate of the 

hy the Court first cliss 

hefore which 
l)ic prosetii 

ing ] 


I)f<pn\itin>i of PrtipcrlU 


HailnLlc* 


Not conipoun 1 
ahic 


Imprisonment of cither 
description for J 
jeirs «r fine or 
> >th 


Prcsidenej Magistrate 
or Magistrate of the 
lirst or second class 


Ditto Ditto Ditto 


Ditto 


•aiihstitiiled li> ‘s 15'’ *1”* Cole of Criminol Pioeednrc (\nienlmenl) Act, 

19-it (Will ot lO-J)) 



1)50 


conr or criminal rnocEnunr 


1 


SCIIKDULK 

CiiArTui XVII — OirrscFS 
a 4 


\I \ of 

IK(0 Offitui 

S((tion 


Whcllipr llip 
|)()Ikc may nrrist 
uitlinut wnrrniit 
or not 


Wlirtlicr n 
mill or a sum 
nioiis shall ur'h 
naril> issue m 
Ihc first inslanrc 


Ijj I rniiiliilcnt txieiilmn of of Shall jiol arrest Warrant 

Ininsfer eiinlaiiiini; a fnlse slnlt svitlioiit war 
Mil III of (oiisiili raliitn rant 


4.‘l I raiiihilint remosal or oomeal Ditto Ditto • 

iwut of rnnwrti, of hunsiU «r 
iiii> (itlu r ]i( rsoit or nsHiYtini; in 
till donur thereof or elishnnistly 
rthaMtij; aii) ihiunml or ilaiiii 
to ohidi 111 IS (iitilhel 

01 

IJo Misihirf S],al1 not arrest Siiminons . • 

ssithoiit war 
rani 


I.*? Misihief ami tlirril) eniismc Ditto Warrant • 

ihiiini,{ to the ntnoiint of 5ii 
riiiMis or ii]mari)<. 


4.*s Misihief 1i> killini;, poisoninc, Ma> arrest svilh Ditto 
timniinc or renihrinj; useless met narraiit 
an) animal of tiir snliie of 
111 ru|Nes or uimarels 

\Usc\ssef t'i ketUftt, ^wwMswsst, DetUs Ditto 

iiiniiiiini; or rriilerini; useless 
ail) rlr|hatil, ramei lieirsr, rie • 
sslintcsrr Ilia) lie its sniiir or 
an) olio r nnininl of the snliie 
if Sn rtiiMes or eipnnrels 


4SII Alisrliirf ) ) eniisint; eliminiitinn of l)itto 
sun h <f seatrr for nKrie nlliiral 
I iir|Nisrs etr 


Ditto . 



Offences against pbopeutv. 


957 


11 — (Ciintd.) 

ACiiNST PnorEji'n' — (Cunti}.). 
5 c 


Wlidher b^ilaUp 
or not 


U Jielhcr 
tanipoiinital>(e 
or not 


Punislimrnt iind^r thp 
Imiian I'cnal Code 


Ify whnt Court trnli’e 


IlailaUe 


Ditto 


Nnl ronipoitnd Impri<o*’nici>t of cither pre*iidency Magistrate 
aide «irscri|itioii for 2 or Magistrate of the 

>cnrs, or fine, or first or second cla»s 

1)01)1 

Ditto DiUu Ditto 


^iischtef. 

liadaljle Camiaoundable Imnnsonroenl of either A^ny Magistrate 

svhen the only description for 3 

loss or damage months or fine or 

caused ts loss hotli 
or damage to 
a private per 


Ditto Ditto Imprisonment of either Prcsideney Magistrate 

description for 2 or Magistrate of the 

year*, or fine, or first or second class 

loth 

Ditto Not compound Ditto Ditto 

able 


Ditto 


Ditto 


Imprisonment of either 
cA'scrrp'ficJrc Aw 3 
years, or fine, or 
imth 


Court of Session, Presi 
Vinsvse/Tifd’ Jv 
Msgisirate of the first 
or seccind class 


Ditto ICompoundable Ditto Ditto 

when pcrmis 
Sion IS given 
by the Court 
liefore nbieb 
the prosccii 
tion IS /wnd 
mg 1 

' Substiliitcd by S W) of the tode of Crimmat Procedure (ImcndmcntJ 
1H2J (\\ in of lO-.M) 



OiS 

CORE or CniMlNAI. PJlOCEDURE 





SCHEDULE 



CirAPTrn XVII.— OmNcfi 

I 

2 

a 

4 

XL\ ot 
lsr,o 

St c turn 

Offence 

Wielhcr the 
polkc may arrest 
luthont narrant 
or not 

Whether a war 
rant or a <iini 
inon* shall oriii 
mrd> issue m 
the first inslniirr 

ni 

Mischief hy injurj to piihlic rond, 
bridce, naMirame river, or navi 
;;ahlc channel and rendering? it 
OT )esi saf^ lor tro»c) 
Imj; or convci ing ptoperli 

Maj nrresl viitli 
out warrant 

Warrant 

»!.* 

Mischief h) causing iniindAtion or 
nhvtnictinn to nuhlic dramaee. 
Attended with dainace 

Dillo . 

Ditto 

4^1 

Mischief h> deslrojinc or moving; 
or renderine less useful A Ii/rlit 
house or sea marh, or bj ex* 
hihitinc false lights 

Ditto . , 

Ditto . • 

4.')l 

Mischief b> destro>inR or movins. 
etc a land mark fixed b> public 
AUthorit) 

Shall not arrest 
Without war 
rant 

Ditto . • 

•Ut 

4V. 

^fischief hj lire or explosive sub- 
stance with intent to enuse 
dvmatre to Amount of 100 ru|>ces 
or iipuarils, or. in ense of nen 
cidtiirnl procedure 111 rupees or 
ti|iuArds 

Mischief b> fire or explosive suli- 
slancc uilh intent to destroy n 
house, etc 

Mn> arrest with 
out warrant 

Ditto 

Ditto 

Ditto . • 

43” 

Mischief viith intent to desiroj or 
make unsafe a drrkrd vessel or 
a vessel of VO tons burden 

Dilln 

Ditto . • 


The mischief desenWd in the last 
section when rommitted !•> firi 
or nn) explosive siilnlanrc 

Ditto . 

Ditto 

4r) 

lliinnins vessel ashore with intent 
to commit then, etc 

Ditto . . 

Ditto . 

410 

Mischief eommitted after prensra 
tion made f >r causinx death or 
hurt, rtc 

Ditto 

Ditto > 




OFFENCES 

lOAISST rBOFERTi. 

959 

n . — (Cvnld ) 




4i.\ivsT PnorEriTi — (Coutd ). 



5 

G 

7 

8 

M hcthcr btilabic 
or not 

briber 

cumpoiindnl tc 
or not 

Ptinishmrnt under the 
Indian I'cnal Lode 

By wlnl Court triable. 

Uailabic 

'INot compoiiod 
able ] 

Imnnsonment of cither 
description for 5 
>eArs, or fine, or 
both 

Court of Session, Presi 
denev Magistrate or 
Magistrate of the 
first or second class 

Uitlo 

Nut <.U'l>]>Ulttl|| 
able 

Imprisoiiniint of either 
description fur 5 
>cars, or fine, or 
both 

Court of Session, I’resi 
diniy Magistrate or 
Magistrate of the first 
or second class 

Ditto 

Ditto 

Imprisonment of either 
ilcscription for 7 
years or fine, oi 
both 

Court of Session 

Ditto 

Ditto 

Imprisonment of either 
ileMription for 1 
year, or line or 
both 

Presidency Magistrate 
or Magistrate of the 
first or second class 

Ditto 

Ditto 

Imprisonment of cither 
ifesiription for 7 
years ond fine 

Court of Session, Presi 
cicncy Magistrate or 
Magistrate of the first 
class 

Not billable 

Ditto 

Trniis|>ortiti<ni tor hfc 
or imprisonment of 
either description for 
10 years ond fine 

Court of Session 

Dillo 

Ditto 

Imprisonment of cither 
description for 10 
years and line 

Ditto 

Dittu 

Ditto 

Transportation for life 
or imprisonment of 
either deseription for 
10 years and fine 

Ditto 

Ditto 

Ditto 

Imprisonment of cither 
description for 10 
years and (me 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 5 
years and fine 

Court of Session Presi 
dency Magistrate or 
Magistrate of the first 

Substituted b> S 150 of the Coile of Criminal rroccdurc (\mendmcnt) \ct 
lO.M (Win of ICTM) 



900 


CODE or CKIBIINAL mOCEDUBE 


SCHEDULE 


Chaptfb XVII. — Offxvcfs 


1 

3 

3 

4 

XU o{ 

ScLtIUU 

Offence 

\\licther the 
police ina> nrrest 
scithoiit ssnrrant 
or not 

Mhclhcr « "<*r 
rant or a sum 
mons slnll ocui 
rarilj issue m 
the first instance 




Oj Ctmunnl 

»7 

Criininil trfip^ss 

May nrrest ssith 
out uarrnnt 

Summons . ■ 

413 

tres]>iss 

Ditto . 

Warrant • 

il9 

House in onicr l<> the 

(onunission of nn offiiuc immsh 
rIiIl <\ilh ilnth 

Ditto . 

Ditto 

isn 

House trespiss in <»r)ler to the 
commission of nn offence nunish 
ahic With tranitHirlstion for life 

Pillo . 

Ditto • 

431 

House Irfspsss in onicr to the 
commission of nn offence punish 
nhic ssith imprisoimunt 

Ditto . . 

Ditto • • 


H Ihi olTinrc IS theft 

Ditto 

Ditto 

>5.* 

llo'i'e trcspii's. hnvifij: n«n1« pre 
pnrnf|(in for rnusins hurt, as 
saiilt. rie 

Ditto 

Ditto 


I (irkintr house (rrspnss nr Iiiiusr 

hreakinir 

Ditto . 

Ditto 

431 

I iirkini. house trespass nr house 

1 renkirir m cinler tn the e«m 
misson «f an f ffener punisli 
able srilH imprisonmeril 

Ditto . 

Ditto . • 



OUKNCrs \CMNST l«OIUlT\. DOl 

II — ((.Otifff ) 

against PnOPERT\— (towf*/ ) 

5 0 7 8 


^VlitVher bai\a\j\e 
or not 


\\ hclhcr 
compoundable 
or not 


Piinislimeiit under the 
Indian IVnal Code 


By what Court triable 


Trespass 
Badal k 


Uiltu 


^ot bailable 


Ihltu 


Bailable 


J'ol b-iiUbk 


I>iltu 


(.uinpuundabte lmp^l^om^c^t of cither Any ^lagistralc 
description fur J 
months or fine of 
500 rojices or both 

Ditto Imprisonment of either Uillu 

description fur one 
year or fine of 1 OOl) 
rupees or both 


Nut (umpuund Transportation for )ifi Court of Session 
able or rigorous imprison 

ment for 10 years 
and iinc 


Uittu Imprisonment of either Ditto 

description for 10 
years and fine 

[Cornpuundable Imprisonment of either Any Magistrate 
when permis description for i 
siun IS gisen years and fine 
by the Court 
1 cforc which 
the prosecii 
tion IS pend 
ing ] 


[Not compcjuml Impns nment of eitl cr Co irt of Session 1 rcsi 
able] desiriition for 7 ileiiy Magistnle or 

ycais an I fine Alngistrate of the first 

or sciond class 


Ditto 


Ditto 


Ditto 


Ditto Ditto Imprisonment of eitl I r PrcsiHtniy Magistrate 

descnptn n for ‘ or Magistrate t f the 

years and Cnc first or second class 

Ditto Ditto Imprisonment of either Court of Nession Prcsi 

description for 3 denty Nlagistrate or 

years and fine Magistrate of the first 

or second class 


Nut siitiilcd by b 159 of the Cole of Criminal I’rocedure ( Vmendment) 
(Mill of 10.3) 



0G2 


CODE OI CRIMINAL rROCEDURE 


SCHEDULE 


Chapter XVII.— Offeacxs 


1 

2 

3 

4 

XLV of 
18G0 
Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

Whether a uar 
rant or a sum 
mens shall ortli 
nanly issue '** 

the first instance 


If the offence is thcfl 

"May arrest with 
out warrant 

Warrant 

1S5 

Liirkintf house trespass or house 
breakinj; after preparation made 
for causing hurt, assault, etc 

Ditto 

Ditto • * 

136 

Lurking house trespass or house 
breaking b> night 

Ditto 

Ditto . • 

457 

Lurking house trespass or bouse 
breaking by night in order to 
the comissiun of an offentc 
punishable vnth imprisonment 

Ditto . 

Ditto . • 


If the offence is theft 

Ditto . . 

Ditto > 

133 

Lurking house trespass or house 
breaking b) night after prepara 
tion made for causing hurl, etc 

Ditto . , 

Ditto . 

450 

Onesoiis hurt caused whilst com 
milting lurking house trespass or 
house breaking 

Ditto . 

Ditto . 

W> 

Death or griesnus hurl roused h) 
one of seseral persons jointly 
coneerned in house breaking l»y 
night, etc 

Dittu . 

Ditto 

46) 

Dishonpsil) breaking open or un- 
fastening an) rhrsed reeeptaele 
containing or supposed to eon 
tain prti>erl> 

Ditto - 

Ditto . 

4r2 

Itemg entrusted wilh «n> closet! 
retTptarle containing or sup- 
posed to contain any propertr, 
and fraiiilulentl) opening the 

Ditto . 

Ditto . • 






OFFENCES 

1 AGAINST PROrERTl. 

«G3 

II — {Contd ) 




AGilNST I’ROPER-n— (Coiir?/! ) 



5 

G 

7 

8 

\\Tielher 1 ulaWc 
or not 

W Iiether 
rnmpoundaltl^ 
or not 

Piini^htnent under the 
Indian Penal Codi 

Dy what Court triable 

Not I>ai1a1>Io 

Not rompotinit 
nl le 

Imprisonment of either 
desrriptioii for 10 
>ears and line 

Court of Session, Presi 
dency Magistrate or 
Alagistrate of the first 
or second class 

Ditto 

Ditto 

Imprisonment of cither 
iiescription for 10 
)ears, and line 

Court of Session, Presi 
dency Magistrate or 
Magistrate of the first 
class 

Ditto 

Ditto 

Imprisonment of either 
iiescription for 3 
>ears and fine 

Court of Session, Presi 
dency Magistrate or 
Magistrate of the first 
or second class 

Ditto 

Ditto 

Imprisonment of either 
destriplion for 5 
jears and fine 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 14 
)ears and fine 

Ditto 

Ditto 

Ditto 

Ditto 

Court of Session Presi 
dency Magistrate or 
Magistrate of the first 
class 

Ditto 

Dill) 

Transportation for life 
or imprisonment of 
either description for 
10 years and fine 

Court of Session 

Ditl 1 

Ditto 

Ditto 

Ditto 

Dailat Ic 

Ditto 

Imprisonment of either 
description for 2 
)ears or fine or 
liolh 

Presidenc> ^lagisf rate 
or Magistrate of the 
hrst or second class 

Ditto 

Ditto 

Imprisonment of either 
desrrittian for 3 
jears or line « r 

1 otii 

Court of Session Presi 
denc> Magistrate or 
Magistrate of the first 



90t 

CODE or CRIMINAIi PnOCEDlIRE 





SCHEDULE 

1 

Cii^rTFR XVin* — Offfncfs uelatino to Docdme^ts 

» 3 4 

MwV of 
l&CO 
SectJon 

Offence 

Whether the 
police may arrest 
mthotit svarrant 
or not 

Whether a war 
rant or n sum 
mona shall ordi- 
narily «ssue in 
the first instance 

4^ 

I «»arr> 

Shall not arrest 
without wnr- 
rant 

Warrant . 

tw. 

1 nrgcry of a record of a Court of 
fiistice or of ft llej!istcr of 
liirths etc , kept )>) a public 
wr>ant 

Witto . 

Pitlo 

WT 

Forcery of a \alt>ftb)e security, 
will or niithority to make or 
transfer anj valuable secuntj, 
or to recenc an> money, etc 

Ditto 

Ditto . 


When the valuable veciinU is b 
promissoiy note of the Oovern' 
ment of India 

May arrest with 
out warrant 

Ditto . 

ACA 

Forgerj fur the purpo<ie of eheal 
me 

Shall not arrest 
without war 
rant 

Ditto 

400 

I orgeri for the purpose of horm 
ing the reputation of nn> 
iMTSOn, or knovtine that il 
likel} to lie mrd for that 
purpow 

Dillo . 

Ditto . 

4Tt 

Usinjr as trentiine a forited ilocu 
merit ohirh is known to lie 
forjreil 

Ditto . 

Ditto . 


When the forced itnriimrni is a 
prnmissorj note of (lie (•overn 
ment of India 

May arrest with 
out warrant 

Ditto . 

4"i 

>Iakine or eounierfeitinc a seal, 
plate, ete , with intent to rom 
m t a forgery ptinisbable un<ler 
seetinn 4i'7 of the loiliaii IVnal 
Tmlc, nr possesiinp with hke 
intent an) siirh seal, plate, rte , 
knowing It e ssrne to lie rounler 
frit 

Shall not arrest 
without war 
rant 

Ditto . 

— 






OFFtNCES REMflNO TO DOCUMEVTS AND TO TRAnp OR PROPERTY MARKS 005 


II— (O HNf ) 


A\n TO TraOP or PnOpFR'n ^fARK‘♦ 


s 

G 

7 

8 

1 1 lal Ir 
< r nd 

^\ hrthcr 
roni{>ound«l te 
or not 

DiiniOinirnt im Irr the 
In Inn iVnal Code 

Dj wl at Cl nrt trial !e 

Hulnl le 

Nut rnm|V>iiR*1 

Impri^nment < f either 
<tr^( nplion fur 2 
jears or fine or 
l>oth 

Court of Session Prcsi 
dency Itlagistrate or 
Jdagistrnte of the first 
class 

''«t J aita) Ip 

Diil ■ 

Inii riMnment of Mtl er 
decent ii>n for 7 
jeAr« anil line 

Court of Sess on 

I) tto 

n tto 

Transportation for life 
or imprisonment of 
either ileseription for 
10 >enr$ and /me 

Ditto 

U ttn 



Ditto 

I) tio 

Ditto 

tniprisonmeiit of either 
description for 7 
jears and line 

Court of Session Presi 
dency Mag strate or 
Afagisirate of the first 
iJrtss 

Hail-i} le 

I) tio 

Imprisonment of either 
description for 1 
jenrs and foe 

D tto 

D tfo 

D tto 

punishment for forgerj 
of such document 

Same Court os that b> 
which the forgerj is 
triable 

n tin 

D tin 

I> tto 

Court of Session 

D tto 

Ditto 

Transportation for life 
or imprisonment of 
either description for 
7 jears an 1 fine 

Ditto 



OGO 

CODE or CniUIKAD PROCEDURE 





SCHEDULE 


Chapter XVIII. — Offences relating to Documents 

1 

2 

8 

4 

XIV o£ 
18GO 
Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

Whether a war 
rant or a sum 
mons shall o^Qi 
narily issue lu 
the first instance 

473 

Making or counterfeiting a. seal, 
plate, etc , uitb intent to com 
mit a forgery punishftble other 
vjise than under section 467 of 
the Indian Penal Code, or 
possessing with like intent any 
such seal, plate, etc , knowing 
the same to be counterfeit 

Shall not arrest 
without war- 
rant 

Warrant • • 

474 

Having possession of a document, 
knowing it to be forged, with 
intent to use it as genuine if 
the document is one of the des 
cnptton mentioned m section 4GC 
of the Indian Penal Code 

Ditto 

Ditto • 


If the document ts one of the des 
cnption mentioned in section 4*57 
of the Indian Penal Code 

Ditto 

Ditto • • 

475 

Counterfeiting a device or mark 
mcd for authenticating docii 
ments described in section 4GT 
of the Indian Penal Code or 
possessing counterfeit marked 
material 

Ditto 

Ditto • 

47(i 


Ditto 

Ditto 


Penal Code or possesMng conn 
terfcit marked material 



477 

Fraiululentlj destroying or defac 
ing, or attempting to destroy or 
deface, or secreting, a will, elr 

Ditto . 

Ditto . • 

1-7A 

I nlsiricatioii of accounts . . 

Ditto . 

Ditto . 



ofrxNcEs nEuvTivc. To hocumlsts vsi> to rit \1)E oii i jioi liitt m ^kks 007 
— (Contfl ) 

TO Traijc or pROPERrv M\nKi»— (ion/i/ ) 


5 


'U«lhfr Ijailable 
vt not 


Ik l)irr 

(ompauntfat tr 
or not 


yunnhinrnt under the 
Indian IVntl Code 


Uy «hflt Court triable 


Uailable 

Not compound 
able 

Imprisonment of either 
description for 7 
jears nnd fine 

Court of Session 

Ditto 

Ditto 

Ditto 

DiHo 

Ditto 

Dillu 

Transportation for life 
or imprivoninent of 
either description fur 
7 years, and fine 

Ditto 

Ditto 

Ditto 

Ditto . 

Ditto 


^ot Ijailabir Uittu (Imprisonment of Ditto 

either description I >r 
7 >cars or fine or 
iMith I 


l>iito Ditto Transportation lor hte Ditto 

or imprisonment of 
either description for 
7 years, and fine. 


'[DaiUlile] Ditto 


'(Imprisonment ol 
either description foP 
7 \ears or fine or 
I nh I 


'(Court of Session, Pre 
sidencj Magistrate 
or >lagisiratc of the 
first class ) 


Substituted l>) S isn of the Code of Criminal Procedure ( Vinendmcnt) Vet . 
(Win of IM3) 



9G8 

CODE OF CltlBIlNAI. PROCEDURE 





SCHEDULE 


Chapter XVIII — Offences relating to Documents 

1 

2 

J 

1 

XIV oI 
1860 
Section 

Offence 

Whether the 
police may arrest 
without warrant 
or not 

WTiether a war 
rant or a 
mons shall ord 
narily issue m 
the first instance 




Of Trade ami 

132 

Usinp a false trade or properly 
mark with intent to deceive or 
injure any person 

Shall not arrest 
without war 
rant 

arrant 

4SJ 

Counterfeiting a trade or property 
mark used by another, with m 
tent to cause damage or injury 

Ditto 

Ditto 

4St 

Counterfcitini; a pru|>erty mark 
used by a public sercant or any 
mark used by him to denote the 
manufacture quality, etc of 
any property 

Ditto 

Sumaiuus 

•iSo 

Fraudulently inikmcr or bavin}, 
possession of any die plate or 
other instrument for counter 
feitin? any public or prisate pro 
perty or trade mark 

Ditto 

Ditto 

486 

Knoirin^l} sell ng goods marked 
SMth a counterfeit propirt) or 
trade mark 

Ditto 

Ditto 

487 

I raudulentlj makmt; a false mark 
upon any package or receptacle 
containing goods with intent ti> 
cause it to be believed that it 
contains goods which it docs not 
contain, etc 

Ditto 

Ditto 

tS8 

Itlakmg use of an> such false 
mark 

Ditto 

D Ito 



OFFENCES KELAtISG TO DOCUMENTS AND TO TnADE OB rnorERT\ MARKS 000 

II -~(Contd ) 

AND TO Tbade Oft PnopEnn 3 Uri,.&— (C oRfd ) 


s 

’Helher bailable 
or not 

Property Varks 
Bailable 

Ditto 

Ditto 

Ditto 

Ditto 


Ditto 


Ditto 

‘ Substituted 
(X\ III of lO'nJ) 


6 


\\helher 
compoiindable 
or not 


l^unubment under the 
Indian Penal Code 


By nhat Court triable 


tCompoundafalc Imprisonment of either Presidency Magistrate 
nhen permis deseription for 1 or Alagistrate of the 

iioQ IS gisen >ear, or fine, or first or second class 

by the Court both 
before nhich 
the prosecu 
tion IS pend 
>08 1 

Ditto . . Imprisonment of either Ditto 

description for 2 
years, or fine, or 
both 

(Not compound Imprisonment of either Court of Session, Presi 
able I description for 8 dency Magistrate or 

years and fine Magistrate of the first 

class 


Ditto . Imprisonment of either Ditto 

description for 8 
years, or fine or 
both 


'(Cofnpoundabic Imprisonment of cither Presidency Magistrate 
when permis description for 1 or Magistrate of the 

s on IS given year, or fine or first or second class 

by the Court both 
ieArrir wift.'vb 
the prosecu 
tion IS pend 
mg ] 

IMot compound Imprisonment of cither Court of Session I’resi 
' gble I description for S dency Magistrate or 

years or fine or Magistrate of the first 
both or Sfcood e?AS» 


Not compound Ditto 
able 


Court of Session Presi 
dency 3Iagistrate or 
3Iagistrste of the first 
or Second class 


S 150 of the Code of Cruninal IVoeedure (Amendment) 



07Q 


CODE OF CRIMINAL TROCEDURE 


XLV of 
1860 
Section 


489 


489A 


489B 


480C 


480D 


400 


401 


‘Thu 
Act, 1800 


SCHEDULE 


Chapter XVIII.— Offences relating to Documents 
2 8 4 


Offence. 


\Vhether the 
police may arrest 
mthout warrant 
or not. 


Whether a war 
rant or a sum 
mons shall ordi 
nanly issue in 
the first instance 


Removing, destroying or defacing Shall not arrest Summons . 
any property mark with intent without war- 
to cause injury rant 


'Of Currency Sotcs 

Counterfeiting currency notes or Slay arrest with Warrant • 
bank notes out warrant. 


Using as genuine forged or coun Ditto 
terfcit currency notes or bank 
notes 


Ditto . 


Possession of forged or counter Ditto 
fcit currency notes or bank- 
notes 


Ditto . 


Making or possessing instruments Ditto 
or materials for borging or 
counterfeiting currency notes or 
bank notes 


Ciiapteh XIX — CniMWAi- Ditwcn 

lieing bound by contract to Shall not arrest Summons • 
render personal service during a without a war- 
voyage or journey or to convey rant, 
or guard any properly or person 
and voluntarily omitting to do 
so 


Ileing l>ounil to attend on or Ditto . • Ditto 

supply the wants of a person 
who IS helpless from youth, 
unsoundness of mind or disease, 
and voluntarily omitting to do 

lortion was added to the Schedule by S 3 of the Currency Kot” 
XII of 1899) 



OtlMISiI. BBRACn or CONTRACTS OF 8 ER\ ICE 


n —(ContiJ ) 

AM)TQ Tbvde on PBorrRT\ ^Iarks — {Condd ) 


971 


5 


G 




R 


WTitlher LaiUllr 
or not 


roRi^undat le 
or not 


Puniahmrnt undrr the p 
Indian IVna] 


what Court triable 


lisilabte Not (impound Ironrisonment of e»tl er Presiclencj’ Magistrate 

alio drs^'nption for 1 or Magistrate of tie 

N \ear or Tme or first or second class 

Lth 


and Banf hotea 


^ot ha Uble 

Not eornpound 
able 

Transportation for life 
Of imprisonment of 
either description for 
10 years and hne 

Court of Session 

Dtto 

D tto 

Transportation for life 
or imprisonment of 
either description for 
10 years and hne 

Ditto 

Haitahle 

D uo 

Imposonmttvt, nl eiVhtT 
description for 7 
years or fine or 
botb 


ba lable 

Ditto 

Transportation for life 
or imprisonment of 
either description for 
10 years and fine 

Ditto 

OF Contracts of ServJce 



Haitnble 

Cotnpoundable 

Imprisonment of e ther Presidency Magistrate 
description for 1 or Magistrate of the 

month or fine of 100 first or second class 

rupees or both 

D Ito 

D ito 

Imprisonment of either 
descnptiort for 3 
months or fine of 
sod rupees or both 

D tto 



0?2 

CODE OP CRIMINAla PBOCEDURE 





SCHBDUIE 


CHiFTEK XIX CmMINAE BbMCB 

1 

2 

8 

4 

X1.V -oi 
1S60 
Seciton 

Offence 

\Vhetber the 
police may arrest 
Without warrant 
or pot 

llbeCher a 
rant or # sim 
mans shall oroi 
narily issue jn 
the first inslauee 

492 

Deing bound by contract to render 
personal service for a certain 
period at a distant place to 
ivbich the employe i$ cooreved 
at the expense of the employer, 
and voluntarily deserting the 
service or refusing to perform the 
duly 

shall not arrest 
nithout a war 
rant 

Summons 

✓ 



CnAETCE XX -OrfEWE" 

493 

A man by deceit causing a ivoroan Shall not arrest TiVarrsnt • 
not lawfully married to bira to without war 
believe that she is lawfully rant 
married to him and to cohabit 
with him in that belief 

401 

Mattyin* again during the Iffe 
time 01 a husband or wife 

Ditto 

Ditto 

403 

Same offence with concealment of 
the former marriage from the 
per»on with whom subsequent 
Riamage is contracted 

Ditto . 

Ditto 

4% 

A person with fraudulent mien 
tioo going through the ceremony 
of being married knowing that 
he IS not thereby lawfully 
marned 

Ditto 

Ditto 

4'TT 

Adultery 

Ditto 

Ditto 

4OT 

Fnticing or taking awav or detain 
ing with a crimitial intent n 
marMctl woman 

Ditto . 

Ditto 



CRIMIVAL BRE.\Cn OP CONTRACTS OP SmMCE. 


II.-(Confrf.) 

OF CovnucTS OF SrRMcr— (ConcM.) 


070 


5 


C 


Whether bailable 
or Dot 


^^hnbpr 
compoumiaiilp 
or not 


I'unishnipnt iinilcr tbr n. 
Inilian IVnal Codr ’ 


«hat Court triable 


BailabJe 


. CompoiindAblp . Imprisonment of either Presidency Jfagistrate 
description for 1 or Iklngistrate of the 
month, or line of first or second class 
double the expense 
incurred, or both 


HELATIbQ TO JIaRRIAOE. 

Not bailable , Not compound Imprisonment of either Court of Session 
able description for ID 

>ears, and fine. 


Bailable . , '(Compoundabfe Imprisonment of either '[Court of Session, Pre 

Mtth permis description for 7 sideney Magistrate or 

sioR of the years, and fine Magistrate of the first 

Court before class J 

which the pro- 
secution IS 
pending ] 


^[Bailable] 

. '[Not compound 
able 1 

Imprisonment of eilber 
description for 10 
years, and fine 

'[Court of Session 1 

Ditto 

. Ditto 

Imprisonment of either 
description for 7 

Ditto 

Bailable 

. Compoundable 

Imprisonment of either 
description for 5 
years, or fine, or 
t^th 

Court of Session, Presi 
dency Msgistrate or 
Magisirate of t' e Erst 
class 

Ditto . 

. Ditto . 

finpruonmenf of either 
description for 3 
sears, ©r fine, or 

Uth 

Presi'dency 5fagistrate 
or Magistrate of the 
first or second class 


' Substituted hj S tS9 of the Coile of Criminal Procedure (Amendment) Act, 
(Win nf 1W3) 
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SCIIEDUM 




CltAmR XXI — 

I 

2 

ft 


4 

XLV o£ 
I860 
Section 

OHence 

Whether the 
police may arrest 
fvithout warrant 
or pot 

Whether a war 
rant or a 
mons shall ordi 
nanly issue la 
the first instance 

500 

Befainiition , . , , 

Shall not 
without 
rant 

arrest 

war 

Warrant . 

501 

Printing or engraving matter 
knowing it to be defamatory. 

Ditto 


Ditto . 

502 

Sale of printed or engraved sub' 
stance containing defamatory 
waiter, Itnowing it to contain 
such matter 

Ditto 


Ditto . 


CnAWtB XXII.— amWAi. lMTiMii»n>«- 

50 i 

Insult intended to provolce a 
breach of (fie peace 

Shall not 
without 
rant 

arrest Warrant 
war* 

505 

False statement, rumour, etc , 
circulated with intent to cause 
mutiny or oRence against the 
public peace 

Ditto 


Ditto . 

500 

Criminal intimidation , . . 

Ditto 


Ditto • 


If threat be to cause death or 
grievous hurt, etc 

Ditto 


Ditto 

507 

Criminal mtimidiation by anony 
mUUs communication or bavmg 
taken precaution to conceal 
whence the threat comes 

Ditto 


Ditto . ■ 

503 

Act Caused by Inducing a person 
to believe that he will be 
rendered an object of Pivlne dw 
pleasure 

Ditto 


Ditto • 



CRIMISVL I^Tl>I«UTION, INSULT AMI ANSO\ANCE. 


075 


11 — (Conid.) 


Defa>utios. 


5 

A 

1 

8 

Whether bailahk 
or not 

Whether 
ctUnpoundahle 
or POl 

Dunishment under the 
Indian Penal Code ‘ 

By what Court triable 

Bailatde , 

Compoundabfe . 

Sifnpre imprisonment 
tor 2 scars, or fine, 
or both 

Court of Session, Presi 
dency Magistrate or 
Magistrate of the first 
dais 

Ditto 

Ditto . . 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto . . . 

Ditto 

Insult and Annoyance. 



Dailsble 

Compoundable 

Imprisonment of cither 
description for 2 
years, or fine, or 
both 

Any Magistrate 

Not bailable 

Not compound 
Able 

Ditto . , • 

Presidency Magistrate 
or Magistrate of the 
first class 

Bailable 

fooipoundablc . 

Ditto 

*[Prcsjd*ney Magistrate 
or Alagistrate of the 
first or Second class ] 

Ditto 

Not compound 
able 

ImprisooBJCnl of either 
description for 7 
years, or fine, or 
both 

Court of Session, Preij 
dency Magistrate or 
^[aglstrate of the first 
class 

Ditto 

Ditto . > 

Imprisonment of either 
ilescription for 2 
years, in addition to 
the punishment under 
abore section 

Ditto 


11.,,,. 'IComnoundatlel ImprwonmMU of either Presidency ^lasistratc 

umo . I description for I or AJagistrate of th' 

or fine, or first or second class 

' ircrr substituted lor the word ••Ditto” l>j Tart II of the “second 

Q u I it* »v.^ ItenealinK and Amendm^ Art 1R03 fl of 190.1). Reneral Acts. I ol I 

^■'suLulS'j ISO «' "" >■' rroorturc: (A»i,nJ»,»l) A 

(XVIU of 1023) 
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XLV o{ 
I&M 
Section 


S09 


SIO 


sn 


SCHEDULE 

CnApTEii XXTI — Criminal Intimidation, 


Offence 


Whether the 
police may arrest 
Without warrant 
or not 


Whether a war 
/■ant Or a sam 
mons «halj ordi 
pawly issue in 
the first instance 


Uttering any worrf or tnahmc any 
gesture intended to insult the 
modesty of a woman, etc 


Shall not arrest Warrant 
without war 
rant 


Appearing in a public place, etc, Ditto 
in a state of intoxication ancf 
causing annojaoce to any per 


Ditto 


CUAPTER xxin —Attempt 


Attempting to commit offences 
puni»(iah>e Hifh transportation 
or impiuonmcnt, and m such 
attempt doing any act towards 
the comission of the offence 


According as the 
offence is one 
in respect o! 
which the 
police may 
arrest without 
warrant or not 


According as the 
offence is 
m respect 
which a siiw 
mons or war 
rant shall oto» 
nar3y issue 


If punisbahle with death, trans 
jWrtat/ofi or imprisonment for 
7 years or Upwards 


Offences aoaii^st 

May arrest with Warrant • 
out warrant 


If bunishahle with imprisonment 
Jess upwards, hut 


Ditto 


Ditto 


imprisonment Shall pot arrest Summons 


If bunishalle with imprisonment 
tor less than I )oar, or with fine 


Ditto 



ATTEMITS TO COUMIT OFFENCES 


077 


n— (Confd) 

Insult and An^no^ance— ( roncM ) 

5 G 7 8 


^^’hether bailable 
Of not 


'Nhclhrr 
rowpoundabte 
or nol 




Bailable 


Ditto 


ICompoundable Siinple imprisonment Ditto 

when |>crtnia for 1 )car, or fine, 
aion IS ci^en or botli 
bj the Court 
liefore which 
the proseeti 
tion IS nend 
injf 1 

[Compoundable Simple imprisonment Any Xlogistrate 
able I for hours, or fine 

of 10 rupees, or 
both 


TO COMMIT OnXNCES 

According as the Cumpoundable Transportation, or >m The Court by winch the 
ORence con when the of prisonment not ex offence attempted is 

lemptated ly feiuc attempt ceeding half of the triable 

the offender u cd is com longest term ond of 

oailabfe or not poundalile any description pro 

vid<d for the offence, 
or fine, or both 


otuer I/AWS 

hot bailalle Not compound Court of Session 

nlfic 


Ditto Ditto 

except in cases 
Under the In 
dian Arms Act 
187S Section 
10 which shoU 
be bailable 

Bailable . Ditto 


Court of Session, Presi 
deney Magistrate or 
Magistrate of the first 
class 


Court of Session, IVesi 
deney Magistrate or 
Afagistrate of the first 
or second class 


Ditto P“to 


Any Magistrate 


' S bstil led by ^ Criminal Procedure (Amendment) Ac 

(Win of 1!)23) 

123 
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SCHEDUI^E in 


(5ec section 36 ) 


Orpinajiy Powers op Prov»ci\i, Magistrates. 


I — Ordinary Powers of a Magistrate of the Third Class 


(1) Power to airest or direct the arrest of, aod to coniinit to custod', a pef^ 
conimitting an otlehce in Ins presence, section 64 « i r section 


(2) Power to arrest, or direct the irrest m his presence of, an offender* sectiw 
ni l*r.ner to piolnrs,. a usTrant or to order the renioial of an accuieil je 


(D Power to endorse a warrant, or to order the renioial of an accu«ei ji 
arrested under a warrant, sections 81, 84 and 8® ^15 

(4) lower to issue proclamations in cs-es judicialli before mm, „rcK 

fS) f'ower to attncli and sell property '[aiid to dispose of claims to 1 r 

peril 1 in cases jadiciall> before Inn, section 88 


(61 l*ower to restore attachtd propttti, section 89 « 

(7) Power to require search to l,e nnde for letters and telegrams, se 


(8) Power to issue search warrant, section 96. , i e^rnou 

(91 Power to endorse 3 'eorch warrant and order deliierj of tiling f , 


99 

(10) Power to connnand unlawful assembly to disncrse, section 127 

(11) lower to itse ciiil force |o disperse anhwfni as«embli, 

(li) lower to require imhtari force to Lc u«ed to disperse unlawf 
section itO 


(14) Power to authorise detention '[not Icing detention m -SS * 
police] of a peron during a iiolice investigation section jO' 
*1(143) lower to postpone i«sue of process and inquire into cJse im > 
202 1 


202 1 

(151 Power to detain an offender found in court section 151 nuroieUi 

(16) lower to take cogniraiue of offence, -dthough committed i 

pritish subject and to issue jiriK-ess returnable before a MaRi i 
lUrisJution, section 445 , 

( 17 ) lower to appli to District Magistrate to i«sue commission for e\a 

witness, •cctian 506 (r) , ,, ,raie‘» Coistf, 

(18) Power to rccoier forfeited loud for appearance before Magi'tra 

acction al4 ‘Land to require frt<h secufiti, section 5141) . mdudi 

'(18(a) power t.. make order as to cuModt and d«*po«a1 of jiroperti pending m<l 
<jr trial, section 5|6\ 1 

(19) Power to Hake order as to disjH>sa1 of properti, setlion 51/ 

(20) Power to sell *• proper{> of n sn<pcctid character, section 
‘((21) Power to require aRidaiit in snpporl of upphcatioii, section a 
‘((22) Power to make local inspection, section 51911 ] 


Jl—Ordinan I’f-ucrs o) a Slaf:tstmle cl Ihr Scco«d Class. 


(I) TJtt ordinafi jowers of a Magistrate of a third ila^' 


(2) Power to order the {Kihce to imcstigate a« offence in 

Magistrate has jurisdiction to tri or coiiiuiii for trial, «ecti direct 

’((a) lower to postpone ts«ne €»f process and to inquire into a c 


iiiiestigation, section 2021 


^ wtrds were m-erled b* a 160 of the C<«le of Cnmiml j-rtKediire (Miir'“' 
;, 1923 (^-\ ni of 102« 
e ilcins Were onntted fWJ 
e items Were inserted l»> tbiJ 
e word* figures and letter were added hi IMi 
wfrd 'lyri'hil le*' was omitted hi mW 
e itenis Were added ti IWrf 
item was sahstitiited hv I6M 



6Ri)i\vn\ j*ou»Rj.oi rnoM\c ]0 mm.i&tumes 


^Clinni I.E Ul~rrnh»iuii 

(>f a \!ai:t\trali of Ihi First Class 


!»/ TJic <,r,}.iiar\ <1 the ib- 

'“^'h "irrmt <t!uMMvt than m loiir-c 


(3) J'o 


{4t iV 
(S) I-o 
(«l f'o\ 
’tl6J) lo 
(71 I'ox 
I'o' 


‘Wlion 100 


rih mrnMl hr 


«*f }»t 


of an ui[juir>, section 
nroJififuIl^ Lonfined, 


'emniv u> kteji iIk peai.e, -ectnm 107 
•e<ur i\ fi.r t,'*'"! bchaxioar, section 109 
t viitmti ftJGtJ 

av to lo* tl nui'ttKt**, '•cction IH 1 
kr« tt* HI iio e>.snm cast', sections 145. 116 oud 147 
still mems and confessions dunnjr i polite mvestigation, 
*«cti«n 164 i I b , 

of a I'Cfsoii m the tustwl' of the police 
• iiion 167 1 
non 174 ) 
action 206 

mIicii no fomplairtt, section 249 
• pTrilon t«i accnnihct ihiniiK tiwjum into case b* liimself, 

. _ section ^}7 I 

Ml! fake «tnlers «i( mainU lanct, sections 48S and 489 

/,,, tike tvideiut on lontniission, scclnni 501 

»fM>» J»einlt\ «m forftitc*! l»on*l, section 5U 

i} }r n *" reifuirt fre'fi sccoritt. section 5I4\ ! 

LI 4UI loLier rtnall case nmk o\tr l>j him to iiiother tlnk'istr itt, BCttion 

,J28 (4) I ^ 

• to mike order as to first otlendcrs, section 562 


’U7aai I’o 

•f7M i. ® '' 

L70) rower to hold 
f8) lower to 
(9) f 


nne'tigali.in 

rjuests se 

nut f< r trial 


fni I’o 


I I'll f 'Otter to order released toimcts to notifv ’residence, section 565 ] 

I\ — (7rdj,iart Pc^.ct$ oj <t S>ib~divtsioiial lilasistratc *laJ’poinlcd under 
section /j] 

(1) Ihe nrditnr* powers «>f a MaKistra*e of the first class 
}"' to direst iiarnfits to /am'lioWers. section 78 

iJJ lowir to rtfiuirc secufitt for goo<l bchivionr, section 110 

/l! t® tiiake orders prohilnting repetition'* of miisance, section 143 

111 t® " ake orders under section 144 

(7) Power to depute ‘sulmrdinaie MaKistrate to lutke h>cal inqnin, section 148 

(8) lowtr to order police investigation into cotjniiahle ccsc, section 156 

(9) lower to reieiic report of j>ohcc «>flicer anil j ass order, section 173 

(U) I’owtr to issue process for person withm local juris«li<.tion who has comiiiitted 
ail offence «iatside the Joial juris.lictioti, section 186 
(lil PoHer to enlertrm complaints, soctioO J90 
U3) Power to receive police reports, sictnin 
(141 Power to entertain cases without con plaint, section 190 

(15) Power to transfer ca«es to -i Snlumliii-ite Al-igistrite. see , on W 

(16) Power to pass sentenre on j.nH-ccdMics recorded Lv a ^iilioriliiiate Magistrate. 

(17) row er°t*o forward record of inferior Court to District Migislratc, se,.tioii 433 

(18) Poifer to sell propertv alleged nr suspected to hue heen stolen, etc. section 


534 


1 - ,..,1 t,.tirr were substituted for the fiRiires " 126 ” Iw s 

Co,,e rf'crSS 

•Ihesc Items "'re ’ 

*lliese Items (■*) ^ 


fbfd 

Hill ( 16 ) were omitted JPM 
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SCHEDULE JJl—coniinued. 

(19) Power to withdraw cases other than appeals, and to trv or refer them for 
trial, section 528 


I — Ordinary Pouers of a Dislucl Magistrate.’^ 


(I) Ihe ordinarj powers of a Snh-diiisional Magistrate 
'L(la) Power to tr\ juvenile offenders, section 29^] 

(2) Power to require dehverj of letters, telegrams, etc, section 95 

(3) Power to i«sue search warrants for doennieuts in custody of postal or telegrapi 

authoritj, section 96 

(4) Power to require security for good heliaviour in case of sedition, section 108 

(5) Power to discharge persons bound to beep the peace or to be of good behaviour, 

section 124 

(6) Power to cancel bond for keeping the peace, section 125 

‘[6a) Power to order prchminarv investigation bv iwlice officer not below the ran 
of Inspector in certain cases, section 1961J j 

(7) Power to tn sumnianlj, section 260 

'[ (7a) Power to tender pardon to accomplice at an» stage of a case, section 337 ] 

(8) Power to quash tonvictions in certain cases, section 350 

(9) Power to hear appeals from orders requiring security for ‘[keeping the peace 

or good belmiour, section 40C 

•[(9a) Power to hear appeals from orders of Magistrates refusing to oceept or 
rejecting sureties, section 406 \J , 

(10) Power to hear or refer ap()eafs from comictions b> Jlfagistratcs of the *cc 
and third classes, section 407 

(II) Power lo call for records, section 435 

*[(12)] Power to order mquirj into complaint dismissed or case of accuse *** 
charged, section *[436] 

*[(13)] Power to order commitment, section '[437] 

(14) Power to report case to High Court, section 438 

(15) Power to try European British subjects, section 443 , 

(16) Power to sentence 1 nropcan British subject to n ore than fhrce months 

prisonment or one thousand rupees fine, or l»th, section 446 

(17) Power to appoint person to he public prosecutor in particular case, section 

(r) 

*(18) Power to issue commission for e\aminalioii of witness, sections 603, 6 

(19) Power to hear appeals from or revise orders jiassed under sections 514, 

(20) Power to compel restoration of abducted female, section 552 _ 


‘ Tlic Item (20) was omitted bv •. I60 of the Code of Criminal I*rocedofc 

{ \niendnient) \ct, 1923 (XMIf of 1923) ii.nonal 

• Lndcr the Punjab Frontier Crimes Regulation, 1901 (III of 1901), ‘ 

District Magistrites apjiointed under s 4 of the Regulation have the miwcrs sp j 
m Part V of the Third Schedule— rre « 4 (r) of the Regulation, i 

K W V Code , ^ , T„„,.cdare 

'These items were inserted hj s |60 of the Coilc of Cnnimil Pr 
(Amendment) ^ct, 1923 (W'lff of I92.»j 

•Tl.c^ .n.crlrJ In IbU . ^ „„J |I2) 


•Original items (12) and (tJ) wets re numlpered (11) 


•These figures were substituted for the figures •'437" Iv fbfd 
'These figures were snbsliloted for ilic Cures "436” b» IhW 
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081 


SCnnDI IX I\ 


(5if sct/ions and ,s ) 

ADniTlUNVL IXJWHts WITH MlIUH I*RO\l\Cl\L MVGISTR\Tri. MW 


IS\ rsTI D 


POWERS wirn 

WHICH \ 
MAGISTK \n 
or riir 
I'lRSl CLASS 
■'f\\ I!E IN 
VrSTI'D 


III I »«ir Ui rei[uirc «ecurit\ for j;tKxl 
Iwli-iMour III case of sedition, 
section lOS 

/_V to re<(iurc •■ecuritt lor (,ooe} 

Ic.li'iciour, section 110 


lit lo 


to 


14*1 
It) IVmer 1 


nke orders under section 


(?} liiKcr t<t f/ffvc&s [or 

SMtliiti local jurisdiction tclio lias 
cvnin itted an offence outside the 
|ccil ji ri'diction, section 186 
<Sl rower to take copinraiice of 
offences iijion complaint, section 


190 


take coRiiizance of 
upon police reports, 


(91 power 

offences 
section 100 

(10) power to take cocrniaance of 

offences witliout complaint, sec 
tioii 190 

(11) power to trj summartU, section 

260 

(12) power to hear appeaK from coin 

Mclion l>\ Mactistrates of tile 
second and third classes, section 
407 

(13) Power to sell propertj alleged or 

suspected to Inse been stolen, 
etc , section 524 


unkc orders under 


(4) l*ower to take cognizance of 

offences, upon complaint, section 

ino 

(5) IViw^r lo take cognizance of 

offences ni>oii police reports, sec 
tion lOO 

(6) I\»wcr lo transfer cases, section 


‘ Items nl (6) and (H) were ooiilted 1» 
(\mendZnt) Act 1023 

• Item (3) was omitted b> IMJ 


161 of the Code cf Criminal Procednre 
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CODE OF CRIMINAI, PROCEDUilE 


SCHEDULE IV — continued 


im'CRS uiT/r 
\\ men \ 
'ilAGISlRAH 
or Tiih SI 

CO\D CLASS 
MAY nr IN 

\TsrE:D 


I n\ Tiih District 
V M>gistbati 


/R^ TUI' Ix>CM, 

I GnMnSMINT ' 


TOWERS wirii 
w men \ I 
■'I\Gl"'TR\TI I 

or THE ) 

liriRDCf/TSS I 

M\A RR IN'. ! 

T rsTrn 


I (2) Power tp make orders jiroliibitini,' 
repetitions of nuisaiice‘5, lectiou 

I 

(3) Power to make orders under sec 

tion 144 

L(3a) Power to record statements ana 
confessions during a police in 
destination, section 164] 

*I(3b) Podier to authorise detention of 
a person m the enstod' of tlie 
police during n police iniestiga 
tion, Rection 167J 

(4) Power to hold inquests, section 

174 

(5) Poiier to take cognizance of offences 

upon complaint, section 190 
f6) Power to take cognizmce of offences 
u^xm police reports, section 190 

(7) Power to take cognizance of offences 

without complaint, section 19f| 

(8) Power to commit for trial, section 

20C . « , 

(9) Power to nnke order as to nr't 

offender*, section 662 

(1) Power to II akc orders prolnhitnnt 

repetition' of ii«i*ances, section 
141 

(2) I“ower to mike orders undec section 

(3) Power to hold inquestb, section 17-1 
(I) Power to take cognizance of offences 

upon complaint, section 199 
(5) Power to tike lognizance of 

upon police reports, section iw 

(1) lower to make orders prohikitinc 
repetitioiw of nuisiiices, -ccuon 
!4I 

(1) Power to hold inquests, «ecti<>ii Ijl 
(1) lower to take cognizance of o‘len”* 
upon complaint, section l^* 

(5) IWer to tike cogiiizince of 

upon police reports, section > 

(I) IWer to make orders r»-<'h'''‘*’"^ 
repetitions of nuisances, '■c 

.. 

(M lower to hold inquc't'. 

(4) IViwer to take cognizance u o'"' 

upon compnmt, section I^o 

(51 IWer to take cognizance of ollc 
upon jiolice reports, section 


‘Item (11 wis repetlcil Iw the Whipping Art, JW) fIV of innni . 

•These Items were inserted M s 161 of the t<ste .f kniruml Proee mie 


(NmetnhrctU) \ct, I9il (Will of J«»23) 
•ftems ( 2 ) and (fit were otmtti^l in I6M 
‘ Itcn ( 2 ) Was omitted l>i 



FORBIS 


WWERS WITH 
WHICH \ 

s u n n I \ 1 

SIOWL M\ 
GIST k \TI 
■\tA\ m i\ 

\ psrrn 


SCIICDLXC IV — comtitiied 


Tiir I,oc\T« I^jwcr to cill for records, section 43o 
Gov t 


SCHCDULE V 

(Set sechon S5S 
rORMS 

I — To AS Accosro ITksos 
Stef ton (S J 

To of 

. WHTRFV^ vo«r atlctnhnrc k tiecc««arv to oiKwer to n cltirge of {stale shortly 
lilt Offence eharsed), \ou vr<. hertbv rc(|uircd to appeir m person (ot I>v pleader, as 
""" be) before tlie OlauistKile) 


file ease 
tlie 

Dated tins 
(Sea) ) 


Ifcrein fail not 


11— WAkRvst oi Arkcst 
{See seclion 75.) 

<ffSiS»alfon of tUe f-erson or persons dho is or are to execute the 

Will Rf vs of stands charged 

"itli the offence of (state the offence), \ou are liervbv directed to arrest the said 
, and to produce him before n e Herein fail not 
Datol this dav of 18 


f ^eal } 


{See section 76 ) 


Tills ^.arrant may be enJorsed as fottous — 

If the said shall give I ill luiiiself in the sum o 

suretv III the sum of (or two sureties each in the s 

t'l iftend before me on the div of 

to sltLiid until ollierwise directed h\ me, he n aj be released 
Dated tins J day of 


(Signature ) 


and to continue • 


III— Ttovn AND ptltllOND Am* ARREST t NTFR A WVRBVST 
fSee seellon W ) 

I (riaiiic), of , I eing I ronght bifore the Di-tnct Magistrate of 

(or as the case mav hr) under a vvnrmnt issued to compel inv npjieiranre to answer 

' Hksc figures Wire sutslitiitel for the figures ‘5^4* In I'm II of the ‘v^n 1 
‘‘ihedulc to the Repelling and Xmemhng Xct, IW (1 of lotVI) 



conr or criminUi rnocEnuRE 




(Schedule K . — 1 arms.) 

lo tlic dnrgc of , tlo hercbx Innd nwRclf to ntteiul ui the Court of 

<'•> Hit il’v\ of next, to nns«er to the «’ml charge, ana 

to loiUitme -o to ntteiul until otlurwi-,© ilirtclcil l>% tliL Court, nnil, in ca«e of niv 
unking Uefiult hertin, I hiiul in\M.lf to forfiit, to Her Majcst\ the Queen, Iiniprc" 
of liuln, the 111111 of rujHcs . 

Ditid thf» iJa\ of I® 

(SJgimlHrf ) 


I do htrihx dtclire lui'clf mrelx for the nlMnoiinnel of 

tint he slnll attend htforc m the Court of on the 

of next to nmwir to the tlnrge on wIikIi he Im been nrreited, ond ilull 

tontniut «o to attend nniil otlurwiM ilirexUd In the Court, and, in ci-e of hi' 
linking difiiitt then in, 1 hind nn-tU to forfeit to Her ^Inji'ti the Queen, Tniprc'i 
of Indn, tin sum of riipns 
Ditid thn 


dlj of 




I\ — I’l ocLWtvTiON iiQtjRtxr Tiih ttrrxRtxcr of t fiiKion tccfisn 


WiiFXin compliint In 
ullrtsif hn lonnnitted (nr 
I'unislnhU uiuUr section 


(W section S7) 

Ixcn iindc Kfore me tint (nauir, 
s <u<ptcted to line conimitlcd) the oninee of • 
punisiniiu uiuUr section of tlic Jndnn IVin! Cixle, nnd it hn been reinnieu 

to n wirranl of arrest ihcrcuiiou I'sm 1 tint tlic sud (utnif) ciniiot l>c 
uhcrcT* It Ini U»n shown to nu sHisfwtion that the <nnl (naiiir) ln« nh'eondcd (e 
H toiiu-ihiig hinisilf to avoid the s»rvux of the nul wnmnt), , 

IriHlimtion is lunlv nidi tint the sud of 

to npiuir at l/'Mrd hifire ttin Court (or liefore mel to ati'Wcr the nid conipnin' 
[on till die of Y 

Hitul this „f 18 

(«?<•.:» ) 1 

\ — I’MKt VMUIdX KltJUKtXt, Tilt VTIFXlUXCf tit t VMTVFI^ 

(W JCfl/on ^7) 

Wiimm loiiiiihiiit tils tciii unde Kfott me that (uiimc. ‘*‘*‘‘'^^*^’", 0 ^., 
uffriJj) Ini cnnniiiltid (or n sjsjncUd to Inve cx.nmiillid) the oftenre of (’"f^ , 
ihe offence ronchcfi) ami i w imiit has Um issued to compel the ptlemwiiee 
CMuie. if.ifrfpf/ofi unf u f Irrij ,./ the • itness) l^fore this Crnirt to l-e .l,e 

toiulniig the iintter of the 'aid ixiuplaml, aud evhercai it has l<cn returned »'» “ 
laid warrant tint the said («»»!«' of ufucstl riuu>t h served, and it hai t<‘ 
shown to me sati'fictioii tint he has ah coiuKd (or is conceahng liiinsclf to a' 
the service «f the siul vcuriaiitl, 

IV K-lnnnti.m is hereto malt that th. said (inwr) is reeiuired to 
(f'luiel l-cfon till t.»iirt tf on the ihv of , , 

Otlvk t. le ceamiiird tmuliiug the tffciue niniplvneil 01 

Hated this ,tie of 

(‘vruM 


\ 1 — nki.iK 


vTTvciivirxr To coviit Tiir eTTrxtaix*C£ or * 


rtlTM*!^ 


(Srr srrffon .«) 

err in charge of the IX lice slalioti at 
arrant I a< leeii dnle issiud (n omii'cl the attend 
t> tisiife caanrerning ’ “ ' ■ 


f (name, 
phitn J ending l<f«rr’ 


I ll c f the v<.c. 


sut stitiTtc 1 for the words ' wilhin davs 

■ec. n » *h1o‘|| Jc I . the RcjK’almg anl \it ending 'f«. 
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Conrt, and It has ticcn returned to the <aid wanant tint it cannot sened and 
niiereas nas •■cen shown to mx satisfaction that he has absconded (or is conceil 
^,5, i!”* 1^ ll’c serxicc of the said warrant) and thereupon a 'IProclania 

non Has beett or is l>einp duh issucdl and pnhlished tecimrinp th^ said 
to ap^ar and pie ciidcnce at the time and place mentioned therein, •• • • 

, aothorue and retjuire \on to attach hx seizure tie moveable property 

^!t5 to the value of rupees which jou nny 

the Di trict of an I to hold the said propertx under attach 

nt penciinfj the further order of this Court, and to return tins warrant with an 
endorsement certifxmR the n aimer of its execution 


Dated this 
(5raf ( 


dax of 


18 

ISignatine ) 


OrDIR or ATTXCIIMEM III COMirt TIIF APrPXRAVCr OF A rfRSOV ACCUSbD 
(See serffon SS 1 

To (name and dciffnalfon of the perton or persom tt/io is or are lo execute thd 
warrant) 

complaint has »«cn made before me that tnanie, ileserlptlon ani 
tytnnmied (or is suspected to have committed) the offence of 
ponsiiatile under section of the Indian Penal Code, and it has been returned 

of arrest thereupon issued that the said {nj*nc) cannot be found, and 
** shown to mx satisfaction that the said {na>ne) has absconded 

(or IS concealint' himself to avoid the service of the «aid warrant), and thereupon a 
it reclamation has Ixen or is being dulj issued) and published requiring the said 
,, . to appear to answer the said charge within daxs and whereas 

•*;* IS possessed of the following property other than land paying 

revenue to Government in the village (or town) of , in the District of 

thereof • order has been n ade for the attachment 

^ou are herebj required to attach the said propertv by seizure and to hold the 
same under attachment pending the farther order of this Conrt and to return this 
warrant with an endorsement <ertif>iog the manner of its execution 


Dated this 
(Seal ) 


day of 


Okdfr authorizim a\ ATTAcnsictrt Bv tna Drrun Co«»iissioner as CoLiEcroR. 

(See section SS ) 

To the Deputy ComnusAioner of the District of 

Mherfvs complaint has been made before me that (uomc dcscripiion and 
address) hvs rommitted (or is suspected lo have committed) the offence of 
punishaUe under section of tlie Indian I*cnal Code, and it has been returned 

to a warrant of arrest thereupon issued that the said (naiue) cannot ^ found and 
whereas it has lieen shown to mi satisfaction that the «aid (noi'ic) has absconded 
(or IS concealing h.mselm to avoid the sen tee of the^.d wa^ant) and thereupon i 
‘tProcUniation has been or is being dull i^ued] and published requiring the said 
the said charge within dais, * • and 


to appear ' 
whereas the said 


1 the i illage (or tow n) of 


s iKisses-ed of reitain land paving 
• * in the District of 


• to Government 


•These ssnrds were substituted for the wonls "rroclamation was dull issued’ 
V s IG'I of the Code of Criminal rroccdure (Amendmeni) Act 1<*33 (WTII of 102Si 

• Th"e V orl^W lie has failed to appwr • w^ 

• The words ‘Init he has not appeared were omitted 1 v ibid 
124 
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\ou are herebj authorizes aod requested to cause the said land to he attached, 
and to be held under attachment pending the further order of this Court, and to 
certify without delay what you may have done m pursuance of this order 
Dated this day of 18 

(•Seal ) (Signature ) 


VII — ^\ ARBANI IN THE PIRSI INSTANCE TO BRING UP A WITNESS 
(See secitan go ) 

lo [name und designation of tne Police officer or other person or persons iho Is or 
are io execute the uarrant ) 

N\iiere\s complayit has been made before me that of h^s f'’!’ 

IS suspected to have) committed the offence of (mention the offence concisely), an<l 
it appears likely that (uonic and description of witness) can Rive evidence conettu- 
lOg the said complaint and whereas I have good and sufficient reason to behe'^ 
trial he wiH not attend as a witness on the heanug of the said complaint unless 
compelled to do so. 

This IS to authorize Mid require you to arrest the sud (name) and on the 
day of to bring him before tins Court, to be examined touching the ontnee 

complained of 

Gnen under my hand and the seal of the Court, this day of 1® 

(5eaO (Signature) 


\in— V aKRAVT of SEARCH AFTER ISfORMAIIOS Of A PARTICVWK OffE'CE 

(See section g6 ) 

lo (name and designation of the Police officer Or other person or persons who It tr 
are to execute the vorronl) 

WiiFREAS information has been laid (or complaint lias been made) 
of the commission (or suspected commission) of the offence of fmewHan 
eanchfly), and it has feen made to appear to me that the production Itpecfn 
the ihinC clearly) is es'^ntial to the inquirs being made or about to l>e m 

into tlie said offence or su«pccted offence, ,^,^1 

This IS to authorize ond require yon to se^^cb for the said (the Ihfwg sftttp 
in the («fojcr/tir fhe house or place or part thereof lo which the search Is lo ^n 
confine tt and if found to produce the same forthwith l»efore this Court , 

this warrant with an endorsement certifsing what sou hase done uniler 
ininicdiitels upon its execution ,« 

Oncn under nn hand and the seal of the Court, this 'lay of ’ 

(9fal) (Sf5na(»^f ’ 


1 \— Warrant io ssARcn sisrFCTED PtAcr or Detosu 
(See section <iS) 

To (name and designalfon of a PoUce'Officer aboie Ihe rant of a ConslaiU) 

W iirRi AS information has l>cen Hid l<fore ire, and on tluc inqnin 
' - - «r filler OlaCe) is OS': 


Jitd r hnsc lieen led to (pchese that the (dejfrihe the house or other ' ^thfr 

■fpo«it (or «ale) of atolen properly (or tf for either 
•Aiitucu in the seeUon state (he purpose }>i Ihe morfi rif the seei 
This fs to aothoTi/e and require voo to enter the said house (or (or 


such assistance os stall 1*0 required and to n*e if necessarv. rtasonaWe fo 
lijat purpose an I to rearrfi esers part of the *«hI Jioose (or other piaer, 0 
leareh (, confine i to a part, specify the t^rl rUartv) and to teite ana 
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'tawps. ‘’•- or coins « the case 

S, *" M «>•"*» *>'« «f am m^tnimcnu and materials 

tnents ' *'^*'''* I” '* manufacture of forged docu 

be )1 ini pmIs. or counterfeit coma (as the case mav 

Ton lnV^ t ^ warriint, «it1i an end rsen ent certifjmg nlnt 

'-on Imc done ender ,t. imnmlialeh njwm ,u execution ^ “ 

«>i\en under n \ hamj and the feat of the Court. t»n<i di> of IS 


X — rioM* T« kttr Tiir rttCB 
f^cc serifofi taj ) 

bond\n^^^^./"^”*^^' •"]*a1'dant of Iflufc), hatt Ixrcn caUed upon to enter into a 
Ihi* P^ace, for the tenn of ‘{or ontif the con'pletiou of 

herelr^i'.^r'" the matter of now pending iti the Court of ,] I 

uroliah. "OwU not to commit a I reach of the peace, or do nuj act that ma^ 
? •«ach of the peace, during the «nid term *[or until the com 
bind nii^ii t 1 and in ca<e of ni> mabing default therein, I herebt 

renees ^ forfeit tn Her Majesl) the Queen, Ilmpress of India, the sum oi 


rupees 

J^ated tins 


da) of 


M— Bond roK Goon Beiumour 


(See seeUons toS, $09 and ijo) 


a bnn,i 4 ^*i'* (name), inhabitant of (/ilofe), haie been called upon to enter into 
all Tr-»*°t **f'®‘* *<l'avi<)ur to Ifer Ma)c<t> the Queen, Tnipre^s of India, and to 

inauirv for the term of (tfufe the period) >for until the completion of the 

liml w'*® niattef of now pending m the Court of ,] I liereb\ 

the ^ *°.V® b^TRl liehaviour to Her Majesty and to all Her subjects during 

inafc?flr 1 “ritil the completion of the said inquiry], and, m case of r— 

g default therein, I bind mj<c1f to forfeit to Her Maje<;t 3 the sum of rupi 




(SigwalKic ) 

seJfil* ® bond with sureties is to be exeeuled add ) — We do hereby declare our 
f*'* alxivenamed that he will be of good behaviour to Her 

*for 1 ® Qurrn, Bmpresa of India, and to all Her subjects during the said term 
jL Ihc completion of the said iiiquir>3, and, m case of his making default 

rupees'^ onrselies, jointl) and seierallj, to forfeit to Her Majesti the sum 

I^ated this day of 18 

(5fgrifllur# ) 


Xri— tjuMMovs ON Information or a rnoBABiK Breach or tre Peace 


(9ce seellon 114 ) 


^^hSREAS It has been made to appear to me bj credible information that (stale 
- Jatutance of the injormalion), and that you are liheh to commit a breach of 

. 'These uords lAere inserted by s 162 of the Code of Criminal IVocedure 
t'mendment) Act, 1923 (Wilt of 1923) 
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the peace lor b^ which act a breach of the peace will probabh be occa^ionedj^^o 
are hereby required to attend m person for a doU authorized agent) at the Office 
of the Magistrate of on the daj of 18 » 

ten O’clock m the forenoon, to «diow cau«e whs son slionld not be required to enter 
into a bond for rupees [utieH sureties are required, add], and aM 'o 

gi\e secorit} bs the bond of one (or two, as the case may bf) suret\ {or surehejl 
in the SHOT of rupees (each if more than one)] that sou will keep the pea 

for the term of 

Gnen under ms hand and the seal of the Court, tins dJJ of 18 

(Seal) {Signature) 


XIII— Warrant or CoiiMtriiENr on rAitURe lo find Seclriin io keep 
{S ee section i2j ) 

Ija the Superintendent {or Keeper) of the Jail at .• 

Whereas {name and address) appeared before me m person (or bi his 
rised agent) on the das of tn 

a summons calUog upon him to show cause whv he should not enter into a bona 
rupees AMth one »aret> (or a bond with two sureties each m ,u'’ 

that he, the said (waiiie), would keep the peace for the period of ®0“ J 

and whereas an order was then made requmog the said {name) to enter Jmp . 
find such secuntA (itafe the security ordered alien it differs from that menii 
in the summons), and he has failed to compK AMtb the said order, 

This is to authorize and require jou, the ,s3id Superintendent {or Ke^erj, 
rcceiAe the said {name) into jonr costodr, together Anth this 7, 

safely to keep in the said jail for the said periM of (term o/ ° ^,a 
he shall in the meantime •(ho lawfully ordered to be released] and to ret rn 
warrant with an endorsement certifying the manner of its execution 

OiAcn under my haod the sea! of the Court, this daA of ' 


(S'ral ) 


{Signature ) 


XIV -^Warrant of Comiiit«e\t on Failurf to rra> SecirJtv for Good 
BeHAA iolr 

(See section i»j ) 

To the Superintendent {Or Keeper) of the Jail at 

Whbrfas It has l»erii made to appear to me that (name and 
been and is hirkiiig within the di«lnct nf having no ,/> 

snlsistettce (or tint lie n unable to g«e anr sati'factorv account of himAenj, 


Whereas cAidcncc of the general character of (inztiie and habi^sl 

adduced lieforc me oiul recordctl, from which it appears tiiat he *s a 
loblicr (or house brciker, etc, us the ease may he), the 

And whereas nn on^er Ins lieen record^ stating the same and *■^‘1“ ^ 

. " “Nifl to furnish «ccwritA for his good bchaMOur for the term of (J* ‘ 

entering into u lond with one suretA (or ^^^o or more sureties, as J' f a , 
imscU for nijwes , and the said sureU (or each of 

’ I ^ and the <nd (wawe) has failed to comph _ — 

>,oses r*’/’rw,^ ^s^re snlKtiioteil f«ir the worils "complv with the «id 
, his i< to s,„rci\ mr sureties) entering into the said t<ond. «" 1 

• ^ assistance the Mid (name) releasetV ht- rirt « of the seeon 

/purpose, Amendimr Art. IW (I nf 190.1) 
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*•»»" ■cljuJKt«l iiiipn'Onmeiit for {stale Inc 
irrm) onless the satd v^<•unt^ l«- sou„er fnmislicd 

Ten!^J\hl *“ an'l r«juirt \on tile ^iid Supcnnlemknt (or Keeper), to 

«fel. fn iL^”^ mio iwr cu^UmIi U^etlier with tin-, warrant and him 

he Miall ***^ pcn«l «f tfrnn oj <m/>nso'imcHO unless 

warrant «.t»! -,.”’”*1*'” ^ ^ lawfulh nrdcr^ to he Mlea'^ed] and to return this 
ith an endorsement rcrtifunt; tlie inanner of its e\tcution 
G'lea nnJer nn hand and the «*! <r the Conrt this dJj of 18 

* (S/^fja(«ri7 ) 


WARRIVT to DlSCIitVCE A 1‘CllSOS lURHISOMO 0> I AtI,l!KF TO TltC SECtKIIY 
(See sttUtust loj an t ) 


To the Superintendent (or Keeper) of the Jail at 

uhoie custody the ftfSon fi) 


(or other officer in 


ondcr*«»i'* descrif'tion of ftisonet) was committed to sour custodv 

doJ, S°""* o{ and has sificc 

^ ecnnij tinder section of the OkIc of Criminal rrocednre, 

or 

*1?'^ appeared to me sodlcient Rrounds for t!»e opinion that he can he 

from* “""i require son forthwith to discharge the said (nahic) 

wir enstodt onIe«s he is haUc to he detained for some other cause 
ten under mi hand and the seal of the Court, tins dai of 18 

^ {Signature ) 


X\I— OrDFU rOK Tilt WMOVSI. of IsilSSNCfS 
{See section rjj ) 

To (namc^ desetipUon and address) 

t‘on ru^n*** '* made to appear to me that >o« haie causea an obstruc 

etc *“ persons using the public roadway {or other public place) which 

obstiuelln' public place), hj, etc, (stale uho( it is that causes (lie 

n or nuisance) and that such olwtruction (or nui'^ance) still exists. 


or man * t<en made to ap|»car to me tliat } ou are carrj ing on a*, owner, 

a/d trade or occupatioii of (slate the P«rlic«/or trade or occupation 

heatif. / uhere It Is carried on), and tliat the same is mjnnons to the puUic 
are rau lonifort) hi reason {state briefly In alial manner the injurious effects 
*‘■<1). and slioufd I* suppressed or rcmoied to a different place 


or 


\\iiere 4 S ,j been made to appear to roe that sou are owner {or are m 
*sssion of or have the control oser) a certain tank (or well or eTcaration) 
■ lucent to the public way (describe the thoroughfare), and that the safeti of the 


, These words were suhstituted for the words ‘ coniplv with the Raid order Iv 
'■'mself and his surety (or sureties), entering into the said hond. m which C3«e the 
“"‘e shall he received and the said (numei released the Repealing and 

oniendiiig Act 190,1 |[ of 1001)— ire t *1 and Itart II of «w-<»nd Sc)icdole 
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pubJic ts endangered bi reason ot the siid tank lor uelJ or cTcaiatJon) beinj 
without a fence (or lusecureh fenced). 


or 

WhkrS^S, etc, etc, (os fJie cojc titay be), 

I do hereby direct and require \ou within {state the time alloued) to (stale 
ihat IS required to be done to abate the nuisance) or to appear at "i 

Court on the daj of nevt, and to show cause wh> this 

order should not be enforced, 

or 

I do herehj direct and require you within {state the tune alloued) to cease 
earning on the said trade or occupation at the said place and not again to 
ou the same or to rentose the said trade from the place where it is now carried on, 
or to appear, etc ) , 


or 

I do hereby direct and require sou within {state the lime altOTied) to put up t 
sufficient fence (itafe the Jiuil 0/ fence and the part to be fenced), or to appea . 
etc , 

or 

I do herebs direct and require sou etc , (as the ease may be) 

Gisen under ms hand and the seal of the Court, this das of *0 

) {Signature ) 


XVII — Macistrste’s Order coNsmurisc a Jor\ 

( 5 ee seethn lyS ) 

Whereas on the day of 18 , an order was issued to 

lequinng him (state the effect of the order), and svbereas the said (nome) has uPP 
to me, by a petition bearing date the day of • 

appointing a Jury to try wliether the said recited order is reasonable and pmp ■ 
I do hereby appoint (<hc names etc , of the five or more Jurors) to be the Jun 
try and decide the said question and do require the said Jurs to report 1 
decision ssitlim dass from the date of this order at my ofcce at 

Guen under my hand and the seal of the Court, this day of *® 

(Seal) (Signature) 


XVin — Macistrate’s Notice and rEREMptOR\ Order after the Findisc ba * 
JDRY 

{See srrffoH /40) 

To friamf, description and address) x 

I 111 RK6\ gise sou notice that the Jury duly appointed on the petition 
hs son on the day of base found that the order issued on ) 

<lav of requiring sou Istate substanUally the requisition in Ine 

i reasonable and proper Such order bas been made absolute, and I. of 

nd require sou to o}>cs the said order within {slate the time alloved), on 


the 


penalts presided bs the Indian lenal Code for the disol>e<hence thereto 
Given Under nis hand and the seal of the Court, tins das of 


day of 


(Signature ) 
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XIX — isjcvciiov to rkOMt't Ar.UNST Imminbnt Dt>C£R tending Inquiry dy Jury 
(Set secllon 141 ) 

To (namf, dacription a>id aJdrtsi) 

^'HLRr^s tile inquire li' a Jwrx appointed to tr> wlietlicr mj order I'lsued on 
“'e daj of 18 , is reasonabte and proper i« still pending, and it 

has l^n niade to api,onr to me lliat the nuisance mentioned iti the said order is 
attended with «o imminent serwos danger to the puMic ns to render necessary 
in mediate measures t«, present 'uch danger, I do nereliy under the provision of 
section It 2 of the CtKle of Cnnunal protedure, direct and enjoin >ou forthnith to 
(jfafe pijinlv j’Jiaf fj required to be done as a temporary sajeguaid), pending 'he 
resale of the local lnf|Ulr^ In the Jut* 

Given under m* hand and the seal of tlie Court, this da\ of IS 

l 5 faf ) ( 5 ig«flf»re ) 


— MAfisTRtu's qkdfr rhuiiioiTiNG Tiii. lltlrTtriuv, nc , or t NuiS'ncc 
(See teeUon ) 

To (name deteripllon and address) 

'V«rRE*s It has l>een made to appear to me that, etc ,) slate the proper recttal, 
gutded by Form No WI or lorm No WI, os the ease tnay be), 

1 do herein strictl* order and enjoin you not to repeat the said nnisance Dy 
again placing or caosini* or permitting to l< placed, etc , (as the ease may he) 
Gi\en under ni* hand and the *e®l of the Coart, this day of 18 

(Seol ) (Signature ) 


XXl — Magisikatb’s, Ok»i'R to PRrvBNT OoSTRUCiion, RioT, nc 


(See seeilon 144 ) 


ttHfuisS It hiS Iajco made to appear to me that you are in possession (or have 
the management) of (describe clearly the property), and that, m digging a drain m 
the said land, you ate atiout to throw or place a portion of the earth and stonp 
up upon the adjoining public road, so as to occasion risk of obstruction to 
persons using the road. 


UnrBrss .t has lo-en ma<le to appear to me that you and a nninlier of other 

E'ocessio'rSS* Ihe ’’e.cr'aj' that“suchT- 

cession is likely to lead to a not or an atiray . 


,tc . , (- *1'.: 

I do licreh) order 
stones dug from land 


. . a not to nlice or permit to l>c placed 


of the earth or 


I do herein 
warn and enjoin 
nay require) 


prohihit 


the procession passing along the sail street, 
to take nn\ part m such procession (or as tfie 


and slnctP 

case red' 
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Given under my hand and the seal of the Court, this day of 18 

(5cal ) {Signature ) 


X\II — MtcisTK\TE‘s Order declaring Partv entitled to retain Possession or 
Laud, etc , im Dispute 

(See section 145 ) 

It appearing to me, on the grounds duly recorded, that a dispute, liLeh to 
induce a breach of the peace, existed between (describe the parties by name and 
tesidence or residence only If the dispute be betueen bodies of 'villagers) concernm, 
certain {state concisely the subject of dispute), situate within the local limits of mv 
jurisdiction all the said parties were called upon to give in a written statement of 
their respecti\e claims as to the fact of actual possession of the said (the subject of 
dispute] and being satisfied bj due inquiry had thereupon, without reference to 
the merits of the claim of either of the said patties to the legal right of possession 
that the claim of actual possession by the said (name or names or description) is 
true, 

I do decide and declare that he is (or they are) in possession of the said (the 
subject of dispute) and entitled to retain such possession until ousted by due course 
of law, and do strictly forbid anj disturbance of his (or their) possession in Ore 
meantime 

Given under m} hand and the seal of the Court, this day of 19 

(Seal ) (Signature ) 


Jk.KIII —W ARRANT OP A.TTACltMENt tN TKP CASE OP A DISPUTE AS TO THE POSSlSSIOS 
OP Land, etc 

(5ce section 146 ) 

To the Police-officer m charge of the Police station at [or To the 

Collector of ] 

Whereas it has been made to appear to me that a dispute likely to induce a 
breach of the peace existed between (<f<rJfr/he the parties concerned by name ana 
icsidence or residence only if the dispute be befueen bodies of villagers) concernin'; 
certain (sfjfe concisely the subject of dispute) situate within the limits of m> 
jurisdiction and the said parties were thereupon dull- called upon to state in writinc 
their Tcspectwe dawns as to the fact of actual posse'ision of the ^avd (the subject vf 
dispute), and whereas upon due inquiry into the said claims I haie decided that 
neither of the said parties was iji possession of the said (ffie subject of disput‘1 
[or I am unable to satisf> miself as to which of Jhe said parties was in possessio 
as aforesaid], , , 

This IS to authorize and require yon to attach the said llhe siiojeci 0} 
bv taking and keeping possession thereof and to hold the same under attaclimen 
until the decree or order of a competent Court determining the rights of to 
parties or the claim to possession shall have been obtained, and to return tn 
warrant with an endorsement certifying the manner of its execution 

Gi\en under mi hand and the seal of the Cwirt, this das of 18 

(Seal ) (Signature ) 


WIl —■Magistrates Order PRoniBinwc the doing op AViinivc on I and or 
Water 

(See section 147 ) 

A nisrcTE bsying arisen concerning the right of use of (stale conelsri/ the 
subject 0/ dispute) situate withm the limits of my jurisdiction, the possession «• 
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(Scbfdule I' — r OTtus ) 

whicli hnd icr mtcr) is cHime«l CTilnswch l») iilf5Cf/6c the person or persons), 
and It appeirmj, to me on due iminir) into tlic same, that.tlic said land (or water) 
has been open to tin enjujment of such use; l»» the public (or If by an individual or 
a class Of persons describe /((in or anti {// the use can be enjoyed throughout 

ihc icar) fliat the said Use has been enjoaed withui three months of the institiltjon 
of the said inqutr) (or if the use is enjoyable only at Partfcular jeojonf, say 
during the la-i of die seasons at which the same is capable of being enjojed ”) , 

1 do order that the »aid ithe tlalmant or claimants of possession), or an> one 
m llicir interests shall not take (or retain) possession of the said land (or water) to 
the exclusion of the enjo\mcnt of the nt^ht of tt<e aforesaid, until be (or they) shall 
ob^in the decree or order of a conipctcnt Court adjudging him (or them) to be 
entitled to exclosne pos«ession 

Given under mj hand and the seal of the Court, this day of 18 

(Signature) 


WV — Bond AVU Btn COND os a PurUMtSARV IsCUtRV rSFORB I PoiICE-OmCER 
(See seetton i6g ) 

I ('i(jnif) of , being charged with the of/ence of , and afte*" 

tuquiry re<j ured to ajipear Uforc the Magistrate of 

or 

■nd after inquirv called upon to enter into mj reiognizance to appear when 
retjuifcd do heriljv bind nijsetf to appear at , in the Court of 

, .on the dav of neTt (or on such day as I nnj 

hereafter lie required to attend) to answer further to tlie said charge, and, in case 
of ni) making default herein I hind myself to forfeit to Her Majestv the Queen, 
impress cl India, thi* sum of rupees 

I)Ated tins day of 18 

(Signature ) 

I hereby declare myself (or we jointly and severally declare ourselves and each 
of us) Surety (or sureties) for the above«aid that he sliall attend at . 

Ill the Court of , on the day of next (Or on such dav os he niay 

hereafter he required to ottetid), further to answer to the charge pending against 
him, and in case of Ins making default therein, I hcrebv bind myself for we 
here! V bind ourselves) to forfeit to Her Majesty the Queen, Bmpress of India, the 
sum of rojiees • 

Dated this <h»y of 18 

tSlgnaturc 1 


X\\ I — liovu TO rRosreure or ci\ t iui\ce 
(See section tjo) 

I (naiiic), of (place), do Jiercby bind mvsclf to attend at m the Court of 

flt oVlock on the day of nest and then 

anl there to prosecute (or to prosecute and give evidence) (or to give evidence) in 
the matter of a charge of against one /I ft , and In case of making 

defvult herein, I I ind nivsclf to forfeit to Her Majesty the Queer, Bmpress of 
India, the sum of rupees 

Dated this dav of IS . 


125 
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(Schedule V. — Forms.) 

XXVII— ^O^CL Of COMMlIMbNr D\ MAC1STR4IE 10 GOVERNWfcNl HEADER 
(See section si8 J 

liiE Ma 4 ,istrate of hereby gives notice that he has committed one 

for trial at the next Sessions, and the Magistrate hereby instructs the Government 
Pleader to conduct prosecution of the said case 

The charge against the accused is that, etc (slate the offence as in the charge) 

Dated this day of I® 

(Signature ) 


XXVIII — ClIARCES 
(See sections 221, 222, 223 ) 

(1) CllARCFS WITH ONI lUso 

(a) I [Maine and office of Magtslrale, etc hereby charge joa [name of accused 
f<crson] as follows — 

(b) that >ou, on or about the daj of • 

, waged war against Her Majesty the Empress 

On Penal Code, sec 121 of India, and Ihcrebj committed an offence pnnisliable 
under section 121 of the Indian Penal Code, and lytlnn 
the cognizance of the Court of Session (n/wn the charge is framed by a rreslacncy 
^[aglstraic for Court of Session substitute High Court} 

(e) And I herebj direct that jou be tried by the said Court on the said charge 
[Slgnaluie and seal of the Magistrate J 

[To be sKbififufed for (b)] — 

(2) That jou, on or about the day of » 

On section 124 « the intention of inducing the Hon We 

un section 144 ^ ^ ^ Member of the Council of the Go\eTnor General of 

India, to refrain from exercising a lawful power os such Member, assaulted such 
Member and thereby committed an offence punishable under section 124 m **'5 
Indian Penal Code, and within the Cognizance of the Court of Session [or III?" 
Courtl 

(3) Tint you, being n public sersant in the Department, direct!' 

Oti cpr-fimi 101 accepted from fsfafe the noMie], for another party [slate 

the a gratificatton other than legal remuneration 

as a moti' e for forbearing to do an official act, and thereby committed an offence 
punishable under section 161 of the Indian Iciial Code, and withm the cognizance 
of the Court of Session [or High Court] 

(4) That aou, on or about the day of • 

On section 166 ' f®'' o»n'«ed to do. « the case may be] 

such conduct being contrarj to the provisions of Act , lection ■ J 

known bj jou to be prejudicial to and thercb' comtunten 

an offence punishable under section 166 of the Indian Penal Code, and with the 
cognizance of the Court of Session [or High C^urt] 

(5) That sou, on or about the of ' 

on section 193 

liefore , stated in evidence that '* " winch statement vou eitbtr 

knew or lehevetl to be fabe, or did not believe to Jie true, and thcrebv - 

an offence punishable under section 193 of the Indian Penal Coile, and wiln t 
cognizance of the Court of Session [or High Court] 

(6) That vou, on or about the day of ' 

r, .committed culpable homicide not nmoontinf, 

0,i .ccl.on 10 , c.n„„K tl„ .iMth ol , , , , , 

and thcreb) rominitted an offence pnnisliable nnder section 304 of the Indian 1 
Code, and within the cognizance of the Court of Sessjpn [or High Court] 
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(^r/ifdiWc I — I ort7is ) 


17) That X 

Oti •■ictiun 'Wi> 


alfuut the (la\ uf at 

alxtltcd th<. c<imini>«ioii of suicide bj A II , 'i 
ptr«<m m a slUe of intoxuatioii, and thereb> committed 
an olkiicc puni'hablc under scilion toR «»f iht Indian i'eiial Lode, and wittnii the 
co£nirance of the Lourt of Session Jor llii.li Court] 

(8) That )<ju, «m or about the da> of , at 

On sectift -I’x * 'olunUiril> caused grievous Iiurt to , and 

* ’* thtrtl V rommiltcd an offence punishable under section 

^ of the Indian J'tnal Lode, and within the cogmzanci. of tlie Court of Session 
lor Hi>.h Court] 

(9) lliat jou, on or about the da> of , at 

On sirtinn w • ^‘*•'•*<^*1 l*f<ifc ff«c tiame], nnd therebi coninuttc 1 

“■an ofknce punisliaMe under section tgi of the Indian 
■•nd within the rogniraiico of the Court of Session [or High Court] 

(*0) ihal iou, on or about the day of , at 

On o<v» » comnntt^ datoit>, an offence putnshable under 

ion section t9S of the Indian I’enal Code, and within the 

cognizance of the Lourt of Session [or High Court] 

(f'l caj.i frnd by Mogfsliales subslitulc “vvithin in> cognizance'’ for "within 
the coi,ni7jn<c of the Lourt of Session,** and in (c) onnt "hv the said Court ’’] 


(11) LHVHrr WITH two ok moke Hcvds 

(it) I [name anJ office of VagiUrate etc J hereby chatgc vou [none of accuted 
ferjoHj as follows — 

ii» / frit — That jou, on or atiout the day of , "it 

On ««-p»i<s Oil Cnowiiig a com to be counterfeit, delivered the 

same to another person, b> name A i? , as genuine, end 
tliercbv committed an offeuce pumsliable under section 241 of the Indian i’enal 
Lode and within the cognizance of the Court of Session [or High Court] 

iecoijitly — That you on or about the day of , at Cliowing 

a com to !« counterfeit, attempted to induce another person, bj name A B , to 
^'•^'•■'6 tt as genuine, and thereby committed on offence punishable under section 
241 of the Indian leml code, and within the cognizince of the Court of Session 
lor High Court] 

ft) And I herebv direct that you be tried by the said Court on the said charge 
, _ [Signature and seat of the hlagisirale ] 

[ro 6c substituted jor (6)] — 

(2) first — /hot you, on or aliout the dav of , at 

n.. , comimtled niunicr hx causing the death of 

ctions ')02 and 104 ^ thereby committed an offence punishable 

under section 102 of the Indian Penal Code, and within the cognizance of Die 
Lourt of Session [or High Court] 

Secondly — That you, on or alM>nt the day of , at , by 

causing tfie death of , cinnniitted culpable homicide not amounting to 

murder and thereby committed m offence punishable under section 304 of the 
Vf/bfift* 'itndi 'Cofie, Wifi •iv//irm *Aa vuytisaua^ •*/. 'bit 'J, ^sviur. 

Court] 

(3) First— That >ou, on or atwut the dax of . at 

^ , comnutted theft, and therebx committed 

On sections 379 anil 382 mi offence punishable under section 379 of the Indian 
leinl Coile, and witliin the cognizance ©f the Court of Session [or High Court] 

9fco»irfly' — That vou, on or atiout the dav of , at 

committed theft, having made preparation for causing death to a person in order to 
the committing of such theft, and therebx ronimitted an offence punishable under 
section 332 of the Indian 1 eiial COile, and wiUnn the cognizance of the Court of 
Session [or High Court] 

Tfifrdly — Tint you, on or olwnt the dai of , at 

committed theft, Jnving n ade preparation for causing restraint to a person m order 
to the effecting of sour escape after the committing of such theft, and therebv 
committed an offence punishable ntuler section 1S2 of the Indian Penal Cnle, ar ’ 
within the cognirvnee of the Court of ^sion [or High Court] 
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V —^rorms.) 

Fourthly — That >on, oa_or about the day of , at • 

conimitted theft, having n ade preparation for causing fear or hurt to a person in 
order to the retaining of propertj taken by such theft, and therebv comniitted an 
offence punisliable under section 382 of the Indian I’enal Coife, and withm the 
cognizance of the Court of Session [or Jligh Court] 

(4) That jou, on or about the day of * 

in tfie course of the inquiry into • 

Alternative charges on before , stated m evidence that " ' 

section 193 and that you, on or about the day of 

, at » in the course of the trial of > 

before , stated in the evidence tliat “ one of which statew-ents 

JOU either knew or believed to be false, or did not believe to be true, and therebj 
comniitted an offence punishable under section 191 of the Indian lenal Code, and 
within the cognizance of the Court of Session (or High Court] 

[fn roses fried by Magistrates subsHlute “ttithm mv cogiiizance''^ for "withiu 
the cognizance of the Court of Session*’ and in (t) omit ‘ b\ the said Court ’ ] 


(HI) CHtRCF FOR TnrFT AFTER FREVIOt S COWICTION 

1 (name end ojfice of Magtslrale, etc), herebv charge jeu (name of accused 
ferson) as follows — 

That JOU, on or about the day of , at , committed 

and thereby committed an offence pumsliable under section 379 of the Indian 
Code and uithm the cognizance of the Court of Session [or as 

may be] 

And JOU, the said {name of acetijed), stand further charged that jon, 
cotnmitting of the said offence, that is to say, on the day of > 

convicted bv the {stale Court bj which convtcllon tear had) at of an on® 

punishable under Chapter Wll of the Indian I’enal Code with 
term of three tears, that is to saj, the offence of housebreaking by night 
the offence in ihc words used in the reeflon under ulifch ihe accused was 
winch conviction is still m full force and effect and that you ore hereby ntme 
enhanced punishment under section 75 of the Indian Penal Code 

And I herebv direct that vou l»e tried, etc 


—Warrant or Commituent on a Semesct or imprisonuem or I'*'-® 
PASSen B\ A Macistrate 

(9fe seelions and 35 1) 

To the Sapervntendent fur Keeper) of the Javl at 

Whereas on the day of 18 , (nflinc of prisoner), the 0^' 

2nd, 3rd, us the ease may be) prisoner in case No ®f the Calenaar . ^ 

was convicted before me (name and olhcM designation) of the offence 
offence or offences concisetv) under section (or sections) of the Indian *v’,i ^nf 
(or of Act ), and wns sentenced to (slafe the punishment fu‘ > 

disilnetiy) 

This is to authorize and require vou, the said Superintendent (or 
receive the said (frisoner’s watne) into \our custodv m the Raid Jail, 

Ins warrant, and there carry the aforesaid sentence into eNCculioa acconiing 

Civen under my liand and the seal of the Court, this diy of 

(•Hgnoiiire ) 


(5euf) 
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(Sc/tf<fiW<* V — / oruis ) 

WN. — W tSK*NT or 0\ I »I« »* to VrcOMR AMF^DS B\ ‘(attacumfvt 

»M> S»u J 

(W section ajo) 

To the Superintendent (or Ke<perj «f the Jail at 

UiitBtis inatnr end ha^ I roaght agaiixt {naine and aescrl['H(>n oj 

the oeeBteJ fersont the roniplaint that it and the «tnic has l>eeii 

iltsmtssed as ’(false nndj fnxulous (or texstivnsi ami the order of dismissal awards 
,w3-ment I \ the said (''ame of comf-Mnant) cf the sum of rupet-* 
amends, and whereas the said snni has not hfeti paid s* • * and an order has 
lieen made for liis simple iiii|in'^>nnitnt iii Jiil for the period o( da^s unless 

the aforesaid “uni lie sooner (raid. 

This IS to authorirc and reijuire i'ou, the said Superintendent (or keener), to 
retene the said (ndirtr) into sT>nr costoils, together with this warrant, and him 
safel% to Leep m the said Jail for the said period of (term of imprisonment), 
sobjrct to the proM«inns of section C9 of the Indian Penal Code, unless the said 
sum 1* sooner i*aid, and on the receipt thereof, forthwith to set him at Iihertj, 
retoming tins warrant with an emloTseinent certifsnig the manner of its exceulion 
Gnen under ms hand tin seal of the Court, this dai of 18 

(fifat ) (‘iignalure ) 


\:\'\r— S ummons to Witstss 

tSee sections 6S and sft ) 

To of . 

'viirKTAS complaint has l<eii made lefore me that has 

(or IS suspected to ha'e} committed the offence of (slate the offence conexset^ vilh 
time and place) and it appears to me that >ou are likel> to gne maternl evidence 
for the prosecution, • 

^;ou are lierehj summoned to appear before this Court on the 
daj of next at tea oclock in tlie forenoon, to testify what jou know 

concerning the matter of the said complaint, and not to depart thence witnont 
leave of the Court, and »ou arc herebv warned that, if you shall without just 
excuse neglect or refuse to appear on Ihc sa«l date, a warrant will be issued to 
compel jour attendance 

Given under my liand and the seal of the Court, this daj of J8 
(Seal ) ( 5 fgwafurc ) 

X\Xir — PBPCFPT TO DiSTSICr SlaCtSTIISTF TO StTJMON JURORS A\D ASSESSORS 


To the District Magistrate of 
Whkrkas 

on the 

have t>een duly ' 

and Xsscssors 
persons to atle 
Within such da 
Given unde 


(yec section y’d ) 


(Here enter the names of Jurors and Assessors ) 


{5cal ) 


‘Th„e »oriU .nWitutea for ite 
of Criminal Procedure (Aniendnienl) Act, 1923 (^MU cl 19231 

•These words were inserted b> IMiI ...-lu 

■T.„ „„d.. ...„d cannot 1/2 rf U 


the said (ridtiie of comf'la/nanf)'' were 
Irocedure (Amcndi “ ‘ 


■its af rimi 
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(Schedule I '. — forms } 

XXXIII —Summons To Assessor ok Juror 
(See section jaS ) 

To (iiaiHC) of (Z'lacc) 

Pursuant to a precept directed to me bj the Court of Sessions of 
lequinng jour attendance as an Assessor (or a Juror) at the next Criminal Session, 
jou are hcrehj summoned to attend at the said Court of Session at {place) at ten 
o’clock m the forenoon on the day of next 

Gueii under niy hind and the seal of office, this daj of 18 

{Seal } (Sigiialure ) 


XXXIV — W/kBHtNT or Commitment uvuru SFviBNcr o» DrtTii 
(9ce section 3J4 ) 

lo the Superintendent (or Keeper) of the Jail at 

WiiEKEts at the Session lield before itie on the daj of 18 , {name oj 

piisoiicr) the (Ut, 2ud, 3rtl, as fhe case may be) prisoner in case No of the 

Calendar at the said Session, was duU convicted of the offence of culpable liomicide 
nmounUng to murder under section of tha Jndnn I’enal Code, and sentenced 
to suffer death, subject to the confirmation of the said sentence by the 
Court of , 

This IS to authorize and require jou, the said Superintendent (or Keeper), to 
leceive the said (prisoner’s name) into jour custodj in the said Jfail, together with 
this warrant, and him there -^afeh to keep uutil sou shall receive the further 
warrant or order of this Court, carrying into effect the order of the said 
Court 

Gnen under my Jiiud and tlie seal of the Court, ihis day of 18 ► 
CJeal ) * OSIgnaliire ) 


XXXV —Warrant or nxrcurioN on a Sfntfnce o» Dfatit 
(5ee sreffon 3S1 ) 

To the Superintendent (or Keeper) of the Jail at 

WiiERFAS (iifliiic 0 / prisoner) the Jst, 2iiJ, 3rd, as the case may be) prisoner lu 
case No of the Calendar at the Session held before me on the da\ of 

, 18 , has been by warrant of this Court, dated the daj of 

, committed to your enstodv under sentence of death; and whereas 
the order of the Court of confirming the said sentence has been 

recened b> fhis Court, 

TitfS es ter antt.'onoe j.vJ reejt>?re jew, th'e swd /nr to 

carry the said sentence into execution bj causing the said to be liangeo 

Irt the neck until he l>e dead at (»wie and place of execution), and to return this 
warrant to the Court with an endorsement ccrtifjmg that the sentence has been 

executed 

Given under mj Innd and the seal of the Court, this day of 18 

(r^eai ) (Signature ) 


XXXVr— Warrant afttk a Commutation op a Sfvtfnck 


(9re sections 3S1 and gSz) 

To the Sap^rintendent {or Keeper) of the Jail at 
WittREAS at a Session held on the dav of 

of f-nmurr) the (1st. 2nd, Trd, as the case may be) prisoner in case No 
i' Ur nt the said stession, was consicted of the offence of 
iinitrr section of tlie Indian Penal Code, and sentenced to 


]8 > 
puni 


(name 
of the 
«hable 
, and 
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V — I onus ) 

**s thereupon conimittcd to %our coslod\ , and nltereis by the order ot the 
Court of (a duplicate of wlncli is liereunto auuexed) tlie puutslmieiit 

adjudged b\ the ‘^aid «cntcuce has Icen Lominnted to the punishment of traiisporta 
lion for life (or as ilte case »iiOj brj 

This IS to authorire and require \oa, the said Superintendent (or Keeper), safelj 
to Leep the said (/'riiowrr s lijrnf) in s-our custody m tlie said Jail as by law is 
required, until he shall be delivered o\cr b> you to the proper authority and custody 
for the puq)o«e of his undergoing the punishment of transportation under the 
said order, or (/ flic mitigated senle»ce is one of impnsonnicnl, say after the 
^OTiis, "custody m the said Jail, ' ‘ and there to carry into execution the punish 
nient of imprisonment under the said order according to la" ’ 

Giien under mi hand and the seal of the Court, this day of 18 

) {Signature ) 


XXXMI — W iHBSM ro uiT. A Fixr ni *[ \triciiMLM] avd Sue 
(See section ’f(i) («) ] 

To (name and designation of fhc Tollee offteer or other person or persons uho Is or 
arc to exeeiitc </ie learraNf) 

Whekfis {name and description of the offender) nas on the day of 

I coniicted before me of the offence of Imenlton the offence eemcisely)t 'inJ 
sentenced to pai a fine of rupees and ubercss the said {name), 

alth^gh required to pay the J>aid fine lia- not paid the same or any part tliereof, 
This IS to authurire and require lou to ‘lattacli any] moveable property belong 
ing to the said (riainr) i\hi<h inav >>e fouml imIIiiii the district of , and if 

>Mlhin fjfalc the number of days or hours aHoucctt next after <[such attachment] 
ine said sum shall not be paid <ur forthuiUi) to sell the moieable Tproperty 
sttacliedl, or so much thereof as shall t,e sufiicient to satisfy the said fine, returning 
this ivarrant vitli an endorsement certifniig what you have done under it, immc- 
diately upon its execution 

Given under my hand and the seal of the Court, this day of 18 
{Seal ) {Signalure ) 


'[KXXVIIA — buMJ lOR AilMKASCC 09 OrfFNOI H ai[,lASIP rtMllNC lltALISlTJOV 01 
FINE] 

(See section jSS ) 

WllEKEiS I, (nomci inhabitant of {place) have l>cen senfcnccd to pvy i fine of 
rupees and in default of painient thereof to undergo imprisonment for 

and whereas the Court has been pleased to order mv releise '• • • • 
on condition of mi executing a bond lor in\ appearance ‘[on the following dite for 
dates) iiameli — ] 

I hereby bind nnself to appear liefore the Court of at o'clock ‘[on 

tile following date (or dates) ninicli ) and in case of making default 


‘Tins word was substituted for the word ‘Distress" bi « 162 of the Code of 
Ciiminal Procedure (Amendment) \et 1923 (XVIII of 1923) 

• The figure letter and brackets were inserted fii ibid 

* 1 lic«e words were sulrstituted for the words 'make (h tress bv seizure of 
am b\ ibid 

* 1 he'e words were substituted for the woixls * such distress" bi iblJ 

* These words were substituted for the words "propcrti di-trameil" 1 1 ibU 

• 1 onn \\\MI\ lias inserted bi ibid 

'The words until the dai of ” were omitted b' s 5 of the 

CiHle of Criminal Procedure (‘second Tmefidw^nl) \ct. 1923 (•C\X\ II of I92t) 

• These wonls were sulistitnteil for the words "on that dn’ "on the S3,d 

dll of next" and “on the dai of next" I v ibid 
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(Schcdtile V, — Forms ) 

herein 1 bind myself to forfeit to llis Majesty the King, Ktnpcror of India, the 
sum of Kopecs , 

Dated this day of 18 


(Sfynafuic ) 

Where a liond iMtli snrctics is lo be executed, add— 

We do hereby dctlan. oorsclvcs *.QTCties for the ahcne-nanicd tint he wiU 

appear before the Court if [on the following date (or dates) nameh — 

] and, m ca«e of his inahing default thcrciu, we bind onrscUcs jointly and 
seicrally to forfeit to Ills Majesty the King, Emperor of India, the snm of 
Kopecs 

(Sfgnalufc ) 


XKXMII — ^W’tRR^M OF CoMMirUEM IN CERTUN CtSES OP COMCMri WHIN A 1 
IS IMPOSED 

(See sccUoit 4 ^ 0 ) 

To the Superintendent (or Keeper) of tl»c Jail at . 

WntRuS at a Court holdcn licforc me on thn diA (naiuc ond desenl'ticn «/ 
rlie ojjender) in the presence (or \icw) ol the Court committed wilful contempt, 
And whereis for such contempt the said \natnf cf offender) h-n been adjunct 
by the Court to piA a fine of rupees or in default to suffer simple 

imprisonment for the space of (tfalc fhc number oj manflij or days'), . 

This tft to authcirire and require vou, the Supcnnicndcnl (or Keeper) of Uie saw 
Jid, to reccnc the said (name o) of/endet) into sour costod), together ssith this 
warrant, and him safeb lo Veep m the said Jail for the said penod of (fc^ m 
impriimimcfit), unless Uic fine l>e sooner paid, and on the receipt tlicrcof, 
to set him at liberts, returning this warrant with an endorsement certifying Uie 
manner of its execution 

Gticn under nn liand and the val of the Court, this das of 18 

(gfjl) (Sig«flfu»f) 


XWIX — ’iIscisTRsTE s OR Judge’s Warrant or Commitment or Witness RtFistM" 

TO AVSWER 
(5ff scflfan ) 

To (iiaiiif OfiJ dciriiphau cf efberr of Courl) 

WilFRtAS (name and descnpHon). Itemg sauimoTicd (or brought lyforc tins 
Court) as a witness and this das required to Rise esijencc on an inquiry into an 
nllcgcd offence, refused to anssscr a certain question (cr certain questions) put m 
him loucliing the said nlleced offence, and dols rreonled, wathout alleginu 1“' 
excuse for such refusal, sml for Ins contempt lias be“n adjudged detention m 
susttviy for (Ifrm of deienlton ad}udj:ed)t , _,j 

This is to authorire and require snn to taVe the ^id (name) into customs a 
him safcls lo Veep m sour custoils for the space of dss's unless in i 

meantime he sliall ron>ent to tie examined and to answer the question asVed • 

and on llic list o( the snid ilars, or forthwith on such consent licmc tnown, to in c 
him l<forc this Court to be dealt with accocsting to law, reluming tins wwrr* 
with an endorsement cxrtifsnng the manner of it-s execution 

Gisen under my hand and the seat of the Court, this ilax of i^ 

(gffll) (5J/:naf»rf) 


XL — W'sRRtXT of iMTRISOvMtNT ON rAllURE TO TAA MAInTEXANCT 
srcildn ^*'5 ) 

To the ^openntenlent (or Kcci'cr) of the Jail at 

Wmutss (nerar, drifrtpflm and «dJrMs> tils lx<n preyed Ixfw 
posscsi^j sufTicicnt means to maintain hts wife (name) [or hu child {nantci. 
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I — / orms ) 

IS b\ reavan of ‘fjfo flir rrjjiini ontblc to maintain Iierself or himsell)] and to 
(I’f rcfu^cil) to «lo so anti an ofticr ha, l>een duly made requinmf 
tne said (namr) to allow to h»s said wife (or child) for mattitcnance the monthly 
*nni of rupees uul whereas it has lieen further pro\ed that the •'aid 

l*ianif) ,Q Wilful disrecard of the said order lias failed to pa\ rupees 
Ijcintj the amount of the allowance for the month |<jr months) of And 

tneren/Yjn an order was made atljoilKing Iiim to undcffTO simple (or nfyorous) 
impnsonnent m the said Jail for the period of , 

This IS to authorirc and icquirc s'oii, the said Superintendent {or Keeper), to 
rcceite the said fnoiiifl into 'OUr costodj in the said Jail toKCther with this 
^rrant anj there tarn the «3id order into execution according to law, returning 
this warrant wiili an end«>rsenient certifring the tnannet* of its execution 

Giien under ms hand and the seal of the Court, this daj of 18 , 

) (Signature ) 


JsLl— WsRKtM Tg ISfORCe TJIE mllEKT OF tf«MENA\CE B\ «[ATttCII«FMl t^U 
StLF 

f5c<r section j 

To (name and dejf^tiaffon of tUe PoUce-offictr or oUicr person to execute titc 
d arrant) 

'\ hi bfas an order has been doU nadc re<]uinng (name) to allow to Ins said 
hife (or child) for maintenance the monthlj sum of rupees , and whereas 

the said (iifliu,-) m wilful disregard it ll>e *a'd order has faded, to pat rupees , 
being the amount of the allowance for the month (or months) pf ; 

Tills IS to -inthorue and require )Ou to *fa«ach anyj nioteabfe property belons^ 
mg to the said (name) winch tua} be found within the district; nf 
and if within (rfafe ffir number of days or hours alioued] next after ^fsuch atuch 
ment] the said sum shall not Ire paid for forthwith) to sell the moveable ‘tpropeft' 
attachcdl or so much thereof as shall l>e sufficient to satisfy the said sum, returning 
this Warrant with an endorsement ccrtifjing what jou have dmc under it, imne 
diateh uixm its execution 

Giten under my hand and the seal of the Court, this dav of 18 

(Seaf ) (S/gHal«re ) 


\LII —Bond svt> BiiL bond On a Preliminaky IifQuiRY befors a Maoistrmk 
(5fe sections 496 and 499 ) 

I (name) of (plarc) being brought before the Magistrate of (as the case may 
be) charged with the offence of and required to ftiie scciints lor mi 

atlrndatice m Uis Court and at the Court of Session, if required, do bind nysclf to 
attend at the Court of the said Magistrate on even dav ol the jirelimmarj in<]air> 
into tlie satd cliirge and, should the case be sent for trial b> the Court of Session, 
to 1e and aiipcar I eforc the *^id Court when ealled npim In answer the diafge 
igaiiibt me and, in case of m> mabing default herein, I bind m'-«elf to forfeit to 
Her MejCbty the SJueen, Kmjiress of India, the sum of rupees 

Dated this. 18 

(5ignafurc ) 


•This word Was sul stituted for tlie w-ord ‘Mistress” bi 
Criniiinl Procedure { Vroendmeiit) Vet, 1923 (Will of 1923) 

' maV.e distre*-s I 


162 of the Code of 


« words * maV.e distre*-s Is seuore of 
• (Vmendment) \ct. iuc3 (Will of J9s) 
“ woriL, • soth distress' b' fbfJ 
c words • properts distrained” bs Ibid 



1002 


CODE OF CKIMIKAL PBOCEDOBE 


(Sclicdulc V— Forms) 

1 hereby declare nnself [or \\e jointly and severallj declare oursehes and eaf-h 
of us) surety [or sureties) for the said (ndnte) that he shall attend at the Court of 
on e\erj day of the preliminary inquiry into the offence charged 
against him, andi should the case be sent for trial h> the Court of Session, that he 
shall be, and apjiear, before the said Contt to answer the charge against him and 
111 case of his making default therein, 1 bind mjself [or we bind oursehes) to forfeit 
to Her Majesty the Queen, Kmpress ol India, the sum of rupees 

Dated this day of 18 

(Sigimhirc 1 


XUllI — W arrvni to DISCHARGE a Person imprisoned qv t ettURR to give srcuRirt 
(Sec Jcclian 500 ) 

To the Superintendent [or Keeper) of the Jail at . 

(or othef officer In uhose custody the t'crson is) 

Whereas (name and description of f»rlJo«cr) was committed to aout custod) 
under warrant of thn Court, dated the day of • , and has since 

with Ills suretA (or sureties) duU executed a bond under section 499 of the Code ol 
Cuminal I*rocedure 

This 18 to authorize and require )on forllmith to discharge the «aid (nawie) 
from 5 our custodA, unless he is liable to be detained for some other matter 
Gneri under mj hand and the seal of the Court, this day of IB 

(STcfll ) ISigiialiire ) 


—Warrant of AtTAciisirNt to tssouct a boxd 
(See section 514 ) 

To the Police olheer m charge of the Police station at 

Whereas [name description and address of person) has failed to appear tn 
(tiicntlon the occasion) pursuant to his recognizance, and has 1)\ sucli deiauh 
forfeited to Her ^lajesty the Queen Pniprcss of India, the sum of rupees (flic 
Penalty in the bond) and whereas the said (name of person) has, on due notice to 
iiim, failed to pay the said sum or show any sufficient cause why payment ehoui l 
not be enforced against him, . 

Ihis IS to authorize and require aou to attach any moveable property of the ‘•aid 
(name) that sou may find within the district of , bA seizure and Jeteii 

tion, and, if the said amount be not paid within three diAS, to sell the propert' ‘■o 
attached or ^o much of it ns may be sufficient to realise the amount afore<aid, an' 
to make return of what 'ou ha\c done under this warrant imniediatelA upon its 
execution 

GiAcn under niA hand and the seal of the Court, this daA of *“ 

(Seal ) (ffgiialure ) 


XlA —■Notice to Surety on Hreacii or A Honp 
[See secfion yts ) 


WnrRTAS on the d-is of 1 ® , aou l>ec 

RurclA for (waiiie) o( (Mace) that he shouM appear licfore thi-' Court on the 
•lai of and found Aourself In default therec f to forfeit the Rom of rupe 

to Her ■'lajestA the Queen, Pniprcss of India, and wTiereA 
«-Ail (name) has failed to appear tiefore this Court and 1>a rcavm of suen iic 
'OU have forfeited the aforesaid sura of rupees 1 



FORMS 


1003 


I — I arms ) 

\ou arc herd \ rcijuircil to pa\ tlie said penattt or sliow cause, within dajs 

from this date win j jmi eiit <f tla said snm should not be enforced af,ainst lou 
Ouen under iii> Intid and Uk seal of the Court, this daj of 18 


' 1 — '"•Tier TO *'1 «FT\ or JORFFITtHF OF IlOND FOR GOOD BEHUIOUK 

(Sfc section jil ) 
of 

wJJi Kj AS on the das of 18 , sou became 

suiets Is a lond f n inawrl of /•lure) that he would le of good I ehavionr for the 
period of anj bound sonr&elf m default thereof to forfeit the sum of 

to Ifer Majs'tv llie Queen, I nipress of India, and svhereas the said 
(uamr) has lietn coinicted of the offence of (inenfiuii ffic offence ^ncisely) commit 
ted since sou l>eca!ne such surets, ssherebs sour seenrits l^ond has become forfeited, 
\ou are htrel s required to pas the said i>enaUs of rupees , or to shosv 

cau^ within dass sshs it should not be paid 

Oisen under ms hand and the seal of the Court, tins day of 18 

) (5i^»af»re ) 


\I.MI — \\ SKKtNT Ot AITSCIIMCST ACSINST A BURSTY 

{See secllon 5 * 4 ) 

To of 

MitERBts (iijKte, deserifllon and address) has bound himself as surets for the 
appearance of (iiieiifiort (fie condilicn of the bond), and the said (name) has made 
default and therebs forfeited to Her Maie«t) the Queen, Bmpress of India, the 
sum of rupees ((fie penalty in the bond ) , 

rtiib IS to authorize and require >ou to attach any moveable property of the 
said (name) whicli sou mat find within the district of , b> seizure and 

detention and if the said amount be not paid wilhm three dass, to sell the 
proj erts so attached or so much of it as may be sufficient to realize the amount 
aforesaid and make return o( what }ou base done under this warrant immediatels 
upon Its execution 

Gisen under ms hand and the seal of the Court, this da> of 18 

(Seal ) (Stgnaliire ) 


III — M AKKAM OF COSnUirMENT OF T»lh SORFTV OI AN ACCl SED PERSON 
APMITTED TO Itsll. 

section ssi ) 

lo tJie Suf eriJitendent {or Keeper) of the Cisil Jail at 

Whfrfss (name and dcjcri/>ffo» 0 / surety) has bound himself as a suretj for the 
aj pcarance of {state the eonJitlOn of ffie bond) and the said (name) has therein 
male default ssherebs the penalt} jnentioiied m the said Iwnd has t>een forfeited to 
Her Majestj the Queen Pmpress of India and whereas the said {name of surety) 
ha> < II due notice to him, failed lo pa> the said sum or shosv an> soQicient cause 

, , « .* t _ — I same cannot be rccoscred 

and an order has been made 
prrfof) 

• upenntendent {or Keeper), lo 

■ ‘arrant and him safeh to keep 

m the sail Jail hr the sail (fcr»i of ImJ-risunMcnll and to return this ssarrant 
sMtli an eiidor-emeiit certifsinj; the manner of its execution 

( isrii un ler tin hand and the seal <>f the Court, this das of ]8 

(9m() (5l^Wj(RfF' 


i 
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(Schedule y. — Farms ) 

NW\ —Notice to the 1 wNcirAi, of Fobfeiiuri: oj a Hond to Krtr the Peace 

(See section 514 ) 

To {name, description and address) 

WjiEBiJAS on tlie day of 18 , jou entered into a bond not to com* 

mit, etc (fls »« the bond), ana proof of the forfeiture of llie same lias Ijeen 
before me and duly recorded, 

You are hereby called upon to pay the said penalty of rupees , or to shou 

cause before me within days whs payment of the same should not be enforced 
ayjjinst you 

Gn en under my hand and the seal of the Court, tins dar of 

(Seal ) (Signaliire ) 


li — Warrant to attach ihc Property of the rRiNCipAi, ov Breach of a Bond 
TO KEFP THE Peace 

(See section SN ) 

To (««»ie and designation of Police officer) at the Police station 0/ 

Whereas (name and dcserfplhn) did on the day of J 8 » 

n bond for the sum of rupees binding IiimseU not to commit a breach ot tw 

peace, etc (as In the bond), and proof of the forfeiture of the said bend has hew 
given before me and duly recorded, and whereas notice has been given to the eato 
{name) calling upon him to show cause why the said sum should not be paia» a 
he has failed to do so or to pay the said sum, 

This IS to authorize and require you to attach by seizure moveable i 

belonging to the said {name) to the \alne of rupees which you may fin 

within the district of . and, if the said sum be not paid within , ’,w- 

sell the property so attached or so much of it as may be sufficient to realise in 
‘ame, and to make return of what you liaic done under this warrant imineaiatey 
upon Its evecution 

Guen under my hand and the seal of the Court, this day of 

(Seal ) ISIS«‘I'I’* I 


LI — WARRANT OF IMFRISONVENT ON BREACH OF A BOND TO KEEP THE PEACE 
(See section 514 ) 

To the Superintendent (or Keeper) of the CiAil Jail at 

WhereiS proof has been gnen before me and duly recorded that (name and 
• description) has committed a breach of the bond entered mto by him J® ,i » 
peace, whereby he has forfeited to Her Majesty the Queen, Hmpress ot 
sum of rupees , and whereas the said (*i«»we) has failed to pay th® sain 

or to show cause why the said sum shonld not be paid, allhough duly called 
do so, and payment thereof cannot be enforced by attachment of ‘‘is niov 
properli, and an order has been made for the imprisonment of the said (name) 
the Civil Jdil for the period of {term of imprisonment) . 

This IS to authorize and retimre yon, the said Superintendent (of 
the said Cml Jail, to receue the said (name) into your custodi, <1/ 

narrant, end him safely to keep rn the said Jail for the said period ®'. ” ,j,5 

/iii/’rlroiimenf), and to return that warrant witli an endorsement ccrtii'i y 
manner of its execution 

day of 


Ciien tiitder my hand and the seal of the Coiiit this 
( 5 faf) 


tSignalure 1 
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(Schedule r . — PoTnis ) 

IJI— W^RR^M OF ATHCHMFST AND SM.E ON FoRFFIIl RE OF BOND FOR GOOD 
Ueiiwiouk 

(Sre section $14 ) 

To the Police-officer in eliargt of tlie I’olice station at 

Whereas iimiiic, <frrcrf/>fK>H and address) did, on tltc dav of 18 , 

^iie ^*cBrit\ 1)\ lioiid III the sum of rupees for the good hehaMOur of (name, 

etc of tltc piincipal], proof has 1>een given before me and dul> recorded of 
the commission b\ the said (name) of the offence of wherebj the said bond 

has been forfeited, and whereas notice lias tieen given to the said (namej calling 
epon mm to show cause wh} the said snm should not be paid, and he has failed to 
do so or to paj the said sum , 

This Is to authorize and reriaire jou to attach b\ seizure moveable propertv 
1>clQngiiig to the said (itaiiie) to the value of rupees which you may find 

"ithm the district , and, if the said sum be not paid within , 

to Sell the property so attached, or so much of it os niaj he suQicient to realise the 
'^n e, and to mahe return of what Non liave done under this warrant immediately 
Rf’On Its execution 

Given under my hand and the seal of the Court, this day of 18 . 

(Sea/) {Signature) 


Uir— WjRRNVT or lsjpRisoN"5frsr OK roRFEitURr OF Bond for Good Bejinmour 
(See section sif ) 

To the faaper nteiident (or Keeper) of the Civil Jail at 

WiiERSNS (name, dcseiiptloii and address) did, on the dav of 18 

Rtve security by bond m the snm of rupees for the good behav lour of (name, 

etc, of the principal), and proof of the breach of the said lend has been given 
^sfore me and dulv recorded, whereby the said (name) has forfeited to Her Majestv 
the Queen, Pmpress of India, the sum of rupees , and whereas he has failed 
to pay the said sum or to show cause why the said sum should not be paid although 
duly called upon to do so and payment thereof cannot be enforced by attachment 
of Ins moveable property, and an order lias been made for the imprisonment of the 
san] {name) in the Civil Jail for the period of (Icrm of imprisonment) , 

This IS to authorize and require you, the Superintendent (or Keeper), to receive 
the said {name) into vour custody, together with this warrant, and him safeh to 
heep in the said Jail foe the said pcood of (term of imprisonment), returning this 
warrant with an endorsement certifying the manner of its execution 

Given under my hand and the seal of the Court, this day of 18 


(Seal ) 


(Sigiialure ) 


ADDENDA OF CASES. 


Section i (1) (fc) 

The essence of a complaint as defined in Section 4 (i) (h) of the Code of 
Criminal Procedure is the statement of facts relied on as constituting an offence 
The complainant has only to state the facts in his own language, and it is for the 
Magistrate to apply the law to those facts — Mussamat Naubati vs Crown, 6 Lah 375 

Section i (2) 

A Magistrate is a judge within the meaning of Section 19 I P C , read with 
Section 4 (2) of the Code of Criminal Procedure only when he is exercising jurisdic 
tion in a suit or proceeding Therefore an affidavit sworn before a Magistrate 
eaniiot be used itt the High Court— Ram Ch Vodak vs Emperor, S Pat 2fi7 

Sections 15, IG and 350 

A trial held by a Bench of three Magistrates, of whom only one is present 
throughout is bad under Section S50A, Criminal Procedure Code, as the guoruin 
of the Bench consists of two — Danwan ts Crown, 7 Lah 122 

Sections 30A and 5‘’8A 

The claim to be tried as a European British Subject under Section 29A in a 
case falling within the proMsions of Section 52SA must be made before the trial 
or inquirj actually commences-^armen ts Obrien, 54 Cal Jot] 

Section 35 (1) 

Section So (1) of the Criminal Procedure Code is applicable to cases where the 
accused is convicted of two or more distinct offences at one trial and not where 
the accused is conticted of separate offences at separate trials— Emperor vs Dulli, 
17 All 69 

Section 35 (1), Criminal Procedure Code does not authorise the passing of 
separate sentences under Sections 147 and 326 read with Sec 149 I P. C-*Bajo 
Sing ts Emperor, S Pal 274 

Sections 37 and J9o 

Section 37 and the Fourth Schedule of the Criminal Procedure Code must be 
rend with Section 190 of the Code , hence a District hlagistrate cannot confer 
upon a Subordinate Magistrate power to take cognizance of an offence which 
such Subordinate Magistrate is not empowered by the Fourth Schedule of the Code 
to tr> or commit for trial — Bengali Cope ts Emperor, 5 Pat 417 

Section 45 

The owner of a house who fails to inform the police of u suicide committed W 
a member of his famil> bj falling into a well situated in the compound of the 
house cannot be proceeded against, as the duty of gismg information to the 
Police under Section 45 (1) of the Code is cast on the owner or occupier of land 
and not of a house — Lmi>eror is lliru Satna, 53 Bom 13t 

Section 54 

The words credible information” and “reasonable suspicion” in Section 5t 
scserallx, refers to the mind of the police officer who receives the information and 
such information must afford sufficient materials for the exercise of his independent 
judgment at the time of making the arrest — Subodh Ch Ko> Chowdhury vs 
h mperor, 52 Cal 319 

Sfft.oit* 54 on I 56 

An arrest effected I ) a constable according lo the orders of a Sub-Inspeetor 
I' not illegal simply tierause the sul stance of the order was not explained to w 
» ov 1 as required bj Section SC, of the Code The issue of a written order does 
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not lim:t the powers conferred bj Section St — Kishen Mandar is Lmperor, 5 
Pat 533 


5eclton 59 

TV. _t ? f 


Section 75 

B> reason of the provisions of Section 75 (2), o warrant of arrest remams m force 
until It 1 $ cancelled or executed even thoush >l bears a returnable date Kmff 
Emperor vs Binda Ahir, 7 Pal 478 


Section* 77 and 79 
A wa-- • ' 
down in 
warrant i 
Code — Pa* 


the conditions laid 
cannot endorse a 
Section 79 of the 


Sections 87 and 88 

Tht m«.nten.ncc ot . «il5, is •ccotdinE to IIioJu Lsiv, > mslter ol pmoMl 
obligation, which is liable to he defeated by the atl^hment and sale of his property 
under Sections 87 and 88 ot the Code— Musammat Dargi vs Secretary of State tor 
India, 10 Lah 263 

Section 99A 

In order to justify forfeiture under Section 99A, it is "'ccssafy for the Crown 
to satisfy the Court that on the evidence 

conviction should have been hod under Section 153A of the Penal Code— Ilai 
Crown, 9 Lah C63 

Section 99D 

A person applying under Section 99B for selling aside an order of forfeiture 
on the ground that the matter published does not ‘‘I'm the mischief of 

Section 153 I P C has to satisfy the Court that bis contention the 

order complained of, is wrong -Emperor v» Kali Charan Sarnia, 49 All 850 
In an application to the High Court under Section 
Procedure Co'de to set aside an order of foreiture of ^ publication made under 
Section 99, the onus is on the Government to satisfy the Court that ^e publication 
contained seditious matter— Emperor w* Baijnalh Kedia, 47 All 

An aonhcation to set aside an order of forfeiture under section 99B must be 
rejected vvhere it is clear that the intention of the author was to promote feelings 
of'enmity or hatred between two commonitHis such as wou d justify a conviction 
under Section 153A I P C— Chamupali v* Crown, 13 Lah 13- 

Secfion* D9A, 093 and 251 . - , i 

a j .K* tiflvmfr been made by the Local Government in respect 

An order of forfeilurc having application to the High Court 

of competent to a Magistrate trying 

to set aside the order having oeen rej^ respect of the same 

the accused i^rding further evidence and to convict 

V. 'Kh Ch„.n S.™.. lo Al. .,7 


“"'me' «' 

ESlnee' Ih^y do not eeose to be competeot »itoe.,e. ol the ee.reh-Lmperor 
VS Mun Na A ors , 5 Rang 2^1 

Section* tOZ on.I lOi , . . , 

C 7 . in-> .n.t IM of the Code do not anpl> to searches which are gorerncU 
by Culpter IN S'lhe V?t-lUtbb.n,.o b.o .. Lmpetor, 5. C.I Ml 
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SecDon lOG 

The necessity and desirability of requiring security under Sec 106, Criminal 
Procedure Code must depend upon the fact as to whether the circumstances indicate 
that such a breach of the peace is likely to recur — Emperor vs Mewalal, 51 All 
510 

The expression “offences involving a lirench of the peace” in Section 106 of 
the Code includes not only offences of which a breach of the peace is a necessary 
ingredient and m which a breach of the peace has actually occurred, but includes 
also cases of offences in which an evident intention to commit a breach of the 
peace is expressly found — Abdul Gaffur vs Mahamed Jlirza, 50 Cal 659 

Although an offence punishable under Section 823 I P C is not one of the 
offences referred to m Section 106 of the Criminal Procedure Code, yet where a 
person has been convicted under section 232 I P C, he can be bound down under 
section lOS of the Criminal Procedure Code, if it is found by the Magistrate that 
the offence involved a breach of the peace — ^Atma Ram vs Emperor, 40 All 131 

A person convicted of an offence undej Section 50-t I P C cannot be bound 
down under Section 106 of the Criminal Procedure Code, which Section is applicable 
only to those offences in which a breach of the peace is an ingredient — ^Asoke 
Prosonno Bal vs Emperor, 84 C W N 651 

An offence under Section 324 I P C necessarily involves a breach of the 
peace and hence a person convicted of such an offence may be bound down under 
Section 108 of the Code of Criminal Procedure, without an enquiry and a formal 
finding — Hayat Khan vs Crown, 13 Lab 836 

5ee(ian 107 

A person consenting to give security when called upon to do so is deemed to 
be properly bound down under Section 107 of the Code without any neces$it> of 
prosecution evidence being called before taking a bond from him —Emperor vs 
Nasir Ahmed, 50 All 120 

A person consenting to give security when called upon to do so may be bound 
down under Section 107 of the C^e without further enquiry, when the 
Magistrate is satisfied that such person fully understood the meaning of the 
notice —Emperor vs Kishen Narayan, 50 All 590 

An order requiring security under Section 107 of the Code from certain persons 
drawing water from i publn well on the ground of resistance by other persons 
and the likelihood of a breach of the peace following such resistance, cannot be 
justified, as the act complained of is in itself perfectly lawful — Kbazan Chand ts 
Crown, 7 Lah 4S2 

6ec<ion 108 

A person found on a solitary occasion of distributing notices which may have 
the effect of promoting enmity between classes may possiM} be prosecuted under 
Section 153A I P C , but he cannot l»c proceeded against under Section 103 of the 
Criminal Procedure Code — Emperor vs Chiranjilal, 50 Ail 8M 


Sccfion m 

Section 100 contemplates an offence of a person coming into the Magistrafck 
jurisdiction for some nefarious purpose and taking precautions to conceal the fact 
that he is present in that jurisdiction — Lmperor vs Uhairon, 40 All 240 


bccfiOR HO 

No hard and fast rule can lie laid down as to the quantum of information 
necessary to justifj a Magistrate in taking action under Section lIO of the Code, 
and a Magistrate is perfectly right m proceeding under Section 110 against a 
^lerson, who, he is informed is a habitual thief and is within the local limits of ni 
jurisdiction — Emperor ts Ram Ghulsm i Lah 157 , 1 1 , 

An order under Section 110 is not justifiable when a large body of ,*,4 
witnesses of the locality testify to the good character of the accused ns against in 
evidence of Police Officers —Kundan v* Crown 0 Lah 183 , .t. i » 

A person registered ns a member of a criminal tribe, though presented ^ereny 
from committing mans of the offences for which presenlive action under 
Mil of the Criminal Procedure Code ina> be necessary, is )ct deemed to base 
•uffcienl liberty left in him to require proceedings under Section 110 of the tone 
lln lu Mir ss imperor, 51 Cal 270 
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The pro\isjon< of Sertion 110 (<■) of Ibc Cmle of Crjnjijifl) JVocrdiire relat/nff to 
u* thic\c< arc not applicabli to the offence of harbouring of dacoits, 

*hich IS ro\ero(i hj ihc sulistanti\c proMsions of law cmboilicd m Section 216A, 
I P C— Emperor u ^tanlIal Awnsihi 5l All 459 

Sections itn and 25r, 

V ^lagislrate rondurling proccechngs under Section 110 of the Code is bound 
to gi>e the accused a reasonable opportunity of cross examining the prosecution 
nntnesses — Lnipcror is Tirlok, 50 All 71 

Section 122 

An Order under Section 112 of the CriminM procedure Code need not contain 
anjthing uhich will show to the person against whom proceedings are taken, the 
nature of the ease against him — i mperar vs Iltm fihulam, 2 Luck 157 

Merelj setting out in a notice under Section 112 that a man is a habitual thief 
or robber without recording the substance of the information received, and having 
the prosecution witnesses rcad> there and then to go on with the case, is not the 
procedure contemplated by law — Emperor vs Nihal, 49 All 5 

Section* in and 3G0 

Section 300 of the Code is not applicable to proceedings under Section 117, 
and hence it is not necessary to read over the deposition of the witnesses to them in 
the presence of the person called upon to furnish security— Lcg-il Kemembrancer 
vs Jafar Raki, Cal G68 

Section 718 

A person against whom an enquiry i< held under Section 118 of the Code is 
not an accused person but is a quasi accused and he cannot be deemed to be on 
accused nor when an order is passed against him be "deemed to be committed' — 
Charan Mahato vs Fmperor, 9 Pal isi 

Sections tjs 131 and 5H 


Sections no and iSS 

It IS not competent to a District Magistrate to order further cnquirj under 
Section 430 in respect of a person against whom proceedings are token but "ho 
was discharged under Section 119 Such a person is not a person accuseil of an 
offence within the meaning of Section 436— Emperor vs Nem Abir, 51 All 403 

Section 123 

The Sessions Court before which proceedings are laid under Section 123 (2) has 
neither the duly nor the power to test sureties offered by the person who is bound 
down —Emperor vs Bcraik Nagendra Nath Sen, 9 I*at 741 

Section 133 

IVben a person against whom a notice under Section 133 is issued appears to 
show cause it IS the duty of the hfagistrate to record evidence before he makes the 
order absolute — 1 mperor vs Bcchan Tell 47 All 

It IS not competent to a Magistrate to inaLe an order under Section 133 of the 
Code, absolute simply on the basis of « local intpertion made bj him and without 
recording any esidencc — Tirkha v» Nanak, 49 All 475 

T P • T» lyre Code which prevents a Suh-Divisional 

^Ingi f under Action 133 from referring the 

mntl “ fov disposal It is only when 

the I appears and demands a jury under 

See 135 that the matter must l>e disposed of bj the Magistrate issuing the conditional 
order— Jagroshan llharUii t# Madon I’ande 6 l*at 423 

In proceedings under Section 133 of the (^e, it is not competent to a ^lagistrsie 
to make the oriier absolute simply on the basis of a IcK^al inspection an<l vrithn 
reconling cMdence, even where the parties stated their willingness to abide b 
127 
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decision of the Magistrate arrived at after a local inspection — Bhoora us Tara 
SiDgb, 49 All 270 

In proceedings under Section 133 of the Code where there is any eridence before 
the Magistrate that the path m dispute is a private path, it is the duty of the 
Alagistrate to stay his hand immediately until the matter of the existence of a 
public right IS decided by a competent Civil Court— Matabar Molla os Golam 
Parijaton, 57 Cal 388 

when a Magistrate passed an order under Section 133 stopping a trade of 
brickmaking and of hlling up the barrow pits made for the purpose on grounds 
of public health, it was held that Section 133 did not cover such on order to restore 
the status quo by filling up the existiog pits 

Sections 133 and 157 

In proceedings under Section 183 and 137, a Magistrate has no jurisdiction to 
make his order absolute on the mere report of the Tahsildar without going into 
evidence — ^Emperor vs Abdul Karim, 49 All 453 

Where a person appears and shows cause against an order passed under Section 
133, the Magistrate is bound to take evidence as m a summons case and failure to 
do so makes his order liable to be set aside in revision by the High Court — Achhru 
us Emperor, 11 Lah 247 

Sections 133 and HO 

Although a Civil Court cannot question a conditional order made under Section 
133 of the Code yet it is quite competent to question an absolute order made under 
Section 140 — Emperor vs Dulichand 51 All 1025 

Section 137 

The provisions of Section 137 (1) are imperative and the failure of the Magistrate 
to follow the same vitiates the proceedings— Tirkha vs Nanak, 49 All 475 

Sections 137 and 139 A 

Where in the course of proceeding under Chapter X of the Code, it is found 
that there is a bona fide question of the private rights of the parties involved the 
proper course for the Court is to stay the proceedings until such time as the rights 
of the parties concerned have been decided by a competent Civil Court-^Munna 
Tewnri vs Chandraball, SO All 871 

Section 139 A 

Section 139 A requires only evidence and not proof, and where the Slegistratc 
upon the materials before him has no reason to think the evidence to be false, he 
IS perfectly justified in staying further proceedings — Thakur Sao is Abdul Aziz 
4 Pat 783 

On staying proceedings in eccordance with the provisions of cl (2) of Section 
139 A, a Magistrate is competent to direct a party to the proceedings to so have 
the question of the existence of public right in dispute, decided by a Civil Court 
within a prescribed period — Risal Singh v* Baljit Singh, 51 AU 890 

Sections 130A and HO 

There is nothing in Section 139 A which can exclude the existence of the Court s 
inherent powers under Section 540 of the Code — Kishori Mohan Paramanik i* 
Krishna Behan Basak, 58 Cal 461 

Section m 

In the case of a dispute between owners of tw-o rival bazars, which is likely to 
lead to a breach of the peace, a Magistrate has jurisdiction to pass an oroer under 
Section 14t restraining an owner temporarily from holding a newr market Ran’ 
Copal Goenka vs Narayan Das, 55 Cal 1077 . 

In a Criminal trial it is for the Court to determine the question of 
the accused and it must do «o upon the evidence before it independently of ciecisio 
in Civil litigation between the same parties Troilokyanath Das vs Emperor, 

Cal IK ^ , 

An order of a Magistrate under Section 141 of the Code, not lieing the oro 
of a Court IS not open to revision by the High Court — \ edappan Servai 
lenannam Servai, 52 Mad 69 ' 



ADDEVD^ op 0\SEd 


ion 


The effect of the omission of clause (8) to Section 435 is to invest the High 
Murt with powers to interfere m revision with orders passed under Section 144 of 
the Code — Muthusnami Servaigaron va Tharugammal Ayyor, 63 ^lad 820 

Section* m and 561 A 

Section 141 of the Code cannot be used for the purpose of procuring the transfer 
of propertj and documents from the person in possession to the claimant , and when 
It has been so used, the Court has jurisdiction under Section 5C1 A of the Code to 
direct (hat the propertj and documents in question be retransferred — Hafiauddm vs 
Laborde 50 All 414 

Section 145 

An order of a Criminal Court under See 145 of the Code is no bar to a suit under 
Section 9 of the Specific Relief Act — U Kjaw Lu and others v» U Shwe So, 
0 Rang CC7 

It IS open to a Magistrate who passed a preliminary order under Section 145 
directing the parties to file written statements as regards their respective claims 
to possession of the subject matter in dispute, to subsequently drop the proceedings, 
if he IS satisfied that there was no likelihood of a breach of the peace — Narasayah 
V* venkiah, 49 Mad 232 

A Magistrate has no jurisdiction under See 145 to attach a land for the purpose 
collection of produce in order to avoid future litigation about the actual 
amount of the produce collected — Atma Singh v# Harnam Singh, 7 Lab 134 

An adverse order under Section 145 passed against a father of a joint Hindu 
lamilj in his capacity as the representative of the family binds the other members, 
ti", his sons —Venkata Swamaraju v» \abaharaUju, 52 JIad 787 

An order under Section 145 of the Code can be passed only by* a lilagistrate 
having local jurisdiction of the land in dispute — Challapathi Naidu v* Subba 
Naidu, 52 Mad 241 

I allure to serve a copy of the preliminary order under Section 145 clause (1) 
on the respondent and failure to post the order on the land are irregularites cured 
by Section 537 of the Code — Maung Mank and anr vs Maung Po 'kon, 8 Rang 


ail uiega 

belief do exist and the enquiry by the Magistrate has been duly made— Alaung Po 
v* Maung Chit I’yu, 5 Rang 129 

An order under Section 145 cannot be reviewed or set aside by the Magistrate 
who passed it or by his successor —Lallan Missir v* Ram Riccha, 43 All 233 

A Magistrate who took proceedings in respect of certain shops regarding which 
a dispute had arisen could not appoint a receiver of the property before taking 
evidence or declaring who was in possession —^rown v* Diwan Chand, 10 Lah goo 

Section* 14 a ond 526 (8) 

A party to a proceeding under Section 145 is not entitled under Section 52C (8) 
to a postponement for the purpose of enabling to move the High Court to transfer 
the case — I oka Mahtan vs Kali Singh, C Pat S53 

Section US 

Section 14G has no application when a Civil Court has already determined the 
rights of the parties as to the matter in dispute — Parabhans I'ande t» Sheodarshan 
Singh, 28 All 897 

Section 147 

The expression ‘ land or water” in Section 147 u not necessarilj restricted to 
private properly, but is also applicable to such a case as when the use of a publie 
street b> one coinmunilj is resisted b> another communitj living in that localitj- — 
Amir Khan v* Mahalingam Pillai 51 Mad 174 

The claim to burj the dead in a bunal ground can also be detcrminril under 
Section 117 of the Code, and the dutj of a Magistrate acting under that Section 
to see whether the right if exercisable on particular occasions or at part 
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called for the prosecution (.») the Court has ordered the accused to be furnished with 
a cop) and (3) the written record of the statement has been diilj proved — Hahadiir 
Singh Crown 7 Lah JGl 

l^hen a statement made hj a prosecution witness has been recorded under 
Section IW of the Code, the accused is entitled to demand that a copy of it should 
be furnished to him, onl> when the witness is m the witness box to give his 
evidence against the accused and is sought to be cross examined under Section 
Ita of the Ividence \ct — Emperor i* Sheikh Usman, 52 Bom 19 j 

The Court has no jurisdiction to refuse to furnish copies of statements recorded 
under Section JGl of the Code to the accused, it he so wants, unless the case comes 
within the 2nd proviso to Section ICi— Jhari Cope i* Emperor, 8 Pat 272 

Under Section 1C2 of the Code, it is obligatory on a judge to give the accused 
copies of statements subject onlj to the exclusion of irrelevant matters, but the 
judge IS not hound to grant copies of the statements recorded under Section ICl 
of the Code before the cross-examination has been opened — Madari Sikdar vs 
Emperor 51 Cal 307 

As soon as a witness is produced in Court and the accused applies for a cop> 
of his statement before the Police recorded in writing, the Court is bound under 
Section 162 of the Code to refer to the writing and direct that the accused be 
furnished with a copy thereof — -Ilamgulam Tell vt Emperor, 7 Pat 205 

If a police officer records statement of witnesses in h:s diary, or inserts them m 
ms diarj from original notes which he dcstrojs the accused is entitled to ask 
the Court to refer to them and subject to the proviso to Section 1G2 of the Code 
he u entitled to copies of the statements for the purpose of contradicting such 
prosecution witnesses — Sulaiman Muhamed Bholat ua Emperor, o Rang 672 
^>heR a witness tendered but not examined in chief by the prosecution, is not 
cross examined the accused is not entitled to a copy of the statements made by 
the witness m the course of the Police investigation -'llakim Wand Ali vs Emperor, 
7 Pat 1C3 

Sections Ifii and i70 

Section 1G2 does not prohibit the use of statements made by any person to a 
police officer during investigation under Chanter Xl\ in proceedings under Sec 
47C where the alleged offence which is under consideration m the proceedings 
under Section 47G was not under investigation at the time when the statements were 
made — U Iltin Cyaw & others vs Emperor, 5 Rang 2 C 

Section 764 

A statement made by an accused before a Magistrate under Section IG4 of 
the Code, though not a confession but is of an exculpatory character, may be 
admitted in evidence against the accused at his trial as evidence of a fact relative 
to the prosecution case — Golam Mahamraed Khan u» Emperor, 4 Pat 827 

A confession otherwise admissible m evidence, is by virtue of Section 29 of the 
Evidence Act admissible, even though the caution prescribed by Section IGl (3) of 
the Code had not been administered —In re \eIlamDnyi Goundan, 55 'Mad 711 

The absence of the signature of the confessor in a confession duly recorded 
under Section ICi docs not render the confession inadmissible when the Ifagistrale 
nw-offmig Vne lOiAession imi kos die^K are exammefi as \o 'Aie ArAtitnriA TteorAeA 
having been duly made by the accused — Ba \in vs Emperor, 7 Rang 759 

Section IIU does not apply to a confession recorded in a Presidency town in 
course of a police investigation not held under the orders of a Presidency Magistrate 
under Sections 155 and 150 (3) of the Code — Fmperor vs Panchcowri Dutt 52 Cal 
07 

Section 167 

Mlien the question whether the accused shoull be remanded to police custcxlj 
or sent to judicial lock up has been duly considered bv the ^lagistrate and he 
makes an order remanding the accused to police custodj, the custodj cannot be 
held to bi illegal —Amolak Ram i» Emperor, 12 Lah -11 

Sections 175 and 191 

In the case of a recommrn lation being made to the Sub-Divisional Magistrate 
under Vcti n 173 of the (.ode, that no proceedings be taken against the arruse 
jiersons and the latter refuses to take rongnitance of the alleged offence un ’ 
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Section IDl (&), it is not open to the Distnct Jlngistrate to direct the police to 
submit a charge sheet m the case — Shntadava Sahay vs Hamid hlian, 7 Pat 561 

Section 17^ 

The procedure which governs the grant of copies of statements under Section 
162 governs also the grant of copies of statements made at the inquest Ihc 
accused is not entitled to copies of statements made at an investigation under 
Section 174 of the Code, but he is entitled to copies of the post mortem certificate and 
of the inquest report (excluding statements therein) — ^Jfaruthamuthu Kudamban 
os Emperor, 50 Mad 750 

Sections 179 and 18S 

Section 188 overrides the provisions of Section 179 in any case to which Section 
183 applies — Superintendent and Remembrancer of Legal Affairs vs Sundar Ch 
Das, 59 Cal 1065 

Section 181 

Section 181 of the Code of Criminal Procedure gives jurisdiction to tr> the 
offence of criminal breach of trust not only to the Court within whose jurisdiction 
the oBence was committed, but also to the Court Within whose jurisdiction the 
property which is the subject matter of the offence was received or retained by 
the accused person — Emperor vs Laxman, 51 Bom loi 

In a case when the accused was entrusted with certain negotiable securities 
with instructions to collect the amounts due upon them at various places and to 
account for the receipts at Rangoop, it was held that the offence of criminal 
breach of trust in respect of the proceeds of «ich collection can be tried by the 
Rangoon Courts —Yacoob Ahmed vs V M Abdul Canny, 6 Rang dSO 

Section 188 

A person committing two offences, one in British India and the other in a 
Native State, cannot be tried for the Utter offence, m British India without a 
certificate from the Political Agent —Emperor vs Sana Matben, 54 Bom I7I 


Section 190 

Magistrates mentioned in Section 190 are entitled to take cognisance of non 
cognizable offences upon a report made in writing by a police officer without 
examining the officer on oath — Shankar Lai vs Crown, 0 Lah 230 

Where a Sub-Divisional Magistrate being deputed to enquire into a certain 
matter reported that an offence of theft had been committed, and the Dist Magis 
trale thereupon directed him to try the case, it was held that the Sub Division^ 
Magistrate acted illegally in not giving the accused an opportunity to be tried 
by a separate Magistrate — Lachmi Narayan vs Emperor, 4 Luck S53 

The report of an Excise Sub-Inspector is a police report for the purpose of 
Section 190, Criminal Procedure Code — Jtadhica Mohan Das is Hamid Ah, S'* 
Cal 871 


Sections 190 and 200 

Magistrates mentioned in Section IJO are by virtue of the provisions contained 
in Sections I90A (h) and 200(oa) entitled to take cognizance of even 
cognizable offences upon a report made in writing by a police officer , 

examining the officer upon oath — Public Prosecutor v* Ratnavalu Chetly, 49 Man 
523 


Sections 190 and 203 to SOi 

A Magistrate is not entitled to call upon the aceused to appear before him 
to answer to a complaint, unless and until he is satisfied from an ****^'""*'® 
complainant and his witnesses that there w a pnma fneta case nj^insl the 
j^ustif^ing the issue of a process under Section i0| of the Code— Apr* 


Mudahar is JanaVi Amma), 49 Mad 918 


Section J9J 

The word ‘ Cour'” m Section 105 
■ nd dors not ineliide a Court in a 


(|)(e) refers only to a Court m British India 
Katne Slate -Palnl Midji Uhia. In re . W 
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The Commissioners appointed under the Public Servants Act, I8o0 are a 
Court, though their conclusions take the form of advice to superior authority 
Consequentlj a complaint hj them is necessary under Section 195 — M M Khan 
ij Emperor, 12 Lah 3D1 

In Section 195(l)(a) a document produced or given in evidence” means a 
document produced or gi\cn in evidence either by the party who is alleged to have 
committed the ofTence or bj anyone else — Bliai Vjankatesh, In re, 49 Bom COS 

Section 195 

A complaint made hj a Magistrate under Section 195(a) is not a judicial 
order and the Alagistrate does so ns a “public servant” and not as a Court and 
consequently Sub-Section (3) of Section 193 Criminal Procedure Code can have 
no application to the case — Alaini Missir ti» Emperor, 6 Pat 39 

A complaint lodged by an Additional Judge of a Provincial Small Causes Court 
IS a good ' complaint ’ inasmuch as under the provisions of Section 8 (2) of the 
Provincial Small Causes Court, the Additional Judge has the same powers as the 
Judge m a matter which had been assigned to him by the Judge— Ghulam 
Mahammed is Crown, 13 Lah 16 

Under Secti — • p ^ ^ 

of an offence 
enumerated the 

relation to, an • • « 

such Court or j ■ « ■ ' 

i* Jagyn Mai, 6 Lah 41 

Section 19o (1) (c) which prevents a Sessions Judge from taking cognizance of 
the offence of forgery in the absence of a complaint from the judge in whose Court 
the document alleged to have been forged was first produced has no application in 
c forgery occurred before proceedings started m a Court of Law — 

Sanjib Ratnappa Ronad and anr vs Emperor, 56 Bom 488 

Mbere the accused was prosecuted under Sec 211, I P C by the complainant 
for having made a false report against him to the police, it was held that the 
offence alleged thereunder not having been committed "in relation to any 
proceeding in any Court”, clause (l)(b) of Section 195 had no application to the 
ca#e “Muhammed vs Crown, 9 Lah 408 

A Magistrate before whom a false complaint is made cannot himself enquire 
into the offence made by the complainant under Section 211, I P C— Ambica 
Singh vs Emperor, 5 Pat 450 

Where a decree for a portion of a claim having been disallowed in one Court, 
the accused fraudulently obtained the decree in another Court, it was held that 
proceedings under Section 210, 1 P C could be taken against the accused by the 
second Court only, in relation to whose proceedings the offence was committed or 
by a Court to which both the Courts in question were subordinate —Vishnu Ram 
us Crown, 0 Lah 445 

A person against whom a complaint of an offence mentioned in Section 193 (1) 

IS made, is no more entitled to an opportunity to show cause why the complaint 
should not be made than a person against whom a complaint of any other offence 
IS made — Subhag Ahir vs Emperor, 11 Pat 155 

The provisions of Section 193, Criminal Procedure Code cannot be evaded by 
the device of charging a person with an offence to which that Section does not 
apply, and then convicting him of an offence to which it does, upon the ground 
that such latter offence is a minor offence of the same character —Emperor it 
Sri Narayan Singh, 17 All 114 

Sections 195 and <76 

The Sessions Court has jurisdiction under Section 4'G to hie a complaint for 
perjury against a witness examined before it in respect of contradictor) statements 
made by him before itself and before the committing Magistrate —55 Mad 536 

An offence of forgery cannot be said to have been committed in relation to a 
judicial proceeding unless it has entered as a component into that proceeding or 
unless in some manner it has affected that proceeding or been designed to affect 
It or come to light in the course of it— Pendjala Subbarayandu tt Gudi 'lada 
Goppav'ya, 55 Mad 531 

Mlirn a document has once been produced or given in evidence in a Court, it 
IS not thereafter open to a private person to lodge a complaint that an offence has 
been rommitted in respect of it by a part) to the case in which It was produced . 
but procetdings can only be taken in respect of such a document by the Court 
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which it was produced or by some other Court to which that Court is subordinate 
— Kanhayia Lai is Bhagwan Das, 48 All 60 

Sections 195 and ^76 

There is no law which confers upon an accused person immunity from prosecution 
in respect of a false statment made in an affidavit tendered by him in support of 
an application for transfer, and such statment can be the subject matter of a 
charge for perjury — Crown os Pir Quadir Oaksh Shah, 6 Lah 31 

Offence under Section 409 I P C is not one of the offences referred to in 
Section 19o or 476 — Inderjit Singh tis Lmperor, 1 Luck 527 

Sections 195 and 537 

A Court cannot take cognizance of an offence punishable under Section 467 
I P C when there is no complaint as required bj Section 105(c) of the Criminal 
Procedure Code Abience of a complaint under Section 193(e) vitiates the whole 
proceedings and the defect is not cured by Section 537 of the Code — Bam Samujh 
vs Emperor, 1 Luck 523 

Section lOG 

In view of the provisions of Section J06 of the Criminal Procedure Code, a 
Mngistnte has no jurisdiction to entertain a complaint of an election offence 
unless It was made by order of or under authority from the Governor General in 
Council or the Local Government — Labh Singh v* Niranjan Das, 0 Lab 188 

Section i97 

Sanction under Section 197 must be obtained, before a public servant can be 
prosecuted for acts purported to have been done officially—Ganga Baju vs \nnki, 
52 Mad 602 

The sanction of the Court is not necessary to prosecute a receiver appointed 
by the High Court for an offence committed by him in excess of his authority as 
Bcceiver — ^imchand vs Devkaran Mulji 52 Som 608 

A tahsildar discharging the duties of a polling officer in a municipal election 
tannot be said to be acting or purporting to act in the discharge of his omeial 
duties Hence previous sanction of the Local Government is not necessary for 
his prosecution for falsification and fabrication of election records — Jngannath 
Swami Naidu vs Maninhyam, 51 Mad 2o9 

Section S03 

An order dismissing a complaint or discharging an accused person docs not 
operate as an acquittal under Section 403 and docs not bar the taking cognizance 
of a fresh complaint of the same offence even though the order of dismissal of 
discharge has not been set aside in revision —Dhana Bcddy i* fmperor, 8 Kang 1 
^\hen a complaint is dismissed under Section 203, any itfigistrate w-ifh co 
ordinate jurisdiction can take cognizance of a subsequent complaint on the same 
* . r • . _jn re 

■ It was not 

IS Bsja 

Bam, 2 Luck 573 
Sections 203 20i and 13G 

^\hen a complaint has been dismissed under Section .03 or 20t in contra 
distinction to an accused person l»eing discharged, notice to the person against 
whom the complaint was made is not neccssar) before further enquiry into the 
case can l>e onlered — b mperor is (#ajraj Singh, 47 All 722 


oeeiioa xoo . 

In place of an examination under Section 3t2 the pleader for *he arcwsfi 
may explain on Whalf of his client anj incriminating circumstance, when ti^ 
attendance of the accused has t>een dispensed with under Section W5 of the tocie 
Maung 1*0 Njuo ti llaka Singh and two, 4 Bang SO 

Serf, ont 203 Jf* on / 247 , , 

tMien the Court dispenses with the personal attendance of an **‘‘‘1'*^" 
permits him to appear by pleader Under Section -*03 it can act upon a plea g 



\OnE'<D\ or CASES 


lOlT 


bj bis pleaJcr m a caic falling under Sections 2K and 213 — Emperor vs Dorabsha 
ilomanji 

SccUons S07 25i. 347 and 34* 

If before tbe commencement ol an cnqtiiT> or trial, the Magistrate is of 
opinion that the case ought to lie tried b> a Court of Sessions, be lias ample poivers 
to inquire into it with a \iew to commitment and subsequently at any stage 
u^o the signing of the judgment, to commit if the evidence justifies that course 
— hinperor 1$ Ispahat 3 Hang 42 

Seclion S08 

In committal proceedings, if on> defence evidence is tendered, it must be 
wnsidered and failure to do so 1$ not merely an irregularity, but an illegality — 
tmperor i» Nga Khamg and others, C Itang 531 

Sections ?0S(J) and 2/5 

In committal proceedings, where the cross examinntion of the prosecution 
Witnesses was resumed with the permission of the Magistrate, hut subsequently the 
Vlagistrate committed the accused to Ihe Sessions without affording the accused 
the promised opportunity, it was held that the commitment was illegal -~ 
ftanooram Goenka ti Fulchand Jajpuna, 57 Cal 015 

Sethon, goo gso and 253 

A ^lagistrote is not empoiiercd to pass an order for compensation under 
Section 250 in & case where tlie complaint made to him relates to several offences 
some of which are exclusively triable by a Court of Sessions, and Ibe Magistrate 
Ai the accused under Section 209 of the Code — 'Hannar Oas va Maqsud 

All, 48 All ICO 

Sections s /5 and 254 

Under Section lOt Presy Towns Insolvency Act read with Section 251, Criminal 
Procedure Code, a commitmeut to the High Court Sessions for an offence referred to 
ID Section 103 of the Insolvency Act is illegal, such a case being a warrant case 
P“hivlmble with rigorous imprisonment for two years only Under Section 215 a 
/fign Court Judge exercising original criminal jurisdiction can quash a commitment 
made to it —Emperor vs Ginsh Ch Kundu, 50 Cal 785 

Section S2i 

A charge for an offence under Sec ITOAfl), I P C of having agreed to do or 
cause to be done a senes of illegal acts need not be set out in all its details the 
specific acts which the conspirators are alleged to have agreed to do or to cause to 
be done — Utin Gyaw and others v» Emperor, 6 Rang G 


Sections 221 and 537 

4\hen a charge is inaccurate and vague, but has been well understood by 
accused and his counsel, objection to its vaVidiiy raised lor the fimt time during 
arguments will not vitiate the proceedings, and the defect m the charge will 
be deemed to be cured by Section 537 of the Code— K C \ Reddy i» Laijicror, 
8 Rang 25 

Sections 225 and SS7 

An irregularity m the charge by reason of spccifjing three distinct offences 
under one head is not such a ^“nviction illegal unless 

the accused has been misled thereby —Rbure Khan is Lmperor. 2 Lah 433 


lion* 233 and 236 

A person charged in the alternaljve Wth embeatlement 
I to meet two distinct sets o' ' • ■ ■ 

ences This is against the 

, visions of Section 2 10 cannot . . . . 

embczrlement and abetment • 

8 , 51 All 511 . 


alwtmenl thereof 
• > tried for six 
*233 and the 
the altrrn 
vs J 
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Section 231 

The accused has n right to recall prosecutioa witnesses after the alteration of 
the charge, even if such alteration docs not affect bis defence, and the Section 
applies to cases falling under Section S28 of the Code — Uamalmga Odayar, In re , 
5i ilad MC 

Section 231 

In case of prosecution for offences under Sections t09 and 427, I P C m 
respect of virongful removal of trees from Government Forest, it was held that 
distinct charges were necessary m respect of the two offences — U Ka Doe vs 
Ltnperor, 8 Hang IJ 

Sections 233, 2J4 and 233 

When several persons are charged with conspiracy to forge and use as genuine 
certain letters and cheques, they can all be tried at one trial for all those offences 
together even though there may be more than three offences alleged to have been 
committed within a period of twelve months — Emperor vs Eamras Nanges Burde 
and others, SG Bom 803 

Section SJ4 

The offences of criminal breach of trust (Section 108 I P C) and falsification 
of accounts (Section \nA I P C ) are not offences of the same kind, within the 
meaning of Section 2J1 of the Criminal Procedure Code —Emperor is JInnant, 49 
Bom 802 

There is no mujoinder of charges witliio the provisions of Section 231, Criminal 
Procedure Code when persons are tried together upon several charges, the first 
being criminal conspiracy to commit murder and other offences under Section 
140, IJ I P C and the other charges being various specific offences committed in 
pursuance of the criminal conspiracy, as murder, etc — Mukund Singh vs Lmperor, 
8 Lah 430 

ffeefton 235 

\\hen several acts are so committed by community of purpose and continuity of 
action as to form not only one transaction but a single offence proximity of tunc 
between the performance of the various acts composing that offence not being the 
sole test of the unity of the transaction, all persons accused of doing those acts 
may be charged and tried at one trial under Section 235, although some of the 
flctiiscd took part only after some of the others hod been arrested —’'lallnyya ts 
Lmperor, 49 AU 74 

t\hcn three defalcations are committed on three different occasions the inlse 
entries connected with one ilefalcation cannot be said to form part of the same 
transaction with the other dcfalcnlions or falsifications connected with them, 
within hcclion 233, Criminal Procedure Code — Emperor os Manual, 49 Bom 894 

Section 236 

Section 230 applies onlj when there »s n doubt ns to the law applicable to 
proved facts If /acts are ;n JouW, aJtrrnatiie charges may be framed but Inc 
Magistrate cannot compromise his doubts ns to the true facts by framing ollern^ 
tnc charges — Emperor ts I’o Thin Oyi, 7 Kang 00 


flections 336 and 337 

Section 137 applies only to cases which fall within Section 230 Neither of the 
two Sections applies to a case when the facts are in doubt, but they ap;y> on> 
to n case where there is no iloubt ns to facts but doubts arise as to the inferen 
to l>e deduced from them making it doubtful which of seieral offences ine i 
proved will eonstilule — Maher Sheikh is Emperor, 59 Cal 8 r pI of 

A charge of noting docs not include as a minor offence any specilic “ , , 

violence so ns to authorise, on failure of the charge of noting a 
Section t34, I J’ C when no charge of assault has lieen framed against thi^ 

But such A conviction ma> be nevertheless justified l> Sections nr if 

CikIc where the accused bas not been misletl in his defence — vlaltu t ope 
1 rtijieror 9 I’nt CJ4 , c . see and 1'** 

tMiere several i>er»otn wrerc charged (or offenees under Sections -S'! . 

real with Section St I I* C and some of them having l<en aerjuittnl. 



AnnEKD\ OF CASES 


1019 


were conMclcd, under Sections 1/57 and lOT, I PC on1> Held that the conviction 
was valid — Emperor is Daslarali, SS Cal 822 

Under Sections 23G and 237, the convjction of an accused for abetment of 
theft under Section 379 rend with Section 114, I 1’ C is legal when charged only 
with the substantise offence under Section 373 if no prejudice is caused — Debi 
I’rosad Kalwaer is b mperor, 39 Cal 1192 

Section 230-37 do not warrant that a person charged under Section 4<37 109 
I P C with the abetment of forgery of a Kobala, to be convicted under 
Sections 471 and 107 of a dishonest user of it on n subsequent date by presentation 
to a sulvllegistrar for registration, without a charge for the latter offence — 
IlaruQ Uaschid is bmperor, 53 Cal MG 

An accomplice, though not produced, acquitted or convicted, when not 
jointly tried with others is a competent witness either for or against the accused — 
A \ Joseph IS Lmperor, 8 Hang 11 

See/ion 2J7 

An accused charged under Section 302, I P C cannot, according to 
Section 237, Criminal Procedure Code be convicted under Section 201, I P C with 
out a further charge — Ilcgu ta bmperor, 52 I A 191 , C Lah 220 

A trial is not vitiated by reason of the fact that an accused person has been 
charged substantiiely under Sections A'Wt and 414, I P C — Damodar Ham Mohuri 
« fmperor, 8 Pat 731 

An Appellate Court has no jurisdiction to alter a charge and conviction under 
the I p L into one under a special Act — I mperor vs Nga Shwe Zon, 4 Rang 3G5 

5«etions 2J7 and 417 

An accused charged with murder but acquitted, was held liable to be convicted 
on appeal, of the oftenee of fabricating false evidence if there is cvideoce of the 
same —Emperor vs Ismail Khadir Sab, 52 Bom 835 

Section S3') 

When several articles stolen at one theft are received by different persons, 
all or any of the receivers are triable jointly for the offence of receiving stolen 
property — Msst Guljania vs Emperor, 6 Pat 58J 

Joint trial of several accused for perjury is not illegal when there was identity 
of purpose and the perjury was committed by the accused in the course of the 
same transaction — Emperor is Rafiux Zaman Khan, 45 All 325 

A Court has no jurisdiction to try an offence of abetment along with the 
principal offence unless the abetment took place within its territorial jurisdiction — 
Sachidananda vs Gopal Aiyangar, 52 Mad 991 

Sections .’42 and 537 

Omission to comply with the provisions of Section 4(2 is an illegality which 
vitiates the trial and not a mere irregularity so as to be cured by Section 537 — 
Copal K baha vs Matilal Singh, 54 tal 359 

Section 247 

A Magistrate is entitled to take up a summons case at any time of the daj 
'itn Viwisvis, and. •A ♦.W w. oaI tbao. t's. Kk/i WK’awA 

under Section 247 of the Code — ^Tcmkya vs Jaganna, 49 Mad SS3 

In case of the death of the roniplainant during the pendency of a summons 
ease, the Jlfagistrate has no jurisdiction lo adjourn the case and allow the deceas^ 
complainants son to come on the record, but the Magistrate should dismiss the 
complaint under Section 2(7 of the Coilc — Apala Naidu, In re , 52 Mad 339 

Sections 247 and 403 

An order of acquittal under Section 247 is a final order and under Section 403 
of the Code operates as a bar to the trial of the accused on the same facts — 
Shankar Datlatraya is Daltatraja Sadaahiv, S3 Horn 693. 

Section 24s 

A Magistrate can allow a romplAinant to withdraw his complaint only wb 
he IS satisfieil that there arc suiTicient grounds for permitting the withu 
Sisir Kumar Milter is Corporation of Calcutta, 53 Cal C3I 
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Section Z50 

A Magistrate can come to the conclusion that a case is false and vexatious, 
and award compensation under Section 239, only after examining all the evidence 
that the complainant wants to adduce — ^I’arthasarathi Naicken vs Krishnaswami 
Ayjar, 51 Mad 337 

The provisions of Section 230 (1) is deemed to have been complied with when the 
order to show cause is practically simultaneous with the order of acquittal or 
discharge — Mongol Chand us Makhan Goals, 9 Pat 100 

A person ordered to pay compensation to several accused persons separately is 
liable to suffer imprisonment for default of each such separate payment — Emperor 
IS Maung Kha Gyi, 8 Itang 93 

An order passed by a hrst class Magistrate under Section 250 directing com 
plainant to pay compensation at Us 50/- each to seven accused, i c Its 350/ 
in all, IS appealable to the Sessions Court under suh section (3) of that Section ~ 
Sarah Dial vs Sir Singh, 0 Lah 462 

An order of compensation exceeding Ds 50/- )n the aggregate is appealable 
under Section 230, Criminal Procedure Code, notwithstanding that the amount 
awarded is ordered to be distributed among more accused than one — Pereira vs 
Demello, 49 Bom 4t0 

An Appellate Court cannot order compensation to be paid to the accused in a 
case of acquittal — Kharar vs Kanta Ham, 7 Lah 152 

Section 352 

Under Section 232, Criminal Procedure Code, A Magistrate has absolute dis 
cretion to summon or refuse to summon any svitness, wanted by the complaint — 
Mennon vs Knshnan Najar, 47 Mad 078 

Sections 852, SS5 and 35o 

In trials of non compoundable or cognizable warrant cases, whether instituted 
on complaint or otherwise, the final responsibility for the conduct of such cans 
rests with the State, who alone can set the machinery of law in motion or arrest its 
progress —Maung Thn Daw vs U Po Nyun, 5 Hang ISO 

Section 253 

The term "groundless” m Section 253 means that the evidence is such that 
no conviction could be rested on it, and not that the evidence discloses no ofience 
whatever — Kashi Nath I’lllai vs Sbaomugar Piitai, 52 Itlad 78 


Section 256 

The recording of the statements of two accused collectively instead of scparatelj 
is on illegality which vitiates the proceedings — Msst Ghasitc vs Crown, 6 ban 
55t 

Under Section 230, a hlagistrate roust record his reasons, when he asks an 
occiiscd who is not represented by a fawjer, forthwith to state whether he wishes 
lo cross examine the prosecution witnesses and failure to so record his reasons 

, T 1. 

ling to the mode of trial, 
• I no more than an irregu 


■ srge Is framed Therefore 

■ • >ss-examined the proseru 

■ their nttendanee docs not 

■ itncsses furthir after tne 

. ■ Pal 110 

A person proceeded ngninst under bcction 110 has no right to further 
examine prosecution witnesses under bection 25C, Criminal Procedure Code i>'}* 
ir Imperor, 8 Lah 2C5 


Sections 256 and 257 

An accused person who has l>een called upon to give seeurity for 
l<chaviour has no absolute right to recall prosecution witnesses for *'^,'*;r***”i 
tiofi under Section 230, but he baa a right under Section 237, Criminal Iroc<a 
(<Mlr — Karnthaswanii ^rsai, Jn re , 53 Mad 173 
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SecUon$ SG3 ?C4 and eCo 

^\hfn the judgment of a Ilonch of Magistrates is prepared by the presiding 
ofucer, it IS sufficient if he alone signs it, but all the members must be present 
when the judgment is prepared, and mhen resened must bo read to them before 
delivery — Kam Kotiah ts Subba Ilao, 52 Mad 237 


Sefliotis 2M and 3 jS 

In cases to which Sections .*fi3 and 2Ct are applicable, the Magistrate is free 
notes or not as he pleases nkieh are his peiratc property The provisions 
of Sections .'Tl and ,*Gl arc rontrolled 1>\ Section 335 — Mantu Tewari us Emperor, 
« All .*01 


Section* 2C3 anrf 36t 

Although Section 31J which requires the Court trying an oRence to examine 
the accused persons after the witnesses for the prosecution have been examined, 
applies to the summary trial of a warrant case, it is not necessary in such a trial 
mr the Court to record the ciucstions put to the accused persons or his answers — 
Parsottam Das v* Emperor, 0 Pat 50i 

Section* 27* and SfA, 

It IS not absolutely essential to summon 18 persons for a murder trial and 
when less than that number is summoned, a trial will not be held illegal unless 
it has occasioned a failure of justice But a sufficient number must be summoned 
to allow the choosing of the requisite number of jurors from among them m the 
manner provided by law — Uihari Mahlon vt Emperor, 10 Pat 107 

Section 276 

Persons who are within the precincts of the court building cither because they 
base been summoned for other cases or by mere chance, are persons ‘present in 
court” within the meaning of Section 276 It is not necessary that they should 
be within the four walls of the court room —Israel vs Emperor, 60 Cal 1123 

Seefioni 276 and 279 

IV hen in a trial for murder and culpable homicide, a person whose name was 
on the jurors special list, but who was not in attendance in Court was requisitioned 
from the local school to sit as a juror aud being unchallcDged was accepted as 
such. It was held that this mode of requisitioning o jury was contrary to law — 
Emperor v* Abedali Fakir, 50 Cal 835 

Sections 287 and S50 

Where the Slagistrate who had recorded the statement of the accused at the 
enquiry was succeeded by another Magistrate wb© committed the case for trial, it 
was held that in view of Section 350, the statement was rightly admitted under 
Section 287 — Musst Gulam Janumot w* Crown, 7 Lah 70 


Section 288 

A Sessions Judge can act upon the evidence given by a witness before the 
Magistrate m preference to his evidence before him, if it appears to him that the 
former was true and the latter false —Emperor w Tulli, 47 All 276 

The statement of a witness made before the Committing Magistrate and trans 
ferred to the Sessions record under ^tion ^ can be acted upon precisely as if 
that evidence had been deposed to before the Sessions Judge — Amir Zaman t» 
Crown, 0 Lah 100 , , , 

The discretion to admit the evidence given in the preliminary enquiry is one 
that must be carefullj exercised The Judge should not use a statement of a 
witness made before the Committing Conn when that witness had not given anj 
such evidence lietorc the Sessions and his deposition had not been pul in or 

teterrf to dunne Ihc tn.l-Kh.J™. Impcror, J. Cal Om 

Mhcn a confession made by an accused before the Committing Magistrate has 
liecn retracted at the Sessions Court, the Court will consider whether it is et>rro- 
borated m material partieulars and whether the statement as a whole is a truthful 
statement, and may m either of those cases give full weight to it— llhikan Pat 
V* h mperor, 0 Pat 522 
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Section 250 

A hiagistrate can come to the coaeiuston that a case is ia)se and vexattous, 
and award compensation under Section 25ff, only after examining all the evidence 
that the complainant wants to adduce —I’arthasarathi Naicken vs Krishnaswaroi 
Ayj ar, 51 Mad 337 

The provisions of Section 2S0 (1) is deemed to have been complied with when the 
order to show cause is practically simultaneous with the order of acquittal or 
discharge — Mongol Chand vs Makhan Goala, 9 Pat 100 

A person ordered to pay compensation to several accused persons separately is 
InhJe to suffer imprisonment for default of each such separate payment —Emperor 
vs Maung Kha Gyi, 8 Hang 93 

An order passed by a hrst class Magutrate under Section S50 directing com 
plaioant to pay compensation at Rs 50/ each to seven accused, i e Rs 330/- 
in all, IS appealable to the Sessions Court under sub section (3) of that Section — 
Sarah Dial vs Bir Singh, 9 Lah 462 

An order of compensation exceeding Bs ®)/ in the aggregate is appealable 
under Section 230, Criminal Procedure Code, notwithstanding that the amount 
awarded is ordered to be distributed among more accused than one — Pereira vs 
Demello, 49 Bom 410 

An Appellate Court cannot order compensation to be paid to the accused in a 
case of acquittal — ^Kharar vs Kanta lUm, 7 Lah 152 

Section 252 

Under Section 232, Criminal Procedure Code, a Magistrate has absolute dis 
cretion to summon or refuse to summon any witness, wanted by the complaint — 
Mennon vs Krishnan Nayar, 47 Mad 978 

Sections 2S2, 253 and 2S0 

In trials of non compoundable or cognizable warrant cases, whether instituted 
on complaint or otherwise, the final responsibility for the conduct of such easts 
rests With the State, svho alone can set the machinery of law in motion or arrest its 
progress —Maung Tha Daw vs V Po Nyun, 5 Bang JSC 

Section 253 

The term “groundless" in Section 253 means that the evidence is such that 
CO cocviction could be rested on it and not that the evidence discloses no olTcnce 
whatever —Kashi Xath Pillai vs Shanmugar Fillai, 53 Mad 78 


Section 250 

The recording of the statements of two accused collectively instead of separate!} 
IS an illegality which vitiates the proceedings — Msst Chasite vs Crown, G Lah 
55t 

Under Section 230, a Magistrate roust record hiS reasons, when he asks an 
accused who is not represented by a lawyer, forthwith to stale sshether he wishes 
to cross examine the prosecution witnesses and failure to so record his reasons 
. - > . . w.-u •-••sri, 50 Mad 740 , i 

•visions relating to the mode of trial, 
• amounts to no more than an irregu 

■ until the charge is framed Therefore 

■a statement by the defence ’ , . . . _ j .u- nrrxeru 

lion witnesses before the eba 
deprise the accused of his 

framing of the charge— Itar ‘ 

A person proceeded agr 

examine prosecution witnesses u u,., ■ •u , 

rs fmperor, 8 Lah 205 


SeetiOBS 250 and 257 

An aecuseij person who has breo raHeif upon to give security hr 
behaviour has no absolute right to recall prosecution witnesses for vross^xam 
tion under Section 256, but he ha* a right under Section 237, CrmunsI I roeeii 
Ltxte — Karuihaswami Sersni, In rr , 53 M»J 173 
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the jun under one chnrpc and rclerting to the Uigh Court the case for decision 
of another charge, on nhich the \erdict of the jury is characterised as perverse — 
Lmperor is Ilazanlal, 11 Pat 393 

The Sessions Judge should not refer & ease under Section 307, unless his dissent 
from the opinion of the juri is such a complete dissent as to lend the judge to 
consider it ncccssarj for the ends of justice, to submit the case to the High Court 
— Emiwror i» Hafi ^tian, 11 I’at 6G9 

~ “ ’ ■ ’ - . • 1 -- J,£ jyj.y JiJjJ Jjjg jujge 

“•rec ■ one of the charges jointly ns a jury 

*"d < rs, such case cannot be referred to 

■ ■ of a disagreement, the judge could 

refer the case ©n the charge on which the verdict was returned by the jury and 
dispose of the other charge himself— In re Arunachelia Ileddy, 53 Mad 717 
Where a jurj has gisen its lenlict on the facts of the case, it is not open to 
the High Court to revise that verdict on a reference bv the trial judge made 
under Section 307 of the Code, where it is not alleged that there has been any 
misdirection by the judge or anj misunderstanding by the jury of the law as 
laid down by the judge — Emjicror v» Shera, 50 All C25 

The practice followed by the High Court in a reference under Sec 807 of the 
t^e, IS not to interfere with the venliet of the jury m a case of acquittal unless 
the verdict is ’ *' sraj Behan, 3 Luck 456 

In a reft Code, the High Court 

will not mlc ot be supported by the 

c'ldence on • 13 

Sections 397 ond 

In the case of a trial by jury under the provisions of Chapter XXXIII of the 
Code, an appeal would lie on a matter of fact as well as a matter o! law, and 
hence the High Court in dealing with a reference made by a Sessions Judge in such 
a case under hcctioa 307 of the Code tan go into the facts of the case— Crown vs 
Bimal 1‘rosad, c Lab 93 

Section 333 

A nolle prose/jui puts an end to the indictment on which the prisoner is 
brought before the Court, and he cannot be proceeded against on the same charges , 
but the rule does not affect the legality or otherwise of any proceedings taken 
thereafter by the Crown against him —Emperor vs Jitendra Nath Bose, 52 Cal C90 

Section 337 

The power of the Magistrate to grant a pardon to the accused under Section 
337 of the Code is not affected by the fact that the case may be postponed — 
Emperor vs Balchand, 49 All 131 

According to clause (2) of Section 337 of the Code, any person who has 
accepted a tender of pardon under Section 837 must be examined as a witness in the 
Court of the Committing Magistrate and the subsequent trial of every person 
tried for the same offence, provided of course that it is phjsically possible for the 
Crown to produce the approver — MabJa vs Emperor, 11 L&h 230 

Section 3%} 

A reference to the High Court by the District ^lagistrate under Section 3tl of 
the Code is not entcrtainablc, where the accused is a deal mute but can understand 
the proceedings by signs — Allah Dia is Crown, 10 Lah 5C6 

Section 343 

The provisions of Section 8(2 have to be complied with m summons eases also 
— Bcclm Lnl Kayastha is Emperor, 8t Cal 23G 

Seehon 343 

Under Section 3(2 of the Code, it is the duty of the Court to put to the accuvd 
the salient facts and circumstances of the rase m a succinct form and to ask him 
If he has nn> explanation thereof to offer, luit incriminating questions and qoestions 
in the nature ot a cross-examination must be avoided —Emperor t» Altmnddi 
Naskar, 52 Cal 522 
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Notwithstanding the proTisions of Section 342, it is not necessary for a Court 
to go on asking questions to the accused at the close of the trnl, when the 
accused refused to answer a question, and especially when the accused puts in a 
written statement at the time meeting the points of the prosecution 

The failure on the part of the Court to further examine the accused after 
two of the prosecution witnesses had been recalled for further cross examination 
after the charge had been framed was held not to be an error going to the root of 
the trial — ^Nga Hla U vs Lmperor, 3 }{ang 189 

When the prosecution evidence is complete (i e an accused against whom a 
charge has been framed has cross examined the witnesses ior the prosecution) 
an accused may be questioned generally on the case — ^Emperor vs Nga Po Byn, 4 
Rang 361 

An accused person making falso defamatory statements against the complainant 
m course of his examination by the Court under Action 3-12 of the Code, is exempt 
from prosecution in connection with the statement so made by reason of Section 
S12 (2) of the Code — Emperor vs Murli Pathak, 50 All 169 

The examination of the accused after tlie w'ltnesses for the prosecution have 
been examined is essential to a proper trial — Emperor v» Nga Po Byn, 4 Rang 861 

The word “examination” includes cross examination and re examination, t e , 
the complete examination of the witnesses — Obedar Rahman vs Emperor, 
50 Cal 1157 

Section 842 does not apply to trial of summons cases — Emperor vs Nga Lu Cyi, 

9 Rang 506 

The object of the examination of the accused under Section 3t2 is clearly to 
enable him to explain aoythiug appearing m evidence against him — Maung Ba 
Chit vs Emperor, 7 Kang 821 

Unless a failure of justice has resulted, a conviction is not liable to be set 
osicle on the ground of its not being m conJforraity with the provisions of Section 
812 of the Code— U Ba Them vs Emperor, 8 Rang 872 

In examining the accused under Section 312 of the Code it is not proper for 
the Court to seek in any way to entrap him with admissions which may ml gaps 
in the prosecution case But the Court can take into account answers given to 
legitimate questions —Kalu Manjhi vs Emperor, 9 Pat 50 1 

Sections Oi'* and iSS 

The provisions uf Section 3(2 as regards the examination of the accused do 
not apply to additional evidence taken under Section 42S of the Code, and failure 
of the Court to do so is not in any way material — Emperor vs Narayan Keshav, 

52 Bom 69 

Sections 342 and {33 

A person against whom proceedings for maintenance arc instituted under 
Section 4S9 of the Code is not an accused person and it is not therefore incumlicnt 
under the proisions of Section 3(2 of the Code to examine such person — Mehr 
Khan ts Alsst Bakht Bhari, 10 Lab 40C 

Seciion 

Compounding of an offence with one or more of several accused persons lias 
not the effect of acquittal in respect of the remaining accused between whom nml 
the complainant no composition has been arrived nt —Crown vs Hohena, 7 Lah 3»» 

Sections 34c and S50 

A Magistrate to whom a case has been transferred from the file of another 
Afagistralc not competent to trj the same, cannot apt on the evidence rccordeu 
by the said Magistrate, and s conviction based partly on such evidence is bail m 
law — Builhii Tctna is I mperor, 53 Cnl 65 

Section 347 , ,, 

In a case triable Iwth li> Magistrates or 1 > Sessions the Magistrate * 

use hif discretion as to whether he should try the ease himself or rommit Inc 
amise<l (ovthe ‘»ess onv The importsore ot the case, the maximum penalty pro- 
sided by law for the offence and the desirability or otherwise of a trial ly jury 
or assessors should be taken into consideration by the Magistrate — I irpccor is 
Han Mohan Juthi, 50 Bom Ct 
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Section 3ia 

A ^lagi^slratc foO'artlmj; an arrusni to anotlirr Mngislrnlc un<lcr Section 3 t 9 
f^eeonl anj mnvirtion of the ni^useil , nnil if lie docs so, jt may 
Dhak'u ” ** * nullitj not rcfimrmc to l>c formall} quashed — Lmpcror is Narayan 

Secfiort* 353 530 and 537 

1 'n the ca'cs mentioned in Section 133 of the Code, a trial is vitiated 

or lailurc to examine the witnesses in the presence of the accused persons — 
o'gan aingh i» Lmpcror, C I*at 691 

Section 3C0 

The proMsions of Section 360 requiring the deposition of the witnesses to be 
read o'er to the deponent are mandatorj, and their object is to protect witnesses 
*°**‘^*** "^'p the accused — Hhnewat Singh v$ Emperor, 4 l*at 231 

Ihe party m an enquir) under faction 115, Criminal Procedure Code, not being 
an accused, esidence of nitnesses, taken in such enquiry though necessary to be 
wad oser to the witnesses need not be read oser m the presence of the parties or 
ineir pleaders— N’arendra Ch Itudra Pal t» Sal.arali Phuiya, 52 Cal 721 

oection 360 of the Code applies to proceedings where a person is called upon to 
snovT cause whj he should not furnish security for good behaviour and that the 
omission to comply with its provisions vitiates such proceedings —Sanatm 
“ u*k i* 1 mperor, 52 Cal <.32 

.. "here the accused does not understand either the language of the Court or of 
^I'hess, there is no proiision of the deposition of a witness being interpreted 
to the accused after it has been read over and interpreted to the witness —Abdul 
t-r 1 mperor, 5 Hang 53 

Toe reading over, m the presence of the accused of the deposition to a 
during tbe examination of another witness by the Court, is not a compliance 
with the provisions of Section sro of tbe Code, the intention of which is that the 
evidence should be read to the deponent m such a manner that the accused can 
hear what is being read over, and take objection to it — Paraghi vs Emperor, 52 


•Section 5C? 

Under Section 362 (t), a Presidency Magistrate may, jf he likes, record 
^ideoce, but his refusal to do so cannot lie questioned iR revision by the High 
Court — P D Souza vs Lmpcror, 56 Uom 200 

Section 3G7 (5) 

Under the provisions of Section 307 (5) it is not necessary that the ^udge 
should write out his charge before it is delivered, but it IS right that the judge 
should place the heads of charge on record as soon ns possible and whilst what he 
salt! IS fresh m his recollections —llupan Singh vs Emperor, 4 Pal C26 

Seclions 367 and 369 

A conviction and sentence is illegal where the essential points of the judgment 
was not prepared until three weeks after pronouncement of judgment in open Court — 
Jharilal is L mperor, 8 Pat 90 f 

SfMiuns 367 and 

When the facts are intricate and the evidence 11 TOntrndiclory , the Court of 
appeal should set out clearK the points for decision, the decision and the reasons 
for the same to help the iligh Court m ease of an application for revision — 
11 Pat 143 

Seclions 367, S3t and 537 

An omission to sign and date a judgment l»j a 'lagistratc m open Court at the 
lime of pronouncing it as required b> Section 36" amounts to a mere iireguJaritj , 
curable ly Section 337 — Mahamcd lUjat MuUa tf lmpcror, 7 Rang 3"0 


The column proiideil for the purpose of reeonlmg a memorandum of the 
statement of an amiscil must W rdlrd up somehow, even b> the word “denies** 
Sadsgar Chowilhurj ts L mperor, 56 Cal iwr*. 
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Section 386 

The immovable property of an agriculturist can be attached and sold in 
execution of an order passed under Section 386 of the Code Dist Magistrate, 
Satara vs Mahendra Itaghu, So Bom 814 

The words "movable property’ in Sec 386 (1) (a) is suflicicnt to cover a 
share in a joint Hindu family estate, so far as it consists of movable property-™ 
Shivalingappa vs Gurlingava, 49 Bom D06 

On a claim set up by a third person to a property attached under Section 38G 
of the Code, in the absence of any rules framed by the Local Government for 
summary determination of such claim the duty of the Court is to stay the sale of 
the attached property for a reasonable lime to allow the claimant to establish his 
rights thereto in a Civil Court — ^Emperor vs Pandurang, 56 Bom 36t 

iSrction 393 

A person who is sentenced in two different cases to punishments which collec 
lively exceed the term of se\en years cannot be punished with whipping— Sga 
Nyi Gyi vs Lmperor, 7 Hang 76D 

Section 307 

The word "sentence’ in Section 397 of the Code includes an order of committal 
to or detention la prison lyithia the meaning ot Section 123 — hmperor vs Nga 
Py*^, 0 Jiang JIO 

Section 403 

An acquittal by an Appellate Court on the ground that the trial Court had no 
jurisdiction docs not bar a fresh trial under Section 403, Criminal Procedure Code — 
bhcikh Mohammed Vasm vs Lmperor, 5 Pat 432 

An acquittal under Section 92t I P C is no bar to prosecution under 
Scebon JO (e) Arms Act —I mperor ts Manjil Bhai, 53 Bom 601 

Section 403 is no bar to convictions sucressively under Section 3V3, 1 P C and 
Section a of the Madras Town Nusianee Act m respect of the same conduct of 
guilty of disorderly behaviour —Subbiab hone vs Kandaswamy Kone, 63 
Jlaif 788 

Sections 467 and 476 B 

A District Magistrate, empowered under clause ( 2 ) of Section 407 to hear 
appeals from sentences of subordinate Magistrates is not competent to liear appeals 
under Section 476 B from the orders of such Magistrates, not lieirg a Court to 
sihich appeals from such l^Iagistratcs ordinarily lie— Alobim Ch Nath Bhowmick ts 
Lmperor, 56 Cal 8.’( 

Section 4O8 

A Magistrate of the Znd class, s>lio during the course of a trial is inscsird 
with Ist class powers, svill l>e deemed to be a Magistrate of the Isl tlnss in respect 
of suih trial, and «n apjieal from a ronviition in such trial will lie to tie 
Court of Sessions — >enkatla lUddy vs llammaja, 51 Mad k57 , Babu Ilam vs 
Crown, 8 Lah ^03 

Section ^I2 

Mhere the accused was conviitril by a first class ’tlngislrate on his plea of 
guilty and the Sessions Court without lurisdictiun entertained nn appeal against the 
eon\ietion and set it aside, the High Court on anjienl, against suth nrqinttal 
would not reimnosc the sentence without considering tlic propriety of the conviction 
— t mperor 11 Nga Lu Gale, 5 Hang 710 

Section 413 

The words "a sentence of fine” must l»c held to include the eases where the 
aggregate sentence does not exceed a fine of Its 50 — Nawab Ali ts Jainab 1 J 161 , 

SJ Cal 1131 

Sections 417 and iJf 

The prorisions of Sections 117 and SIS of the Code make it clear that 
•I iv-.l (rum an acrjuiltal, if the Ilith Court thinks that the subordinate Court has 
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taken ctroneoua view ot the e\«\cnc^ it is touiwl to act on tUis opinion and convict 
the accused — 1 mperor is Maung Tun NyAn 

Section 4 ’/ 

Appeals raisins; questions at fact should not be dismissed summarily under 
Section 4J1 but the oriRinnl records should he called from the lower Court — 
llussam Saheb In re , 43 Mad 333 

Mhere a Sessions Jud^ in ignorance ot the fact that an appeal in llie same 
rase had been filed by a miikhtear. dismissed a criminal appeal from gad, it was 
held that though the Sessions Judge could not review his own order, the High 
Court could set it aside in revision — Lmperor vs Slewa Ham, 48 All 208 

Section \22 

A convict appealing from jail, >t not represented by a legal practitioner, has a 
right if he so desires to appear in person at the hearing of the appeal — Emperor vs 
Lai Lahadur 30 All St3 

Having regard to the wording of Section 422 of the Code, an appeal cannot be 
admitted on the limited ground of sentence only, however convenient and practical 
that course may appear Caja Singh vt Emperor, 4 I’at 254 

Sections k 2 l and ^23 

An appellate court caqnot dismiss an appeal summarily for non appearance of 
appellant, but is bound to decide the anneal on Us merits — Iloora vs Emperor, 
U Lah 24* 

It IS not illegal, though undesirable for the appellate Court to summarily 
dismiss an appeal m respect of one charge whilst admitting the appeal m respect 
of another charge m the same trial— L M Ismail v» Emperor, 5 Kang 274 

Sections iS2 and 515 

An Appellate Court should, in the exercise of a proper discretion give notice 
of the hearing ot the appeal from A conviction to the complainant, when an 
order of compensation has been made in bis favour under Section 543 of the 
Code — Bharasa Nan vs Sukdeo, S3 Cal 0C9 

Section i23 

Under Section 423 of the Code, the Court is bound, even when the appellant 
IS not present, to go through the record itself and to decide the appeal on its 
merits — Kuldip Singh vs h mperor, 6 Pat 16 

Under Section 4'’3 of the Co<!e, the Appellate Court has power to alter a 
sentence of imprisonment into one of whipping where the offence is punishable 
with whipping in lieu of any other punishment It can so alter the sentence 
in the case ol an accused who has already undergone a part of the original 
sentence of imprisonment —Emperor vs Nga Aung M> at, 10 Rang 317 

An order by the Appellate Court reversme a conviction and sentence, not on 
the merits of the case but for non rompliance with the provisions of Section 300, 
of the Code, IS not an order of acquittal of the accused — Lmperor vs Miajan 
53 Cal 192 


Section i23 

The High Court will not interfere in an appeal from a trial held Ij jury, 
unless the judge’s misdirection has mused the jury to come to a conclusion, which 
IS in fact, wrong — Saroj Kumar Chnkravarti is k mperor, 59 Cal 13C1 

Sections S37 onJ 255 

The only section under which an Appellate Court can alter the finding and 
base a conviction for allotment is Section 423 But this section must Iw read 
with Sections 237 and 233 of the Cmle — Lmperor is ^lahal ir Prosad 49 All 120 

Sections and 479 

The High Court has j insihction under Sections 423 and 439 o! the Code to set 
aside an improper order of discharge and direct that the person so discharged be 
committed tor trill — I’nbbc Prosecutor t» Ponnuswami Nagak, 52 Mad IST 
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Section 386 

The immovable property of an agncullunst can be attached and sold in 
execution of an order passed under Section 38(j of the Code Ilist Magistrate, 
Satara vs ^lahendra Itaghu, 50 Horn 8tl 

The words “movable property' in Sec 3SG (1) (a) is sufTicient to cover a 
share in a joint Hindu family estate, so far as it consists of movable property — 
Shivalingappa vs Gurlingava, 49 Uom DOG 

On a claim set up by a third person to a property attached under Section 3S6 
of the Code, in the absence of any rules frameil by the Local Government for 
summary determination of such claim, the duty of the Court is to stay the sale of 
the attached property for a reasonable time to allow the claimant to establish his 
rights thereto in a Civil Court — Lmperor vs I'andurang, Horn 36t 

Section 393 . 

A person who is sentenced m two different cases to Punishments which coHec 
lively exceed the term of seven years, cannot be punished with whipping— Nga 
Nyi Gyi vs Emperor, 7 Ilan^ 769 

Section 307 

The word “sentence” in Seebon 397 of the Code includes an order of committal 
to or detention in prison within the meaning of Section jij — Emperor vs Nga 
Pye, 9 Hang 110 

Section i03 

An acquittal by an Appellate Court on the ground that the trial Court had no 
jurisdiction docs not bar a fresh trial tinder Section 403, Criminal Procedure Code*- 
bheikb Mohammed Yasin vs Lmperor, 5 Pat 152 

An acquittal under Section 321, I P C is no bar to prosecution under 
Section 10 (e) Arms Act— Emperor vs Manjil Bhai, 53 Itom COl 

Section 403 is no bar to convictions successively under Section 323, I P C and 
Section 3 of the Madras Town Nusiance Act in respect of the same conduct of 
being guilty of disorderly behaviour — Subbiah Kone vs Kaudaswemy Kone, 55 
Mad 78S 

Sections ^07 and i7G D 

A District Magistrate, empowered under clause (2) of Section 407 to hear 
appeal ' ' . '■ ar appeals 

under Court to 

which ' » iwmick vs 

Lmper 

Section 403 

A Magistrate of the 2nd class, who during the course of a trial is invested 
with 1st class powers, will be deemed to be a Magistrate of the 1st class in respect 
of such trial, and -an appeal from a conviction in such trial will lie to the 
Court of Sessions — Venkatta Kcddy vs Rammaya, 51 Mad 257 , Babu Ram vs 
Crown, 8 Lah 203 

Section 412 

Where the accused was conviclcd by n first class Magistrate on his pica of 

• « ,1 r 1 • • • 4 _ » — „_t against the 

, • h acquittal 

conviction 


Section 413 

The words “a sentence of fine” must be held to include the cases 
aggregate sentence does not exceed a fine of Rs 50— Nawnb All vs Jamah Dio, 
59 Cal 1131 

Sections it7 and 413 

The provisions of Sections 417 and 418 of the Code mi|ke it clear that 
opi>enl from an acquittal, if the Iligh Court think? that the subordinate Lourt n 
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taken erroneous s icw of the e' nlenee, it Is bound to net on this opinion and convict 
the accused —Lmperor is Maung Tun Nyan 

Section \il 

Appeals raising questions of fact should not he dismissed summarily under 
Section 421, hut the original records should be called from the lower Court — 
Hussain Saheh In re , W Mad 

^\here a Sessions Judge m ignorance of the fact that an appeal m the same 
ca» had liecn filed hj a inukhtcar, dismissed a criminal appeal from jail, it was 
held, that though the Sessions Judge could not review his own order, the High 
Court could set it aside in revision — Lmperor vs Mewa Ham, 48 All 208 

Section \ '2 

A conaict appealing from jaiJ, >f not represented by a legal practitioner, has a 
right if he so desires to appear in person at the hearing of the appeal — Emperor vs 
Lai Bahadur VI All 513 

Having regard to the wording of Seition 422 of the Code, an appeal cannot be 
admitted on the limited ground of sentence only, however convenient and practical 
that Course may appear Gaya Singh i.* 1 mperor, 4 Pat 254 

■Sections i2l anil ii3 

An appellate court caqnot dismiss an appeal summarily for non appearance of 
appellant, but is bound to decide the appeal on its merits — Roora vs Tnipcror, 
11 Lah 213 

It IS not illegal, though Undesirable for the appellate Court to summarily 
dismiss an appeal m respect of one charge whilst admilling the oppcal in respect 
of another charge in the same trial — L M Ismail vs Emperor, 5 Kang 274 

SeeltORs ^32 and S^S 

An Appellate Court should, m the exercise of a proper discretion, give notice 
at the hearing of the appeal from a conviction, to the complainant, when an 
Order of compensation has been made in his favour under Section 8iS of the 
Code — IJharasa Nan vs Sukdeo, 53 Oil OCO 

Section i23 

Under Section 423 of the C<»de, the Court is bound, even when the appellant 
IS not present to go tlirnugh the record itself and to decide the appeal on its 
merits — Kuldip Singh vs Emperor, 6 Pat 1C 

Under Section 423 of the Code, the Appellate Court has power to alter a 
sentence of imprisonment into one of whipping where the offence is punishable 
with whipping in lieu of any other punishment It can so alter the sentence 
in the case of an accused who has already undergone a part of the original 
Sentence of imprisonment — Emperor ws Nga Aung Mynt, 10 Hang 317 

An order by the Appellate Court reversing a conviction and sentence, not on 
the merits of the case but for non compliance with the provisions of Section 3G0, 
of the Code, is not an order of acquittal of the accused — Emperor vs Itliajan, 

53 Cil 192 

Section 423 

The High Court will not interfere in an appeal from a trial held by jury, 
unless the judge’s misdirection has caused the jury to come to a conclusion, which 
IS in fact, wrong — Saroj Kumar ChaVrovarti r* Lmperor, 59 Cal 13C1. 

Sections 2J7 anil 23^ 

The only section under which nn Appellate Court can alter the finding and 
base a conviction for abetment is Action 423 But this section must j>e read 
with Sections 237 and 213 of the CcnIc — kmperor t» Alahahir l*ro$ad, 49 All 120 

Seelions *'*3 an I 439 

The llich Court hns jiinwlirtmn under Sections 4»3 and 439 o! the Code to set 
aside an improi>cr onler of diseharge and direct that the person *0 discharg^ 1 
committed for innl — Piibhe 1 rwserutnr r* Ponniiswami Nayak. 52 Mad ISf 



Sections ^23, ^7CA an/} ^7GD 

All applications under Sections 47fi, 17fiA and 47CB ori{:inatiRg in Civil Courts 
should be dealt with nccordinp to the provisions of the Livil Procedure Code — 
Surendra Nath JIaiti ij bushil Kumar Chakravnrti, 50 Cal C8 

Sections i23 SI7 and S20 

Under Section 433 (1) (i/), as well as under Section 520, the Appellate Court 
IS competent to piss appropriate orders for the disposal of movable propertj 
produced at the trial, even though the Inal Magistrate had not passed any order 
m respect of it under Section 5t7 of the Code — Tbiraj t* Crown, 10 Lah 187 

Section 133 

The High Court will, under Section 435 of the Code interfere with the pro- 
ceedings m the Lower Court at any interlocutory stage only when the accused 
IS not guilt> on the face of the proceedings and in order to present his further 
harrasiment — Shripad Chandavarlcar, In re , 52 Uom 151 

A subordinate Mogistratc cannot record a compromise in n case, the records 
of which are under orders of transmission under Section 435 of the Code to the 
District Magistrate —In re Maruthi \ithu, tO Horn 53J 

Sections 4^3, 43fi and 47fi 

A Sessions Judge has power under Seition 4A5 of the Code to call for the 
records of an order of discharge passed b) a Magistrate in n case instituted under 
Section 17G and to order a further inquiry — Ihan Pal v# Sagsr Mai. 10 All 230 

Sections 433 and 4^9 

An accused person must wait till he 1$ charged l>eforc he deft-nds himself, and 
1! he IS convicted his first remeJ) in most cases is by wa} of appeal and not by 
waj of revision — In re Ilflnireddi, 51 hlad 231 

Section 4^0 

On a petition under Section 130 of the Code for revision of an order of dn 
charge, nil that the Sessions Judge is empowereil to <lo if not satisfied with the 
correctness of Hint order is to direct the Magistrate to hold a further enquiry and 
to proceed then in nccordance with law -^Ibrahim is Onrnn Ditta Ifal, 13 Lah 590 
A subordinate Ifngistrnte directed to male further inquir) into a warrant 
cave by an order under Section 436 of the Code, has all the powers provided for by 
Chapter XXI of the Code —Emperor us Maung Ha Thon, 0 Bong 230 

Section 417 

When the order of discharge is one winch cannot l>o snid to be cither perverse 
or pnina facie incorrect and there is no suggestion that any further evidence is 
forllicoming, no further enquiry should lie directed under Section 437 of the Code — 
Fmjieror is Alam, 49 All 870 

Section 4J3 

Tlic District Magistrate is not empowered himself to make a reference to the 
High ^urt under Section 4.’W for the enhancement of a sentence passed by the 
Sessions Judge The powers conferred on him by that section are iiniited to 
proceedings tiefore nn inferior Court and do not apply to proceedings before a 
superior Court — Emperor vs Maung Myat, *> Hang 862 

11 here there is no appeal by the Local Government in a case of acquittal, *he 
High Court ought not to interfere in revision on a reference under Section WS, 
especiallj when it cannot do so without hearing the case on the evidence 
Dabiruddi Naskflr is Shakat Molla, 56 Cal 025 


Sections 45s and 459 

Section 43S co-ers all cases of irrcgulant} and •'’JUJtice 
ocquittnls and certamh all such acquittals as the High Court would 
with m revision under Section 439 at the instance of a private parlj Ivazir Ku } 
IS I mperor, 7 Pat 579 
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Stcfion 

IVhen a person has heon tne«t under Section 30^ and convicted under Section 301, 
It does not mean that he has been arquitled under Action 302, and the High Court 
on revision is competent to alUr the conMction under Section 30t to one under 
Section SCrj, I 1* C — I'azl Khan vs rmperor, 8 Lah 136 

The High Court exercising rcMsionar) jurisdiction cannot convert an acquittal 
on a charge iJf murder into one of conviction —Kan Them vs Emperor, 4 Rang 140 

A notice to enhance sentence maj be issued by the High Court only after 
It has dealt with the appeal on its merits — Emperor t* Slangal, 49 Bom 4o0 

Hhcre the Crown has not preferred an appeal against an order of acquittal, 
the High Court «ill interfere in revision only when therr has been a glaring 
defect in procedure or evidence taken b> the lower Court — Kamikha Prosad vs 
Emperor, 2 Luck GSO 

The fact that the High Court silling as a Court of Appeal might possibly 
have come to a different finding from the trial Magistrate is no ground for 
exercising its revisional jurisdiction against the order of acquittal made by him — 
Umm V* Afaung Talk, 8 Rang 6C3 

The High Court will interfere with an order of acquittal m revision under 
Section 439 of the Code at the instance of a party, only when there are very broad 
grounds of the requirements of public justice — Lmperor vs Rameshwar Hamath, 
53 Bom 501 

The High Court can enhance a sentence on the application of a private person, 
who has been the complainant m the lower Court, when it appears that there is 
no unfair or vindictive motive, and when notice of the same is served on the 
accused and he has had the advantage of being represented by a pleader — 
M T Das t» E D Aboo. 8 Rang 578 

An accused person showing cause against the enliancement of his sentence 
IS entitled under Section 439 (0) of the Code to show that bis trial was illegal 
and his conviction contrary to law — Emperor vs Manant, *9 &om 892 

Hhen a petition for revision against his conviction has been dismissed by 
the High Court, and a notice has been subsequently issued on the convict to show 
cause vvhy his sentence should not be enhanced, he has no right given to him 
to show cause against his convution under Section 439 (6) of the Code — Crown vs 
Dhanna Lai, 10 Lah 241 

Section HO 

A Court in deciding an application for leave to appeal has to consider only 
the question of status under Section 443 of the Code, and not whether there are 
other circumstances rendering the case a ht one for the grant of permission — 
Martmdale vs Emperor, 52 Cal 636 

An appeal under Section 449 (1) being governed by Article 155 of the Limitation 
Act, no application for leave to ippeal would be maintenable if the appeal itself 
IS barred at the lime of presenting the appeal — Thomas i,s Emperor, 53 Cal 746 

Sections 471 and {75 

A person who is acquitted on a charge of murder by reason of his msauitj, 
but iuuTid to be, sa.we e.t the Ume oi thft tvval may t>e otdesed by tbe Luc&l 
Government under Sic 475 of the Code to be detained in safe custody of his 
relatives, but the Court trying the cast has no jurisdiction to make such an order — 
Legal Remembrancer is Satish Chandra Roy, 56 Cat 203 


Section 47C 

It IS only when a Court is expressly of opinion that it is expedient m the 
interests of justice that an enquiry should be made into the offence of giving 
false evuknte that an orilcr under heition 47(» can be made — Keramat All is 
Lmperor, 55 Cal 1312 

The proper authority to make a complaint under Section 4"G is not the Court 
whiih took cognisincc and issued preness but the Court which tried and disposed 
of the original case — Tarakestiwor Mukhopadhya i* hunperor, 53 Cal 4S8 

In case of an application under Sectim 4-6 in respect of an offence alleged to 
have, been committed in a prnrieiiing liefore a judge of the High Court the word 
“Court’ in the section must l>c taken to mean High Court , and any other judge of 
that High Court would therefore have power to dispose of the anolication — 
Kastiirbai is lUi Matildas, 49 Bom 710 
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In a proceeding under Section 476 of the Code, jt is not necessary that the 
Court should satisfy itself that an offence has been actually committed, but the 
Court has only to decide whether an offence of the kind contemplated by the 
section appears to have been committed, and whether in the interests of justice. 
It should be further enquired into — Raja Rao vs Emperor, 50 Mad C60 

The proper authority to make a complaint under Section 470 of the Code is 
not the Court which took cognizance and issued process, but the Court which tried 
and disposed of the original case — Tarakeshwar Mukhopadhya vs Emperor, 
5J Cal 488 

Section 47C of the Code does not authorise a complaint with reference to 
offences described in Section eommitted in or m relation to a proceed- 

ing m a Court The jurisdiction to make a complaint under that sub-section is 
limited to such cases as are provided for in Section 193(l)(6) & (c) only — 
Emperor vs Ram Nath Euksh, ‘2 Luck 395 

When instead of making a complaint, the Court ordered the prosecution of 
the appellant under Section 476 and forwarded a copy of the order to the District 
Alagistrate for action, held that this was only a formal defect and did not vitiate 
the order — Maung Shwe Pha and others w# Ma Ma Rmoke, 3 Rang 48 

A complaint m respect of a forged document may be made by Court under 
Section 476 even when it is moved to do so by a person who was not a party to 
the proceedings in which the document was used — llarakrishna Panda vs Emperor, 
8 Pat 736 

Where an application is made under Section 47C, it is not necessary that the 
person against whom the order is sought to be should be given an opportunity of 
being heard upon the preliminary enquiry — II C Ganti vs T L Ilarcourt, 
58 Cal 215 

When a witness for the prosecution sends a telegram to the D S P that the 
accused with other persons not charged stabbed the deceased, the mere fact that 
the telegram is exhibited and ffled in the case does not make the contents of it 
a matter “in relation to the proceedings” in the Court, so as to give the Court 
jurisdiction to take action under Section 476 Criminal Procedure Code — ^Registrar, 
iligh Court, Madras vs Kodanji, 55 Mad 611 

Section i76B 

No appeal lies under Section 47611 to the High Court from an appellate order 
of the District Judge making a complaint under Section 476, which the Sub Judge 
might himself have made hut refused to make — Jtlohammad Idris vs Crown, 

6 Lah 56 

An appeal lies to the llich Court from the order of the District Judge making 
a complaint on appeal from the Subordinate Judge, who had refused to do so 
Narayan Aleher vs Dbana Meher, 10 Pat 446 

When the trial Court refused to lay a complaint under Section 476, and the 
lower Appellate Court on appeal ordered such complaint, an appeal docs not lie 
to the High Court against such order — Ma On Khin vs N K Khim, 5 Jiang 523 
The fact that Section 47GB gives a right of appeal against a complaint under 
Section 476 cannot debar the High Court sitting in revision from laying a complaint 
under Section 476 of the Code — Emperor vs Sjred JCban and others, 3 Rang 303 
An appeal under Section 476B should be filed svithin 80 days of the dale svhen 
the finding under Section 476 is completed by an actual enquiry — ^Emperor vs 
Daya Debji , Chandra Kumar Sen vs Mathuriya Debi 

In calculating the period of limitation for an appeal under Section 476B, the 
appellant is entitled to allowance of the time necessary for obtaining a copy of the 
order — Doulat Ram v* Kanhya Lai, 47 All 462 

In an appeal under Section 476B, the Appellate Court has no jurisdiction to 
remand the case directing the Court of first instance to file a complaint, ^t 
must do so itself— Manir Ahamcd Chowdhury vs Jogesh Chandra Roy, 55 Cal 1277 
In an appeal under Section 470B, the Appellate Court has no jurisdiction to 
take additional evidence for the disposal of the matter coming up before it umier 
the Section, whether the party objected to the reception of such evidence or not 
Sami Vannai Nainar us Panasami Naidu, 51 Mad 603 

When an appeal is preferred under Section 476B against an order of the 
Miiiisiff under Section 476 refusing to direct a complaint to be made, on the vie' 
that he had no jurisdiction m the matter, it is the duty of the Judge ^ _ 

first of all whether the Miinsifl was correct in the view he took about jurisdiction 
Kanai Lai Snha cs Mnkhan Lai Saha, 55 Ca) 3J6 
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In an appeal iiniler Section 17611, the Appellate Court should reconsider the 
entire matter on its merits, nnd there is no proper disposal when the judge disposes 
of the appeal bj endorsing the Mew of the Lower Court without specifying his own 
Mew of the facts — Jagnbondhu Chowdhury t» Abdul Subhan Sarkar, 57 Cal 500 

Sections \7C and ^7CD 

Election Commissioners appointed under the provisions of the U P Council 
rules are not “Civil, Ilcscnue or Criminal Courts” within the meaning of Section 47G 
of the Code, and arc therefore not comi>elent to pass an order under that section 
purporting to act ns a Civil Court But where ns a matter of fact they do pass 
such an order, an ap]M.aI therefrom will lie under Section t7GB Bilas Singh vs 
Emperor, 47 <V11 931 

Section 4S8 

For the purpose of jurisdiction under Section 18S, mere casual residence for 
a temporary period, or occasional visits withm the jurisdiction from a place of 
fixed residence outside it, is not sufficient — Ham Dei vs Jhcnnilnl, 1 Luck 313 , 
Khairunnissa ts Basir Ahmed, SJ Bom 781 

^\hen the parties have no fixed residence, residence at a place for even eight 
days viith the intention of residing permanently at that plate, if employment was 
found, will confer jurisdiction under Section 438 on the Court within whose 
jurisdiction such place was situate —Khairunnissa v» Bashir Ahmed, 53 Bom 781 
The expression "living m adultery” in Section 483 refers to a course of conduct 
and means something more than a single lapse of virtue — Fukhand Maganlal, 
In re , 52 Bom ICO 

IVheo a Maharamadan infant daughter is living with her mother (her legal 
guardian) who is living separately from her husband, an order for maintenance 
under Section 4SS cannot be refused merely on the ground that the offer made 
by the father to maintain her, it the child resides with him is declined — lilussammat 
Sarfaraz Begum vs Miran Daksh, 9 Lah 313 

lies judicata does not bar any proceedings by general principle but only by 
special enactments and hence dismissal for default of a former application 
under Sec 4SS would not bar a fresh application —Maung Hla Maung vs Ma 
On Kin, 5 Bang C07 

A stay of two months in a temporary place of residence with occasional visits 
during that period to the permanent place of residence can be regarded as amounting 
to a “residence within Section 438 — Sher Smgh vs Amir Kunwar, 49 All 179 
A conditional order on the husband to maintain his wife or in default to pay 
Us 15/ per mensem as maintenance is vUravircs and must be set aside Natha 
Singh vs Musstt Ilanuman Koer, 7 Lah 313 

An order under Section 488 for the maintenance of a girl cannot be cancelled 
on her marriage without proof that she has thereby become able to maintain 
herself and ceased to depend upon the mainlciiaoee ordered — Meenatchi Ammal 
vs Muthuswarai I’lllai, 18 Mad 5IH 

An offer by a father who has neglected to maintain hiv children to do so in 
future is not sufiicient by itself to debar a Magistrate for making an order for their 
maintenance under Section 188 — Lmperor vs bassoon 49 Bom sGi 

When before the passing of an order under Section 483 m favour of the wife 
against the husband the Magistrates attention was drawn to the fact of the 
husband having |,iven lafaA to iJit wife , it Was the dut> of the Magistrate to 
consider the fact of the said IcifiiA — yVhmad Kasicn Motlah cs Khalun Bibi — 
59 Cnl S3J 

The word means in Section 133 includes n capacity to earn monc> and if a 
man can he shown to le capable of earning money, then he has the means to 
maintain his wife within the meaning of the section — Mum Kantivirajavji t* Bai 
Lalawati, 5C Bom -’CO 

An order tor maintenance can Iw enforced by a Magistrate against the person 
who IS liable fur it even if he resides outside the junsditlion of his Court — 
In re Gnanembal, 52 'fad 77 

A person who has undergone n sentence of imprisonment on account of his 
his failure to pay certain arrears of maintenance under sec 4 n 3 cannot l>c sentenced 
to imprisoiinicnl a second term for default in respect of the same identical arrears — 
Maung Kji I’a t* Ma lllu In , 10 Kang 176 

Against a claim for arrears of maintenance ordered under see 4SS in res 
of a child. It IS • sulhcient cause” within the meaning of Cl (8) of that 
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Tieled under Section 4S3 and 11% I P C, held that the Court was competent to 
order restoration of possession of the house to the complainant — Ilameshwar Singh 
i* tniperor, 4 Pat 4^33 

Section S^C 

The reference in Section 5?6 (S) to “enquiry" or “trial” ts intended to apply 
to those enquiries and trials s^hirh arc speciall} referred to m the earlier portions 
of the Code Therefore a District Magistrate taking cognizance of an application 
lor transfer is not holding an enquir} nithm the meaning of Section 5iC (8) — 
Sharif ij R»i Ilan Prosad Lai, 5 Pnt 229 

The High Coyrt has poner to transfer to itself for trial, a criminal case pend 
ing before a Punchajat constituted under Local Act \I of 1920 — Basdeo Misra vs 
Badal Misra, 49 All ISS 

A court can srithout contravening the provisions of Section 520 (8) of the Code, 
reject an application for adjournment under Section 626, if such application was 
presented at the time of pronouncing judgment — Public Prosecutor vs Chockalingu 
vimbalam, 52 Mad 3 j5 

Before hearing evidence in the case, if the Magistrate forms and expresses an 
opinion stronglj adverse to the petitioner, it is fit that the case should be trans 
ferreJ — ^laung Po Thit t.» \faung Pyu 8 Hang C34 
Mhcre a Magistrate has interested himself in a case pending before him in the 
"■ay of obtaining a settlement by the parties it is to the interest of both the 
parties and only fair to the Magistrate himself that he should not hear the case — 
'fuzaffar Ilossain ts Muhammad Yakub, 47 All 411 

In dealing with an application for transfer, the Court must consider not merely 
whether there has been any real bias in the mind of the presiding judge against 
the applicant, but whether incidents may not have happened which though they 
may be susceptible of explanation arc nevertheless such as are calculated to create 
in the Diind of the applicant a justifiable apprehension that he would not have an 
impartial trial Amar Singh vs Sadhu Singh C Lah SDO 

The word trial ’ in Section 520 includes the judgment, and the refusal bj a 
^fagistrate to grant an adjournment after notice under Section 520 (8) received 
after the close of cases on both sides but before arguments were beard and the 
judgment delivered is erroneous on the ground that the trial is at an end — 
iViyamat Shah vs Emperor, 59 Cal 478 

Section 528 

Although It 18 a sound rule of practice that there should be something on the 
record showing why an order under Section 52$ is mide, the mere omission to 
record reasons for ms order is not fatal to the order — bharif vs llai Han Prosad 
Lai 5 Pat 229 

Section 537 

The omission by a Magistrate to sign and date a judgment written with his 
own hand is a mere irregularity whiih i& cured b> Section 5J7 of the Code — 
Pmperor vs Bam Sukh 47 \ll -84 

A mere omission or irregulintj to comply with the provisions of Section SCO 
unaceompinied by anj probable suggestion of anj liitore of justice hiring been 
thereby occasioned is not enough to warrant the quashing of a conviction — \bdul 
Ilahman vs I mperor, 5 Rang 53 

Defect in a trial due to misjoinder of charges vitiates the trial and the 
iicfect cannot be cured under bcttion 5J7 of the Code — Meeriah ts Emperor 
8 Rang 032 

Section 539B 

A loevl inspection bj a Magistrate is only permitted by Section 539R for 
the purpose of properly npprerinting the evidence in the case and cannot take the 
place of evidence itself — lirkha ts Naoak 49 \ll fs 

The omission to rcioril n nirmoninauin under Section 530B in an enquiry 
under bcction 1 kV is not an lUegtlity vitiating the proceedings but an irregularity 
which docs not nffict it unhss the parties htve l>cen prejudiced -forlK-s t» 
All Ilaidar Khnn ^3 Cal 48 

An omission to record any relevanl fvets that may l«e ntservol tiy a Magistrate 
at the insiH-ction under s.ctioiy is an irregularity etiresl ly Section 53* of the 

Coile — Kliiisnl i' 1 mi>eror, 50 Iloiu fiso 

130 
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The omissioQ to place on record the memo ot a local inspection is an illegality 
vitiating the conviction — Ilnday Govind Sur us Emperor, 52 Cal 148 

Section 540 

There is nothing in Section 139A, which can exclude the exercise of the Court’s 
inherent powers under Section 51® of the Code — Kishon Mohan Pramanik us 
Krishna Bihari Basak, 58 Cal 461 

If a witness is called under Section 540 of the Code, both sides have a right to 
cross examine him freely — Lmperor us Pita, 47 All 147 

Section 540 of the Code does not contemplate the Magistrate making personal 
inquiry out of court in order to hnd out any witness whose evidence appears to be 
necessary — P A Fakir Slahammad is Emperor, 4 Rang 106 

Section 556 

Where a Magistrate who had before the commitment proceedings began in his 
court himself attended an identification parade at which the accused had been 
identified, and the committing Magistrate had therefore been called as a witness 
for the prosecution in the trial, held that there was no illegality — Bhola Ram vs 
Crown, 13 Lah 461 

Section 559 

A Magistrate ordering remand to enable the Police to complete their imestiga 
tion should, m each particular case, decide whether the accused should be released 
on bail or not, and if not, in what custody he should remain — In re Evans, 
SO Bom 741 

Section SCIA 

The High Court has inherent jurisdiction to stay the execution of its own orders 
when the ends of justice require it It can admit to bail a convicted person whose 
appeal has been admitted by the Privy Council —Emperor vs Ram Sarup, 49 All 247 

Section 562 

Section 562 has not been enacted with the intention of letting off without 
imprisonment every juvenile offender on bis first conviction for an offence described 
in the section regardless of the circumstances m which the crime was committed — 
Lmperor vs Aha, 10 Lah 876 

Where an accused is released on probation, tbc imposition of a fine is illegal 
Karim Buksh vs Crown, 10 Lah 722 

An appeal lies under Sections 407 and 408 of the Code from an order passed 
under Section 562 — Bahadur Molla vs Ismail, 52 Cal 463 


INDEX. 


A 


\bstenient 

no — of proceedings under sec 145 
bj reason of the death of any 
party, sec 145 (7) J7D 

- -of appeals on death of accused, 

sec 441 CI2 

of appeals, none from sentence 

of fine, sec 431 G42 

Abducted female 

power fo compel restoration of— 

sec 533 863 

Abduction 

Jurisdiction of court in cases of— 

sec ISI (4) S4S 

'■ of married noman compound 

able sec 8(5 510 


Abetment 

cognizance of the offence of—, 

sec 195 (4) 275 

] 0 iQt trial of persons accused of ao 
offence and persons accused of — , 
sec 239 (b) SCS 

jurisdiction m charge of— sec 180 

illus (e) 24S 

of any offence punishable with 

imprisonment is a breach of 
the bond for good behaviour, 
sec 121 125 

• of (ortam offences compound 

able sec 3(5 510 

• of offences involving 1 reach of 

peace sec 100 OS 

summary trial for — of certain 

offences sec 206 (h) 401 


\bseonder 

proclamilion requiring attend 

cnee of — sec 87 7B 

nttachment of property of — see 89 77 

restoration of attached property 

of— sec 89 79 

record of evidence when aeensed 

person is an — see 512 (1) “66 


Absence 

• of complainant m summons 

ease see 2(7 5~ 

of complainant in srarrant 
case sec .59 4ni 

of juror procedure sec .N* 421 

of assessor, procedure, see 2sj 420 


Absence — (contd ) 

— of accused, record of evidence 

in, sec 512 766 

of witness, power to postpone 

prweedingi for, see 344 503 

—of sessions judge, power to 

delegate functions, sec 17 (4) IS 

of officer in charge of police 

station, sec 4 (/i) 8 

— — of juror or assessor without 

lawful cause, sec 382 483 

Absolute 

conditional order for removal of 
nuisance when made — , sec 
186, 137 147 

procedure on order being made—, 
see 149 152 

Magistrate s order to be made — , 
where jury finds it reasonable, 
sec 189 150 

order for the removal of obstruc 
tion to public way, river, or 
channel when made—, see 189A 151 


Accomplice 

accepting tender of pardon 

shall he examined as a witness, 
sec 837 (2) 48o 

power to direct tender of pardon 

to — sec 838 490 

procedure in trial of— for perjury 

sec 339A 492 

prosecution of — , for concealing 
material facts or giving false 
evidence see 339 (1) 491 

sanction of II C necessary before 
prosecution of — , for perjury , 
see 339 (a) 402 

statement made by — may l>e given 
in evidence against him, sec 
S39 (2) 492 

summing up as to the evidence 

of— sec .*97 430 


Ucnsailon 

false, frivolous or vexatious — 

sec 250 SSO 

Accasei] 

■ to be furnished with a copy of 

statement to police msde by an 
Witness sec 162 301 

— — not entitled to call for police 
diary see (2) 
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Vcci'sed— (contd ) 

triable in district where act is 

done or where consequence 
ensues, sec 179 

transfer or commitment on appli 
cation of — , sec 191 
issue of process by Magistrate for 
attendance of — , sec 201 (1) 
Magistrate may dispense with 
personal attendance of — , sec 
205 (1) 

right of — to cross examine prosecu 
tion witnesses, in ftlagisterial 
enquiries into Sessions cases, 
sec 203 (1) 

process for the production of 
further evidence, on the appli 
cation of — , sec 203 (2) 

to be discharged when Magis 

trate does not find su^cient 
ground for commitment, sec 
209 (1) 

Magistrate’s power to discharge— 
at any previous stage of the 
case, sec 209 (2) 

when charge to be framed against 
— , see 210 (1) 
charge to be explained and copy 
furnished to — , sec 210 (2) 
list of witnesses for defence to be 
furnished by— sec 211 
commitment of — for trial by Court 
of Sessions, see 213 (1) 
custody of— pending trial by Court 
of Session, sec 220 
fact date and place of previous 
conviction of— to be stated m 
charge, see 221 (7) 
charge to contain particulars of 
offence committed by — , sec 
222 (1) 

power of Appellate Court or High 
Court to quash conviction of — 
for material error in charge, 
sec 232 

when there may be joinder of 
charges against — , see 233 
—may be charged with and tried 
ior three oTicnccs within a 
>car, sec 234 

in trial of summons case, the subs 
tance of accusation should be 
stated to — when brought up 
before JIagistrate, see 242 
conviction of— on admission of 
truth of accusation, sec 243 
where no admission made ^lagis 
trate to hear — and his evi 
dence, sec 244 

acquittal of — m summons cases, 
sec 245 (1) 

sentence on — in summons cases, 
sec 245 U) 

acquittal of — in summons cases, 
on non appearance of com 
piainanl, sec 217 . 


243 

266 

313 

314 

31J 

319 

323 

323 

325 

325 

328 

829 

833 

310 

341 

351 

353 


873 

374 

374 

376 

376 

377 


Accused — (Contd ) 

acquittal of — on withdrawal of 

complaint sec 248 379 

release of — where there is no com 

plainant, sec 249 3S0 

compensation to — for false, frivo 
lous or %cxatious accus'ition, 
sec 250 330 

discharge of— in warrant cases 

sec 2o3 (1) 391 

charge against — in warrant cases, 
when offence appears proved, 
sec 2o4 393 

plea of — and conviction thereon, 

sec 235 39 1 

defence by — , sec 236 395 

process for compelling production 
of evidence at instance of — , 
sec 257 (1) 398 

acquittal of — in warrant cases 

sec 258 (1) 400 

conviction of — m warrant cases 

sec 25S (2) 400 

discharge of — in warrant eases for 
absence of complainant, sec 
2o9 401 

charge to be read out to — in Scs 

sions trial sec 271 407 

conviction of — on plea of guilty, 

sec 271 (2) 417 

objection to juror by — , see 

277 (2) 423 

examination of — before Magistrate 
to be evidence in Sessions trial, 
sec 287 430 

production of evidence by — in Ses 

sions trnl sec 289 449 

defence of — sec 200 442 

right of — as to examination and 
summoning of witnesses, sec 
291 442 

retrial of— after discharge of jury, 

sec 308 469 

power to examine— sec 3t2 493 

no influence to be used to an — to 

induce disclosures sec 343 504 

interpretation of evidence to — or 
his pleader, sec 361 535 

examination ol— how recorSei, see 

3&4 537 

mode of delivering judgment oa — , 

sec 3G6 542 

arrest of — in appeal from acquittal, 

sec 437 t>36 


abatement of appeals on death of 
— sec 431 

procedure in case of— being luna 
tic, sec 461 (1) 

procedure where — appears to have 
been insane see 409 
when— to be released on bail, sec 
496 

bailbond of — sec 490 
record of evidence in absence of , 
sec 512 


transfer application by — , sec 526 


612 

C92 

093 

743 

755 

7cr 

789 
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on withdraw ftl of charge, see 

210 

m summons eases, see 213 

of arcusecJ on non appearance 

of complainant see 217 
compensation to accused on — of 
false, frisolous or \cxatious 
accusation see 230 

of accused in warrant cates, 

sec Jj3 (1) 

discharge of accused on staj of 
prosecution h> Ad\oeale (»enc 
ral does not amount to — , 
sec 

judgment of—, see 3G7 (4) 
on— person not liable to be tried 
again for same offence, sec 
403 (1) 

appeal by Go\t from order of — , 

sec 417 COl 

Power of appellate court in dispos 
ing of appeal from an order of 
— sec 423 (1) (a) 612 

arrest of accused m appeal from 

— . sec 427 636 

High Court, iR revision tannot 
convert a finding of — into t»ne 
of conviction »cc 439 («) CUT 

judgment of — on grounds of 

lunacy, &cc 470 098 

on — on grounds of lunacy person 
to be detained in safe cus 
tody sec 471 701 

on withdrawal of prosecution, 

sec 494 (f>) 743 

Additional Chief Presidency Magistrate 

when subordinate to Chief Pre 

sidency Magistrate sec il ( 2 ) 21 

Additional District Magistrate 

appointment of — sec 10 (.) 13 

powers of — sc< 10 ( ') JJ 

when •luliordinalc to Disl Mil 

giUrato sec lo (j) II 

tOdilonal Piidence 
appellate coiirt msy direct subor 
dinite court to tike — sec 

428 (1) till 

■ may I c taken in appeal sc« 

42S (1) OJj 

right of accused to be present 

when — IS taken, sec 18(1) €>J7 

ciiboniin lie court to certify -lo 

appellate court 6J* 

taking of— subject to prosisnns of 
Chap xai of the Code see 
4-3 (4) 63- 

Vddillon ut Charge 
— — by ei url where person com 
m'tled wilhoul a charge or 
with dtfectiNe ihaT>,e sec i2v> 345 


Xddition of Charge — (Contd ) 

• by court, at what stage allow 

cd, sec 227 

when trial may proceed immediate 
Jy after—, see 223 
when new trial may be directed on 

when trial may be suspended on 

— , see 229 349 


stay of proceedings — is one for 
which sanction necessary sec 
230 3o0 

recall of ivitnesses after — , sec 231 331 

\di]i(ion of Parties 
in proceedings under sec 145 

Additionjl Sessions Judge 

appeal from — lies to Ifigh Court, 

sec 410 593 

appointment and jurisdiction of 

— , sec 9 (3) (4) 13 

disposal of urgent application by 
— in the absence of Sessions 
Judge sec 17 (4) 18 

iBsy try only such rases as 

Local Govt or Sessions Judge 
may direct sec 111 (2) 271 

may exercise in revision all 

powers of a Sessions Judge 
see 433 (2) 001 

sentence which— -may pass, sec 

31 (2) 20 

' Adjournment 

— - of mcjuiry or trial sec 844 50o 

of inquiry or trial for exocu 

tion and return of commission 
sec 503 7C2 

— -of inquiry or trial for allow 
ing application for transfer 
sec 520 (6) 790 

of summons case sec 247 377 

— -on addition or alteration of 

charge sec 2''9 319 

when Sessions Judge may refuse — 
of trial for allowing appltea 
tion for transfer set 5’0 (9) “90 

\dministration of Justice 
J'roeeedings m ease of certain 
offenees affecting the — see 
476 137 70t7.> 


\dmiraltv 

junsdietion of !‘r 

Magistrates sec >0 




\dmi<aibi(lty 

duty of Judge to deride all ques 
tions rrgarling tfr— tf c>id 
ence sec -"Ja (X) (a) 

■of deposition of mei'ical wit 
nesses sec 500 
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Admissibility — (Conid ) 

of deposition of witnesses to 

prove the absconding of accus 
ed sec 512 

of evidence taken on commis 

Sion, sec 503 

of report of chemical examin 

er, sec 510 

Admission 

conviction on — of guilt in Sessions 
trial, see 271 (2) 
conviction on — of guilt in Summons 
cases, sec 243 

conviction on — of guilt in Warrant 
cases, sec 2o3 (2) 

Adulteration 

Court may order destruction of 
food drink drug or medical 
preparation for—, sec 521 (2) 

Adultery 

cancellation of order for mam 
tenance on proof that wife is 
living in — , see 488 (5) 
oRence of— compoundable sec 915 
who may institute proceedings in 
respect of the offence of—, sec 199 
wife living in— not entitled to 
maintenance from her husband, 
sec 488 (4) 

Adult Male Member 

service of summons by leaving one 
of duplicate summons with 
some — of his family, sec ”0 
afTidavit m support of service on 
— of his family, see 71 


Affidavit — (Contd ) 

Courts and persons before whom — 

may be sworn, sec 639 841 

766 in proof of conduct of public 

servant, sec 639A 843 

7S7 m proof of service of summons, 

sec 74 (1) C7 

765 in support of application for 

transfer, sec 520 (4) 790 

Affirmation 

417 application for transfer to be 

supported by — , sec 520 (4) 790 

974 application for transfer, when 

made by Advocate General 
391 need not be supported by — 

see 526 (4) 790 

Courts and persons before whom — 

may be affirmed, sec 539 814 

782 Affray 

power of Magistrates to issue 
certain summary orders to pre 
vent an—, sec 144 (1) 15o 

power of Local Govt to extend 
927 summary orders beyond two 

510 months when there is a likeli 

hood of an — , sec 141 (6) 150 

298 

Age 

objection to Juror on ground of—, 

727 sec 278 (b) 4'»3 

power of Court to release on pro 
bation of good conduct persons 
under 21 years of — , sec 502 (1) 877 
release of persons convicted of 
63 certain offences with due ad 

monition having regard to 
67 his—, sec 562 (lA) 877 


Advocate 

included in definition of 


Pleader, sec 4 (v) 9 

other than Advocate General 

or Standing Counsel rannol 
claim the right to conduct 
prosecution without pcrmis 
Sion, sec 493 745 

Advocate General 

application by— for transfer need 
not be supported by affidirit 
or affirmation, sec 52G (4) 790 

definition of — , sec 4 (a) 4 

information by — , sec 191 (2) 273 

may conduct prosecution with 

out permission from Magis 
trale see 495 (1) 743 

power of — to stay proceedings in 

High Court, sec 333 4S3 


Agent 

of owner or occupier of land 

bound to report certain matters 
Aggregate Sentence 

— in case of conviction for 

several offences to be deemed 
a single sentence for the pur 
pose of appea}, sec S3 (3) 91 

Aid 

Public bound to— Alagistrate or 
Police in certain circums 
tances, see 42 9® 

- —to person other than Police 

officer executing warrant, 
sec 43 
Alienage 

IS a ground of objection to 

juror, see 278 (b) '** 


Affidavit 

application for transfer need not 
lie supported bj' — when Ad 
vocatc (acneral is applicant, 
sec 52C (4) 


Allovrance 

alteration in—, 
cancellation by 
order for 
sec 4SS (5) 


see 4S9 
Magistrate 
payment 


of 

of—. 


790 
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Allow ance—(Cont<l ) 

order for p-»j merit of — , from what 
date effectnc, sec 4SS (i) 
power of Magistrate to order 
monthl>— for maintenance of 
wife or child, sec 488 (1) 
when wife not entitled to — , 
sec 433 (4) 

Alteration 

no — of judgment bj Court after 
signing, sec 3G9 

• of allowance m mamtenanee 

cases, sec 489 

of charge b> Court, sec 227 

of finding etc , by Appellate 

Court, sec 423 (I) (b), (2) 

of order by Appellate Court, 

sec 423 (1) (c) 

— —of order for disposal of pro 
perty by any Court of Appeal, 
sec 520 

■nben tria\ may proceed immediate 
ly after — of charge, sec 223 

Mternatiie 

accused may be charged m the—, 
when there is doubt as to wbat 
oSence committed, sec 23C 
Court’s power to pass judgment in 
the—, sec 307 (3) 


accordance with the order of 
]I C sec 42S (2) 

—of verdict of Jury, sec 30t 


Americans 

see European British Subject ’ 


Ammunitions 

trial of offences against law relat 
ing to—, sec 134 


bailbond not to be esces 
e, sec 409 


(tmViTifiV 

investigation by police into death 
caused by—, see 174 (1) 


Annojance 

power of Magistrate to issue sum 
marj orders to prevent—, 
sec 144 (1) 


b> Jury to questions bj Judge 

to be recorded, sec 30J (2) 
imprisonment or commital of per 
son refusing to— questions put 
to him by Court, sec 485 
person summoned b> Police ofTicer 


Answer— (Contd ) 

investigating into sudden 

727 death bound to — all ques 

tions escept such as would 
expose him to a criminal 

726 charge, sec 175 (1) 239 

questions to and — by accused in 

727 his examination by Court to be 

recorded in full see 364 537 

witness at Police investigation 

bound to — all questions except 

531 such as would expose him to a 

criminal charge, sec 161 (2) 202 

720 

3^7 Apartment 

breaking open of — occupied b> 

61- women to effect arrest, sec 48 47 


Apolagj 

Discharge of accused on — , sec 484 722 


34S 

362 

549 

347 

034 

40J 

249 

753 

237 

153 

40.8 


Appeal 

for purposes of — aggregate of con 
secutive sentences to be deem 
ed single sentence, sec 35 (8) 31 

from order to pay compensa 

tioD for frivolous accusation, 


sec 290 (3) 381 

limitation lor — against death sen 
tence to be informed to 
accused on being sentenced, 
sec 371 (3) SoJ 

no — except as expressly provided, 

sec 404 * 503 

from order rejecting applica 

tion for restoration of attach 
ed property sec 405 593 

from order requiring security 

for keeping the peace or for 
pood behaviour, sec 406 593 


from order refusing to accept 

or rejecting a surety, sec 406 A 594 
— from sentences of Magistrates 


of the second or third class, 
sec 407 (1) 594 

transfer of — to first class Magis 

trates sec 407 (2) 594 

from sentence of Asst Sessions 

Judge or Magistrate of the 
first class sec 403 590 

to Court of Session how beard, 

sec 409 597 

from sentence of Court of 

Session sec 410 598 

from sentence of Presidency 

Magistrate sec 411 593 

no— in certain cases when accused 
pleads guiltj sec 412 593 

no — in pcll> cases see 413 599 

no— from certain summarj con 

victions sec 414 GOO 

special rights of— in certain rases, 
see 41SA COl 

—on behalf of Govt in ease of 

acquittal, sec 417 COl 
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Arrest — (Contd ) 

warrant of-— directed to Police 
officer, sec 79 

notification of substance of 
svarrant of — , sec 80 
person under — to be brought be 
fore court without delay, see 81 
nhere warrant of — maj be execut 
ed sec 8i 

warrant of— forwarded for cxccu 
tion outside jurisdiction, sec 
8i (1) 

svarrant of — directed to pobce 
officer for execution outside 
jurisdiction, sec 81 (l) 
procedure on — of person against 
whom warrant issued, sec &> 
procedure by Magistrate be 
fore whom person under— is 
brought, sec 8G 

issue of warrant of — in lieu of, or 
in addition to summons, sec 00 

on breach of bond for appear 

ante, sec 02 

warrant of— for person required 
under sec 103, 109 or JIO, 
sec IH 

power of military authority to- 
rn dispersing unlawful assem 
bly, »ec IdO 

—to present commission of 
cognizable offence sec 191 
power to issue warrant of— for 
offence committed beyond local 
jurisdiction, sec ISO fl) 

—of person improperly discharg 
ed by inferior court, sec *37 
compensation by person wrongfully 
causing a police officer to — any 
other person see 8S3 

Assam 

Dist Magistrate or Magistrate of 
1 st class in — may try all 
offences not punishable with 
death, sec SO 

Asssult 

offence of— ^ompoimdable, see 315 
security for keeping the peace on 
conMction for — , see lOS 

tssemhU 

see “unlawful assembly” 

Asses«o'S 

trial by same— of several offenders 
in succession, sec 27J 420 

how chosen, sec 23t 425 

for trial of European and 

Indian British subjects and 
others, sec 2SlV 426 

procedure when — unable to attend, 

see 2S3 4^ 

view of locality by— sec 2^3 (l) Ml 
when — may be examined, sec 201 113 


Assessors — (Contd ) 
duty of—to attend at every ad 

72 journed sitting, sec 293 415 

delivery of opinions of — , sec 300 4G0 

72 liability to serve as—, sec 3l0 477 

preparation of list of — , sec 321 470 

73 publication of list of — , sec 32i 479 

objection to list of — , sec 323 479 

73 revision of list of — , sec 323 . 479 

Uist Magistrate to summon — , 

sec 326 480 

71 power to summon another set of — , 

sec 327 482 

exemption of Railway servant from 

74 serving as — , sec 329 482 

court’s power to excuse attendance 

75 of—, sec 330 482 

preparation by court of Lst oi — 

sec 331 481 

75 penally for non attendance of — , 

sec 332 483 

81 trial by jury of offence triable 

with— does not invalidate trial, 

82 sec 530 (1) 827 


trial with — of offence triable by 
Jury does not invalidate trial 
115 unless objection taken before 

court records finding, see 

530 (2) 827 

130 finding or sentence not rever- 

sible on account of omission lo 
192 revise list of — etc , with 

sec 321. see 537 828 

450 Assistance 

public when to render — to Magii 
055 tratc and police, sec 42 88 

Asm Cliemlcal Examiner 
863 report of analysis by— may be 

Used as evidence, sec 510 703 

Assistant D S p 

—may be appointed special 

Magistrate, sec 14 (1) . 1® 

25 Assistant Sessions Judge 

appeal from sentence of — , see 403 590 
■Ppornlment of—, sec 9 (3) 13 

5iu disposal of urgent application by— 

in the absence of b J , sec 17 (4) I8 
v* powers of sentence of—, sec 81 (3) 27 

what cases — may try, sec 103 (2) 271 

subordinate to S J , sec 17 (s) 18 

Attacfimenf 

“ — of property of person abscond 

mg see 8S 77 

claim to or objection to — of pro- 
perty of absconder, see 88 
(6A to CE) 78 

——by Magistrate of properly sob 

ject to dispute, sec 140 *83 

— a nd sale of movable property 
of juror or assessor to re 
Cover fine for non attendance, 
sec 33-2 (2) . . 
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\ttachment— (ContJ ) 
appeal from order rejecting appli 
cation for restoration of pro 
pertj under — , sec 403 SOS 


\tteinpt 

joint trial of persons committing 
offence and persons nho— to 
commit such offence, sec S39 (S) SCS 
person charged with offence may 
he convicted of an— to commit 
such offence siithout separate 
charge, sec 233 (2A) 365 

police may arrest without warrant 
any persons who — to escape 
from lawful custody , sec S4 (5) 19 

police may interpose to prevent — to 

injure public property, sec 152 192 
power of Ifench of Klagistratea 
to try summarily — to commit 
certain oRenccs sec 2fll (d) 403 

to commit certain oSences may 

be tried summarily, sec 260 (1) 404 
— -to commit offence compound 
able when substantive oSence 
so sec 8 15 (3) SIS 

to commit offence punishable with 
imprisonment is a breach of 
bond for good behaviour, 
sec 121 123 


Attendance 

court's power to excuse — of Cov 
ernment or railway servant 
summoned as juror or assessor 
sec 820 432 

court s power to excuse — of juror 

or assessor sec 330 (1) 4S2 

Magistrate s power to dispense 
with personal— of accused, 
sec 203 (1) 314 

Magistrate s power to require per 

sonal — of accused sec 205 (2) 315 
police officer s power to require— of 

witnesses sec ICO 202 

power to dispense with personal — 

in security cases sec 116 IIC 

summons for — of accused, see 201 313 
when — of witnesses may be dis 

pensed with sec 503 156 

Attorney 

of High Court included in 

term pleader, sec 4 (r) 9 

tutrelois acquit 

whether bars subsequent pro- 
ceedings sec 403 533 


Autretois coniict 

whether bars subsequent pro- 
ceedings sec t03 


B 

Had Livelihood 

security for good behaviour in 

proceedings for — , sec 110 110 

nail 

talcing of — by person arrested by a 

police under a warrant sec 51 47 

endorsement in warrant for release 
of person on execution of — 


bond, sec 76 (1) C9 

to person brought on arrest 

before a Ufagistrate, sec 36 75 

release of accused on— bond when 

evidence deficient, sec 109 211 

admission of accused to — when 
Sessions Judge differs with 
jury and refers case to High 
Court, sec 307 40-1 

appellate court may order release 

of accused on—, sec 426 (1) 033 

release on — of accused arrested m 

appeal from acquittal, sec 427 639 

release of accused on — on reference 
by Presidency Magistrate to 
High Court sec 432 CIS 


release of lunatic on — pending in 

vestigation or trial, sec 460 (1) 003 

to accused pending trial for 

ofiences affecting administra 
tion of justice see 475 (J) 717 

in vvlut cases — to be taken, sec 400 743 
when may be taken m case of non 

bailable offence see 407 T'O 

power to direct admission to— or 

icdiiction of — , sec 498 733 

discharge from custody on execj 

tion of — bond see 500 733 

power to order sufficient— when 
that first taken is insuffi len*, 
sec 501 “»5 

discharge of sureties for att ni 
ance of person relevs J on—, 
sec 502 760 

Hailabte oUence 

grant of bail in — to person arrest 

«d outside jurisdiction, sec SC ”0 
bad may be claimed as of right 

in — , sec 490 748 

meaning ol — , sec 4 (b) 4 

Oar to trial 
see autrefois acquit 

Vehavloiir 

security for good — , see * security” 

Dench of Judges 

when divided in opinion 

equally case to be referred to 
another judge sec 5"S 553 

to hear appeals sec 429 C39 

composing Court of Itevision, 

sec 439 (1) CCC 
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Bench of Magistrates 
appointment of—, sec 15 (l) 16 

anj member of a — may sign fonii 

of irarrant of arrest, sec 75 67 

constitution of — m Presidency 

towns sec 19 

-—in Presidency towns see 18 20 

may be authorised to employ 

clerk to prepare record, 
sec 265 (2) 413 

not subordinate to Sessions 

Judge except as expressly 
provided sec 17 (S) 18 

powers exercisable by — in absence 

of special direction, sec 15 (2) 17 

power of Chief Presidency Magis 
trate to regulate the constitu 
tion of — , sec 21 (c) 21 

power of Chief Presidency Magis 
trate to regulate the mode of 
settling differences of opinion 
betmeea ztiemhers of a — > sec 
21 (d) 21 

power of Chief Presidency JUgis 
trate to regulate the time and 
place of sitting of — , sec 21 (b) 21 

power of— to try summarily certain 


offences, sec 260 (1) (c) 403 

power of— invested with 2Dd or 8rd 
class powers to try summarily 
certain offences, sec 2C1 408 

power to frame rules for guidance 
of—, sec 16 17 

— subordinate to District Magis 

trate, sec 17 (1) 18 

— - s ubordinate to Sub Divisional 
Magistrate when exercisiog 
powers m a sub division, 
sec 17 (2) 18 

Bigamy 

court cannot take cognisance of 
an offence for — except upon 
complaint by person aggriev 
ed, see 198 205 

in what circumstances complaint 
for — may be made by some 
person on behalf of tbe person 
aggrieved, see 103 205 


Binding o%er 

—to keep peace or to be of good 
behaviour, see ‘security’ 

Body 

police to proceed to place where — 
of deceased person is, to draw 
up a report, sec 174 (l) 237 

marks of injury on — of deceased 

to be described in police report 237 
'Magistrate’s power to disinter— of 
deceased for examination, sec 
176 (2) 

Rod> corporate 

service of summons on, sec C3 (3) 61 


lloinbay 

Criminal Procedure Code does not 
ordinarily apply to tl c Com 
missioner of Police or the 
Police in the town of — , 
sec 1 (2) (a) 1 

Lnmitial Procedure Code does not 
ordinarily apply to village 
police officers in the Presi 
dency of—, see 1 (2) (o) 1 

application of sec 68 to the police 

in the town of — , sec 68 (3) 63 


Rond 

release of person accused of 
committing a non cognizable 
offence on executing — to 
appear before Magistrate, 
sec 57 (2) 58 

discharge of person arrested on 

execution of—, sec 63 62 

endorsement in warrant for release 
of person arrested on execu 
tion of — , sec 76 (1) 69 

power to take— for appearance, 

sec 91 81 

—for keeping the peace, see 106, 

107 97 

—for good behaviour from per 
sons disseminating seditious 
matter, sec lOS 108 

—for good behaviour from 
vagrants and suspected per 
sons, sec 109 109 

for good behaviour from habi 

tual offenders, sec 110 110 

particulars as to— to be stated by 
Magistrate in writing, sec 112 114 
order to execute bond for keeping 
the peace or to be of good 
behaviour, sec 118 121 

contents of — , sec 121 125 

power of Dist Magistrate to cancel 
aiiy—ioT keeping tbe peace or 
goM behaviour, sec 125 133 

cancellation of— on discharge of 

surety, sec 126 133 

secuntj lor unexpired period of— , 

sec 126A 13* 

of complainants and witnesses, 

sec 217 336 

release of person accused of non 
bailable offence, on execution 
of — , sec 497 750 

of accused and sureties, sec 499 755 

discharge from custody on execu 

turn of—, sec 500 755 

discharge of— on application of 
sureties, sec 502 
deposit of money in lieu of execu 
titig— , sec 513 

procedure on forfeiture of—, sec 


514 


7cr 


7C8 

763 
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Rond— (Contd ) 

appeal (rom, and revjsxon of orders 
of forfeiture of — , sec 515 
proceedings void, where Jlagistrate 
not empowered bj law, can 
cels a — to keep the peace, 
sec 530 


Rooks 

information m cognizable cases to 
be entered in — , sec 151 
power of High Courts to make 
rules for keeping all — , see 
551 (2) (a) 

Breach ot Contract 
prosecution for — , sec 193 

Breach ot Peace 

public bound to assist police on 
demand to prevent — , see 42 
security from person committing 
otience involving — sec 106 
security from person believed 
likel> to commit — , sec 107 
security from persons habitually 
committing offences involving 
— , sec 110 (a) 

power of Magistrate or Police 
officer to disperse assembly 
likely to cause — , aec l-’7 
procedure where disputes concern 
mg land etc , is likely to cause 
a—, sec 145 

procedure where disputes concern 
ing rights of use of immovable 
property etc is likely to lead 
to — , sec 147 (1) 

Breach ot Trust 
see ‘Criminal Breach of Trust * 


Building— (Contd ) 

included within the term 

T73 “place’ , sec 4 (2) 9 

Ikfagistrate may recover costs of 
performing his order by sale 
of—, sec 140 (2) 152 

817 

Buoj 

]H)lice officer may interfere to pre 

vent injury of — , sec 152 192 

194 

C 

864 

Calcutta 

Criminal Procedure Code does not 
295 ordinarily apply to the Com 

misstoner of Police in the town 
of-, sec (1) (2) (a) 1 

nor to police in town of—, ifeid 1 

38 presidency Magistrates are ex 
officio justices of peace in — , 

97 sec 25 22 

110 Camping ground 

included within the term 

‘ public place ’ in sec 1S3 (2) 

111 explanation 142 

Canal 

134 public bound to assist police in 
preventing any injury to a—, 
sec 42 (b) SS 

162 

Csncel atlon of Bond 

for keeping the peace or for 

good behaviour, sec 125 133 

180 - ' on appearance of the person 

sought sec 12CA 
- — at the instance of a suret j , 

sec 126 (1) 133 


Brief Statement 

Magistrate to give— of reasons for 
conviction in a summary trial, 
see 263 

British India 

Criminal Procedure Code extends 
to the whole of — , sec 1 (2) 

liability of British subjects Tor 
offences committed out of—, 
sec 183 

power to issue summons or warrant 
for offences committed within 
or without—, sec ISO 

warrant of arrest ma> be executed 
at ati> place m— , see 82 

British subject 

Iiabilit) of — for offences committed 
outside British India, sec iS3 

riiitding 

conditional order for removal or 
repur of — in a dmgeroiis con 
dition, sec ISJ 


tapee lation of Orders 

of Magistrate regarding any 

dispute concerning land, sec 
410 145 (5) 163 

—of Magistrate directing pay 
ment of maintenance to wife, 

. sec 4SS (5) 727 

— for payment of maintenance 
ID consequence of a decision of 

a Civil Court sec 4S9 (2) 735 

CancelUtiOn of Powers 
„ . of subordinate officers b) the Local 
Government or Dist Magis 
_j trate, sec 41 37 

Capital Sentence 

In — cases confirmation or new 
>yt order to be signed by two 

judges sec 5^ 553 

— not be confirmed till the ex 
pir) of period allowed fur 
appeal or till disposal of 

in appeal sec 3*6 (proviso) . 553 
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Capital Sentence — (Contd ) 

not to be executed unl^s con 

firmed by High Court, sec 374 555 
order of High Court m — cases to 
be sent to Court of Sessions, 
sec 379 539 

execution of — , sec 331 5a9 

postponement of — on pregnint 

woman sec 382 5^1 

power of High Court to confirm — 

or annul conviction, sec 376 558 
power of High Court to direct 
further enquiry or additional 
evidence in — cases, see 375 (1) 558 
proceedings of Sessions Court pass 
ing — to be submitted to High 
Court, sec 374 557 


Cases 

Local Government may direct 
magistrates to sit together as a 
Bench and try certain classes 
of—, sec 15 

power to frame rules respecting the 
class of — to be tried by Bench 
of Magistrates, sec 16 (a) 
transfer of — on application of 
ac<.used sec 191 
transfer of— by Magistrates, sec 


103 


Sessions Judge may withdraw— 
from Assistant Sessions Judge 
sec 538 (1) 

District Magistrates may withdraw 
— from subordinate Magis 
trates, sec 533 (3) 
power to authorise Dist Magis 
trates to withdraw classes of—, 
sec 5i3 (3) 


Certificate— (Conld ) 

^as to manner of execution of 

sentence to be forwarded to 
Court, see 100 580 

of order by High Court on 

appeal to be sent to trial 
Court, sec 42o 651 

’ -of additional evidence taken by 
court on direction from appel 
late court, sec 428 (2) 637 

— —by High Court of its order to 

be sent to lower court sec 412 678 
~ — by Inspector General of Prisons 
about capacity of lunatic 
prisoner to make his defence, 
sec 473 701 

by Inspector General of Pri 

sons about fitness of lunatic 
to be released, sec 474 702 

lunatic in care of relative and 
friends to be produced on — of 
inspecting officer as to his 
capacity to make his defence, 
see 475 f2) 703 

previous conviction or acquittal of 
accused may be proved by a 
copy of sentence or order with 
a — by record keeper, sec 511 763 

2®® Challenge to Juror 
——by accused 
^ sec 277 (2) 

"—without assigning ground, 

sec in 423 

on certain specified grounds, 

sec 278 4J3 

decision of court on—, sec 279 (1) 421 


266 


prosecutor, 


806 


Cattle Trespass Act 
definition of “offences” includes 
complaint under sec 20 of—, 
see 4 (o) . 8 

offences under see 20 of—, may be 

tried summanl>, sec 260 (m) 401 


Channel 

obstruction to—, sec 133 (1) 


141 


Caution 

police officer not to prevent by — 
any person from making a 
voluntary statement, sec 163 210 


Charge 

definition of — , sec 4 (c) 
no — need be framed m inquiry in 
security cases, sec 117 (2) 
wbftn — to be framed in cases triable 
by Sessions Court or High 
Court, sec 210 (I) 

• -when to be forwarded to High 
Court or Court of Session, 


336 


Cepi Corpus 
Sheriff s return of — to 
attachment, sec 


491 


Certincate 

no inquirv into any offence com 
mittcd bj British subjects out 
of British India without — of 
Political Agent, sec 18S 
— — of presiding Judge or JIagis 
trate regarding examination of 
accused, sec 16-1 
punishment of whipping not to be 
inflicted without— of Medical 
officer, see t9» 


sec 218 

■ --to state offence see 221 (1) 
specific name of offence, sufficient 

description in—, sec 231 (2> ^ 
what implied in—, see 221 (5) ^9 

language of — sec 221 (0) 3W 

preaious conviction when to be set 
out in—, sec 221 (7) 
particulars in — as to time, place 
and person sec 222 ® 

when manner of committing oiien« 

must be stated in—, see 223 3»- 
words in — taken m sense of law 
under which offence is punish 
able sec 22> 

elTeet of errors in — , see 225 
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Chsfge — (Contil ) 

procedure on commitment without 

— or with imperfect — , sec 221* 315 
court maj alter — , sec 327 317 

when trial ma> proceed immediate 

1> after alteration in — sec 22S 3IS 
Avhen new trial ma> be directed or 
trial suspended on addition to 
or alteration of — , sec 229 319 

stay of proceedings it prosecution 
of offence in altered — require 
previous sanction, sec 230 350 

recall of witnesses when— altered, 

sec 231 351 

effect of material error in—, 

sec 2J2 351 

separate — for distinct offences, 

sec 233 353 

three offences of same kind may 
be tried together under one — , 
sec 231 355 

- -in the alternatne, when doubt 
ful what offence has been 
committed, sec 236 802 

when conviction for one offence on 
a — for another may be allowed, 
sec 237 301 

when conviction can be ha<l for 
offence not included in — 
sec 238 305 

what persons may be tried together 

under same — sec 330 303 

Withdrawal of some — on conviction 
on others sec 310 871 

formal — not necessary in summons 

cases see 3t3 373 

in warrant cases —to he framed 
when offence appears proved 
sec 251 39J 

to be read and explained to 

accused sec 2ja 391 

no formal — necessary in summarj 
trials where no appeal lies 
sec 2W 410 

to be read and explained to 

accused in hcssiuns trials 
sec 271 117 

entry on unsustainable — sep 373 121 
effect of omission to prtpire— 

sec 53 j 820 

ifiKi'ing or scnrenie wfteir revcrsrftAf 
b> reason of error or omission 
in— sec 5J7 8-3 


Charge to Jur> 

by Ju Igc after defence and 

prosecutors r<pl) concluded 
see jn" 416 

dut> of JU ige in his — sec 2^ 4^3 

m trial I > Jiirj Courts of Session 
to record heads of — see 
3G" (5) 815 

copj of heads of — |o 1 h Ki'vn 
to nccusid <n a; ] lirttion 
see 3"l (1) 3*» 


Charge to Jur> — (Contd ) 
copy of heads of — to accompany 

petition of appeal see 419 GOO 
copy of judge s — may he furnished 
to an> person affected by the 
judgment or order of the Court, 
see a IS S5S 

Cheating 

court’s power to release first 
offender on conviction of — , 
sec S62 (lA) 877 

Chemical Examiner 
report of — may be used as cvi 

dence, sec 510 705 

Chief Commissioners 

are ex officio Justices of the 

Peace see 25 22 

Chief Jnslice 

—to appoint time of holding sit 
tings of High Court Sessions, 
sec S31 4S1 

to appoint officer to give notice 

of sittings sec (8) 43o 

Chief Prestdenc> Magistrate 
appointment of — sec 18 10 

powers of — see 21 20 

power of— to call for letters and 
telegrams from postal authon 
ties sec 05 8i 

power of — to issue warrant for the 
search of letters etc in the 
custodj of Postal or Telegraph 
authorities sec OC (2) 85 

power of— to require security for 
good behaviour from persons 
disseminating seditious matter, 
sec 103 103 

power of— to release persons im 
prisoned for failing to give 
securitj see 121 131 

power of — to cancel nnj bond for 
keeping the ptsie or good 
liehaviuiir sec IJ3 133 

power of — to issue order absolute 
at once in urgent cases of nui 
sance or apprehended danger, 
w /// at 

power of — to transfer cases sec 

192 <1) 20- 

consent of — required for prosccu 
tlon for certain classes of 
criminal eonspiracj sec 19i5\ 290 
— msv en torse warrant for levy 

of fine SCI 3S- 5G3 

msv withdraw case from sub- 
ordinate Magistrate see 523 ( ’) W 
power of — to compel restoration 

of abducted females sec 55. V-x 
power of — with respect to offmee 
of rape b> hushan I sec 5»"l 
power of — to treat certain offenders 

as first offender, sec 5*^2 S— 
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Clilld 

mnintenance of — , sec “mftinlcnnnre“ 
Ci>ll Court 

no ofilcr for rcniQ\al of musnnrcj 
under sec 133 (1) to be cnllerl 
m question in nnj— , see I3J (2) 112 
no smt shnil lie in a— in respect 
of nnj thing done in gooil faith 
umler sec 110 sec 110 (J) 151 

np suit shall lie in a — in respect of 
anything done m ponil faith 
l>> Magistrate under see 112, 
see 142 (3) J5» 

order under sec lt7 coneernmg 
rights of use of iminoi nWc 
properly etc , subject to dcei 
Sion of—, see 117 (l) 1ST 

in see 193 (0 (6)5. (e) ‘Court 

ineludes n— sec 193 (2) 271 

person directed to paj compensa 
tion for making frnofous accu 
sation, not extmpt from 
bnhilitj in— sec 250 (2el SSI 

complaint bj— in cases of offen 
CCS against administration of 
of justice, sec 170 70J 

power of— to tomnletc enquirj 
and commit to Jtiph Court or 
Court of Session, sec 178 (i) 717 
on eommilmcnl,— to send record of 


the case to singistrate autho 
nsed to commit for trial, 
tec 470 718 

power of — m coses of contempt 

sec 480 71ft 

Registrar or Sub IJcgistcar to he 
deemed a— within the mean 
ing of see tSo and 182 when 
local fioicrnmcnt so directs 
sec 1S3 722 

appeal from com lotions b> — under 

sec 180 or 4S3 ISd (1) 723 

LislI 1 orce 

dispersion o! unlawful assembly 

b) — , sec 1-3 18C 

LUli Jsll 

removal ot accused or convicted 
person from— to criminal jad, 
sec 5U (2) 850 

person removed from end to 


criminal jail, shall on release 
be sent back to—, sec 311 (3) R30 


Civil Surgeon 

when police to send corpse to— 

for examination sec 171 237 

examination of an used lielieied to 

l>e K lunatic, Ij — sec 4fl (1) fW 
deposition of— ma> Im usnl as 
evidence although deponent 
not called sec 309 (I) 7C3 


Claim 

jircfirrcd to attachment of 

property of nn absconder, 
sec 63 (GA) 

maj be continued by legal 

representative on death of 
claimant, sec 88 (GA) proviso 

niaj be made in the court by 

which order of attachment 
issued, see SS (rD) 

to be enquired into by the 

court m which it IS preferred, 
sec 83 (GC) 

person whose — iJisallowcd mny ins 
titute suit to establish his 
right, see 88 (CD) 

respecting the fart of actual 

possession of property, sec 
115 (I) ] 

rules bj Local Government to 
summary determination of — to 
property atlached in fxccti 
lion of warrant see 8SG (2) 3 

to }>e tried under the special 

provisions of law laid down m 
Chap XWIII, sec m (1) 
appeal to Sessions JiuJge from 
onler rejecting— to special 
trial, see iw (2) C 

court to inform accused of his— to 
W tried under special provi 
sions see 417 C 

procedure regulating— of n person 
to he dealt with as 1 uropean 
or Indian RriHsli subjects see 
52S\ 8 

relinquishing— to special trial under 
Chap XWIII, sec 52S1J 8 

Claimant 

remeds of— when prupertv attach 
eil as I elonging to nbsrondcri 
»cc 83 ■ 

proclamation requiring — to attach 
ed properly to establish his 
right, sec 323 (2) 7S 

procedure where iiiv— appears with 
In SIX months sec 321 (1) 79 

appeal lies from order rrjecting 
right of— to attached properly, 
see 3. 1 (2) 78 

power to sell jienshaljle property. 

If A sale li for benefit of — , 
sec 323 "3 

Clerical I Ttor 

*— in judgment, may Iw corrected 

by court, sec 3rj 55 

Clerk of tJie Crown 
definition of—, sec t (1) (d) ■* 

accused may give further list i"* 
•witnesses to—, sec 2U (2) 
Magistrale may, on commitment 
leave to — summoning of del 
ence witnesses, sec -IS 
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Clerk ot the Cronn— (Contd ) 

may frame, add or alter, im 

perfect charge, sec 220 315 

on commitment to High Court 
Sessions, charge etc , to be sent 
to—, sec 218 830 

to prepare list of common and 
special jurors for High Court, 
sec 313 (1) 475 

discretion of— in preparing jury 

list, sec 313 (5J 475 

jury list to be signed bj— , sec 

3U (1) 473 

affidavits may be shown before—, 

see 539 BU 

Closed place 

person in charge of — to allow 

search sec 102 92 

Code ol Crirtiinal Procedure 
date of enforcement of—, sec I 1 

extent of application of—, sec 

I (2) 1 

does not apply to Commis 

sioners of Police in the towns 
of Calcutta, Madras or Bom 
bay, or to Police of Calcutta 
and Bombay, sec 1 (2) (a/ I 

- ' does not apply to heads of 

villages in Presidency of St 
George, sec 1 (2) (b) 1 

- does not 8Mly to village police 
officers in Bombay Presidency, 
sec 1 (2) (c) 

reference to — and other repealed 
enactments sec 3 (1) 


Cognisance of Ollences — (Contd ) 

by High Court, sec 1D4 273 

punishable under sec 172 to 

183 I P C to be taken only 
on complaint of the public 
servant concerned, sec 195 
(1) (fl) 274 

-punishable under certain sec 
tions of the I P C to be 
taken only on complaint of 
court sec 195 (2) 274 

punishable under certain see 

tions of the I P C to be 
taken only on complaint of 
some court, sec 195 (1) (c) 274 

—against the State to be taken 
only ujmn complaint made b> 
order of officer specially em 
powered, see 106 287 

■ of criminal conspiracy see 
19GA 290 

-of breach of contract, defama 
tion and against marriage, 
sec 198 295 

—by Magistrate not competent 
to take cognizance of the 
case sec 201 (1) 303 

under sec 190 sub sec (1) 

cl fa) or (b) by Alagistrate 
not empowered sec 529 (a) 817 

under sec 190 sub see (1) 

cl (c) by Magistrate not 
empowered, sec 330 817 

-of rape by husband to be 
taken only by Chief Presi 
dency Magistrate or District 
d Magistrate, sec 501 (1) (a) 87C 


kcignisable Case 

definition of — sec 4 (e) 4 

Cognisable Offence 

definition of, sec 4 (e) 4 

arrest by police of person con 

cerned in — , sec 54 (1) 48 

private person may arrest any 

person committing — sec 59 (1) 59 
police to prevent the commission 

of— sec 140 192 

arrest of person designing to 

commit— sec 151 192 

information relating to the com 

mission of — , sec 154 194 

investigation into— sec 156 (1) 197 

procedure where commission of — 

suspected, sec 157 (I) 193 

Cognisance ot Case 

Cl gnisance of Offences 

by Afagistrates sec 190 iaO 

- ' on transfer or commitment on 

application of accused sec 191 ffOb 
—upon transfer b> Magistrate 

sec 192 26" 

——by Court of Sessions, sec 193 2“« 
I’M 


Coin 

police officer maj take into 
custody any person suspected 
of being privy to the deposit, 
sale or manufactrue of counter 
feit— sec 08 (1) (c) 87 

provisions relating to counterfeit— 
to apply to lertain things, 
sec 93 (2) 8S 

Coinage 

trial of persons preMousl} convict 
ed of offences against — sec 
348 SIS 

Co lector 

attachment of revenue pvjing land 
to be made through— of the 
district sec 83 (4) 77 

— -of Revenue or Customs ex 
empted from liability to serve 
as jurors or assessors sec 
320 (c) 4— 

~ -to prepare list of jurors and 

assessors sec S21 (1) 4*9 

to sit with ‘sessions Judge and 

hear objections to jury list, 
sec S-.l (1) 479 
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Collector — (ContJ ) 

-to sign revised jury list, 

sec 3.’l (3) 479 

Combined Sentences 
see “Sentence’ 


Cimmanding OITicer 
dut^ ot^ — m dispersing unlawful 

asseroWj, sec ISO 136 

dutj of — ^in the selection of tnili 

tarj 2 nrors, sec 317 476 

Commeccenient of Code 
date of — , see (1) 1 

Commencement o! ProceedUffls 
— -before Magistrates, sec 201 

and 205 313 314 

in Sessions trial, sec 271 (1) 417 


commission 

— — of formal enquiry into the 
state of mind of an alleged 
> lunatic sec 474 

./' for examination of lulnesses, 

^ sec 504 

— — in case of witness being with 
in Presidencj town, sec 504 (I) 
/power of proMncial subordinate 
v Alogistrate to apply for issue 

, of—, sec 500 

r return of—, sec 507 
/ adjournment of inquir} or trial 
j for execution and return of 

—sec 50s 


702 

756 

760 


761 

761 

762 


commissioner 

■ exempted from serving as 

juror or assessor, sec 320 477 

Commissioned OfBcer 

of Armi may disperse unlaw 

ful nssemblj bj mihtar} force, 
sec ISl 137 


Commissioner of Police 
Criminal Procedure Code does not 
applj to — m the Presidencj 
towns, Sec 1 (2) (o) I 

* includes Deputy Commissioner 

of Police, sec 4 (g) 5 

court issuing warrant to be exe 
cuted outside its junsdirtton 
may fonvard the same ter— in 
Presidency towns, see 83 (1) 74 

when person arrested in Presidencj 

town to be taken to — , sec ^ 75 

shall direct removal in fustodj 

of person arrested to court 
which issued the warrant, 
see 86 .75 


Commissioner of Retenue or Customs 

exempted from service as 

juror or assessor, sec S20 <c) 477 


Caoimitment 

cognizance of offences by Court of 
Session, only on— by dulj 
empowered Jfagistrate, sec 
193 (2) 271 

cognizance of offences by High 
Court on — m manner provided 
by code, sec 194 (1) 273 

power of Alagistrale to discharge 
accused, when no sufficient 
ground for — , sec 209 (l) 323 

order of—, see 214 329 

quashing of — , sec 215 333 

summons to witnesses for defence 

on — of accused, sec 216 333 

when to be notified, sec 218 (1) 336 

power of Magistrate to summon 
supplementary witnesses after 
— and before commencement of 
trial, sec 219 (1) 337 

of accused to custody pend 

ing trial, see 220 33S 

procedure on — without charge or 

with imperfect charge, sec 226 345 
— -of person to whom pardon has 

been tendered, sec 839 (I) 491 

persons previously convicted 
of offences against coinage, 
stamp law or property, sec SIS SIS 
power to order—, sec 437 . C55 

power of Civil and Rervenue Courts 
to Order— to High Court or 
Court of Session for offences 
affecting administration of 
justice, sec 478 (1) 717 

procedure on— bj Civil or Reve- 
nue Court, sec 479 718 

—of person refusing to answer 

or produce documents sec 435 722 
when irregular— may be validated, 

see 532 S22 

no — bj Magistrate m case in 
which he is personallj inlir 
ested, sec 556 S 3 

for trial of husband for rape 

on wife. Sec 561 3"6 


Compensation 

to accused for false, frivolqiis 

or vexatious accusation, see 
250 »«) 

order for imprisonment of conv- 
pUinant in default of psj-xnent 
of—, see 250 (2\) , 

order to paJ~^oes not affect civil 
or criminal liability, *ec 

250 t2C) , . - 

appeal from order to paj — , 
sec 230 (3) 

not to be paid to accused till 

disposal of appeal, sec 230 ( 4) 3S. 
power of Court to paj expenses or 

—out of fine, sec 513 . . «» 

pvjmcnl of— to he taken into 

account m awarding— in sub- 
sequent suit, sec 5K - 
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Compensation— (Contd ) 

——to persons groundlessly gixen 
in charge in Presidency town, 
sec 53J (1) 863 

Committin(< Magistrate 
examination of accused before— to 

be CMdence, sec 2S7 430 

Common Jurors 

list of—, sec 313 475 

Commutation 

of sentence of death on preg 

nant woman, sec 3S2 561 

of sentence of whipping, sec 

393 571 

power of Governor General in 
Council or Local Government 
in— of sentence, sec 402 582 

see “Compensation” 

Competent Court 

person once acquitted or convict- 
ed by— not to be tried for 
same offence, sec 403 (1) 583 

finding or sentence of— when re 

versible, sec 537 828 

Complainant 

Magistrate may require — to exe 
cute bond to appear before 
Magistrate to prosecute or 
give evidence, sec 270 416 

—not to be required to aecom 

pany police officer sec 171 233 
examination of—, sec 200 800 

bond for appearance of — , sec 

217 (1) 336 

detention in custody of— on refusal 

to execute bond, sec 217 (2) 336 
non appearance of — , sec 247 377 

name of— to be entered m record 
in summary trials, see 203 (<i) 410 
definition of — for purposes of 

sec 443 sec 414 CSC 

adjournment of proieedings on — 
notify ing his intention of 
applying for transfer set 
520 (8) 789 

rnurt nis> direct /moment of 
expenses of — by Goxernment 
sec 544 853 

Complaint 

definition of — sec 4 (h) 4 

cognizaiict of oflinee by Magis 
Irate on recemng — of facts, 
see 190 (1) (o) 236 

prosecution for contempt of lawful 
autliority of public servants on 
—of public ser\ ant concerned 
sec 193 (1) («) .-4 

prosecution on— of court for cer 
tain offences against public 
justice, sec 193 (1) (f>) J-4 


umplalnt — (Contd ) 
prosecution on — of court for cer- 
tain offences relating to docu 
ments given m evidence, sec 
195 (1) (c) 274 

prosecution foi breach of contract, 
defamation and offences against 
marriage only on — by person 
aggrieved, sec 193 293 

prosecution for adultery or en 
ticement of married woman, 
only on — of husband, sec 199 298 
examination of complainants in — to 

Magistrates, sec 200 300 

procedure where — has been made 
to a Magistrate not competent 
to take cognizance of the case, 
sec 201 305 

dismissal of — , sec 203 310 

dismissal of — for non payment of 

fees payable, sec 204 (3) 313 

in summons case, finding not limit 

ed by—, sec 246 377 

withdrawal of—, sec 248 379 

payment of compensation for false 
frivolous or vexatious — , sec 
230 880 

dismissal of— is not an acquittal 
for purposes of sec 403, sec 
403 explanation 683 

power to order further inquiry into 
any — which has been dismiss 
ed, sec 430 650 

finding or sentence when reversible 
by reason of error or omission 
in — , sec 537 82S 

Compoundable Offence 
discharge of accused for absence 
of complainant in — sec 839 898 

list of—, sec 343 510. 511 

Cumpulsory Labour 

unlawful — compoundable, sec 315 510 

Concealment 

proclamation for person lying in 

— sec 87 (1) 7C 

assisting in the — of stolen property 
^vwwww.O;, jew K4* 

Conclusive Evidence 
of publication of proclamation, 

sec t>7 (3) TC 

Concurrent Jurisdiction 

of Sessions Judge and District 

Magistrate sec 4a> (4) GW, 

of District Magistrate and Sub- 
Divisional Magistrate sec Si* 

(-’) 80 , 

Concurrent Xenience 

courts power to pass — . sec S3 (1) 
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Conditional order 

— for removal of nuisance, set 533 J 41 
service or notification of — , se^ J 34 145 
consequence of failure to Perform 

— sec 136 147 

Conditional Pardon 
see ‘ Pardon ’ 

Conferment 

of powers, sec 89 37 


Contempt — (Contd ) 
appeal from conviction in — cases,* 
sec 486 (1) 723 

prosecution for — of lawful autho- 
rity of public servants, sec 
195 (I) (o) 274 

Continuance 

of powers of officers appointed, 

see 40 87 

of warrant of arrest, sec 75 ( 2 ) 67 


CnflfessJniw 

power to record — sec 164 

Confinement 

search of person in wrongf^j __ 
sec 100 ’ 

o'fence of wrongful— compoynj 
able, sec 345 

of youthful offenders in r^for 

matories sec 399 (1) 

of lunatic sec 4G6 (2) 

CtnOrmation 

of sentence of death bj II c , 

see 81 

—of sentence by n C , sec 375 
—of sentence to be signed by 
judges sec 377 

procedure in case submitted to JJ 
C for—, sec 879 

Confiscation 

—of property when no claimant 
appears within 6 months 

Consecutive Sentence 
court’s power to pass — m casg <,{ 
several oRences at one trial 
sec 95 ’ 

Consequential Orders 
power o! appellate court to tunjje 
any — , sec 423 (d) 

Conspiracy 

prosecution for criminal — to com 
mi£ cer£snr oAtircrtr, sw 
prosecution for certain class®!, pf 
criminal — , sec 196 A 
preliminary enquiry in certain 
cases of criminal — , sec Igg 

Contempt 

procedure in certain cases (,r 
sec 480 

record in cases of—, sec 481 
case of — , when to be sent to 
Magistrate, sec 482 (I) • 

when Uegistrar or Sub-Kcgistfgr 
can take cognisance of ca*® of 
— , sec 4S3 

discharge of person accused 
sui mission or apology, 


Caattauia^ {f {fence 

place of inquiry or trial for — , 
sec 182 

Contract 

see ‘ Breach of Contract” 

' Convict 

warrant to landholder for the 
arrest of escaped — , sec 78 
Conviction 

security for keeping the peace on 
—sec 106 

previous—, when to be set out in 
ebargr, 221 (7) 

-of offence not m charge, sec 


238 i. 


257 


withdrawal 0 / some rbar^ea on— 

9 OD one or more, sec 240 871 

—on admission of truth of aceu 

satiOD, sec 243 874 

—in summons cases, sec 245 876 

——for offence not stated jn com 
8 plaint or summons, sec 246 877 

limit of imprisonment in— in 

* summary trials, sec 2C2 (2) 410 

on pica of guilty in Sessions 

trial, sec 271 (2) 417 

* of offence, a disqualification 

for being a juror, see 278 (h) 423 
(rial of person with previous— of 
2 offences against coinage, stamp 

law or property, sec 848 (1) 518 

on evidence partly recorded by 

one Magistrate and partly by 
t another, sec S50 0} 

person once convicted cannot be 
I tried for same offence, sec 

403 (1) 583 

[ power of appellate court in appeal 

from — , sec 423 (1) (b) 612 

power to direct admission to bail 
on — and pending appeal, see 
493 W 

1 previous— how proved, sec 911 765 

power of Court to release persons 

on — as first offenders, sec 962 877 

order for notifying address of of 
fender previously convicted, 

! sec 569 

Coorg 

investure of District Magistrate 

I with special powers in— , see flo iO 
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of list of things seized in the 

course of search b> police to 
be deliTcred to occupant of the 
place, sec 103 (3) 

— -of record made in course of 

search to be sent to nearest 
Magistrate, sec 165 (S) 

of charge to be furnished to 

accused on request, sec 210 ( 2 ) 

of evidence of supplementary 

witnesses to be given to 
accused, sec 210 

—of judgment to be given to 
accused on application, sec 
371 (1) 

— — of heads of charge to jury to 
be furnished to accused on ap 
plication, sec 871 (2) 

— — of order of II C in cases sub 

mitted to it lor confirmation to 
be tent to Court ol Stssron, 
sec 879 

■ -of heads of charge to jury to 

accompany petition of appeal, 
ace 419 

— -of ground of appeal to be fur 

msbed to officer of Local Gov 
ernment, sec 422 

■ -of order of H in reference by 

Presidency Magistrate to be 
sent to such Magistrate, see 
433 (1) 

previous conviction or acquittal 
may be proved by certified — of 
sentence or order, sec Sll 
— of proceedings to person affect 
ed by judgment or order. 


Counterfeii Coin or Stamps 
search for — , see 98 87 


92 

123 

825 

337 

535 

555 

559 

606 

610 

643 

765 

858 


Court 

in sec 195 (1) (a) (6) (c), — m 
includes, Civil, Itevenue or 
Criminal Court, sec 195 ( 2 ) 274 

to be open to public, sec 352 525 

complaint by — of offences affect 
ing administration of justice 
sec 476 (1) 103 

judgment of subordinate appellate 

— sec 42 i 633 

powers of appellate — m disposing 

of appeal, sec 423 612 

power of superior— to complain 
when subordinate — has omitt 
ed to do so, sec 47CA 704 

power of Civil and llevenue — to 
complete inquiry into offences 
affecting administration of 
justice, sec 478 717 

procedure of Civil and Kevenue — 

in such cases, sec 479 718 

power of— to detain offender for 

contempt, sec 480 718 

when Registrar or Sub Registrar 

to be deemed Civil — , sec 483 722 
power of— to sentence to impn 
sonnent person refusing to 
answer or produce document, 
sec 485 728 

practising pleader not to sit as 
Magistrate in certain — , sec 
557 873 

power to deride language of—, 

sec 558 87A 

inherent powers of High — , 

sec 5CIA 876 


Corporation 

service of summons on — , sec 69 (3) 


Costs 

deduction of — of attachment on 
restoration of attached pro 
perty, sec 89 79 

recovery of — of removing nuisance, 

sec 140 (2> 152 

order as to — in local enquiry, sec 

148 (3) 190 

deposit of— for summoning wit 

nesses sec 216 835 

-of reference to II C , sec 433 
(2) 643 

— in applications for mainten 

ance, sec 483 <7) 727 

bond for pajment of — of applies 

tion for transfer, sec 526 (5) 790 
power of II C to direct payment 
of— for frivolous or vexatious 
application for transfer, sec 
526 (6 A) 

power of court to paj—^iut of fine, 
see 545 (1) 


Court House 

publication of proclamation fur 

person absconding in—, see 87 76 


Court Martial 

delivery to military authorities of 
persons liable to be tried by 
— sec 519 (1) 860 

apprehension of person liable to be 

tried by — sec 5»9 (2) 860 

Court ot Session 

establuhment of—, sec 9 12 

power of— to try offences usder 

Penal Code, sec S3 28 


power of— to order security lor 

keeping the peace, sec 106 (1) 97 

proceedings in seeunty case* wbn 

to be laid lieforc— , sec 118 (t) I 2 g 
rogaisanre of offence bj— , sec igg 27 Q 
committal of accused for tnal to — , 

sec 206 817 

tnal before— to be by Jury or 


790 
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Cfurt of Session — (Contd ) 
local GoTcrnmcnt maj order trial 

before — to be b> jury see -rg 415 
Inal before — to be conducted bj 

Pul lie Prosecutor, see ?"0 416 

namber at jarj in (nuts befan — 

sec -"4 (.) 421 

verdict in — «lien to pre\ail sec 

’lOO ir.3 

power of — to summon nnotber set 

of jurors or assessors sec 3^7 452 

ma> excuse attendance of an> 

juror or assessor sec 3J0 (1) 18» 

ma> exempt special juror* 

from liabilitj to serse B;;ain 


as jurors for 12 months see 
330 (2) 4S2 

to prepare list of jurors anj 
assessors attending sec 331 t33 

to send copj ol finding and 

sentence to District Magi* 
trate see 373^ 55C 

sentence of death b\ — to bo sub- 
mitted to High Court for 
confirmation sec 374 SsT 

High Court maj direct further 
evidence to be taken b)-» 
sec 875 (1) 5a7 


order of High Court in cases 
submitted to it for confirma 
tion to be sent to — sec 370 &>o 
appeal to — how heard sec 100 507 
appeal from sentence of— sec 410 593 
procedure in case of person com 
nutted before— being lunatic, 


sec 465 (1) C95 

power of Cnil and Ilevenue Court* 
to commit to— for offence* 
affecting administration of 
justice sec 478 (1) 717 

appeals from convictions in con 
tempt cases b> Court of Small 
Causes to lie to—, see 430 (8) 721 

power of — to direct admission to 
bail or reduction of bail 
sec 493 753 

power of — to issue commission for 
examination of witnesses see 
503 756 

power of— to direct levj of amount 
due on certain recognizance* 
sec 516 773 

order for disposal of property 
regarding which offences com 
mitted by — sec 517 (2) 773 

irregular commitments t<r— , sec 

532 (1) 822 


Coact at SffiJiH Causes 
appeal from conviction for con 

tempt by — , sec 436 (3) 723 

Court of Wards 

officer of — to report certain 

matters to police, see 45 (1) 41 


Crimlii*| Breach of Trust 
inquirj into and trial of offence 

of—, sec 181 (2) 216 

Criminal Couri 
sve Court 


Crimin*] 1 orce 

offence of use of— compoondablc, 

4ec 315 510 

restOfAtion of possession of immov 
Able propert> to person dis 
txissessed bj — , sec 522 (1) 7S2 


Criminal Intimidation 
security for keeping the peace on 

^onsiction for — , see lOG (1) 97 

offence of — triable summarily, sec 

.60 O) , , , 403 

ollencc of — when compoundable, 

Vc 315 510 


CrlmiiiAt Jail 

remoinl of necused or consjcted 
berson from cisil to—, sec 
ill (2) 8 j0 

Criminal Misappropriation 
offence of—, where triable, sec 

18) (2) 319 

reieaie aa first offender, 0/ person 
Convicted of—, sec 562 (lA) 877 

CrimlnAt Trespass 

offem^e of— compoundable, sec 845 510 

Crops 

—included in ‘ land or water’ , 

Sfc 14o (2) 162 

Cress Cxamainatlon 
see Examination 

of prosecution witnesses by 
Accused m Sessions cases 

203 (2) 319 

of prosecution witnesses by 
accused m warrant cases be 
fnre ^lagistrates see 256 (1) 89a 


Custody 

power to arrest person escaping 
from lawful—, sec 66 
pollen may arrest any person es 
CAping from lawful — see 
54 (1) fifthly 

order fay court for — of crops or 
other produce of property m 
dispute sec 14o (8) 
procedure, when person detained 
in — and investigation cannot 
bfc completed m 24 hours 
sec 167 (1) 

vecusjint complainant or witness 
may be forwarded in — , sec 

171 


63 

43 

163 

226 

233 
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inquir} into death of person d>ins 

while m police — , sec 17G (1) 2W 
offence of escaping from lawful — , 

where triable, see 181 (1) 246 

detention m — of complainant or 
witnesses refusing to attend or 
execute bond, sec 217 (2) 336 

-of accused pending trial, see 

220 333 

- — of lunatic, sec 466 (2) C95 

detention in safe — of lunatic, 
acquitted on ground of lunaej, 
sec 471 (1) 701 

discharge from— of accused on 

executing bond, sec 500 (l) 755 


Customs 

Commissioners and Collectors of — 
exempted from serving as 
juror or assessor, sec 3J0 (c) 477 
police officers and persons engaged 
in the preventive service in 
the — Dept , exempted from 
serving as juror or assessor, 
sec 320 (J) 477 


D 

Dacoity 

offence of — where may be inquired 

into or tried, sec 181 (1) 246 

Danger 

conditional order to destroy, con 
fine or dispose of any animal 
that IS a source of — , sec 133 (I) 141 
power to issue order absolute in 
cases of apprehended — , sec 
144 155 


Death 

sentence of — , see "Capital Sentence" 
duty ol CMiww persons to leworV 
the occurrence of any sudden 
or unnatural — , sec 43 (1> (d) 41 

causing — of person who resists 

endeavour to arrest, sec 40 (S> 45 

police to enquire into all — by 
siucule, or in other rmnatural 
circumstances, sec 174 237 

abatement of appeals on — of 

accused or appellant, sec 431 612 

Death Sentence 
sec ' Capital bentence" 


attachment of— due to person abs 

tending sec 8S (I) 77 


power of court to dispose of pro- 
pertj in its custodj, which is 
subject to—, see 5iC\, 517 773 


power to seW unclaimed properly 

which IS subject to — , sec 225 344 


Defamation 

who may make a complaint for — , 

sec IBS 295 

offence of— or of printing, engrav 
ing or selling of printed defa 
matory matter, compoundable, 
sec 345 510 

Defect 

attachment not illegal for — in the 

writ of attachment, sec 533 843 


Defence 

list of witnesses for — on trial, 

sec 211 (1) 828 

Magistrate may allow further list 

of witnesses for — , sec 211 (2) J2S 

in summons cases, sec 244 374 

in warrant cases, sec 256 S95 

when court to call upon accused to 
enter on his — in Sessions trial, 
sec 236 (4) 439 

in trial before Courts of 

Sessions sec 290 44J 

right of accused to enter on bis 
— through pleader, sec 840 405 

postponement of proceedings where 
accused being a lunatic is 
incapable of meeting hia — , 
sec 464 (2), 463 (2) 692 

procedure where l^Iagistrate con 
siders accused believed to l>c 
lunatic, to be capable of mafe 
mg his—, see 468 (1) 697 


Dermitions 
Advocate General 
bailable offence 
charge 

Clerk. «at the Crown, 
cognizable case 
cognizable offence 
Commissioner of Police 
complaint 

1 uropean British subject 
High Court 
Inquiry 
investigation 
judicial proceeding 
non bailable offenre 
noo-cognizable case 
non-cognizable offence 

officer in charge of P S 

pleader 

K licc station 
iWic Prosecutor 

summons cave 
warrant case 


4 to 10 


8 

8 

8 

8 

9 


9 

9 

9 
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Dela) 

application bj accused for process 
for the production of any 
evidence mnv be refused on 
the ground tnat it is made for 
the purpose of — , see 237 (1) 

Delegation of Toner 
to Dist Magistrates, sec 13 (^) 

Denser} 

attachment of property of abs 
conder b> prohibiting its — to 
him see 83 (S) (c) 

of lunatic to care of rclatise or 

friend, see 473 

of property seized by police to 

the person entitled to the 
possession thereof, sec 523 (1) 

Demeanour 

record of — of witness bj Sessions 
Judge or ^fagistrate, sec 

Deposit 

search of place believed to be used 
for the — of stolen propert}, 
see S3 (1) 

refusal to summon unnecessary 
witnesses unless— Kif costs 
made, sec 2IC 

--of rcasonahle expenses for 
attendance of witness in 
summons cases sec 214 

of reasonable expenses for at 

tendance of witness in warrant 
cases, sec Sa’ 

“—of money or G P Notes in 
licu of executing bond see 513 

Deposition 
see “Evidence ’ 

taken on commission may be 

received in evidence, see 
507 (2) 

of medical witness, sec 509 (l) 

record of — taken in absence of 
MViWj MV SIS /JP 

Depute 

power to— subordinate Magistrate 
to conduct local enquiry, 
sec 148 (1) 

power to — subordinate Magistrate 
to hold investigation or pre 
liminary enquiry, sec 159 
power to — subordinate Magistrate 
to enquire into the truth or 
falsehood of complaint sec 
202 ( 1 ) 

Deputy Commissioner 
Commissioner of Police includes — 
of Police, sec 4 (g) 
powers of — , sec SO 


Uesperale and Dangerous character 
aecurily for good lichaviour from 
persons of — , sec 110 (b) 110 

Deserter 

SOS police may arrest without warrant, 

— from Army or Navy, sec 
51 (1) (6) 19 

Destruction 

of libellous and other matters, 

sec 521 0) 782 

of adulterated, food, drink, 

drug or medical preparation, 

^ sec 521 (2) 782 


702 


785 


537 


87 

855 

874 

393 

767 


7Cl 

762 

7fe 


190 


Detention 

no— in police custody for more 

than 21 hours, sec 61 61 

of letters and telegrams see 95 84 

power of Magistrate to authorise — 
of person in custody pending 
investigation, see 167 (2) 227 

in custody of recusant com 

plamant or witness, sec 171 233 
— ■ — of accused pending retrial on 

discharge of jury, sec 803 469 

—in custody of person accept 
ing tender of pardon, sec 
337 {8) 483 

— of married woman compound 

able, see 815 (1) 310 

of offenders attending court, 
see 831 52 j 

—in custody of lunatic, sec 

166 (2) 69j 

■■ o f lunatic by order of local 
Government on repu t of coni 
mission of enquiry, sec 474 (2) 702 
power of High Court to direct re- 
lease of person kept in illegal 
or improper — , sec 491 (1) (6) T3S 
release from — of, person accused of 
bailable offence and arrested 
without warrant on giving 
bad, ^ec 496 713 

when person may be released from 
— on furnishing bail in case of 
•VOT7 affe.wv ARC 497 750 

of property seized by police 

where owner unknown, sec 
523 (2) 876 

power to compel restoration of 
females kept m unlawful — , 
see 552 


199 Diary 

of proceedings in investiga 

tion, sec 172 


234 


30b Diflerence of opinion 

mode of settling — between Magis 
trates sitting as a Bench, 
sec 16 , 

5 —among judges composing court 
25 of appeal, sec 429 
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Directions 

power to issue — of the nature of a 
habeas corpus . sec W1 


Discharge 

of person apjirehended, sec 63 

—of pierson informed against, 
sec 119 

■■ of person imprisoned for fail 
ing to give security sec 121 ( 1 ) 

of sureties, sec 120 

of accused after enquirj, sec 


^f accused in trial of warrant 
cases, sec 25J 

of accused for absence of com 

plainant, sec 2o9 

of jury, sec 232 

~ of jury in cases of sickness of 
prisoner, sec 2S3 

of jury in trial by High Court, 

sec 303 

of accused on stay of prosccu 

tion by Advocate General, sec 
333 

——of accused under sec 273 does 
not amount to an acquittal, 
sec 403 

power of Appellate Court to — the 
accused, sec 433 (1) (b) 
power to order inquiry into the 
case of any person accused of 
an oHence who has been — , 
sec 436 

power to order commitment of a 
person improperly— d, sec 437 

of offender on submission of 

apology, sec 484 

ot accused on withdrawal of 

prosecution, sec 494 

from custody on execution of 

bond sec 500 

effect of— of a person bound to be 
of good behaviour by a Magis 
trate not empowered by law, 
sec 530 (c) 


Dismissal — (contJ ) 
power to order further cnquir> into 
739 a complaint which has been 

dismissed, sec 436 650 

^ Disobedience 

consequence of~^f order in case of 

nuisance, sec 140 (2) 15i 

jgj Dispensing 

ivith personal attendance of 

accused, sec 20 j 814 

MS With attendance of witnesses 

sec 503 - 736 

391 

Dispersion 

401 of assemblj on command of 

424 ^^aglstrate or police officer, 

sec 127 134 

423 use of civil force to effect — of un 

lawful assembly, see 128 136 

463 use ot military force to effect— of 

unfawfuf assembly, sec 129 136 

dut> of officer commanding troops 
433 required by Magistrate in Ihr 

— of unlawful assembly, sec 180 136 
powers of commissioned military 
583 officer m the — of unlasrful as 

sembly, sec 131 187 

612 

Dispute 

as to immovable propertj, 

C50 ’ 

Disqualification 

of jurors, see 278 423 

722 of certain judges to tr> 

offences specified in sec 195 
743 when committed before them 

selves, sec 487 (1) 724 

755 

Disqualification 

- — of Judges or Magistrates to 
try a case on ground of 
818 personal interest, see 55C 865 


DIscosery 

■ of person wrongfully confined, 
sec 100 91 

Dishonest Misappropriation 
see “Criminal Misappropriation” 
particulars to be specified in a 

charge of—, sec 222 ( 2) 711 

Disinterment 

— -of dead bod) for imcstigation 

sec 176 StO 

Dismissal 

■ of complaint, sec 203 310 

of complaint is not an acquit 

tal barring a fresh trial, sec 
403 tipl 5S3 

summarj— of appeal, sec 421 COS 

133 


IMsIlncI ollences 

sentence in case of — in one trial, 

sec 35 31 

District 

whal IS — , sec 7 (U 12 

power to alter limits or number 

of—, sec 7 (2) 12 

existing — to I'e maintained till 

altered, sec 7 (8) |2 

Presidencs town to W deemed—, 

sec 7 (4) 12 

power of Local Coiemment to 
dmde— into su)>-di\isions, see 
8 ( 1 ) 12 

proceedings in wrong— does not 
nullif) finding, sentence o' 
order, sec 531 


/ 
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District nioglslraie 

appointment of — , sec 10 (1) 13 

appointment of addl — , see 10 13 

delcRalion of powers to — Local 

Government, sec 13 (J) 15 

local Government may invest — 
with power to tr> all offences 
not punishable with tlealh, 
sec 80 £5 

ordinary powers” of — , see 36 36 

control of investinf; power of , 

sec as 87 

may withdraw powers con 

ferred by him on suliordinatc 
Ulngistrates, sec 41 (1) 37 

may direct warrant to any 

landholder, etc , for arrest of 
certain offenders sec 78 71 

may caW lor letters and doeu 

meats from Postal authorities 
sec 03 81 

may grant a warrant to search 

lor document parcel etc in 
the custody of Postal authori 
ties sec 00 (2) 85 

— maj issue warrant for the 
search of a house suspected 
to contain stolen property, 
sec 03 (1) 87 

— ma> order persons convicted 
of certain offences to furnish 
security for keeping the peace 
sec 108 07 

—may order persons likely to 
commit a breach of the 

S CAce to furnish security for 
eeping the peace sec 107 lOO 

may require security for good 

behaviour from persons dissc 
minating seditious matter, 
sec 103 103 

may require security for good 

behaviour from vagrants and 
suspected persons sec 109 109 

may require security from 

habitual offenders, sec 110 110 

power of — to release persons »m 
prisoned lor lailing to give 
security, sec 124 ISl 

power of — to cancel bond for keep 
ing the peace or good be 
haviour sec 12a 13J 

discharge of surety bj— , sec 126 133 

conditional order by — for removal 

of nuisance sec 133 141 

may prohibit repetition or 

continuance of public ntiis 
ance sec 143 154 

may issue order absolute at 

once in urgent cases of nuis 
ance or apprehended danger, 
sec 144 155 

power of — in regard to disputes 

as to immovable property, 
sec 145 162 


District Maj^lslrate — (contd ) 
power of— to attach and release 
property which is the subject 
of dispute, see 145 183 

power of — concerning disputes as 
to rights of use of immovable 
properly etc, sec lt7 180 

power of — to direct local inquiry, 

sec Its 190 

IS empowered to hold inquests 

sec 171 . 237 

power of — to issue summons or 
warrant for offences committ 
cd beyond local jurisdiction, 
see 166 2a0 

cognizance of offences by — , sec 190 250 
consent of — necessary for inslilut 
ing prosecution for certain 
classes of criminal conspiracy, 
sec lOGV 290 

may order preliminary enquiry 

in certain cases, see lOCU 291 
power of — to commit for trial 
sec 206 

povrer of— to try certain offences 

summarily sec 260 40d 

power of— to tender pardon to 

accomplice, sec 837 433 

Court of Session to send copy of 
finding and sentence tee—, 
sec 373 5a6 

appeal from senlence of—, sec 408 596 
no appeal from sentence of floe not 
exceeding Ks 50 passed by—, 
see 413 599 

power of— to call for records of 

inferior courts sec 435 618 

power of— to direct further inquiry, 

sec 436 - 650 

power of — to order commitment for 

trial, sec 437 63a 

pov^er of — to report to High Court 
for reversing or altering a 
sentence sec 433 661 


power of— to issue commission 
lot examination of witness, 
sec SQ3 

delivery of property attached 
by court to— for disposal 
sec 518 ' 

power of — to order sale of property 
not claimed within six months 
sec 52 I 

poYier ol— to withdraw case ttom 
subordinate Magistrate, sec 
5-8 (2) 

Local Government may authorise— 
to withdraw classes of cases 
see 528 (3) 

power of— to compel restoration ot 
abducted female sec 552 
power of— to take cognizance of 
offence of rape by husband 
sec 362 


756 

779 

783 


806 


876 
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Dist Supdt . ot To ice 
warrant niaj be for\\8rded to — 
for execution outside jurisdic 
tion, sec 83 (1) 7-* 

may require postal authorities 

to mal^e search for document 
or parcel wanted for any 
purpose, sec 93 8t 


Disislons 

creation of sessions — , sec 7 (1) 12 

power to alter number or limits of 

sessions — , sec 7 (2) • 12 

existing sessions— to I c maintain 

ed, sec 7 (2) 12 

effect of proceedings m wrong 

sessions — , sec 531 820 


Doenments 

summons to produce— ^r other 

things sec 01 (l) 82 

power to require postal authori 
ties to produce an)—, parcel 
or thing, sec 95 81 

when search warrant may be 
issued for the production of 
any— I sec 80 81 

search of house suspected to coo 

tain forged—, sec 93 87 

forfeiture of seditious—, sec 93A 89 

aearch warrant for searching of 
any premises for seditious—', 
sec ^ V 89 

appluation to High Court for sett 
ing aside order of forfeiture 
of — , see 090 89 

meaning of — , sec 99 \ (2) 89 

power to impound—, sec 101 tH 

prosecution for certain offences 
relating to — given in evidence, 
sec 193 (1) (c) 274 

process for production of— in trial 

of summons cases, sec 241 874 

Judge’s duty in Sessions trial to 
decide upon meaning and cons 
truction of all — given m evi 
dence, sec 293 (b) 455 

a'awwJ.isvd of court Jo .mtwywct— 
put in for formal proof, 
sec 891 (3) 536 

imprisonment or committal of 
person refusing to produce—, 
sec 485 722 

court s power to order disposal 
of — produced before it, at the 
conclusion of trial or inquiry, 
sec 517 (1) 773 

Door 

breaking open— for effecting arrest, 

see 43 47 

power of police officer to break 
open — for purposes of libera 
lion, sec 49 


Drink 

power of court to order destruction 

of noxious — , sec 52l 782 

Drug 

power of court to order destruction 

of ndultcrnted— , sec 521 782 

Duplicate 

summons to he issued in — , sec 

. 63 (1) 

•ignature of receipt of sum 
Bions in the back of—, 
sec 69 (2) 70 64 63 

Duty 

arrest without warrant of person 
obstructing police officer in the 
execution of his — , sec 64 (5) 

of judge in charge to jury, 

sec 293 455 


E 

I asetoenls 

disputes concerning — , sec 147 186 

Llecdon otfences 

prosecution for— under Chap IX A 

f P C, sec 100 287 

I mergejicy 

order under see 144 in cases of — 
may be passed exparte, sec 141 1S6 

Empowered by law 
irregularities which do not vitiate 
proceedings committed by 
Magistrates not—, sec 529 817 

irregularities which vitiate pro- 
ceedings committed by Magis 
trntes not — , sec 530 817 

I ndorsement 

on back of duplicate summons 

sec 69, 72 6t 63 

duplicate summons with— admis 

sible in evidence sec 74 (1) 67 

on warrant of arrest for 
allowing execution of bond 
sec 76 (Ij 69 

what should be stated on such—, 

see 76 (2) 70 

■ on warrant directed to police 
officers, sec 79 

on warrant forwarded for 
execution outside jurisdiction, 

Wc 83 (U ("I -4 

• on warrant directed to police 

officer for execution outside 
Jurisdiction sec 84 "I 

attachment of propert) of abscon 
der situate m different district 
on — b) llagistrate of such 
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f nilorsemenl — (conlil ) 
lost of enforcinj? nuisance order 
recoverable from another dis 
tnct on — b> MnRistrnte of such 
district, sec ItU (2) 152 

by MoKistrate, on return of 

complaint which he is not 
competent to take cognisance 
sec 201 (1) 305 

warrant for levy of fine ma> be 
executed outside jurisdiction 
on — by MaRistrate of the Dis 
tnct sec 8S7 (1) 3C5 

warrant for the recoverj of 
penaltj of bond bj attachment 
of propertj in other district 
on — by Dist Ma(tistrnte of such 
district sec 514 (3) 7GS 


Tnjillsh Langiiaj^e 
translation into— of record, when 
commitment to High Court, 
sec 218 (i) 337 

evidence given in — , when to be 

translated sec S3G (2) 529 

translation in — of evidence given m 
any other language sec SoG (S) 529 
power of Local Government to 
direct Sessions Judge or Magis 
trate to take down evidence 
in— sec 8o7 proviso £32 

memorandum in — of examination 

of accused sec SGl (3) 533 

judgment maj be written in the—, 

sec 3<'7 (1) 544 


I nhancemeitt 

Appellate Court cannot pass an 

order of— of sentence sec 423 612 

High Court s power of — of sen 
tence in revision sec 439 
(1) (6) 667 

r nticemcnt 

of a married woman, com 

poundable sec 345 510 

prosecution for — of married woman, 

sec 199 293 


Lntry 

in book of the substance of 
information relating to cogniz 
able cases sec 154 194 

—on unsustenable charges and 

effect of such — , sec 273 421 

on charge by Judge to the 

effect that accused should not 
be retried after discharge of 
jury operates as an acquittal 
sec SOS 469 

High Court’s power of revision 
does not apply to an— made 
under sec 273 sec 439 (4) 421 667 


I rror 

in charge not material unless it 

ha« occasioned a failure of 


justice sec 225 344 

effect of material — in charge, 

sec 232 351 

court may correct clerical — in judg 

ment, sec 369 551 

finding or sentence when rever 
vtble by reason of— or omission 
in charge or other proceed 
mgs, sec 537 828 


Tscape • 

person arrested not to be subject 
ed to more restraint than is 
necessary to prevent — , sec 60 47 

power of police to arrest with 
out warrant persons who— 
from lawful custody, sec 5-4 48 

power on — to pursue and retake, 
sec 66 63 

inqiiirv into offence of — from law 

ful custody, see 181 (1) 240 


I scaped Convict 

certain persons bound to report the 
presence in his locality of an> 
person believed to be an — 
sec 45 (I) lb) 41 

warrant to landholder for arrest 
of-, sec 78 (1) ri 

execution of sentences on — , 
see 390 (1) 572 


I uroptan British Subject 
definition of—, sec 4 (i) 
sentences which Cogrts and lilagis 
trates may pass on—, sec 34A 
jury for the trial of—, sec 275 
assessors for trial of—, sec 28^tA 
Inal of— or European or American 
Jointly accused with others 
Sec 2S5A 

mode of selecting jurors for trial 
of—, sec S2G 

applicability of special provisions 
of Chap XXXIII to—, sec 443 
procedure in summons case where 
one of the parties is an— 
sec 4 >5 

procedure m warrant case where 
one of the parties is an — , 
see 44G 

court to inform accused who is an — 
as to his rights in certain 
cases, sec 447 

special provisions relating to 
appeals by — sec 449 
special provisions relating to — , 
not to apply to certain eases 
of contempt sec 480 (2) 
procedure of claim of a person to 
be dealt with as — , sec S2SA 
failure to plead status of— amounts 
to waiver, see 528B 


6 

SO 

42" 

429 

426 

4S0 

685 

687 

689 

690 

691 

719 

815 

816 
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trial of person as an— irho is not 

reallj- so, not invalid, ser 52SC 816 
application of Acts conferring 
jurisdiction on Magistrates or 
Courts of Session to — , see 
528D g]6 

I ilctlon 

party declared in possession of pro 
pert) under sec llo to retain 
possession until — by legal pro 
cess sec 14S (6) 1C3 

rsidence 

recording of — in inquiries into 

security cases, see 117 (2) 117 

report of local enquiry to be— in 

case under see 14S sec 148 (2) 190 
statements to police officers, when 

ma> be used in — , sec 162 (1) 203 
police diaries not to be used as — 
m tVie case, sec 172 l2) 234 

record of — in inquests by tfagis 
trates, sec 176 (1) 2t0 

power to direct copies of deposi 
tions and exhibits to be receiv 
ed in — , sec 189 255 

record of— in Magisterial inquiries 

into Sessions cases, sec 208 819 
record of— m summons cases, 
sec 241 (1) 374 

record of— for prosecution in war 

rant cases, sec 252 (1) 389 

—for defence, sec 256 0) 895 

proctst for compelling production 
of— at instance of accused 
sec 257 (1) 398 

examination of accused before 
Magistrate to be — at Sessions 
trial, sec 287 430 

given at preliminary enquiry 

admissible sec 288 43-i 

statement of approver may be 
given in — in proceedings 

against him, sec 839 (2) 492 

answers of accused in his examina 
tion may be used in— in any 
other tctal of accused, sec 
312 (3) 499 

conviction on- partly recorded by 
one ^lagistrate and partlj by 
another, sec 330 (1) 323 

to be taken in presence of 
accused sec 353 S>6 

manner of recording— in Presidency 

towns sec 354 3>7 

record of— m summons cases, 

sec 855 527 

record of— in other cases, sec 

356 (1) 529 

given m English sec 356 (2) 529 

memorandum of— « hen not taken 

down m own hand sec SoC (3) 5*^ 
language of reconl of—, sec 357 532 


I Ntdenca — fcOTW > 

to be ordinarily taken down 

in the form ot a narrative 
sec SaO (1) 533 

procedure on completion of — , 

sec 360 534 

interpretation of — to accused or his 

pleader, sec 361 535 

recoed of— m Presidency illagis 

trate’s Court, sec 362 536 

remarks respecting demeanour of 

witness while giving — , sec 36J 537 
■ ■ ^f accused, how recorded 

sec 364 537 

record of — m High Court, 
sec 365 541 

power of High Court to direct 
further — to be taken m capital 
sentence cases, sec 375 557 

power of Appellate Court to 

direct further — , sec 428 636 

certificate of Inspector General 
oi Prisons regarding lunatic 
accused to be received in— 

473 701 

— m proceedings under sec 488 
for maintenance of wives and 
children, sec 488 (6) 727 

report of commissioner and deposi 
lion of commissioner to be — in 
case sec 507 761 

deposition of medical witnesses 

may be given m — , sec 509 763 

report of chemical examiner may 

be used as—, sec 510 765 

record of— m absence of accused, 
sec 512 766 


I tamination 

of witnesses by police sec 161 202 

of complainant, sec 200 800 

of complainant by Magistrate 

enquiring into Sessions cases, 

MC 208 

of accused by Magistrate 

enquiring into Sessions cases, 
sec 209 323 

■of witnesses by Magistrate 
enquiring into Sessions cases 
'ec 212 829 

• of supptementarj witnesses by 
Magistrate after commitment, 
sec 219 8J7 

- ■ ot complainant in summons 

cases sec 244 

^f accused to form part of 
record in summary trials 
sec 263 4II 

- of accused before ^lagistrate 

to be evidence in Sessions 
trial, sec 28" 430 

right of accused as to — of witness- 
es sec 291 4I> 

of juror or assessor, sec 291 4ij 

- of accomplice sec S3" 4 



loco 


CODE OF CRIMINAL PROCEDURE 


I nUorsement — (contd ) 
cost of enforcing nuisance order 
recoverable from another dis 
tnct on — by Magistrate of such 
district, sec 140 (2) 152 

by Magistrate, on return of 

complaint which he is not 
competent to take cognisance, 
sec 201 (1) a05 

warrant for levy of fine may be 
executed outside jurisdiction 
on— by Magistrate of the Dis 
tnct, sec 387 (1) 565 

warrant for the recovery of 
penalty of bond b> attachment 
of propert> in other district 
on — by Dist Magistrate of such 
district, sec 514 (8) 763 


rngf/sh {.cn^Sffe 
translation into— of record, when 
commitment to High Court, 
sec 218 (2) 337 

evidence given in—, when to be 

translated, sec S5C (2) 520 

translation in— of evidence given m 

any other language, sec S56 (8) 529 

power of Local Government to 
direct Sessions Judge or Magis 
trate to take down evidence 
m— sec 337 proviso C82 

memorandum m— of examination 

of accused sec 3C4 (8) 53$ 

judgment may be sintten in the — , 

sec 867 (1) 544 


rnhancement 

Appellate Court cannot pass an 

order of — of sentence, sec 423 612 
High Court s power of — of sen 
tence in revision, sec 439 
(1) (6) 067 


rnticement 

of a married woman, com 

poundable sec 945 510 

prosecution for— of married woman, 

sec 199 29$ 


Entry 

— in book of the substance of 
information relating to cogmz 
able cases sec 154 194 

■ -on unsustenable charges and 

effect of such — sec 273 421 

on charge by Judge to the 

effect that accused should not 
be retried after discharge of 
jury operates as an acquittal 
sec SOS 469 

High Court’s power of revision 
does not apply to an — made 
under see 273, see 489 (4) 421, 667 


I rror 

in charge not material unless it 

has occasioned a failure of 


justice sec 22$ S4i 

effect of material — m charge, 

sec 232 331 

court may correct clerical — in judg 

tnent, sec SG9 531 

finding or sentence when rever 
Slide by reason of— or omission 
in charge or other proceed 
mgs, sec 537 823 


r scape • 

person arrested not to be subject 
ed to more restraint than is 
necessary to prevent — , sec £0 47 

power of police to arrest with 
out warrant persons wht>— 
from lawful custody, sec 54 43 

power on — to pursue and retake, 

sec 66 63 

inquirv into offence of — from law 

ful custody, sec 181 (1) 24G 


I scaped Convict 

certain persons bound to report the 
presence in his locality of any 
person believed to be an—, 
sec 45 (1) (i>) 41 

warrant to landholder for arrest 
of—, sec 78 (1) 71 

execution of sentences on—, 

sec 896 (1) 572 


1 uropean British Subject 
definition of — , sec 4 (0 6 

sentenees which Co\)rts and I^lagis 

trates may pass on — , sec S4A 30 
jury for the trial of—, sec 275 422 

assessors for trial of — , sec 23-4A 425 

trial of — or European or American 
jointly accused with others, 
sec 285A 426 

mode of selecting jurors for trial 

of—, sec 325 430 

applicability of special provisions 

of Chap XXXIII to—, sec 443 685 
procedure in summons case where 
one of the parties is an — 
sec 445 

procedure in warrant case where 
one of the parties is an — , 
sec 446 

court to inform accused who is an — 
as to his rights in certain 
caaes, see 447 

special provisions relaDng to 
appeals by — , sec 449 
special provisions relating to — , 
not to apply to certain cases 
of contempt, sec 480 (2) 
procedure of claim of a person to 
be dealt with as — , sec 528A 
failnre to plead status df — amounts 
to waiver, sec 528B 


687 

689 

690 

691 

719 

815 

816 
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Tailure — (contd ) 

finding or sentence not to be 
re%ersed on account of mis 
direction in charge to jury, 
unless there has been a — of 
justice, sec 537 828 

false \nsiters 

accused not punishable for giving 
but Court and Jury may 
draw such inference as they 
think just, sec 812 2) 4a‘l 

False Charge 

prosecution for — , sec 19S(l)(b) 271 

I alse C>ldence 

prosecution for — , sec 195(l)(b) 274 
prosecution for — by approver not 
to he entertained svithout 
sanction of High Court, 
sec 339 (8J 492 

Fa'ae Name and Address 
person committing oSence before 
police officer may he arrested for 
giving — , sec 57 (1) 58 


Final 

judgments and orders by an 

Appellate Court — , sec 430 639 

I iflding 

not limited by complaint or 

summons in summons case, 
sec 216 877 

record in eases tried summarily, 
where no appeal lies to 
contain — , sec 203 (A) 410 

Court s power to record a — in trial 
with aid of assessors where it 
finds no evidence against 
accused sec 289 (3) 430 

power of Appellate Court to alter 

or reverse — sec 423 612 

power of Appellate Court to alter 
or reverse— m contempt cases 
sec 486 (I) 723 

of Criminal Court not to be set 

aside for proceedings in a 
Wrong pface sec 531 E20 

not to be deemed invalid on 

the ground of omission to pre 
pare charge, sec 533 (1) 826 

—when reversible by reason of 
error or omission in charge or 
other proceedings, sec 537 823 


False Seals 

Warrant to Police Officer to search 
for and seiie— , sec 08 


Farmer 

Warrant may be directed to a — , 
for arrest of escaped convict, 
see 78 (1) 


Father 

order on — for making monthly 
allowance for maintenance of 
child, sec 488 (1) 


order on accused to pay certain — 
paid by complainant in non 
cognisable cases sec 54GA 
payment of pleaders— in local 
enquiry, sec 148 (3) 

I emales ^ 

mode of searching person of — 
sec 52 

exemption of — from sentence of 
whipping, sec 303 (0) 
power to compel restoration of 
abducted—, sec 532 


conditional order for the— of tank, 
well or excavation sec 133 

1 erry 

right to, sec 145 


87 


71 


726 


857 

190 


43 

5"0 

863 

141 

162 


Fine 

power of Magistrates to pass 
sentence of—, sec 82 
power of Magistrate to sentence to 
imprisonment in default of—, 
sec 33 

—recovered by virtue of infer 
mation by Advocate General 
Under sec 194 to belong to 
Government of India, sec 194 
liability of juror or assessor to — 
lor non attendance, sec 332 
reason for conviction to he stated 
when Presidency Magistrate in 
flicts — exceeding Rs 200 sec 
570 (0 

warrant for levy of — , sec 386 
execution of warrant for levy of — , 
sec 387 

power to grant tune for payment 
of—, sec SSS (I) 563, , 

power to suspend execution of 
sentence of imprisonment in 
default of payment of—, 
3SS (2) 565, 

power of Court to sentence to— in 
lieu of sentence of whipping, 
sec 393 

power of Court to pay expenses 
lor prosecution or compensa 
tion out of fine, sec 515 
monejs ordered to be paid re 
coTcrablc as—, sec 54" 
compensation awarded under sec 
553 to be recovered as— 
sec 553 - ’ 
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I irst Intormation 
— see ‘ Information ’ 

I irst Ofleniler 

power of Court to release — on pro- 
bation instead of sentencing to 
punishment, sec 5G2 (1) S'? 

conviction and release of — with 

admonition, sec 5C2 (lA) 8^ 

poner to deal as — may be exer 
cised by Appellate Court or 
by High Court in revision, 
sec 5C.‘ (2) 877 

High Court s power to set aside 
order of release as — , and 
to pass sentence on such 
offender, sec 5 <j2 (8) 8“8 

liability of sureties for good be 
haviour of persons dealt with 
as—, sec S6J (4) 678 

provision in case of — failing to 
observe conditions of his re 
cognizance, sec 5G3 880 

conditions as to abode of — , see SCt 880 

risherles 

——included in the expression 

‘ land or water”i sec 145 (2) 1C2 

disputes as to— sec 145 162 


Torifed Documents 
see “Documents” 

search for — , sec OS 87 

I ofger> 

who can institute complaint for 
offence of — relating to docu 
ments given m evidence, 
sec 103(l)(c) . 274 

Torms 

power of High Court to frame — for 
use of subordinate courts, 
sec 554 804 

under the code, see Schedule 4 

I orwardlng 

of accused to Magistrate when 

investigation cannot be com 
pleled in 24 hours, sec 1G7 226 

of accused to Magistrate for 

trial or commitment, sec 
170 (1) 231 

in custodx of complainant or 

witness who refuses to attend 
polite investigation, sec 171 233 

■ -of particulars of offence to 
Magistrate, see 173(1){4) SS6 


1 ood 

destruction of adulterated—, sec 
521 


friends 

delivery of lunatic to care of— > 
sec 475 fVi 


I orce 

use of civil— to disperse unlawful 

assemblies, sec 123 136 

use o! military— to dispierse un 

lawful assemblies, sec 129 136 


I rivolous Accusation 
compensation to accused for— m 

summons cases, sec 250 (1) «, SSO 
appeal from an order directing 
payment of compensation 
for — , sec 250 (3) 881 


foreign Civil Court 
execution of commission by — , 


sec 503 756 

Foreman of Jury 

Magistrate to nominate — m nuis 

ance cases sec 138 I4S 

appointment of — in Sessions trials, 

sec 280 424 

verdict of jury to be informed 

by—, sec 301 457 


Forfeiture 

■ -of Bond, see “Bond” 
witness at police investigation not 
bound to answer questions, 
which would expose him to — , 
sec 161 ( 2 ) 202 

persons summoned at inquests not 
bound to answer questions 
which would expose them to—, 
sec 175 (1) 239 

— of pardon to accomplice, 

sec 339 491 


Fugitive Onenders 
power of police to arrest without 
warrant persons punishable 
under the — Act, sec 54 (I) 
seienffc/i; 48 

Further Evidence 
High Court's power to direct tak 
mg of — in capital sentence cases, 

sec 875 (1) 556 

Further Enquiry 
See “Inquiry” 

High Court may direct — m capital 

sentence cases, sec 875 (1) 556 

High Court may direct — into com 
plaint dismissed under sec 203 
or sec 204 (2) 


G 

Caro Hills 

code not m force m — > 1 
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Gazette 

Local Government ma> extern! 
orders under sec 144 bejond 
two months b> notification in 
official— sec 141 (4) 
publication of preliminary and re 
Msed list ol jurors lor High 
Court in the local official — 
sec 3U (1) 

notice of sittings of High Court 
Sessions to be given m local 
official — , sec 333 ( 3) 
power of Goiernor General to 
transfer cases and appeals by 
notification m — , see Si7 (!) 
publication of rules framed by 
High Court for inspection of 
records of subordinate courts 
in local official — , sec 534 (3) 


(lenere! nepute 

fact that a person is a habitual 
offender may be proved by 
evidence of—, sec 117 (4) 

Good ISehavlour 
See * Security” 

security tor — from persons disse- 
minating seditious matter, 
see 103 

security for— from vagrants and 
suspected persons, sec 109 
security for— from hauitual offend 
ers, see 110 

procedure m cases of security for- 
te be same as la warrant eases, 
sec 117 (2) 

order that a Magistrate may pass 
for maintaining—, sec 113 (1) 
appeal from order requiring secu 
rily for—, sec 40G 

Good railh 

no suit to he in respect of any 
thing done m— , sec 140 (0) 
Magistrate not empowered by las* 
doing certain things in — , his 
proceedings not to be set aside. 


Oovernnient Servant 
service of summons on, — , see 72 65 

certain — exempted from serving as 

jurors sec 320 477 

Government Solicitor 

cm conduct prosecution with 

out permission of Court, 
sec 495 (1) 745 


4g4 Governor 

- I S an ex offieio Justice of the 
peace, see 25 
80S 

Governor General In Council 
sanction of — required for prosecu 
tion of officer or soldier in 
3C4 Army, sec 132 

prosecution for offences against 
State under authority from — , 
sec 196 

prosecution for certain classes of 
criminal conspiracy under 
authority from — , sec 190A 

may exempt salaried officer of 

Government from serving as a 
juror, sec 318 (4) j 

—may direct place where High 
Court should hold its sittings, 
los sec 335 

power of— to suspend or remit 

109 sentence, sec 401 (1) I 

—‘may call for opinion of Judge 

110 vvho passed the order of convic 

tion as to the suspension or 
remission of the sentence, 

lir sec 401 (2) 530, I 

power of— to cancel suspension 
121 or remission of sentence, 

sec 401 (8) > 

593 may give directions as to 

suspension of sentences sec 
581 5S1, i 

power of— to commute sentence, 
153 sec 402 (l) 3 

power of— to appoint Public Pro 

secutor, sec 49> 7 

power of — to transfer criminal 
817 cases and appeals, see 527 3 


Government 

See ‘ Local Government” 
service of summons on— servant, 
sec 72 (1) 

attachment of land pajing revenoe 
to — to be mide through Collec 
tor of District, sec S3 (4) 

— servant maj be excused 
from scrv lee as juror or 
assessor, sec 320 


Government Advocate 

included in term “Advoc'ite- 

General * sec 4 (a) 

134 


Grievous Hurt 

offence of— eompoundable with 

permission of court, see 313 (2) 510 

65 

Grounds 

public place includes camping— 

7T and — left unoccupied for lani- 

larj and recreative purposes, 

sec 13.3 „ 111 

4S2 

Guardian 

complaint by— with leave of court 
for adultery or enticement of 
4 married woman, sec, 199 “9^ 
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(luardUn — (contd ) 
copy of maintenance order maj be 
given free to — of person allow 
ed maintenance, sec 490 


Gu)U> 

plea of — , see ‘‘Plea ’ 


H 


Habeas Corpus 

power of lliph Court to issue direc 
tions of the nature of a — 
sec 401 


arrest of — offenders sec S3 
security for good behaviour from 
— offenders sec 110 
fact of being — o/Fenders may be 
proved by evidence of general 
repute sec 117 (4) 
order for notifjing address of— 
offenders, sec 304 

Heads of Charge to Jury 
see * Charge to Jury ' 

Heads of ^ illagers 
Cr r C not to apply to— m 
Madras Prcsidenc}, sec 1 
M <b) 

——bound to report certain 
matters to Police, see 43 
investigations into sudden deaths 
may be made by— m Presiden 
cies of Madras and Bombay, 
sec 174 (4) 

certain — in l^Iadras ore deemed 
Magistrates authorised to with 
draw classes of cases, sec 
528 (0) 

Health 

conditional order to desist from 
carrying on trade or occupa 
tion injurious to—, sec 133 
power to issue order absolute in 
urgent case of apprehended 
danger to—, sec 144 
whipping not to be inflicted on 
offender not in a fit state of 
health, sec 391 

Hearing 

affidavit supporting service of 
summons necessary, when 
officer serving summons not 
present at the — of the case, 
sec 74 

record of confession to bear the 
certificate of Magistrate that it 
was taken in his presence 
and — , sec 164 (8) 


Hearing— (contd ) 
evidence of witnesses to be record 
cd in presence and — of Magis 
736 trate or Sessions Judge, sec 

336 (1) 329 

Magistrate to cerlif> that e\amina 
tion of accused was taken m 
ins presence and — , sec 861 (2) 537 

before third judge where judges 

trjing a case di^er in opinion, 
sec 378 5oS 

no appeal to be summarilj dis* 

missed without — , sec 421 (l) G08 
notice of — of appeal, sec 422 610 

733 power of Appellate Court — appeal, 

sec 42J 612 

Judgment of Appellate Court need 
not be delivered m — of accused, 

55 sec 42 V 633 

—before third judge when judges 
no are ei]unll} divided in opinion, 

sec 429 639 

of parties in revisional applica 

117 tions not compulsory, sec 4S0 676 


High Court 

meaning of—, sec > (/) 
judges of— are ex ofScio Justices 
of the IVftce, sec 25 
sentence which— may pass, sec 
31 (1) 

sentenee of death passed by 
Sessions Judge subject to con 
firmation by—, sec 31 (2) 
—may require Postal or Tele 
graph authorities to deliver 
any document m their posses 
sion sec 9o (1) 

cognizance of offender by—, . 
see 104 (1) 

pov»er of — to order convicted 

E erson to furnish security for 
eeping the peace, sec 106 
(1), (3) 

power of— to decide place of trial 
or inquiry in case of doubt, 
sec 18o 

commitment to — for trial, sec 206 i 

alone can quash commitments 

made under sec 213 and 214 
sec 215 * 

order of commitment to — , sec 218 3 
on commitment to — charge etc , 
to be forvvarded sec 218 
power of— to direct a new trial 
where charge defective, sec 
232 (1) " 

definition of — , sec 266 4 

trial before — to be by Jury, 
sec 267 

—may stay proceedings when 
charge appears to be clearly 
unsustenable, sec 273 4 

number of jurors in trials before—, 
sec 27t (J) 4 



INDFX 


1M7 


HiCh Court— (ccnld ) l Ujth Co urt (Contd ) 

by special jurors m— , sec. may .direct Jev> of .mount 

' o-g 4i2 uue on certain recojfniranfes. 

obiection to jurors in trial before— , sec 51fi 

sec *^77 (2) proviso power of— to itiuc c 

tnay make rules for locking up etaimnalirm of 

jury, sec 290 , . 

verdict o! 3Uty in—, when to pre power of ehnrtere.l- 

Sl. sec 303 -Ifa msprction , 

retrial of accused after discharge subordinate enur 

of jury, m— , sec 303 '•W alTidasiU for use bel 

in trial before—, Advocate General 

may stay prosecution, sec 33J asJ Honorary MaffUtrsles 

to hold sittings on such days ‘'Ifcntli of Mag 

as Chief Justice appoints 
sec 334 House 

place oI hotd.ni; ..U.os. ol- 

-Iff IS 

'’'’'^o^thfuki^g o1 add^^^^^ "t 

evidence, sec 875 ‘ 

''“SdS”oc-«;"corvX“ ^ •'"‘iw;'--’?,? 

,n reference under sec 274. ^ 

sec 378 i..,.-, xr.a.a, House Search 

"''r.?: tS-. ^ t 

order 433^' House Trespass 

reser^ questions arising offence of— compoi 

orSal ,u.«d.cUon ol. ^ ollco^c <.I-l„.b|c 


123 power of— to lesue fommmion fnr 
exaimnation of any wilnrii, 

4IG »cc 5Jrj . 

power of ehartcreil- to make rules 
473 fur inspection of reiordi of 

subordinate enurls, sec Stt ft 
47,9 aflidasit* for use before—, see Sto k 

I 4S3 Honorary MaffUlrtlet 

See ‘'Ifcntli of Ifagjstrales" 

«t 

House 

’ iSl included in the term "iiUec " 

j sec 4 {<i) 

power of police ofTiicr to break 
49G ‘loor nr ivindnw of— for 

I purposes of search, sec 4<t 

5^.^ power of police i.lluer to break 
5H open door or wmilnw of-fur 
y purposes of liberation, sec 40 

,1 service of summons by olllxing it 

537 to 0 conspicuous part of— 

sec 71 ’ 

ecatcb of-suspictcd t„ (ontoin 
558 property, forgcij dccu 

or nitnls, etc , set 93 (j) 

558 If®”'* Rresking 

arrest without svartsM u{ person 

_ possessing inslrumcnts ofl 

14, sec 5t * • 


sec 378 House besrch 

"'",'”Se tS-, •« «■! „ ““ ■'' ir>5 

0t9 House Trespass 

reser^ questions arising offence of— eompoundaLle, a., 

otS.I ,u.«d.«.0» ol. ^ ‘>'-‘;«hl. ™ 

pOwS' J-to c.ll lor r^ord. oI ®3 

"""r'Jv.'rWor .U.r.os oeolonee, 

p.,Sorrrv,.,oool-- « ' ™ «• 

o. j;.o«.d. ^ - W“»'rV. 

construed as reier compomnj oHp„.„ 

llongoon. MO «* . ; b.ll oi- 315 ' "» hr 

L n..»r -I •h*h«“ ™ 

401 . . Illegal trresf ‘-tJ 
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Illrjial Custod} 
see “JInbons Corpus" 

lllcfiiltmate Ciilld 

onler for mainlcmnce of—, sec 7v6 

Itlness 

police ofTircr present at police sla 
lion to be in rharffe o! |>oltee 
station on — of permanent 

oHicer in charge, see 4 (p) 8 

iliseharge of jnr) for — of prisoner, 

sec .S3 125 

Immcsable Propert) 
see ‘Property 

disputes regardinR — , sec 115 Ifi 

Impartial 

transftr of case sshcre applicant has 
legitimate groiimls for heliev 
ing that he will not get fair and 
impartial inquiry or trial 
sec a.’o 7S9 

Imperfect Charf^e 
see "Charge’ 

procedure on commitment "ith— , 
see 2‘.'0 315 

Impotindlntf 

— -of document or thing pro- 
duced before Court by Court, 
sec Idl Dl 

ImprisonmcRt 

limits to sentence of — by Courts of 
AIngiatrates see ffi 27 

poirer of Afagistrate to sentence to 

—in default of fine, sec 33 JJS 

limit to sentence of— by magistrate 
specially empowered under sec 
80 sec 31 25, 30 

sentence of — on European Hritish 

subjects, see 31 ^ 30 

in default of furnishing secu 

nty for keeping the peace or 
for good bchariour, sec 123 (l) 123 

power to release from — of person 
failing to giae security for 


keeping the peace, sec 121 131 

for nonpayment of compensa 

tion allow-ed for fnaoloiis or 
false accusations sec 250 &30 

execution of sentence of—, sec 3S3 561 
warrant for execution of sentence 

of—, sec 331, 3So 563 

suspension of execution of sentence 

of—, sec 3SS 565 


limit of — m summary Inals, sec 262 410 
— of person refusing to answer 
questions or produce docu 
ment see 183 *^2 

for failure to pay penalty of 

bond that has been forfeited 
sec 5U -63 


Imprisonment— (contd ) 
power to appoint place of — 

see 511 . 830 

Inadmissible 

judge to present production of — 
rsidtncL in jury trial, sec 
MS (1) (n) 433 

Incapacity 

of lunatic to make his defence, 

sec 461 (2) C02 

InclJeniat Orders 

power of appellate courts to make 
such— ns It might ileem just or 
proper, sec 123 (1) (d) C12 

Incompetency o! Maylisirates 
see "Magistrates ' 

to hear case in which he is 

personally interested, sec SoO 863 

Incorporated Company 
mode of sersice of summons on — , 


see CO Cl 

Inducement 

—to confess, not to tie offered by 

Police, see 1C3 210 

—to make disclosures or with 
hold any matter within his 
knowledge should not lie 
offered sec 313 501 

Inference 

Judge and jury may draw— from 
refusal of accused to answer 
questions or for answering 
falsely, sec 312 (2) 409 

Inferior Court 

power to call fur records of—, 

sec 433 016 

Influence 

not to be used to induce dis 

closures sec 313 501 

Inlorntation 

duty of certain persons to send — 
to nearest police station about 
certain matters sec 4o (1) 11 

public to give — of certain offences, 

sec 44 (1) 39 


police may arrest without warrant 
any person against whom there 
IS — of being concerned in any 
cognirable offmee, see 51 (1) 43 

search of house upon — that it is 
useil for deposit of stolen pro- 
perly, etc sec 9S (t) 87 

■ — regarding the commission of a 
breach of the peace sec 107 100 
nature of th^— , sec 10 “n lOl 



INDEX 


1009 


Information— (contd ) 

upon which the Magistrate can 

proceed, sec 107n 107 

by Magistrate about presence 

of habitual o^enders within his 
jurisdiction, sec 110 110 

JIagistrate to set out only sub 

stance of — received sec 112 114 115 
inquiry as to truth of — , see 117 116 

regarding existence of public 

nuisance, sec 133 (1) 141 

—received by Magistrate about 
dispute likely to cause a breach 
of peace sec 14o (l) 162 

on which the Magistrate pro 

ceeds must be stated, sec I4Sn 165 

received by Magistrate about 

disputes concerning rights of 
use of immovable property, 
sec 147 (1) 186 

in cogniaablc cases sec 15t 194 

— — in non cognizable cases, sec 

155 19o 

— ~which leads to suspicion about 
commission of cognizable 
offence, sec 137 198 

by police about a suicide or 

other accidental death sec 174 237 
cognizance of offence by Magis 
trate on — received from any 
person other than a police 
oiBcer sec 190 256 263 

by Advocate General see 194 273 


Ingress 

person residing in house to allow 
free— to police officer search 
mg any person for arrest sec 17 46 
power of police officer to break 
open door or window to obtain 
ingress for purposes of search 
sec 49 47 


Inlisbilants 

search to be witnessed by two or 
more respectable — of the loca 
Illy sec 103 92 

inquests to be witnessed by two 
or more respectable— of the 
locality sec 174 237 


Initiation of Proceedings 
conditions requisite for — sec 190 256 


Injunction 

by Magistrate pending enquiry 

in cases ol public nuisance 
sec 142 154 

—in urgent cases of nuisance or 

apprehended danger see 14* 15o 


Injurious Trade or Occupation 
power to suspend — , sec 133 


Ifl 


Injury 

public to assist Magistrate or 
I'olice in preventing — to Ball 
tvay Canal, Telegraph or 
Public jiroperty, sec 4« 38 

power to issue temporary orders 
to prevent — , to health sec 
144 (1) 155 

Innocent Purchaser 
payment to — of money found on 

accused sec 519 779 


Inquest 

power to hold — and procedure 

relating to same, sec 174 237 

when Magistrate himself to hold — 

sec 17D iiQ 

by Magistrate not empowered 

by law do not vitiate pro 
eecdings, sec 5 ’9 (e) 817 


definition of— sec 4 (0 

as to truth of informotion upon 

which action under sec lii 
taken sec 117 

—by police into cases of suicide, 
etc *•» 


: 17* 


ordinary place of— of offence, 
sec 177 

*— by Court into offence in dis 
tnet where act is done, or 
where consequence ensues 
sec 1"9 

into offrnee of being a thug 

or belonging to a gang of 
dacoits sec 181 

place of—where scene of offence 
uncertain sec 183 
——into offence committed on a 
journey, sec 1B3 

into offences against Hailway, 

Telegraph and Arms Act, 
sec 18* 

High Court to decide place of— 
where uncertain sec 185 
power of ^lagistrate to make — into 
offence committed beyond local 
jumdiction sec 186 

mto offences committed by 

Beilish subjects out of British 
India sec 168 

into case bj Magistrate on 

iwipl of complaint of 
offence sec 202 

power to eiamine accused at tnv ’ 
stage of— sec 3J2 * 

power to order— sec 43(j 

mitted b* lunatic see 43- 

into certain offences affecline ‘ 

administration of justice. ^ 



1070 


CODE OF CniMINAl. PROCEDUEE 


Irttll/Jrj— (confd ) 

power of Civil and Hc'eniie Courts 
to coropleft — and commit to 
High Court or Sessions Court, 
sec 478 

power of High Court to order — 
into offence by some other 
court, see 520 

Insanit) 

See Lunatic” 


Interpreter 

~ —bound to interpret truthfullj, 

sec 5-t3 851 

Inlerrogstories 

when parties to forward — , sec 505 700 
Interruption 

record in contempt cases to show 

nature of— or insult, sec tSl (2) 721 


Inspection 

Court maj specify in warrant 
particular place for search and 
— , sec 97 

person in charge of closed place 
to allow — to person executing 
warrant, sec 102 

■ cl we/gfitb antf measures, 
sec 153 

deposition of witnesses examined 
by commission to be open to — 
ot the parties, see 507 (1) 

of lunatic by officer appointed 

by Go\*ernment, sec 475 ( 6) 

Local— by Judge or Magistrate, 

sec 530B 

power of High Court to make 
rules for— of records of sub 
ordinate courts, sec S34 (1) 

Inspector General of Prisons 

certificate of — as to capacity of 
lunatdc prisoner to make 
defence, sec 473 

certificate of— as to fitness of 
lunatic accused to be released. 
see 474 (1) 


Insalld 

what proceedings arc — , sec 529 817 
what proceedings are not — , sec 530 817 
8 fi proceedings not — bj reason of their 


being done m wrong place, 
sec 531 820 

92 irregular commitments not — when 
objection not taken during 
enquiry and before commit 
ment, sec 532 822 

proceedings not — by reason of 
7CI omission to give information 

under sec 417, sec 531 826 

702 trial not— by reason of being held 
by jury for offence triable snth 
8K» assessors, sec 530 (1) 827 

trial not— by reason of being held 
with assessors for offence 
801 triable with jury, unless objec 

tion taken before finding, 
sec 530 (2) 827 

finding or sentence when not— 
b> reason of error or onus 

701 Sion ID charge or other pro 

ceedings, sec 537 (2) 823 

attachment not— on account of 

702 delect or want of form in 

proceedings sec 533 843 


Instruments 

search of — for counterfeiting coins 
sec 98 


Insult 

offence of — compoundable, sec 343 
offence of — with intent to provoke 
breach of peace triable sum 
manly, sec 260 (l) (j) 

Interest 

personal — of Judge or Magistrate, 
a bar to their trying the case, 
sec 5a6 

Inter ocutory Orders 
^in sec 144 proceedings, sec 144 

Interpretation 

of evidence to witness, sec 360 

■■ of evidence to accused or his 
pleader sec 361 (1) 

■ — -of record of examination of 
accused, sec 364 (l) 


87 

510 

403 


865 

155 

531 

535 

537 


liiiestlgatlon 

— — defined, sec 4 (1) 7 

- — —into non cognizable cases, 

sec 155 (2) 196 

into cognizable cases, sec 156 197 

into case, where cognizable 

offence suspected, sec 157 198 

where local — dispensed with, sec 

157 (1) (c) 198 

report of local — see 153 199 

power to hold — or preliminary 

enquiry, sec 159 ^99 

pobce officer making — may require 

attendance of witnesses sec 160 20- 
power of police officer making — to 

examine witnesses, sec 161 202 

statements made to police officer 
in course of — to be signed 
sec 162 203 

conduct of a police— after con 

tession recorded sec 164n 220 

search by police officer making' 


165 


223 


procedure where — cannot be com 

pleted within 24 hours, sec 167 2-'> 
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In\estigatioii — (contd ) 
report of— by subordinate police 
officer, sec 16S 

release of accused when— docs rot 
justify trial or commitoient, 
sec 169 

case to be sent to Magistrate ivheii 
—discloses sufficient evidence, 
sec l70 (1) 

diary of proceedings in — sec 172 
— —to be completed without undue 
delay, sec 173 (1) 
power of Magistrate to direct— by 
subordinate Magistrate about 
truth or falsehood of a com 
plaint, sec 202 

— —by police by order Under 
sec 153 by Magistrate not 
empowered by law, does not 
vitiate proceedings, sec S29 

into offence of rape bj husband 

not to be conducted by police 
officer below the rank of police 
inspector, sec 561 (2) 

Irregularity 

—which does not vitiate pro 
ceedmgs, sec 529 
— which vitiates proceedings, 
sec 530 

— on ground of proceedings 
taking place m wrong place, 
sec 531 

—-caused by omitting to give 
information under sec -147 
sec SSt 

in preparation of charge, 
sec 535 

finding or sentence when reversible 
by reason of — m cliatge or 
other proceedings, sec SJ7 
— m proceedings does not invalid 
ate attachment, sec 533 


Jail 

direction of warrant for c'cecution 
to officer m charge of— 
sec 33t 

warrant to be lodged with jailor 
when prisoner is to be confined 
in— sec 335 

appellint in — may file appeal 
through officer in charge of — 
sec 430 

release from — on e\ecution of bail 
bond, sec 500 (1) 

remoaal of person in cml — on 
conviction, to criminal—, sec 
5tl 

power of I’resjdencj Magistrate to 
order prisoner in—to be 
brought up for examination 
see 5tJ 


Jailor 

warrant to be lodged with — when 
2J0 prisoner is to be confined m 

jad, see 385 503 

231 Joinder of Carges 

See “Charge” 

2Jl Joinder of Parties 

231 when there may be — , sec 230 368 

236 Joint Appeal 

right of — when appealable sentence 
has been passed in respect of 
one of the parties, sec 415A 601 
306 appeal on both fact and law in — by 
persons, one of whom has been 
sentenced to death, sec 418 (1) 604 

817 Joint Sessions Judge 

)n former Acts to mean Addi 

tional Session Judge, sec 3 (2) 4 

876 Joint Trial 

when there may be — , sec 239 368 

Journey 

jurisdiction m offences committed 
gjy on a—, sec 183 243 


Judge 

820 appointment of — for every Sessions 

Court, sec 9 (1) IJ 

appoint of Additional and 
826 Assistant Sessions — , sec 0 (3) Id 

power to suspend or reinose— , 

826 sec 20 22 

prosecution of — for offente com 
raitted m discharge o! official 


8J8 duties sec 107 J91 

duly of— in trials bj jury, sec 29S 453 
843 procedure where — disagrees with 

verdict of Jury sec 307 464 

power of — to question jury for 

ascertaining \erdiet, sec 303 158 

exemption of salaried — from serMce 

as jurors, sec 320 477 

procedure in case of difference of 
opinion between Bench of — s, 

553 sec 378 

procedure where — s of Court of 
Appeal are equally dicided, 

363 s*c 429 C39 


certain — s not to try offences 
referred to in sec 103, when 
607 committed before themselves 

sec 437 - 2 , 

755 “ot to try case in which he is 

Personally interested, sec 5.)6 865 

830 Judgment 

record of— in summary trials 

s*w 264 ' , 

language of— in summary trial. 

830 sec 265 . ’ 


413 
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JtiJgment — (conid ) 

m Sessions trial held siilh the 

aid of assessors, sec SOS 
mode of delivenne — > see BG6 
language and contents of — , sec 
3(37 (1) 

court s power to pass — m alterna 
tise, sec SG7 (3) 
order under sec 118 or sec 1^3 (3) 
to be deemed a — , sec 8C7 (6) 
contents of a — , see SC7n 
defective — , sec gG7n 

of conviction, sec 3G7n 

court not to alter — , sec 3CG 
I’rcsidency Sfagistratc’s — , sec 370 
Copy of— to be given to accused on 
application, sec 371 

when to be translated, sec 37i 

- — of subordinate Appellate Court, 
sec 42 t 

of High Court on appeal to be 

certified to lower court, see 
423 

■■■-of acquittal on ground of 
lunacj , sec 470 

finding or sentence when reversible 
by reason of error or omission 
in—, sec 537 

Judicial Inquiry 
See ‘ Inquiry 

Judicial Proceedings 
—defined, sec t (m) 

Jurisdiction 

local limits of — of subordinate 
Hfflgistrates sec 12 
—to take cognizance of offences 
under I P C sec 28 
——to take cognizance of other 
offences, sec 23 

to try European British sub 

jects sec 29A 

in the case of juveniles, 

sec 29B 

of District Magistrate and 

1 st Class l^Iagistrate in certain 
temtoncs to try all offences 
not punishable with death, 
sec do 

pursuit of offenders into other — , 
sec 5S 

service of summons outside local 
iiniits of — , sec 73 
warrant forwarded for execution 
outside — , sec 83 
warrant directed to police officer 
for execution outside — , sec 
8t 

power of police officer to mvcsli 
gate into cognizable eases 
within his — , sec 15c (1) 
trial of offences committed within 
local limits of Court s — , sec 
177 


4S9 

513 

511 

515 

513 

516 

517 

518 
551 
531 

553 

556 

C33 


C31 


7 

15 

23 

21 

2o 

25 


25 


66 

75 


74 


197 


213 


2»1 


216 


215 


Juristlicilon — (could ) 

of Court to try cases where act 

done or where consequences 
ensue, see 179 

— —to try offence of Ijcing a 
thug, or belonging to a gang 
of daeoits, sec 181 (1) 

to try offences of criminal 

misappropriation and criminal 
breach of trust, sec 181 ( 2 J 

to try offence of theft, sec 

181 (8) 

to Irj offence of kidnapping or 

abduction sec 181 (4) 

to trj offences committed m 

unascertained place or at 
different places and for con 
tinuing offences, sec 182 217 

to try offence committed on 

journey, sec 183 213 

to try offences against Hail 

way, J’ost office and Arms 
Act sec 181 219 

of Magislrale to issue summons 

or warrant for offence com 
milled beyond local—, see ISC 250 
—into offences committed by 
British subjects out of British 
India, see 18S 292 

—of Magistrates to take cogni 

zance of offences, sec 190 256 

—of Courts of Sessions to take 
cognizance of offences sec 103 270 
— ^f High Court to take eogni 
zanee of offences sec 101 
—of Courts to take cognizance 
of offences for contempt of 
unlawful authority of public 
servant, sec 103 (a) 

of Court to take cognizance of 

certain offences against public 
josiice, sec 105(l)(b) 

of Court to take cognizance of 

certain offences relating to 
documents given in evidence 
see 105(l)(e) 

• - -of Court to lake cognizance 
of offences against the state, 
see 196 

of Court to take cognizance of 

certain classes of criminal cons 
piracy, sec lOCA 

- — -of Court to take cognizance of 
offence committed by public 
servants sec 197 
—of Court to take cognizance 
of offence of adultery or 
enticement sec 190 
- -of Slagistrates to try certain 
offences summarily, sec 260 


273 


271 


274 


Jurors 

- - to be chosen by lot, sec 27G 4”2 
persons not summoned when 
eligible to be chosen as—, 
sec 27G, Proviso (2) 4— 
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Jurors — (conltl ) 

trials before special — , see 276, 
Proviso (3) 

names of — to be called, sec 277 (1) 
objection to — , sec 277 (2) 
grounds of objection to—, sec 278 
decision on objection to — , sec 
279 (1) 

supply of place of — against whom 
objection allowed, sec 279 (2) 
swearing of—, sec 281 
procedure when — ceases to attend, 

sec 282 

when— may be examined sec 291 
special list of — in High Court, 
sec 312 

list of common and special — , 
sec 313 

publication of preliminary and 
revised list of persons liable 
to serve as common and 
special — , see 314 
numner ol— to he summoned m 
Presidency towns, sec 315 
summoning of supplementary — , 
sec 815 0) 

summoning of — outside Presidency 
towns sec 81G 
Military — , sec 817 
failure of— to attend, sec 318 
liability to serve as — , sec 319 
exemption from service as— 
sec 820 

list of— in Sessions Courts sec 821 
District Slagistrate to summon — 
for Sessions Courts, sec 326 
power to summon second set of — , 
sec 327 

form and contents of summons 
to — sec S2S 

Court’s power to excuse attend 
anee of — , sec 330 (1) 

Court may relieve special — from 
liability to serve again as — for 
twelve months, sec 330 (2) 
preparation of list of — attending 
at each Session sec 331 
penalty for non attendance of — 
sec 332 


Jiry 

See “Jurors” 

person against whom order for 
removal of nuisance served 
may apply for appointment 
of — sec 135 

procedure where— claimed, sec 138 
procedure on failure to appoint- 
or omission to return verdict 
sec 141 

{or trial of European and 

Indian British subjects and 
others, sec 275 (1) 
appointment of foremen of — , 
sec -80 


Jury — (contd ) 

discharge of — in case of sickness 

422 of prisoner, sec 283 

423 view of place of occurrence by — , 

423 sec 293 

423 locking up of — , sec 29G 

charge to — , sec 297 
421 retirement of — to consider verdict, 
sec 300 

421 procedure where— differs, sec 302 
421 discharge of — , sec 30o 

no judgment in trials by — , 
421 see 367 (5) 

445 appeal on point of law only in 

trials by — , sec 418 

474 verdict of — , when can be altered 

or reversed in appeal, sec 

475 423 (2) 

discharge of — where accused found 
to be a lunatic by Court or 
jury, sec 465 (1) 

475 trial not invalid, on ground of 

being held by — instead of by 
47C assessors, sec 530 (1) 

trial with assessors of offence 
470 triable by— not invalid unless 

objection taken before hoding 
470 recorded sec 536 (2) 

476 finding or sentence when reversible 

477 by reason of any misdirection 

477 in charge to— see 537 

477 JiisUce 

479 procedure m case of offences 

against — sec 476 

480 

Juslices of the Peace 

482 for mofussil, sec 22 

ex officio— sec 23 

482 suspension and removal of — , 


^ Kidnapping 

offence of — , where triable, see 
ISl <») 

Knew ledge 

cognizance of offences by Magis 
Irates on their own— of 

commission of ofience, sec 
,4« 190 (I) (o) 


153 landholders 

bound to report certain 

matters sec 43 

422 warrant may be directed to— for 
arrest of escaped convict, 


71 
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I and or Mater 

expression— includes building etc , 
sec 145 (2) 

disputes as to — , sec 145 (1) 

I and Marit 

police olficer to prevent injury to 
public — , sec 15- 


I anguage 

in commitment to High Court, 
record not in rnglish — should be 
translated, sec 218 (2) 

of charge sec 2^21 (C) 

of record and judgment m 

summary trials sec 2G5 (1) 
objection to juror ignorant of the 
— in which evidence given, 
set 278 (g) 

of record of evidence, sec 

d57 (1) 

interpretation of evidence, where 
——in which It IS given is not 
understood by accused, sec SCI 
evidence given ir English — , when 
to be translated, sec 85G (2) 
—in which memo of examination 
of accused may be written, 
sec S&4 (3) 

—of judgment, sec 3G7 (1) 
power of Local Government to 
decide— of Court, sec 538 


questions of—to be decided by 
Judge in Jury trial, sec 293 (o) 

I nwtiil Custody 

arrest without warrant of person 
escaping from — , sec 54 
power to pursue and retake person 
escaping from—, sec C6 

Legal Practitioners 
exemption of — from serving as 
jurors or assessors, sec 320 

not to sit as Magistrates m 

certain Courts, sec 557 

legal Depresentative 
substitution of— on death of a 
parly to a proceeding under 
sec 145, sec 145 (7) 

Legitimate child 

order for maintenance of— sec 
48S 


1 etters 

power of Court to call for — and 
telegrams from Postal author! 

1 ties sec 93 (1) 

order on Postal Department to 
cause search for any—, sec 

93 ( 2 ) 


Letters — (contd ) 

search warrant for search of— or 
162 documents, sec 9G 81 

162 proceedings void, where Magistrate 
not empowered issues search 
warrant for — , sec 530 (5) 818 


102 1 etters Patent 

cognizance of offence ^ High 
Court does not affect its 
powers under — , sec JDl (1) 273 

criminal cases transferred to High 
337 Court under — may be tried by 

339 jury, sec 2C7 414 

413 Levy 

See “Fine" 

of costs, see 14S (S) 100 

423 frjirejiat /ffr—of Sne, see S30 (l) S63 

power to Jirect—of amount due on 
532 certain recognizances, sec 51G 773 


Libellous mailer 

53o destruction of—, sec 521 773 


541 

874 


48 

63 


477 

873 


Lieut Governor 

—ex ofhcio Justice of the Peace, 
sec 25 


Limit 

service of summons outside local — , 
sec 73 

forwarding of warrant to Magis 
Irate or District Supennten 
dent of Police vvithm the local 
—of vvbose jurisdiction it is to 
be executed, sec 83 
execution of search warrant 
beyond local — of jurisdiction of 
Court issuing it, sec D9 
security for good behaviour from 
vagrants and suspected per 
sons found within local— of 
any Magistrate's jurisdiction 
sec 109 

Magistrate’s power to require secu 
rity for good behaviour from 
habitual offenders found with 
in the local— of his jurisdiction, 
sec 110 


22 


74 


1C9 


110 


I Imitation 

162 ^for detention in police custody, 

sec 61 

^for restoration of attached 

property, sec 80 

726 ^for application for setting 

aside exparte order for mam 
tenance sec 488 (6) 

for application for restoration 

of possession of immovable 

84 property, sec 522 (1) 


list 

84 See “Juror”, ‘Jury” 
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1 ist— (contd ) 

of things found in search 
beyond jurisdiction of Court 
issuing search warrant, to be 
kept, sec 99 

of things taken possession of, 

in searching a person to be 
prepared sec 103 (4) 

of witnesses for defence when 

to be furnished, sec 211 

Lhe stock 

disposal of— regarding which 

offence committed, see 517 (3) 

I ocat Area 

' ' of Sessions division, sec 7 

of Sub Division, see 8 

—of jurisdiction ot any Magis 
Irate, see 12 

—of jurisdiction of special 

Magistrate, sec 14 
—of jurisdiction of Presidency 
Magistrate, sec 19 
place a! enquiry, when it is un 
certain in which*— offence com 
nutted sec 183 

effect of proceedings in wrong — 
sec 531 

Local extent 

— of Criminal Procedure Code 
sec (1) 12 ) 

Local Goiernment 
power of— to extend operation of 
Code to excepted persons, 
sec 1, Proviso 

may alter the limits or number 

of divisions and districts 
sec 7 (2) , 

may divide districts into sub 

divisions sec 8 (2) 
power of— to establish Courts of 
Sessions and to appoint 
Judges for the same see 9 

to appoint District I^Iagistrate 

in every district sec JO 
■ -ma> appoint additional Dis 
trict Magistrates, sec 10 (2) 
—may appoint subordinate 
Magistrates and define local 
limits of their jurisdiction 
sec 13 (1) ^ ^ „ 

may appoint Sub-Di' isional 

Magistrates, sec 13 

may appoint special Magis 

tratc s sec H 

may form Benches of Magis 

trates sec 15 

power of— to frame rules lor 
guidance of Benches, see 16 

to appoint Presidency llagis 

trates for Presidencs towns. 


Local Government — (contd ] 

— -may appoint Justices of the 
Peace, sec 2J 

power of— to suspend or remove 
I Judges or Magistrates sec 26 

power of — to suspend and remove 
Justices of the Peace, sec 27 

may invest District Magis 

trate or Magistrate of 1 st class 
to try oil offences not punish 
able with death, sec SO 

may confer additional powers 

on Magistrates, sec 37 
—may withdraw powers ton 
ferred under this Code, sec 41 

may moke rules for publica 

tioQ of proclamations sec 134 

— m ay empower any Magistrate 
to take cognizance of offences 
for which he may try or com 
mil for trial, sec 190 (2), (3) : 

power of— to direct copies of 
depositions and exhibits pro 
duced before Politicil agent or 
other officer to be received m 
evidence at inquiry or trial 
sec 189 

Additional Sessions Judge and 
Assistant Sessions Judge to try 
only such offences as— may 
direct them, sec 103 (2) 
consent of— essential for prosecu 
tion for certain classes of 
criminal conspiracy sec 190A . 
sanction of— necessarj for prosecu 
tion of judges and public 
servants sec 197 
power of — as to prosecution of 
judges and public servants, 
see 197 (2> 

power of— to invest Magistrates to 
try certain offences summaril), 
sec 261 4 

— —may authorise the prepara 
tion of record or judgment in 
summary trials held b> n 
Bench of 'Magistrates b) an 
officer anpoinled by Court, 
sec 265 U) 4 

may order trials before Court 

of Session to be b> Jurj 
sec 260 4 

'■ m a) prescrilic the number of 
jurors for particular districts 
and particular offences sec 
274 4 

maj exempt an> salaried 

officer of (joveroment from 
serving as a juror sec 313 (4) 4' 

ma> exempt an> person from 

Iiabdit) to serve av juror or 
assessor sec S20 (e) j' 

maj direct place of holding 

of sittings of Jligh Court, 
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I ocal Go\ernment — (contd ) 
power of — to suspend or remit 

sentence, sec 401 5S0 

power of — to commute punishment, 

sec 402 58$ 

appeal on behalf of — in case of 

acquittal, sec 417 GOl 

report to — of action taken by 
Court for detention of lunatic, 
sec 406 €05 

poner of — to relieve Inspector 
General of Prisons of certain 
functions, sec 471 701 

power of — to order release of 

lunatic, sec 471 702 

may order delivery of lunatic 

to care of relative or friend, 
sec 475 702 

Registrar or Sub Registrar to be 
deemed a Civil Court within 
sec 480 and 482 by direction 
of—, sec 483 722 

power ot— to appoint Pofice Fro 

secutors, see 402 740 

power of— to appoint place of 

imprisonment, sec 511 850 

power of— to authorise District 
Magistrates to withdraw classes 
of cases, sec 523 (4) 806 

rules by— for payment of expenses 
to complainaots and witnesses, 
sec Sll 853 

power of— to decide language of 
Courts, sec 558 874 


Local Inqulrj 
See Inquiry” 


I Mnatic 

procedure m case of accused 

being — , sec 451 (1) 602 

profedurc m case of accused com 
mittcJ to Session being — , 
sec 465 695 

release of — pending investigation 

or trial, sec 466 (1) 695 

custody of—, sec 4GC (2) 695 

resumption of inquiry or trial of — , 

sec 467 697 

proceJure on resumption of in 

quiry or trial of — , sec 46S 079 

procedure when accused appears to 
have been a — at the time of 
commission of offence, sec 469 693 
judgment of acquittal on ground 

of accused lieing a — , sec 470 69S 
Person acquitted on ground of 
being a — to be kept in safe 
custody, sec 471 701 

procedure where— prisoner is 
reported capable of making 
his defence, sec 473 701 

procedure where — confined under 
sec 466 or 471 is declared fit 
to be discharged, sec 474 702 

delivery of— to care of relative 
or friend, sec 475 702 

Lunatic A8>lum 

deUntjon of accused in— pending 
investigation or trial, sec 466 
(Proviso), 471 (Proviso) 69a, 701 
Appointment of commission to con 
sider propriety of detaining 
lunatic accused in a—, sec 474 702 


Local Inspection 
See ‘ Inspection” 

—by Court for properly appro 
ciating the evidence given at 
inquiry or trial sec 539B 

I ocai Investigation 
See ‘ Investigation” 
when local — may be dispensed 
with, sec lS7(3)(a) 


Local Jurisdiction 

of Court of Session, sec 7 

of District Magistrate, sec 7 

of Sub Divisional Magistrate, 


sec 
*• — of 





subordinate Magistrate, 
12 

social Magistrates, sec 14 
Benches of Magistrates, 
15 


Local Limits 

Sec ‘ Limits”, “Local Jurisdiction’ 

Local or special Laws 

not affected by Criminal Pro 

cedure Code, sec 1 (2) 


M 


Machinery 

8tl duly of police to enquire where a 
person has been hilled by — , 
sec 174 (6) 237 

Madras 

193 CritQinal Procedure Code does not 
apply to Commissioners of 
Police m the town of— unless 
12 extended by Local Govern 

J2 ment, sec 1(2) (a) 1 

Crirninal Procedure Code does not 
12 apply to heads of villages in — , 

rec l(2)(t) I 

16 Magistrates 

See “Bench of Magistrates Dis 
16 trict Magistrate, Special Magis 

trates Presidency Jlagistrates, 

Chief Presidency Magistrate 
e*Pcession— as used in former Acts, 

sec 3 ^ * 

—•when subordinate to District 
and Sub Divisional Magistrates, 

1 sec 17 I** 
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Magistrates — (contd ) 
susjieDsion and removal of"*, 

sec 26 22 

power of Local Government to 
put — in charge of sub divisions, 
sec 13 (1) 15 

trial of European British subjects 

by 2nd and 3rd class — , sec 2a\ 2o 
jurisdiction of — in regard to juve 

nile offenders, see 29B 23 

power of certain — in specified areas 
to try all offences not punish 
able with death, sec 30 25 

seattnces which — asy pass, sec h2 27 
power of — to sentence to imprisoti 

ment in default of fine, see 33 2S 

special powers of certain—, sec 34 80 

sentences which — may pass upon 
European British subject, sec 


84A 30 

ordinary powers of — , sec 36 36 

additional powers confcrrablc on—-, 

sec 37 36 

public when to assist — , sec 42 88 

certain matters to be reported to 
nearest— by village beadmaii, 
landholder, etc , sec 45 41 

power of — to appoint village head 

man, sec 45 (8) 42 

person arrested to be taken before 
— without delay, sec 60 60 

special order of — to detain arrested 

person beyond 2t hours, see 6l 61 

police to report to — the cases of 
all persons arrested without 
warrant, sec 62 62 

power of— to order arrest of person 
committing offence m his pre 
sence, sec 64 62 

arrest by or in presence of— sec 

65 62 

power of certain — to direct warrant 
to landholders, etc , for the 
arrest of certain offenders, 
sec 78 (1) 71 

duty of — in executing warrant sent 
to him for execution, sec ^ 
and 84 74 

procedure by — before whom person 

arrested is brought, sec 86 75 

power of certain — to require FostsJ 
authorities to deliver any 
letter, parcel etc , sec 95 84 

power of certain— to grant a 
warrant to search for docu 
ment, parcel, etc , in the 
custody of Postal authorities, 
sec 96 (2) 83 

power of certain — to issue warrant 
for the search of hou%e 
suspected to contain stolen 
propertj , forged documents 
etc , sec 93 87 

power of — with regard to things 
found in search beyond juris 
diction, sec 99 89 


Magistrate — (contd ) 
power of — to issue warrants for 
search of persons wrongfully 
confined, sec 100 91 

power of — to direct search m his 

presence, sec 103 94 

power of certain — to order con 
victed persons to furnish secu 
rity for keeping the peace, 
sec 106 97 

power of certain — to order security 
for keeping the peace in cer 
tain cases, sec 107 (l) 100 

procedure where — not empowered 

to order security, sec 107 (3) 101 
information upon which — can pro 

ceed under sec 107, sec 107n 107 
power of certain — to require secu 
rity for good behaviour from 
persons disseminating seditious 


matter, sec 108 108 

jiower of certain — to require secu 
rity for good behaviour from 
vagrants and suspected per 
sons, sec 109 J09 

power of certain — to require secu 
nty for good behaviour from 
bamtual offenders, sec 110 110 

power of— to dispense with per 
sonal attendance of person 
called upon to furnish security, 
sec 116 116 


inquiry l»y — as to truth of infor 
nation upon which action 
taken under sec 112, sec 117 116 
order by — to furmsh security for 


keeping the peace or maintain 
mg good behaviour, sec 118 121 
power of— to reject suretj, sec 122 125 
power of certain — to release per 
sons imprisoned for failing to 
give security, see 124 131 

power of certain — to cancel any 
bond for keeping the peace or 
good behaviour, sec 125 133 

power of certain — to discharge 
sureties for peaceable conduct 
or good behaviour of another 
person, sec 126 133 

power of — to order dispersal of 

unlawful assembly, sec 12T 131 

power of— to disperse unlawful 
assemblj bj civil force, sec 
123 136 

power of — to disperse unlawful 
assembly bj militarj force, 
sec 129 136 

— dispersing unlawful assembly not 
liable to prosecution for acts 
done, sec 132 137 

power of certain — to issue order 
for removal of nuisance, sec 
133 .. ..141 
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Magistrate— (contd ) 
procedure by — where person 
appears to sbon cause against 
order for removal of nuisance, 
sec 137 117 

procedure by — where jurj clamed 
by person ordered to remove 
nuisance sec ISS ItS 

inquirj by — into existence of any 

public right, sec ISOA 151 

poner of — to issue injunction pend 

ing inquirj, sec 142 154 

may prohibit repetition or con 

tinuance of public nuisance, 
sec 143 154 

power of certain — to issue order 
absolute at once in urgent 
cases of nuisance or appre 
bended danger, sec 144 153 

power of certain — to inquire into 
disputes as to immovable pro 
perty which is likely to cause 
breach of the peace, sec 145 102 
power of— to attach subject of dis 


pute, sec 146 183 

power of certain — to inquire into 
disputes concerning rights of 
use of immovable property, 
do, sec 117 186 

power of— to order local inquiry, 

sec 146 100 

order of — necessary for investiga 
tions into non cognizable cases, 
sec 155 (2) 106 

power of certain — to record state 
Rients and confessions, sec 
184 (1) 211 

power of— to authorise detention 
of accused in custody for a 
period of 15 days, pending in 
vestigation, sec 1G7 227 

police officer to send accused to — 
when evidence sufficient to 
justify his trial, sec 170 231 

power of — to detain recusant com 
plainant or witness in custody, 
sec l7l 231 

inquiry bj — into cause of death of 
person dying in police custody, 
sec 17G (1) 240 

power of — to order dead bodj to 
be disinterred and examined, 
see 176 (2) 2W 

power of certain — to issue sum 
mons or warrant for offence 
committed beyond local juris 
diction sec 188 (I) 250 

cognizance of offences by — , sec 

J90 256 

power of—atter proceedings taken 

under sec 190 sec 190n 265 

transfer of cases by — , sec 192 K7 

powers of — after transfer, sec 92n 269 

examination of complainant by 

— see 200 300 


Magistrate— (confd ) 
procedure bj — not competent to 
take cognizance of the case. 


sec 201 305 

inquiry into complaint by—, 

sec 202 306 

dismissal of complaint b) — , 
sec 203 310 

issue of process by — , sec 801 813 

may dispense with personal 

attendance of accused, sec 203 314 
power of— to commit for trial, 

sec 206 817 

procedure to be adopted by — in 
inquiries preparatory to com 
mitment, sec 207 318 

taking of evidence produced by — , 

sec 203 SI 9 

discharge of accused by — , see 209 823 

when charge to be framed by — 

against accused, sec 210 S23 

power of — to examine witnesses 
named in list given by accused, 
sec 212 829 

power of— to examine supple- 
mentary witnesses, see 219 337 

—may convict accused Jn 
summons case on his ad 
mission, sec 213 S74 

procedure by — when no admission 

made sec 214 875 

pouer of— to record order of 

acquittal, sec 245 876 

power of— to sentence accused, 
sec 245 (2) 876 

finding by— not limited by com 

plaint or summons sec 246 877 

power of— to acquit accused for 
non appearance of complain 
ant, sec 247 877 

power of — to permit withdrawal 

of complaint, sec 218 879 


power of— to stop proceedings 

when no complainant sec 219 3S0 
power of— to award compensation 
for false, frivolous or vexatious 
accusations sec 2S0 860 

procedure by — m trial of warrant 

cases sec 231 259 359 

power of — to discharge accused in 

trial of Warrant cases sec 2o3 391 
power of — to convict accused on his 

pleading guilty sec 253 394 

issue of process by — for compelling 

production of evidence, sec 257 393 
power of — to acquit or convict 

accused sec 2o8 400 

power of — to discharge accused 
for absence of complainant, 
sec 259 401 

power of certain — to try offences 

summarily, sec 260 40a 

examination of accused before— t® 
be evidence in Sessions trial, 
sec 287 430 
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Magistrates— (contJ ) 
power of certain — to tender pardon 

to accomplice, see 3J7 485 

procedure where Provincial— 
cannot dispose of any case, 
sec 3 16 515 

procedure when after commence 
ment of inquiry or trial, — finds 
case should be committed 
sec 317 516 

power of — to act on evidence re 
corded by his predecessor, 
see 350 523 

record of evidence in trials by 

1st and 2nd class—, sec 335 527 

procedure m eases submitted by — 
not empowered to act under, 
sec 562, sec 380 559 

power of — to stay execution of 

sentence of whipping, sec 99* 571 
appeal from order of— requiring 
security for keeping the peace 
or for good behaviour, sec 406 593 
appeal from order of— refusing to 
accept or rejecting a surety, 
sec 406A 591 

appeal from sentence — s by 2od 

and 8rd class — sec 407 59* 

transfer of appeals to Ist class — , 

sec 407 (2) 594 

appeal from sentence— s by 1st 
class — sec 403 956 

no appeal from sentence by — on 
plea of guilt by accused sec 
412 *53 

no appeal from sentences b> — in 

certain petty cases, sec 413 599 

no appeal from summary convic 

tions by—, sec 414 COO 

power of — to call for records of 

inferior courts sec 433 646 

procedure by — in case of accused 

being a lunatic sec 464 C92 

power of— to release lunatic pend 

ing inquiry or trial sec 466 695 
resumption of inquiry or trial 

l,y_^ sec 407 697 

procedure on lunatic accused 

appearing before — , sec 46S 697 

procedure by — where accused 
appears to have been insane 
sec 469 C5S 

not to try offences referred to 

m see 193 when committed 
before themselves, sec 437 


Magistrates— (contd ) 


817 

817 


local inspection by — , sec 53915 

not to try case in which he >s 

personally interested, sec 5VJ 8O5 
practising pleader not to sit as- 
sn certain Courts, sec 557 gjj 
provision for powers of— lieine 
exermed by their successors 
in office, sec 550 
power of— to take cognizance of 
offence of rape by husband. 

870 

Maintenance 

children, 

sec 438 (1) _ 

Magistrate may direct payment of 

sec°m 

enforcement of order of— 

483 (3) ’ 

wit, livin, m .dulttry ot 

Magistrate may cancel order of— 
on proof of wife’s adultery or 
refusal to live with her 
husband sec 483 (5) 
wh«n Wagistrott moy dettmin,- 

•ppliotion ,,pa,te , , 

poll,; ol Court to order paymS 
ol^eoau m-appl.aal.ona'; 

nature of— case sec 488ii 
liability of husband for 

— . sec 4S8n • 

of children, legitimate or ill.. 

gitimate, sec 43Sn 
modification of an order for— 


alteration in allowance for 


—by Magistrate 

powered bj law sitiate' 
ceedings sec 530 


Majority 

opinion of— of jurors under 


731 


power of certain — to issue orders 
for maintenance of nncs and 
children sec 133 
power of— to make alteration — 


I Sessions 


150 


tenance sec IWJ •' 

wer of provincial subordinate — 
to appo fof commis 

sion, sec 500 * 


726 

betsveen 21 and CO years 

736 age liable to serse as Juror 

assessors sec 819 
exemption of certain — from 
lence of whipping see 85 
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Manager 

«arr!int may be directed to — of 
land for arrest of escaped 
convict, sec 78 


^lark 

prevention of injur> to public land 
mark or other — used for navi 
tion, sec 152 

Market 

included in the expression 

land or water , in sec 145 

Marriage 

prosecution for offences agninsl — , 
sec 19S 

Married Momen 

prosecution for enticing a«a> — , 
sec IGS 

offence of enticing or detaining — 
compoundable, sec &15 

Material Error 

effect of-^-in charge sec 232 

^laterials 

search of place containing — for 
counterfeiting coins, sec 93 

Meaning 

duty of judge to decide upon the — 
of documents given in evid 
ence, sec 293 

dut> of jury to decide the— of 
all tecnnical terms, sec 299 

Measures 

Inspection of weights and— by 
police, sec 153 

Medical 

examination of corpse where 

there is any suspicion as to 
cause ol death, sec 174 (8) 

deposition of — witness on coramis 
Sion may be given in evidence 
although deponent not called, 
sec 509 

exemption of — practitioners from 
serving as jurors or assessors, 
sec 320 

destruction of— drug or prepara 
tion, sec 521 

Court’s power to summon and 
examine — witness, sec 509 (2 

Memorandum 

by Magistrate at foot of record 

of confession by accused, sec 
JM (3) 

- of substance of evidence of 
ivitnesses in summons cases 
and certain other trials, see 
335 


Memorandum — (contd ) 

of etidence of witnesses in 

Sessions trials and certain 
71 other cases, sec 35G (3) 529 

— of objection made by witness 
to anj part of his evidence 
when read over to him to be 
recorded sec SCO (2) 531 

192 of examination of accused, 

see SSI (4) 533 

Mcaiof} 

1G2 use of police diarj bj police 

officer to refresh — , sec 172 2S4 

Merchandise 

293 conditional order bj ^lagistrate 

for removal of — injurious to 


health, sec 133 141 

293 Military 

arrest without warrant of deserter 
510 from — service, sec 51 (1) (6) 49 

use of— force in dispersing unlaw 

fu! assembly, sec 129 ISC 

Sal powers of commissioned-officers to 
disperse unlawful assembly, 
sec 181 isr 

appointment of— jurors, see 317 476 

87 delivery ter— authorities of persons 
liable to be tried by—, sec 
319 (1) 800 


Members 

455 - -of Legislatures exempted from 

serving as jurors, sec 820 (oa) 477 

456 

Ministers of religion 

are exempted from serving as 

jurors or assessors, sec 820 (b) 477 
193 

Minor 

bond for good behaviour of — to be 
executed only by his sureties, 
see 118 proviso (3) 121 

233 complaint lor breach ol con 
tract, defamation and offences 
against marriage may be made 
by anj person on behalf of — , 

763 sec 193 29o 

complaint for adultery and entice 
meat of married woman may 
477 be made by a person on behalf 

of — husband, see 199 298 

782 objection by natural guardian of — 
to complaint by person other 
763 than person aggrieved, sec I99A 299 

objection to — acting as juror, 

sec 278 (b) 423 

any person competent to contract 
on behalf of a— may compound 
211 an offence on his behalf, sec 

345 (5) ^ 512 

bond required from a — may be 
executed by his sureties only, 

527 sec 514B 772 
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I^Iinor — (contJ ) 

power of Court to trtat — offenders 

as First Offenders, sec 562 877 

Minor ODence 

consiction for — though not charged 

with It, sec 233 3G5 

Misappropriation 

offence of criminal — where triable, 

sec 181 (2) 215 

charge of criminnl — to specify 
gross sum cohering a period of 
one >ear, sec 222 3U 

offence of dishonest— compound 
able with permiss on of Court, 
sec 313 (2) 510 

Mischief 

security for good behaviour from 
person believed to ciusc — 
habituall], sec 110 (d) IIO 

offence of — compoundable, sec 315 510 


Motabie Property 
levy of fine by attachment and 

sale of — , sec dS6 5G3 

attachment and sale of — for re- 
covery of penalty on forfeited 
bond, sec 514 763 

order for disposal of— regarib ig 
which offence committed, sec 
517 773 

Muiticipal 

Summary trial of offence against — 

Acts, sec 261 403 

Judge or Magistrate not personally 
interested by reason only that 
he is a — commissioner, see 556 865 

Murder 

offence of being a thing and com 
mitting — and of dacoity with — , 
where triable, sec 181 246 




Misdirection 

what constitutes — , sec 2£>3 
verdict of jury can only l>e altered 
or reversed by Appellate Court 
on ground of— by judge sec 
WJ 12) 

instances of— to Jiir>, set 20rn 
finding of Court not to be reversed 
on the ground of — unless it 
has occasiontd a failure of 
justice, sec 537 (e) 


Name and address 
arre-t of person coiniiiittint offence 

iDd refusing to give-, sec 67 68 


612 

413 


Narrative 

evidemc to be ordinanh 
<lo\\ii III form of— set 


taken 


537 


—of juror*' in trial of Turopeaii 
and Indian I riush subjects sec 


Mistake 

amending verdict of jury deliver 
ed b>— , sec SOI 
power to order suflicient seciifi 
ties when insufficicnl setiirili s 
have been accepted through — 
sec 501 

Ml\ed Jury 

for the trill of I iiropcjn viid 

Indian British subjects and 
others, sec 27o (1) 


deposit of— in lieu of bond sec 517 
payment to innocent purchaser of 
— found with accused sec 310 

Mother 

See ‘ 7Ininlomnce 
Mother longue 

local Government imv ilircct evni 
ence to be taken in— of judge 
or 7Iagistrale, sec 3 j7 (I) 


103 


755 


Native Indian subjects 
lijbiliiv <>f— for offences comniitt il 
out « f Priti'li India eec JSS 
trial of — jointh accuse 1 witli I uro- 
peau Ilritisli subject set 28o \ 


427 


Native States 

habilitv of Cntisli subjects for 

offences coiimiitted in spi- 

tSS ’ ^ 

coniii ission fur ixamimtion of 
witnc s resaimg in am— sec 
503 (21 


422 Naturalised 


Priti il Island, oy 
'c "* r'ritisl, 


6 


779 Navigation 

jM h c .•hcer I lav 
prevent injur' 


interpose to 
am nark 


102 


136 
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neglect 

order of mainteiniice of wnes lud 
cliildren upon proof oj— to tl‘> 
bo bee 488 


sew* trial 

when — inaj be directed on altera 
tion of charge ^ec 229 
jiower of appellate court to direct 

— on accodiit of material error 
in charge, sec i12 (1) 

on change of ]ur\ , sec 282 

wheir assessor is unable to 

attend sec 285 (2) 

on discharge of jurj sec “lOS 

— — on change of Afngistrate, sec 
350 

power of II L to order — on hear 
mg reference under sec 374 
sec 376 (b) 

power of appellitc court to direct 

— see 423 


Son appearance 

effect of— of complaimnt in sum 
nions case® sec 247 
effect of—of eompbimnt ni warrant 
cases sec 2d9 


Son bailable Offence 
dehnitioii of—, sei 4 (1) (b> 
commission of— in or near village 
to 1 e reported by s illage head 
man hndliolder etc to nearest 
Migistrate sec 45 (1) (c) 
private person miv arrest nti> 
person c o m ni 1 1 1 1 n g— in h«s 
new sec 59 {1} 
wamni to landholders etc ior 
arrest of person accused of— 
offence sec 78 (1) 
when bail niav be taheiii in case of 
— offence sec 497 


Non cognizable Offence 
definition of — , sec 4 («) 
arrest of person committing— 
offence, sec 57 
information in—, sec 155 (1) 
investigation into — , sec 155 (2) 
discharge of accused in — , for 
absence of complainant seC 
259 


Non commissioned Officer 

— may be required to disper®c 
vulawful assembly by mihtafj 
vO ce, sec 130 


Non direction 
See Misdirection’ 


Notice 

— of Sittings of H C Sessions 
to be published in local official 
726 Gazette, sec 31o (3) 484 

— of apl>eal to be giien to appel 

lant sec 422 610 

— to I iililic Troscentor of applcca* 

tion for transfer, sec 526 (6) 790 


Nuisance 

conditional order for rcniov al of — , 
''51 i;ec 133 

■f-"* service of order for renioial of — , 
I'M ^13 

■f'’® order for removal of— when to lie 
made nb-*olute, sec 140 

coiisetiueiice of disobedience to 
523 order for removal of — , see 

140 (21 

injunction pending mqiiirv into 
553 CMsteiicc of—, sec 142 

Magistrate niaj prohibit repetition 
®12 or continuance of public — , sec 

143 

power to issue order absolute at 
eiiiee in urgent ca«cs of — , 

J77 

proceedings void, where Magistrate 
net empowered hv law makes 
an order as to a local — sec 
SJO (g> and (h) 


141 

U» 

152 

152 

154 

154 

155 

818 


0 


41 

59 

71 

700 


58 

19o 

196 


401 


136 


Oath 

c\aminatioti of complainant on—, 

sec 2M 300 

no inqmrv b> Magistrate into 
truth < f complaint unless com 
plaiiianl evaniined on see 
202 (II (Ji 306 

power of Magistrate to take evi 
denee of w itnesses on — , sec 
202 (2\) 306 

to jurors on being empannelled, 

sec 281 424 

no — to be administered to accused, 

sec 342 (4) 499 503 

forms of — and affirmations, sec 

543 («) 852 


Objection 

to jurors when mav le taken 

sec 277 

— — to juror without stating 
grounds, sec 277 
grounds of— to juror, sec 278 
decision oii— to juror, sec 279 (1) 
snpplv of place of juror against 
whom — allowed, «ec 279 (2) 

to order of conimitnient bj 

Magistrate not empowered, sec 
532 

taken before commitment sec 

532 (n) 


423 

423 

423 

424 

424 

822 

822 
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Obscene 

power of court to order destructon 
of— lioolxS or tilings, see 621 


Obstruction 

arrest of person without warrant 
for causing — to police ofheer m 
the e\.emtiori of his duty, sec 
54 

power of Magistrate to direct re 
mo^al of anj— to way, n\tr or 
rhatinel, sec 113 (!) 

power of ^lagislrate to direct 
ahstciition from 3113 act to 
pre\eEt~to any person lawful 
1« emplo\eiJ, sec 144 (1) 


Occupant 

of place searched to be per 

nutted to attend during search, 
sec 103 (31 

Occupation 

power of Magistrate to direct ony 
person to desist from carrsing 
on an\— injurious to health or 
ph\8!Ctl comfort of the ioiin 
muinte, sec 133 (1| 

Occupier 

— of land Ixmod to report certain 
matters to police or Magi»tntc 
sec 45 


ORencei 

See ' Copinrablt Ofience”, Noo. 
Cogniaine Offence’ “Mmor 
Offence" 

definition of laihblc ind non lail 
ihle~, see 4 (1) (b) 
definition of icignizable— , sec 4 

(11 (f>) 

definition of noil coentzaWe— sec 
4 (11 («1 

definition of — , «ev 4 (t> («>) 
trial of— under i 1’ C see 28 
trial of— undtr other Jiws mtc ^ 
power to tn— not putuslialdc with 
diath, sec 3P 

liabihlv of llritisli •til))e‘ts for— 
coniinittcd out of hritish India 




"mitted liCMiiid Ion! juti^tc 
tion sec iSfi (11 

trnl of— Railway Tele 
graph r<"t tlfticc and \rms 
\ce <=ec IS4 

cognitaiice of — b\ Magi'lrftU* -ec 

coenirai’C*^ ‘>f— wiitcnipt cf law 
f«! autluiriti of pul hi •.enaBt'- 
vec 135 (11 (‘ii 

c o c u ' r a n ‘ c of— aCMU't pabiti 
jn-tice. -ev I3=i ji* (M 


Offences — {contd ) 
cognizance of— relating to docu 
782 meets gnen m evidence, sec 

195 fl) (c) 274 

prusecutioti for — against the State, 

sec 196 287 

cognjzante of — of cnminal coiispt- 
racj, sec 196 V 230 

form of charge m case where it is 
doubtful what—hatc ficcn com 
imttcd, sec 2.16 362 

I4J wlien, person charged wstli one — , 
can be com icted of anotlier, 
sec 237 364 

wJicn— proved included in— cliarged 
J5S stc 238 {!> 365 

sei>arate tharges for distinct — , 

sec 233 353 

what-^nat be jointly tried, 
icc 239 368 

three — of same bind withm lear 
nni be charged together, sec 
234 (1) J55 

power to try i ertim— suinainrih 

sec 260 403 

list of tonipouiidal'Ie— sec 34s SIO 

a € c 1 1 u g administratKiii of 

justue *ei 476 701 

for what— Ind iini be taken 

M.I 196 748 

trial br juri of— triable with 

assessors, sec 516 (1) 8^7 

trul with assessors of— trublt hv 
pirs sec S16 (21 827 

tfgnuanic 1 f— of rtjit In husband, 
se< 56t 876 


tttiender 

V Iirsl tiffsiidrr 
pursuit of— into other jari'dn tiiuis 
set SS 

preseme of proclaimed— to U noti> 
fied to poliie or MagistnU h» 
Milage litadmin laiidliohlers 
uid otfrers sec 4a 
scsurnv for g<i<K.! l>eht\iiiur fro 11 
hal itual— set 1 10 
dLUliIxil of — itleiidilis lowrl s,.t. 
t-vl 

w irraiit for Um of fine to iiUtli 
lueirt and 'dt if properti 
lil»in,ms 111 — set iSfi (II (ai 
stjitciise on— olnads sentemed for 
anotlier oKciise sic 397 ; 

sontniemetit ol v luthfuJ — m re 


ftr 


199 

soltms 


<iis«.!tari.e of- 
apt 1o^\ • 

recurd of exiderite when— onknown, 


of 



lost 
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Offender — (contd ) 

power of court to release certain 
convicted — on probation of good 
conduct, see 56.5 (1) 

Oflcnsiie ^Veapons 

See “Weapons" 

Officer 

dut\ of — couimanding troops re- 
quired bi Magistrate to <li<u 
per«e unlawful asseniblv, vec 
110 

conducting prosecution ma\ 

withdraw remnitnng charges on 
conviction on one of several 
charges, sec 240 

in superior cvv s\ employ ex- 
empt from Inhilitv to sene os 
jurors or assessors sec 320 

cnnimis'ioii for examining witness 
in Native States niav lie issuedi 
to— represcntiiii' Ilritish Govt, 
sec 503 (2) 

—concerned m sales not to pur. 
chase or bid for nropertv, <ec 
560 


Officer ii^ charge at jail 
warrant for execution of sentence 
of imprisonment to Ijc directed 
to— sec 3S4 

whipjung to be inflicted in presence 
of— sec 391 (2) 

Officer In Charge of Police Station 
dcfinitioii of — , sec 4 (f) 
procedure when — deputes subor 

dilates to arrest without war- 
nnt, sec 66 ( 1 ) 

to report all vases of arrest 

without warrant to Pistnct 
Magistrate, sec 62 
niav issue written order for 
production of document or other 
thing, sec 94 (1) 

•^inav command unlawful asseni- 
blj to disperse, sec 127 

niaj disperse unlawful assem 

blv bv civil force, sec 128 
power of~to inspect vveights -jnd 
n easures sec 153 (1) 
information in cognizable cases to 
be gi'vn to — , sec 154 
information in non cognizable cases 
given to — sec 155 
power of — to investigate into cog- 
nizable cases, sec 156 
procedure to he followed bj— -where 
cognizable offence is suspected, 
sec 157 

power of— to direct search of any 
place sec 165 

vihcn— imv require another to issue 
Starch warrant, sec 166 


Officer jn charge of police station — (contd ) 
report of nivtstigatiou by sub- 

ordiiitlc police olTiccr to be 
877 forwarded to—, seC 168 2J0 

power of — to release accused on Ins 
executing a Ijoiid, where tlierc 
tlKrc IS not suIBcicnt eiidence 
against him, sec 169 2.31 

to send accused to Rfagistratc 

when evidence Js sufficient, sec 
170 231 

dull of — to imjuire and report on 
13G cases of suicide, etc , sec 174 237 

jxjwer of— to release accused on 

Inil, see 496 748 


Omission 

to give infornnlion under sec 

447 docs not vitiate proceed- 
mgs. «ec 634 S2G 

effect of — to prepare charge, sec 

535 826 

finding or sentence when re- 

' vtrsible bv reason of— in charge 

or other proceedings, sec 537 828 


Opening Case 

^for prosecution, sec 286 (I) 428 

for defence, sec 290 442 


Opinion 

judge uiav express — oti questimi o( 
fact or cif mixed law and fact, 
sec 298 (2) 455 

dcliverv of — of assessors eec 309 
« ( 1 | 463 

jy Oral Evidence 

See • I V ideijcc ’ 


62 Order 

— — 111 writing necessarv for arrest 
bj subordinate police officer, 
82 sec 56 (1) 

• for nttachment of yirojicrtv of 

134 person absconding, sec 88 (1) 

written — bj police officer for pro- 
136 di'Ction of document or other 

tiling, sec 94 (I) 

193 • b> Magistrate for fumisliing 

securit) for keeping peace, 
191 sec 112 

copv of — under sec 112 to accom 
195 pun} summons or warrant, sec 

115 

197 conditional— for removal of nui- 

sance, sec 133 (1) 
service of — under sec 133, sec 

198 134 

- ■ absolute in urgent cases of 
123 nuisance, sec 144 

as to costs of local inquiry, 

225 sec I4S (3) 


57 

77 


114 

116 

141 

143 

155 

190 
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Penal Code — (contd ) 
courts conipctent to try offences 

under—, sec 28 2J 

release of person convicted of 
offence under — jiunislialile with 
not more than two jears' jm 
pnsonment, with admonition, 
set 562 (lA) 877 


Person in Authority 

not to offer mj inducement to 

accused, sec 1(33 2 10 

lelftion 

appeal to he presented in form 

of a — , sec 419 606 


Penal Seraltude 

persons sentenced to — not punish- 
able witli wliipping, sec 393 
ib\ 

execution of sentence of — on escai>- 
ed convict, sec 396 (1) 
sentence on offender already 
sentenced to — , sec 397 
power to commute sentence of 
— , sec 402 

Pinaltj 

——for non attendance of jurors 
before H C , sec 318 
— . — for non attendance of jurors 
and assessors, before Sessions 
Court, sec 332 

Perishable Property 
power of court to order initnediate 
sale of—belonging to absconder, 
sec 88 (6) 

order for disposal of — regarding 
winch offence committed, sec 
517 (1) 

power to sell—, sec S2S 


cogiiirance of offence of — , «ec 
195 (c) 

prosecution for — in respect of state- 
ment made bv approver, sec 
339 (3) 

Petmissiow 

o ff e n c e s conipoundable With — of 
Court, sec 345 (2) 

to conduct prosecution, sec 

495 tl'j 


Petty Cases 

no appeal in—, ^ec 413 599 

570 appeal in— on comhmation of two 
more punishments, sec 


572 


415 


600 


574 Place 

ilefinitioii of—, sec 4 (^) 9 

5“^ of sitting of Court of Session, 

see 9 (2) 13 

xcarcli of— entered b> person sought 
to be arrested, sec 47 46 

4'' procidiire where ingress to— to be 
searched, not available, sec 

i>oweT to breaV. open door or 
window of anj— for purposes of 
liberation, sec 49 47 

• — of holding sittings of High 
Court, sec 335 484 

effect of proceedings m wrong—, 
sec 531 820 

773 

788 •*«« , 

of accused in warrant c-iscs, 

see 255 394 

—of accused to be entered m 
274 reconI in sumnnrj trials, sec 

263 4U 

of guiltv in sessions trials, sec 

492 271 (2> 417 

to he recorded sec 271 (n) 419 

of accused to be recorded m 

Presidenev Magistrate’s judg- 
510 ment, <;ec 370 554 

no appeal on convic’tion on — of 
•Jfe sfti i.Vl s-ia 


Personal Attendance 
power to dispense with— of person 
required to furnish security for 
keeping the peace, sec li6 116 

Magistrate insv dispense with — of 

accused, sec 205 (1) 314 

record of evidence in maintenance 
proceedings when — of husband 
IS dispensed with, sec 488 
(6) 727 

when — of Witness mav he dispensed 

with, sec 503 756 

Personal Interest 

3udge or Magistrate not to trv 
case m which he has anj — , 
sec 556 865 


Pleader 

defimtion of — ’sec 4 (r) 9 

■'lagistrate mav permit accused to 
appear bv his — , sec 205 (I) 314 

—exempted from serv mg as juror 
or as*,essor — sec 340 (1) 495 

person accused of criminal offence 
n’aj of right he defended by 
a—, sec 340 (1) 495 

petition of appeal maj be presented 

bv — for appellant, sec 419 606 

" -engaged for prosecution to act 
under directions of Public Pto- 
seentor, sec 493 741 

practising — not to sit as Magis- 
trates in certain courts, sec 
557 873 
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lice 

1 e 1 lui) tcqu re asS stino. 

fron publ c ec 42 
Ltxle 1 ot to ai 1 1 to — u lo i s i 
Calcutta and Hon ba sec 1 

nre entiaeacto of — Cl an 
Mil 

JO er» of— to act gate Clan 

M\ 

JO cr to — to se ze j ropertj ans 
I ected to be stole ec SSO 
po er of super or officers of sec 
551 


Tol ce Report 

not a CO pla 1 1 sec 4 {/ ) 5 

38 to be for arded to Idag trate 

tak ng cognizance of offence 
ec 171 ( 1 ) 236 

• ca es of s e de etc sec 

|74 217 

190 j nate pol ce officer 

sec irg 230 

194 cogn zance of offence bj 'Mag s 

trate pot a— sec 190 (1) (1>) 256 

1 ol ce Stat on 

def n t on of sec 4 {$) q 
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CODE 01 CRIMINAL PROCEDURE 


Tost OITice — (contJ ) 
proceeditifjs ^ol(^ wlicrc Mngi‘tr»Ie 
11 t emiiowcred i«sites search 
warrant for production of ati\- 
tliing m tlic — , SIC fb) 

Postponement 

o^ issue of process, sec 202 

of proceedings in nni incjuirx 
or trial, sec 144 (1) 

of npital sentence on pregnant 

woman, sec 182 

of proceedings where accused 

IS of unsound mind, sec 464 

of Sessions trill where accused 

appears to he a lunatic, sec 
465 


Pregnant woman 

postponement of capital sentence on 


— , -iec 382 561 

818 Prelimfnar) enquiry 

power of Magistrate to hold — , sec 

159 199 

J06 '** certain cases, sec 196B 291 

503 Presence 

cominission of non cognizable 
5 gj otfeuce in — of police officer, 

sec 57 58 

59 * arrest bt priiate person of any 
person committing offence iii 
Ins — , sec 59 59 

g 93 Magistrate max arrest person con* 

inittmg offence in Ins — , sec 64 64 


Powers 

of Courts, Chap III 

of Local Go\t to rehex c 1 G 

of Prisons of certain function', 
see 471 (2) 

of G G in Council to transfer 

criminal cases and appeals, sec 
527 (1) 

of Local Go't to authorise 

District Magistrate to xxitlidraxv 
classes of cases, sec 52S (1) 

of court to summon material 

witness or examine person 
present, sec 540 
— -ijf Local Govt to ajipoint place 
of imprisonment, sec 541 (I) 
— of Presidency Magistrate to 
order prisoner in jail to be 
brought up for c\aniinatioit, 
sec 542 (1) 

of Court to pax expeiues or 

compensation out of fine, sec 
545 

to police to seize propertv sns 

pected to Iw stolen, sec 650 

of superior officers of police, 

sec 551 

of certain 'Magistrates to com 

pel restoration of abducted 
female, sec 652 

-of Chartered H C s to make 

rules, for inspection of records 
of subordinate Courts, sec 554 
— -of Local Government to decide 
language of Courts, sec 558 
provision for — of Judges and Magi« 
trates being exercised by their 
successors in office, sec 559 

of court to release first 

offenders on probation of good 
conduct, see 562 


21 

701 

803 

806 

847 

8a0 

850 

8a3 


864 

874 

874 

877 


Predecessor 

power of Magistrate to rescind or 
alter order made under sec 
144 by his — in oflice, sec 144 
(4) 155 


Persidency Magistrate 
See "Magistrate’ , "Chief Presi- 
dcDcy Magistrate” 

Appointment of—, sec 18 19 

local limits of jurisdiction of—, 

s«c 20 20 

when subordinate to Chief 

Presidency Migi-tratc, «cc 2! 

{ 2 ) 21 

Sentences which— may pasx, sec 

32 (1) (a) 27 

may issue warrant for search 

of house suspected to contain 
stolen property , forged docu 
ineiits, etc, sec 98 87 

may issue warrant for search 

of persons xxrongfullx con- 
lined, sec 100 91 

max m conxicting a person for 

offence iinolxing breach of 
peace, order him to furnish se- 
curitx for keeping the peace, 
sec 106 97 

— — may require security froai per- 
son likelx to disturb the public 
tranquillitx , sec 107 100 

may require securitx for gooil 

belmiour from person disse- 
minating seditious matter, sec 

108 J08 
may require seciintx for gowl 

lieliaxiour from vagrants and 
other suspected persons, sec 

109 109 


max require securitx from liabi 

tual offenders, sec 110 UC 

power of — to record statements and 

confessions, sec 164 211 

power of — to issue summons or 
warrant for offence committed 
licxond local jurisdiction, sec 
186 (1) 250 

cognizance of offence bx — , sec 190 256 

power of — to stop proceedings when 

no comidaiiiant, sec 249 150 

power of — to tender pardon to ac- 
complice, sec 337 -155 
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rresidenc) >'tfij;islraie'-(con1d ) 
report of ctulencc iii court <f — , 
see 3<?2 

juili.'ncnt bN— , «ec 170 
Ho a|>i>eal from juc!>;mciit of — . 
wlierc acensej pleads gmity, 
see 412 

reference b»— to H C , *ec 412 
statement b> — of grounds of his 
decJ«ion to l»c considered 
II C , see 44\ 

power of— to issue order for main 
Unance of wues and children, 
sec 483 

nia} dispense with attendance 

of an\ witness, sec 503 

niai order atticlicd properlj 

to lie sold where no claimant 
appears within 6 months, sec 
$24 

power of— to order prisoner id 
jiil to be brought up for ex 
aminntion, sec 542 


riesideney towns 

—to be deemed districts, sec 
7 (■!) 

tiumlicr of jurors to l;e summoned 
in—, sec 318 tl) 
apjieal from convictions in contempt 
coses in—, «ec 48'’ 
coinniissiun in ease of witnesses 
being within— see 504 
comfiensatioii for wrongfully caus. 
ing arrest of ane person within 
— , sec 553 


Prevention 

police officer may interpose for— 
of cognisibic offence, sec 14** 

b) police officer of injury to 

public properte , sec JS2 

I reventne Service 
jiersons engaged in the— in the 
Customs IJejit exempted from 
serving as juror, see 120 (d) 

Previous Acquittal 

of per-oii bars fresh trial lor 

same offence sec 401 (I) 

how proved, sec 511 


Previous Conviction 

when to l>e set out in ilnrgt. 

sec 221 (7) 

nroeedurc in trial in vi«e of — see 
255 \ 

— — Irfirs fresh trnl for sune 

offence, sec 401 

when accused nnv l-c retried not 
witlistindnig — of offence cvm- 
tituted hv the same nets set 
403 (4) 

137 


Irevlous Sancllon 

— of I ocnl Govt necessary lor 
51fi prosecution for offences against 

554 the Stale, sec 196 287 

of Locil Govt necessary for 

p r o s e c u tl o n of judges and 
593 public servants, sec 197 291 

643 

rtlesls 

exemption of— from serving as 

juror or assessor, sec 320 (f>) 477 

726 Prince 

liability of Itritisli subject for 
7aC offences comniitted in the ter 

ritory of mtive — , sec 188 252 

commission for eximiiiation of 
Witnesses residing in the ter 
78 rilory of any— m India, sec 

503 (2) 757 


850 Printing 

offence of — defimatorv matter com 

Jioundable, sec 145 (1) olO 


12 private persaii 

arrest In— set 69 50 

476 


723 

760 

863 

192 

192 


477 

581 

765 

140 

193 

SS.1 

583 


Procedure 

bv 5faqistnte not en pi wend 

to order securitv for hetpmg 
the peace sec 107 (3) 

where person apiears ti> show 

cause against an order for 
removing public nui«aiice sit 
137 

where person claims jnn for 

irting whether the order to 
aluite a public nni''imL i- 
reasonnble or not -ec lib 

where jun finds xiagistnte s 

order directing rcmmal of 
public nuisance to l>e levson 
oble «=ec 119 

where existence of a jiublic 

right IS denied sec 110 \ 
—on order I^eing inidt absolute 
umAir ICC iSa n? or 
- — on failure to opponil jurv or 
omission to return virdiit. 


—where ih'l nic coniinimi. 
etc IS likilv It ivii'c 
of jea e set US 
— whirr lo^mrnML iffeiui 
|HX-teil et 1S7 
where j>«ilue iiivc'tigiti 

not tn ti>ni]leti<l witli 


Ml istriti s 

— f>n ifiluati 
prusceUte sc 


|S7 (II 
f T sanction 
105 (u) 


101 

147 

148 

150 

151 
iSZ 
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CODE Oi CRIMINAL PROCEDURE 


Procedure— (contd ) 

b} Jlagistrate not competent 

to take cognizance of case. 


sec 201 305 

in inquiries preparatorj to com- 
mitment «ec 207 318 

on commitment without charge 

or with imperfect charge, sec 
226 345 

in suniniQii'i case, sec 211 372 

where no aclmissioii is made 

by accused, sec 244 374 

in warrant cases, sec 251 389 

for summons and warrant coses 

applicable in suniimr) trials 
sec 262 410 

when assessor is unable to 

attend, sec 28a 426 

after examimtion of witnesses 

for prosecution in sessions 
trials sec 289 439 

where ]urA not unanimous set 

302 4S3 

— —where Sessions Judge dis 
agrees with verdict of jur\ 
sec 307 464 

lit case of jirevions conviclicn 

Si-c 310 472 

Ill trial of persons wtio have 

accepted tender of pardon, 
sec 339A 492 

■ — where accused does not under 

stand proceedings, sec J4I 496 

when after commencement of 

inc]uir) or trial, Magistrate 
find') tint case should be com 
n itted, sec 347 516 

w hen Magistrate cannot pass 

sentence sufficiently severe, sec 
349 520 

procedure in regard to evidence 

when completed, sec 360 534 

Ill case of difference of opinion 

between judges composing a 
bench, sec i7S 558 

-.ij? raivKs JJ C 

for confirmation, sec 379 559 

in cases submitted bv Magis 

trate not empowered to act 
under sec 562, sec 380 559 

— where punishment of whip 
ping cannot be inflicted, see 
t95 571 

where judi,es of Court of appeal 


Procedure — (contd ) 

in case of person comiiiilted 

before II C or Court of 
Sessions being lunatic, sec 
465 695 

— — on lunatic accused being 
brought before Magistrate or 
Court, sec 468 697 

where lunatic prisoner is re- 

I>ortcd capable of making his 
defence, sec 473 701 

where lunatic confined under 

sec 466 or 471 is declared fit 
to be discharged, sec 474 702 

— m case of offences affecting 
the administration of justice, 
sec 476 703 

— Ill certain cases of contempt, 
sec 480 718 

——on forfeiture of bond sec 514 768 

Ill case of insolvency or death 

of surctv or when n bond is 
forfeited ecc 514 k 772 

bv Iiolne upon seizure of pro- 

perty stolen sec 523 (1) 785 

where no claimant to attached 

property appears within si'C 
months, sec 624 (1) 783 

where person claims to be 

dealt witli as European or 
Indian British subject or as 
Puropcon or Ainentati, sec 
528 \ 815 

Proceedings 

subsequent to order to furnish 

sccuntv, sec 120 126k 12184 

conditions requisite for initiation 
of— , sec 190 199 k 256-300 

coiimieticement of — before Magis 

Intes, sec 204 205 313 16 

m case ol certain olfences 

a f( e c 1 1 n g administration of 
justice, sec 476-87 703 26 

irregularities which do not vitiate 

— , sec 529 817 

irregiilanties winch vitiate — , sec 

m wrong place, effect of, sec 

531 820 

finding or sentence when reversible 
by reason of error or omission 
HI—, sec 537 828 

distress not illegal for defect or 

want of form in—, sec 538 843 

copies of — , sec 548 853 


are equally divided, sec 429 639 

when question arising in on 

gilial jurisdiction of II C , 
reserved by Judge, sec 434 (2) 643 

for trial of Furopeati Bntisli 

subjects III warrant cases, ^cc 
445 687 

-where accused appears to be a 
lunatic sec 464 692 


Process 

Sec ‘ Summons”, ‘‘Warrant”, “Pro- 
clamation” 

postponement of issue of—, sec 
202 

issue of — , sec 204 

for compelling jiroduction of 

evidence at instance of accus 
ed, sec 257 


306 

313 

39S 
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frocesi— (wnid ) 

Vo compel at endaSCe SCC 

68-93 63-S^ 


rtoctaimed Offentier 
dul> of \iflage 1 eaili au anil otJ era 
lo rcfiort {Ksence of «»tlni 
tie \ Have «ee ii> fl) (6) 41 

power of poi ce to atresV — wuiioat 

w arrant sec 5i (3) -JS 

arrest b i r \ ate neraon of sec 

S9 59 

PracIamaOoR 

fot per o abseoj. dc sec 

87 76 

sere CB of order for removal ^ 
paid e no ssnee n ay be b} — 
sec 134 (2) MS 

reqn rin? appearance of perso 

da 01 ng attacl eU propert sec 
523 (2) 783 

I roduction o! Dotumenfs 
summons for — sec W 8^ 

search watrant for— &ec 90 w 


ftoo! 

of sect ce of son n ons sec 74 67 

——of 1 abl cat on of proclan at o 

sec S7 f3) 76 


Troperty 

present on ( inmii to pubi c— 

SCO 4'’ b 38 

attachment of— of perscu absco d 

ni? ec 83 77 

re torat oi of atta let — te 63 79 

arre t of tece er of stole — »cc 
53 

1 sputes a to u o able— st 

t« u9 i«i~m 

n-der for c stoJv and 1 jjo al of 
— p«}d Eg tr at sec sie a 773 

0 tier for d nosal of— rccard ni; 

! I offen ltd «f 

517 m 

power to TB tore jrc e oi trf 

f o able- 5 73 

procedure b> Pol ce mw n err*. 

of tole c SJ 7K5 

pow tr t^ s?\\ '=1 aW« — w S a 78S 

1 rocecd I cs n J o 1 3 e c SI i. 

trate l ol n p n erect eU j 
pert « der sec 5^4 bT S2S rfe 
5^ ;t M7 


Prosecailon — {contd ) 

—for cetla n o fences relat eg to 
locuntents gsca iii evidence 
cc t9S(f>(c) 274 

for o fences aga n t tS e State 

sec 196 2S7 

—for certa i classes of cr i t a! 

carosj irac> sec 196 A. 280 

— —of ;udi,es a J j abhe ser a t 

sC*. 197 (1) 291 

{rx bread of coi tract defan a 

t o and offences a g a j s t 
n nrr age sec 198 295 

— —for adttUctj ot eat c i j, a 

oasted vo\.ao set m 298 

open ig ca e for— sec 286 f/ ) 428 

procedKrc after e’csn rsat on of t 

nesses for — sec 289 537 

j>o er of \dvocate General to lay 

— sec 333 48J 

anct oi of II C ece a > for— 
for R V i. false ev de ce 
sec 339 {3 49 

r gl t of I ubl c Pro eentor to c n 

luct— sec 491 741 

effect of w U dra si fro — ec 

W 741 

pen s «i t o luct — et 495 7*5 

p w t of CO t to pa espense 

for— out of fioe ec 545 SS3 

1 rosecutor 

— - a V 1 H 5 r a w reJ n ng 
d rg Ot to on ne 

or ore d aTgc sec ‘’4b 
— — lf> Oj « a e f r n-ost t o 

ec 289 (1 

e\j iMt to/ t es e 1 et 

8<S { 

u p «j if el e 
283 2 

rgit of rtf 5 of— s 23 
Publ — fe s tl ira fr n 
pro e t e 494 
1 TOO a t ec tws 


I tosmet 

e»e — to he 1 ns d on r 

t con t f s t 

u e 7 

jc al tH> er of Mac; trav n 
cem — s 30 

peostst. R breach of peace 

(e of— ctm \t, an sWe ■-< 510 


117 

4^ 

4J} 

419 
44 ( 

71'1 

74 


t rosccut on 

1 rotcct son t — for a t do e 
1 SI et I, « lawful IS c b e 

SBC \V It 

— —for CO ten { t of M fuJ ao J 
nt of I «l en>ant« 

Ml (1 a 

— -lor cern n o ctice sv * ^ 
J bl c jn t e W JWa i lo 


rtftic 

to t Mas. iTste 1 

I I « e.- 4 % 

1 I. e nf n 1 \Ja 

« a I } ce eft a 

ICC. ev 44 3^ 

1 naJ fd r f rcr oval f 
nuance -<^133 JU 

ft ort U» open 1 aSi 523 
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CODE OF CRIMINAL PROCEDURE 


Publication 

— -of proclaimation for arrest of 
absconder, sec 87 (2) 

of notification for ^enlo^al of 

public nuisance, sec 134 

Public Health 

power to issue order absolute lU 
case of danger to—, sec 144 

Public Justice 

prosecution for offences against — , 
sec 195 (b) 

Public I andmark 

preiention of injury to—, sec 252 

Public Nuisance 
‘'ce nuisance" 

Public Place 

order for removal of nuisance from 
sec 133 

Public Property 

public to assist police in pretent 
mg injury to—, sec 42 
prevention of injury to—, see 
2Si 

Public Prosecutor 
definition of—, sec 4 (t) 

to present appeal from nccjuit 

tal on behalf of Government, 
sec 417 

power to appoint—, sec 492 
— nia> plead in all courts m 
cases under Ins charge, sec 
491 

effect of withdrawal from prosecu 
tioii bv— , sec 494 

not to recimrc pemussion of 

court to conduct prosecution, 
sec 403 

notice to — on application for trans 
fer, 526 (6) 

Public servant 

prosecution for lawful authority of 
— , sec 195 

prosecution of — , sec 197 

concerned in sales not to pur 

chasa or bid for property, sec 
560 

Public tranqiiillUy 
seciiity for keeping the peace for 
disturbing — , sec 107 

Piinisliment 
See "sentence" 

maxunutii term of—, sec 35 
( 1 ) ( 0 ) 

accused not liable to— by refusing 
to answer questions put m c< 
nnunafioii, sec (2) 


Punishment— (contd ) 
power to commute — , sec 402 682 

76 —for refusing to answer or pro- 
duce documents, sec 485 722 

145 

Purchaser 

payment to innocent— -of money 

found on accused, sec 519 779 

155 

Pursuit 

— —of offenders in other jurisdic 

tions, sec 58 59 

274 — of person escaping from lawful 

custody, sec 66 . 63 

192 

Q 

Ouasliinjf 

of commitment only by If C 

on point of iawr, sec 215 333 

I4I Questions 

person c>:animed by police, bound 
to answer all—, sec 161 202 

to jury by Judge in Sessions 

33 trial, sec 303 458 

power of Court to— accused at any 
*32 stage of Inquiry or trial, 

sec 342 493 

put to accused and his answers 

3 to be recorded in full, sec 

364 637 

of law mav be referred by 

63* Presidency Magistrate to 11 C 

740 sec 462 637 

transfer of case on ground of its 
involving some dimoult— of law, 

74» sec S26 (6) 789 

n 

Railway 

745 public to assist Magistrate and 

Police in preventing injury to 
790 sec 42 38 

service of summons on — servants, 

sec 72 65 

offences against — wlicrc trioble, sec 
274 184 249 

291 

Rape 

special provisions with respect to 
876 offence of— by a husband, 

sec 661 3^3 


100 


Reading over Deposition 
— — -m presence of accused or his 
pleader, sec 360 


Re arrest 

— — b y police officer of person 
31 arrested by private person, 

sec 69 

of person escaping from lawful 

499 custody, sec 66 


JSBSTK 
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He arrest— (contt! ) 

— ~of armscj m case i>f appeal 
from icfiunlai, sec 427 
jwwcr <'( I! L to — pcf-'On rcJea->eti 
wi sec 497 {5] 
lioner ui ii> i>r«i«x-~of per-^ 

tclca-ed ort iHsufticietil laH, 
sev SOI 

Keasonsble Ctnse 

power t<( j>Qet,pone procecdinRs for 
i»n\ — , &ec 344 

rteasDnable Ctpenses 

Magistrate tiiaj rciiaire paimeni of 
—of witness before sttQUiKMttnR 
iiini, sec 244 (3) 

Reasons In writing 

to l« recorded before issuiMR 

warrant m J'e« of snmwons, 
sec 90 

to i/e given m cMceJh/tff U/nJ 

for beepiag tlie peatc or ^ood 
beJiavioBT, sec ua 
• — ^oetessarj when Magistrate 
orders detention of acriised v« 
police cnstodi beiODil 24 hours, 
sec l«7 (31 

for nc(t issuing process for 

production of farther evidence, 
sec 208 (3) 

- — for coinmitiiiem to ll V. or 
Court of ^ssions sec 213 (I) 

for stopping peocetdmgs nJien 

no coBijilaiJiant, sec 2*9 

for diwhari^irtg accused where 

charge tonsidered grouodleiv, 
sec 253 (2) 

— for coitvteuoa m aumoian trials 
sec 233 

for lender of pardon to occotn 

phee, Sec 337 (1 A) 

- — for postponement of procted 
inga, sec 344 

—-for conviction b» I’resj ^lagis 
trate, sec 370 

— -for swsjiendiiiR eeecution of 
sentence pending appen! 
sec 436 

for ’KiX^idrawing any case 

sec 523 (5J 


Jlecall 

— — of witnesses when cliarge 
altered, sec 231 

of witnesses for cross-evniwina 

tioii liv accused, see 256 
prrtver to — witne-'-'Cs «ec (2) 

poncr to — Witnesses }>> Migi^lrafe 
to whom rase ttaslerred under 
sec 349 

of case 1 1 ^{■IgIstrtte 

see S23 (4) 

power of Court to— am jierxon 
alre^di cMmined, sec 540 


Iteccfpt * 

signature «f~of soninions, ^ec 69 64 

636 - — for suitinioiis when person 

snnnnoned canuot be found, 

7SI set 70 es 


755 


375 


61 


Tteceiter 

presence in village of any— of 
stolen propertv to be notified 
to police or Magistrate, sec 
4 o ( 1 ) W 

apixnnljneut of— for properlj of 
absconder attached, sec 88 
W (hi 

powers and duties of snclt — , sec 
SS (61 

veror/ti {or good liehavioor froa/ 
UabiCual — of stolen property, 
sec no <hi 

apliointiMent of — of projierty atta 
died as being sabjcct of dts- 
jiutc, sec 146 


41 

57 

58 

ni 

183 


jj-j Receiving Stolen Property 

olfence of—, where triable, sec 
J31 (91 

o/feiive of— triable summarily, sec 

2.>7 269 m 


246 

<03 


hecognuance 

9W to be lornarded to Court, see 

76 (3) 70 

$•& deposit snttcad of— may lie per 

nutted hv Court w 5{3 707 

380 power to direct lew of amount due 

on certain—, sec 516 773 


99 i lUcord 

{Hjvver to — statements am} confes. 
4l6 sioiis, sec 164 

-xn cases tried suuimatils where 

<84 tliere is no appeal sec 283 

‘in appeahble cases 

505 liiigfuage of— in suninian trials 
sec 26a ' 


5a4 

6.39 

606 

351 

399 

404 

&a> 

806 

64 ? 


-in suntinoOs cave* and in trials 

bv 1st and 2«d class Magis. 
trates sec 355 

-m other cases lu tnaL m pre- 

sidtncv towns sec 356 
linjruaRe of— of evidence, «:ec 357 
— ‘of c«niinaCion of accused, sec 

Magis- 


364 


trite's bourt . 

— -erf cudence in 1 ! C «ec 365 
' — -of lasc to be sent for 
appellate bourt ‘lec 423 
anieridfitCHt o ( — in arcorjance mtw 
order of afprllate tonrt, sec 

IK'Wer to rail for— of inferior Cqum. 
sec 435 

«b«cnce ^ 


412 

4 W 


512 

537 

5,16 

5 « 

€13 

634 

54 $ 
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Record — (contd ) • RelalUe 

power of II C. to mate rules for delnerj of luintic to care of — , 

inspectiou of — of subordiuale 475 702 

Courts, see 554 864 


Recover} 

method of — of fine, sfe J86 

as fine of inonev ordered to be 

paid, sec 547 

Re examination 
See I \ainination 
right of — of witnesses, set 290 

of witness where cotiimission 

has been issued, sec SOS 
• — of witness alreadj examined bj 
Court, sec 540 

Reference 

to If C where Sessions Judge 

thsagrees with verdict of jury, 
sec 307 

to 11 C where accused does 

not understand proceedings, 
sec 341 

to H C for confirmation of 

sentence of death, sec 374 

by Presy Magistrate to H C , 

sec 4S2 

of question of hw by Judge of 

If C exercising ongiuaf cri 
minal jurisdiction see 404 

to H C bv Sessions Judge, 

sec 438 


56d 

853 

442 

760 

847 


464 

496 

557 

643 


Release 

of person committing non cog- 

nimble offence on executing 
bond for appearance, sec 57 58 

power to — persons imprisoned for 
falling to giv e security, sec 
124 131 

of accused when evidence defi- 
cient, sec 169 231 

power of Magistrate to — accused 

when no complaint, sec 249 380 

of appellant on bail by Appel- 
late Court, sec 426 635 

—of lunatic pending investiga- 
tion or trial, sec 456 695 

on bail of accused, sec 496 748 

OH Ijail of person accused of 
non bailable offence, sec 497 750 

power of H C and Sessions Court 
to direct — of accused on bad, 
sec 498 753 

of accused on execution of 

bond, sec 500 755 

of offenders on probation of 

good conduct, sec 562 877 


643 

661 


Religious feelings 

offence of wounding — of any person 
— , sec 345 


510 


Reformatory 

confinement of youthful offenders 
in—, sec 399 (1) 

Refreshing memory 

use of diary I y police officer for 
purpose of — , sec 172 

Refusal 

of person arrested to give bis 

name and address, sec 57 
— to summon unnecessary witness 
unless deposit made, sec 216 
detention in custody of com 
plaiiiants and witnc‘''>es for — to 
attend or execute bond, sec 
217 (2) 

by accused to answer questions 

put by Court, sec 342 (2) 
imprisonment or committal of 
jjerson for — to answer or pro 
duce document, sec 485 

Registrar 

or Sub Registrar to be deemed 

a Civil Court within sec 480 
and 482, sec 483 
appeal from conv iction hv — , sec 
4S6 (4) 


Remand 

of accused to custody pending 

investigation, sec 167 (i) 227 

575 Sessions Judge, on referring case 
to H C under sec 307, may — 
accused to custody, sec 307 464 

of accused to custody on ad- 

234 jourunient of proceedings, sec 

344 505 

of accused to custody pending 

decision of point of law by 
H C, sec 434 (2) 643 


STS 

33G 

499 


Remission 

• — -ot sentence of whipping where 
accused not in fit state of 
health, sec 39S 

of sentence by G G or Local 

Govt , sec 401 

— — of punishment on submission 
of apology, sec 484 

of penalty on forfeiture of 

bond, sec 514 (5) 


571 

580 

722 

768 


722 

724 


of Jushces of the I’eace, sec 

27 

conditional order for— of nuisance, 


22 

141 
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Kemotfl’— (confd.j 
■ of coii\ictcd jicr«< 
to crumnal jail, 


Rrpctilion 

I>ower of M.iKistnte to prohibit— of 
j’ubln. nnisauce, sec HI 15 

proceedings \oid, where Magistrate 
not cnijiowered prohibits — of 
public nuisance, sec 530 (fi) 81 

Replj 

pro'-ecutor’s right of—, sec 192 4-1: 

Report 

of police officer not incJudi.d m 

expression complairit’’, set 
4 (h) ! 

of local inquirj under sec 148, 

niaj be read as evidence in the 
case, sec 148 (2) 19t 

- — of police ulcer about con 
mission of cogiiuabU u fence, 
sec 157 (1) 19S 

—under sec 157 how submitted, 
sec ISS {!) 199 

of investigation bv subordiinle 

police oflicer, sec 163 2J0 

of police officer, sec 173 236 

police to iniiiure end-on sukuIc, 
etc , sec 174 237 

cognizance of offence bv Magis 
trate on— by police, sec 190 
(1) (b) 250 

-—to H C by Sessions Judge or 
l)i9t Magistrate for reversing 
or altering sentence, sec 438 601 

— —of commission to uniuire into 
state of mind of luiiatu, set 
474 (21 702 

-of Chemical I'Niminer sec 510 765 


Removal — (coiitd ) 

I in civil )>il apjjeal from < riler rejecting applica- 

: 541 (2) kaO tioii for— of attached property, 

sec 405 

power of Court to order — of 

proli.bit-of olLched propetl- sec 522 

pi i.» te. iwvver to loiiipcl — of abducted 

e Magistrate ^52 

prohibits — of . 

: 530 (li) 818 Hesfraint , , . , . 

person under arrest not to be sub 
jected to uiuiecessarj — , see 


Retake 

power to pursue iiul — jicrson escaj) 
ing from lawful custody, sec 


190 Reliremeiit 

of jurv to 


Reprieve 

right of Ki« ^fajtrstv 
Governor General 
see 401 (5) 


Reservation 

i>f ([uestioti of law 

(Trigiinl Jurivdiction 


jurv sec 108 

237 jKiwtrr of 1! c to order- of case 
oubniiUcd iiiukr sci J74 sec 
176 (b) 

256 jiowcr of apiicllitc bourt to order— 
see 42.1 Mj (fl) 

661 Return 

— of 'crvKc of Mtiimions, sec 74 
of coniniisxion cei 507 

702 adjournment of iiiijuirv or trial 

765 pending— of commission, sic 


olliccr cni]ilo\sd in the cullection 
of-— bound tr> report certain 
matterx to police sn 45 

Cutiimissumcrs and bollcctors of 

exempted from serving as 


Revenue Court 
< oiiipl-iint bv— of am 
ing a limm.trati 1 


o//tnii affect 
' f JU'tice, 

476 mjj. 
'-onrt, soi^ 

« 47S \ 

f— refneincT ' 






JKDEX 


J097 


Sale — fconW.) 

cA penshabJe propertj, sec S2S 1 

o3icers concerned in — not to pur- 
chase or bid for propettj, sec 


Sanction 

— — oi Local G<?\ ernrrent required 
for prosecution for acts done 
iQ dispersiHjr untaisful assetn- 
Uies, sec 132 . : 

of G G m Council or Local 

Government required for pro- 
secution for offences agftiiKt 
Slate, sei. 196 

of G G in Council or Local 

Govemaient required for pro- 
secntioa Cot ccrtam classes of 
criminal conspuac}, sec 196 A 
of Local Oovemment for pro- 
secution of judges and pnblic 
sen ants, sec l97 

of High Court neces^rj for pro- 
secution of approver giving faHe 
evidence, sec. 3J9 (S) , 


f summons bj Conrl, sec 

3 <U 

f warrant b> Court, sec ?S 0) 


— -of arrested person, sec SI 
of woman, sec S2 
~~-for letters and telegatas, sec 
95 

- , .of house suspected to contain 
stolen propertj, forged doco- 
P enw, etc , sec 9S 
disposal ot things found vsi— hejondi 
juri'diction, sec 99 

—for person •wrongfullv confined, 

s«c, 100 

of closed place, sec 103 

..—to be made m presence of 
vnincs‘'cs, sec 103 
’ilac/'trate maji direct— to be made 
m bis presence, sec lOS 

bv police officer investigating 

into offence, sec 163 

Search List 

of niings found in course os 

search, sec J03 (21 

Search Warrant 
See ‘'Warrant" 
when— mav be JS«ned, S«c S« 
power to restnct— , sec 

: (or search of liou-e suspected 

■to foiitam stolen propertv. etc, 

*ctreh of fOTfeited pubhca 

directions etc , as tp— , W* 


Search llarrant— (conW ) 

98 sesfch of closed place to be alloiied 
ott production of—, stc 102 
proceedings not void where Magis- 

(76 trade not empowered, issues 

under sec 9S. «ec 529 

Secartt5 

Court issuing v arrant of arrest mai 
direct— to be taken, sec 76 

;37 for keeping the peace on i-on- 

victioR, sec 106 

fot keeping the peace for pre. 

Seating distuibaace of public 

^7 tranquiUitj . *.ec 10? 

for good bchai lour from pcrscus 

disseminating scdltlou^ matter 
sec 108 ’ 

>g(j for good behaviour from 

vagrants and suspected persons 
sec 109 

>91 lt‘*nd behaviour from habt- 

itt-i! ofttndws, sec 110 
Older reciniijoK— sec 112 
192 order to give— nbeti to be made 

sec 1 IS ' 

commencement of period for tvlucli 
~is reijuireii, sec 120 
imprisonment m default of {urm-,h. 
iiig— «ec 123 

power to release person imprisoned 
for failing to give—, sec I24 
<7 '~~s«c period of bond, 

« pvoceedingl void where Magistrate 

not empowered demandv-for 
« keeping tht peace or for good 

behaviour, set 830 itl anif (<fi j 

Sedition 

appeal from tonuetmn h\ Maeis- 
tw Irate for—, sec IDS Uj , 

81 Seditious Mauer 

92 securitv for good behaviour from 

S'* sec 

91 Seuteace 

rtlnch H k and Sessions Turii-.. 

223 p,-, t, .’"“S' 

which ’'lagi'-trate'- ma\ ,,^55 

vev 32 

power of Macistfite to—tp itnpri 

92 ^onieirt in riefauU of 

«ev 3.1 

Kh Macistrate «pec/aH\ ens 
81 powered under sei 30 e 

81 jia*;*- -er 11 

8w — wiiivll t.oiirt«. and 'laswusie 
ms> pv-' upon r oropt-ajj 
1 rni'.h subject* *ec H \ 
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Revenue Court — (contd ) 
procedure of — on coninutment to 
H C or Sessions Court, sec 
479 718 

po^^ers of— in cases of contempt 

committed before, it, sec 480 718 

neversal 

of finding and sentence by 

appellate Court, ■-ec 4i3 (1) (6) 612 

Heview 

no — of judgment bv Court e\cept to 
correct clerical error, sec 369 
poner of J1 C to alter sentence 


passed by judge exercising 
original jurisdiction, on — of 
case, sec 434 643 

Revision 

b\ H C ,' Sessions Judge or 

0ist jragisfratc, sec 435 646 

powers of— of H C , sec 439 666 

- of an order of acquittal or con 

Mction, sec 439 (n) 669 

no party lias a right to be heard 
W a»v Court exercising powers 
of—, sec 440 676 


Rigorous Imprisonment 
"Iniprisonment “ 

Riot 

public to give infornntion about 

anj— , sec 44 (1) 39 

security for keeping the peace on 

conviction of—, sec 106 97 

power of Magistrate to direct any 
person to do or not to do 
fome act whicJi may prevent 
a—, sec 144 (1) 155 

River 

jurisdiction of Presidency Magis- 
trate in regard) to navigable — 
leading to port of Presidency 
town, sec 20 20 

conditional order for removal of 
obstruction to — , sec 133 ( 1 ) 141 

Robbery 

duty of Milage headmen and others 
to report about any — within the 
village, sec 45 41 

arrest of Iiabitual robbers, sec 55 55 

Security for good behaMoor from 
persons believed to be robbers 
bj habit, «cc 110 (i) 110 

Rules 

power of Local Government to 
frame— for guidance of 

Benches, sec 16 . 17 


Rnlea— {contd ) 

power of IJist IMagistrate to make 
—for distrif>ation of business 
among subordinate Magistrates, 
sec 17 (1) 18 

power of Session Judge to make 
— for distribution of business 
among Assst Sessions Judges 
«ec 17 (3) 18 

power of Chief Presidency Magis- 
trate to make — for the conduct 
of business m Presidency 
Magistrate’s Courts, sec 27 20 

power of H C to make — regard- 

issue of summons, sec 68 63 

jiower of Local Government to 


hiake — for the publication of 
proclamations, sec 134 (2) ]45 

power of II C s to make — about 
inanner of taking down evi 
dence, sec 365 S4I 

local Govt mav make — regarding 
►vecutiou of warrants for levy 
of fine, sec 386 (2) 663 

power of chartered H C s to 
•tiake— for inspection of records 
of subordinate Courts, sec 
654 (I) 664 

power of other H Cs to make 
■—for certain purposes, sec 
<^54 (2) 864 

Local Government may make — for 
Uie notification of residence or 
change of or absence from 
fe-KKncc b\ released convicts, 

«ec 565 (3) 882 


S 


Sale 

Of perishable property attached 

os belonging to absconder, sec 
88 (5) 

proceeds of — of property may be 
delivered to absconder on Ins 
Appearing before Court, sec 89 
- —of property for recovery of 
ix>$ts of cam ing out the orders 
Of the Magistrate under sec 
l36, 137 or 139, sec 140 (2) 
power of Magistrate to order— of 
property subject to speedy 
decav , m proceedings aniler 
Sec 145, sec 145 (8X 

Of movable property of juror for 

Fecoverj of fine, sec 332 

of property for the recovery of 

^nj fine imposed bj Court, sec 


“Of movable property on for- 
feiture of l)ond, sec 514 
-T)f property atticheil, but not 
Claimed witlim six months, 
aec 524 


77 

79 


152 

163 

483 

563 

768 

788 
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Small Causes Court 
appeal froui couviction m contempt 
cases b } — , sec 4S6 {Sj 

Sotilier 

— -doing anj act m obedience to 
orders for dispersing unlawfal 
assemblies commits no oBcnce, 
sec 132 (tf) 137 

Solitary Confinernent 
power of Magistrates to inflict sent- 
ence of™, sec 32 Ul (a) (61 27 

Special Forms of Procedure 

prescribed by am other Jaw not 

affected b\ Code, sec t (2) I 

Special JurisdUtiOR 

conferred by ani other law not 

affected h> Code, sec 1 (2) 1 

Special Jurors 

when (0 be empanelled, sec 

276 (3) 422 

list of—, sec 312, 313 474, 475 

preparation of hst of—, sec 325 480- 

Special or Local Law 

1!\ force, not affected bt Code, 

sec I (2) I 

trial of ofleuetj, under—, sec 

29 24 


Stay — {contd ) 

—of proceedings where provincial 
Magistrate canuot dispose of 
case, sec 346 SIS 

of evecation of sentence of 

whipping, sec 394 (2) S7l 

-—of order under sec 517, 518 or 
519. see 520 780 

Stolen Property 

presence of receiver of— in village 
to be notified to police, sec 
45 (a) 41 

police may arrest without warrant 

person possessing — , sec 54 (4) 43 

searcli of house suspected to con- 
tarn— . sec 98 87 

tiftenct ol tect«v«g or itAanwTi'B 

• of value less than Rs SO 

triable summarily, sec 260 
(I) m 403 

payment to innocent purchaser of 
— <if money found ou accused, 

•>ec 519 779 

Sob Division 

meaning of—, sec 4 (u) 8 

power of Local Oovt to divide 
districts into — , «ec S (J) 12 

existing— to be maintained, sec 

a <2) 12 

power of Local Oovt to put Magia* 
trate m charge of—, sec 13 (1) 15 


Special Magistrate 

appointment of—, sec 14 (1) 16 

term of appointment of—, sec 14(2) 16 

who may be appointed—, sec 14 (3) ]6 

l>o«ers of— may be conferred on 
certain police officers, sec 14(4) 16 

Special Rules of Tvidence 
see sec S09— 12 763—767 

Standing Counsel 

—may conduct jirosecution wjth- 
out permission, sec 495 745 

Slate 

prosecution for offences against — , 
sec 19G 2S7 


Statement 

— —to police officers in course of 

»n\ estigation, sec 163 203 

no inducement to be made for 
obtaining ani — , «ec 103 210 

power of Magistrate to reewd — , 

sec 164 211 


Stay 

of proceedings where prosocu 

tion in altered charge retiaircs 
loas sanction, sec 2J3 SSO 


Snh«DiMtionBl Magistrate 

See ‘Magistrate *' 

S intment of—, «c 18 18 

larv powers of—, sec 36 56 

addictoRal powers conferratle on 
— . sec 37 36 

mav ts^ue warrant for search 

of house suspected to contain 
stolen property, etc , sec 98 87 

— tnav issue warrant for search 
of person nrongfulh confined, 
sec 100 91 

max order security lor keeping 

the peace on conviction sec 106 97 

/iiax require seetiruv for keep- 
ing the peace to prex ent dis- 
turbance of public tr^nquilliCx , 

<ec 107 100 

mav require securm for good — 

behaxiour from xagranu and 
««'pecled persons, sec 199 169 

- — max require securitx for good 
behaviour from habitual oflen- 
derv, «ec 110 110 

power of — to disdiarge sureties, 

sec 136 133 

power of — to issue order absolute 
in ori,eiit cases of nuisance, 

«« U1 155 

potters of — in regard to di‘paf<s 
recarding immobable properlx 
sec 145 . 162 


prex I 



1098 


CODE OF CEIMINAli PROCEDURE 


Sentence — (contd ) 

jii trial o£ warrant cases, sec 

258 (2) 

procedure when Magistrate cannot 
pass — sufficienttj’ severe, sec, 
349 

of death, sec 368 (1) 

— —of transportation, sec 368 (2) 
limitation for appeal from— of 
death, sec 371 (3) 
cop> of—to be forwarded to Dist 
Magistrate by Court of Ses 
sions, sec 373 

of death to be submitted 

to H C , sec 374 
power of H C to confirm — , sec 
376 

postponement of capital — on pre 
gnant woman, sec 332 
execution of — of transportation or 
imprisonment, sec 383 
warrant for execution of — , sec 384 

of fine, hmv executed, sec 386 

suspension of execution of — of im 
pnsonmeat, sec 388 (1) 
execution of— of whipping onlv, sec 

•tso 

execution of— of whipping m addi 
tion to toiprisooment, sec 391 

of whipping not to be executed 

by instalments, sec 393 
execution of— on escaped convicts, 
sec 396 

on offenders already sentenced 
for anotlier offence, sec 397 
power to suspend or remit—, sec 
401 

power of Appellate Court in regard 
to—, sec 423 (b) 
suspension of— pending appeal, sec 
428 

powei* of H C as to — in revision, 
sec 439 


Servant 

service of smnmons by leaving it 
with — , sec 70 

«erMce of sutnjnons on Goveniinent 
or Railway — , sec 72 


Sessions Judge 
See “Judge” 

400 appointment of — , sec 9 (1) 12 

Asst Sessions Judge subordinate 
to — , sec 17 (3) 18 

S20 -is ex-ofiicio Justice of the 

550 Peace, sec 25 22 

550 sentence which— may pass, sec 31 26 

procedure where — disagrees with 
555 verdict of Jury, sec 307 464 

appeal from sentence bj — , sec 

410 593 

656 power of — to call for records of in 

fenor Courts, sec 435 646 

557 power of—to order furtlier inquiry, 

sec 436 650 

658 power of — to order commitment, 

sec 437 655 

561 power of — to withdraw cases from 


Asst Sessions Judge, sec 528 806 


Sessions Trial 
^ See ”TnaP‘ 


665 

567 

668 

571 

572 
574 
580 
612 
635 
656 


65 


Signed 

summons for service on Govt or 
Railway servants to be received 


and- b> head of office, sec 72 65 

warrant to be— by presiding mem. 

ber of Court, sec 75 (1) 67 

search list to be— by witnesses to 
the search, sec 103 (2) 92 

information m cognizable offences 
to be reduced to writing— by m 
formant, sec ISl 164 

statements to police not to be—, 
sec 162 203 

confessions to be— m manner pro- 

vided in sec 364, sec 164 211 

judgment of Bench of Ifagistrates 
to be— by each member, sec 
265 (2) 413 

record of evidence m snninions 
cases and in trials by 1st and 
2nd class Jlagistrate to be— by 
Magistrate, sec 35S 527 

rerord of evidence to be — by Ses 

sions Judge, sec 357 63J 


65 


Simple Imprisonment 


Service 

See ‘ Summons” 


*>e5sions Courts 
See “Courts of Sessions ” 


Sessions Division 

division of provinces into — , sec 7 
power to order cases to be tried 
in different — , sec 178 
trial in wrong— does not vitiate 
ceedings, sec. 63J , 


sec Ja> ia> 129 

sentence of— for failing to give 
secnritj' for good behaviour, 
under sec 108 or 109, sec 
\23 129 

-for failure to pay compensation 

for false or vexatious accusa. 

12 tions, sec 250 (2 A ) 381 

242 Slave Trade Act 

issue of commission under the — , 

820 sec 604 (2) 760 
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Smsit Causes Court 
appeal from conviction in contempt 
cases bj— , sec 486 (3) M4 

Soldier 

doing an> act in obedience to 

orders for dispersing unlawful 
assemblies commits no ofience, 
sec 132 (tf) 137 

Solitary Confinement 
power of Slagislrates to inflict sent- 
ence of—, sec 32 (1) (a) (6) 27 

Special Forms ol Procedure 

prescribed by anj otlier law not 

affected by Code, sec 1 (2) 1 

Special Jnrtsdiclion 
——conferred by anv other law not 
affected bj Code, sec 1 <2) 1 

Special Jurors 

— —when to be enipaaelled, sec 

276 (35 422 

hst of— sec 312 313 474. 475 

preparation of list of—, see 325 480 

Special or Local Law 

in force not affected b3 Code, 

sec I (25 I 

trial of offences under— sec 

29 24 


Stay — fcontd ) 

— — <if proceedings ■nbere provincial 
Magistrate cannot dispose of 
case, «ec 346 515 

—of ex-ccution of sentence of 

wtiipping, sec 394 (2) 671 

— ~o( order under sec 517, St8 or 

St9, sec 520 780 

Stolen property 

presence of recener of— in village 
to be notified to police, sec 
4S (al 41 

police may arrest without warrant 
person possessing — , sec 54 (4) 43 

search of house saspccted to con 

tarn — , sec 93 87 

Q^ence of receiving or retaining 
•——of value less tlian Rs SO 
triable summarilv, sec 260 
{« (6) 403 

payment to innocent purchaser of 
—of money found on accused, 
sec SI9 779 

Sub Division 

meaning of—, sec 4 (u) 9 

poHcr of Local Govt to divide 
districts into— «ec S (1) 12 

eMsHug~to be maintained, sec 

» ( 2 ) 12 

pc'wer of Local Govt to put Magis 

trate lu charge of— sec 13 (U IS 


Special Atagiatrate 

appointinent of— sec 14 (f) 16 

term of appointment of—, sec 14(2) 16 

who roav be oppointed— sec 14 (3) 16 

powers of— may be conferred ©n 

certain police offleers, sec 14(4) 16 

Special Rules of Fsidence 

sec 609—12 763—767 

Standing Counsel 

nn) conduct prosecution with 

out pcrrmssioQ, sec 493 745 

Stale 

prosecution for od'ences against—, 
sec 237 


Slalemenf 

— —to police officers in course of 

investigation, s« 162 203 

no inducement to be made for 

obtainini, any — sec 363 219 

power of Magi--trate to record—, 

sec 164 211 


Stay 

——of proceedings where provecn 
tion in altered charge requires 
prcMous sanction, sec 290 


Sub Divisional Magistrate 
See Magistrate ’ 

api omlmeiit of — sec 13 15 

ordmarv powers of — , sec 3fi 36 

additional j>owers conferrable on 
— sec 37 36 

— — nav Issue warrant for search 
of house suspected to contain 
stolen properlj etc sec 93 87 

— mav isvBc warrant for search 
of persoii wrongfuilv confined, 
sec 399 9t 

— —may order secuntv (or keeping 

the jieacc on conviction ‘•ec J06 97 

— • niav require secants for keep- 
ing the peace to prevent dis- 


of fwistv 

««c 107 190 

mav require secuntv for good 
lieliaviour Ironi vagranlv and 
saspected persons sec 109 109 

— niav require secunlv for good 
(lehaviour from habitual oSien 
ders *^60 i 10 110 

pover of— to disiiiargc sureties, 

t26 133 

pQMrr of — to issot order abs< late 
in nrv.ent cases of noisince, 
see 144 IJS 

powers o(~in regard to disputes 
reparhng imrooliable p'cq^rtv 
sec 145 . sr 


J 
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Sub Divisional magistrates — (contd ) 
powers of — re disputes concerning 


use of immovable property, sec 
147 186 

power of— to order local inquiry, 

sec 148 190 

power of— toi hold inquests, sec 

m (5) 238 

power of — to issue summons or 
warrant for offence committed 
bejond local jurisdiction, sec 
186 250 

cognuance of offences hj — sec 190 256 

power of — to transfer cases, sec 

192 (1) 267 

power of — to commit for tnal, 

sec 206 317 

power of — to call for records of in 

ferior Courts, ^ec^ 435 646 

power of— to order pajment of 

maintenance, sec 488 726 

power of — to appoint Public Prose 

cutors, sec 492 740 

power of— to order sale of property 
wliere no claimant appears, sec 
524 788 

power of— to withdraw cases from 
subordinate Magistrate, sec 628 806 

Subordinate Court 
transfer of case from—, sec 526 
(1) (a) 789 


Suicide 

power to inquire and report on — , 

sec 174 (1) 237 

Summary Convictions 
no appeal from certain — , sec 414 600 


Summary Dismissal 

-of appeal, sec 421 60S 

Summary trial 

powers of—, sec 260 403 

procedure in^ sec 260 (ii) 407 

power of Bench of Magistrates for 

holding — , sec 261 408 

procedure for— sec 262 410 

record in — where there is no appeal, 

sec 263 410 

record in — in appealable cases, sec 

264 412 

—in cases not so triable illegal 

sec 530 (g) 818 

Summing up 

bi prosecutor of case for pro- 
secution, sec 289 439 

by defence of case for accused, 

sec 290 442 

of evidence by Judge in charge 

to )ur>, sec 297 446 


Subordinate Magistrate 
appointment of—, sec 12 (I) IS 

power of provincial— to apply for 

isssue of commission, sec 506 761 

Subordination 

- — of Magistrates and Benches to 

Dist Slagistrates, sec 17 (1) 18 

to sub Divisional Slagistrate, 

sec 17 (2) 18 

of Assist Sessions Judge to 


Sessions Judge sec 17 (3) 18 

to Chief Presidency Blagistrate, 

sec 21 (2) 21 

Suft'Regisfrar 

when to be deemed a Civil 

Court, sec 483 722 

appeal from conviction by — m con 

tempt cases, sec 486 (4) 724 


Summons 

form of — , sec $8 (1) 63 

b> whom served, sec 68 (2) 63 

how served, sec 69 (1) 64 

signature of receipt for — , sec 
69 (2) 64 

service of— when person summoned 
cannot be formed, sec 79 65 

service of — on Govt or Railway 

servants, sec 72 65 

service of — outside local limits, sec 

73 66 

issue of warrant m lien of or in 
addition to—, sec 90 81 

lo produce documents or other 

things sec 94 S2 

power to issue — ^for offence com- 
mitted outside local jurisdiction, 
sec 186 250 

for attendance of accused, sec 


Substituted Service 

of summons how effected, sec 

71 65 

Successor 

warrant for e«cution of sentence 
maj be issued by— of Magistrate 
passing sentence, sec 389 667 

Sudden or unnatural death 
occurrence of — m village to be re- 
ported to police, sec 45 (d) 41 


to witnesses for defence when 

accused committed, sec 216 335 

power to — supplementary witnesses, 

sec 219 337 

to jurors in Presidency towns, 

sec 315 476 

to jurors outside Presidency 

towns, sec 316 476 

power to — another set of jurors or 

assessors, sec 327 482 

power to — medical witness, sec 

609 (2) 763 
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SiJBimttijj — (contd J T 

finding or sentence when rerersiUe 

reason of error, omission or Tank 
irregularit} in—, sec 537 (a) 828 orclir bj A/igistnlc to fence-^, sec 
power to — material witness, *ec 510 817 j-jl 


Summons Case 
—defined, sec 4 (n) 

Inal of— bj Jfagistrates. 


TechJiJcal Term* 

> duly i,( jury to decidt 
all—, sec 299 (5) 


titling of 


record in — , scc 355 


SRperintendent 

See "Pistnct Supdt of folice ” 


Surety 

-required where person anesled 

IS not resident m Critish India, 
sec 57 (2| 

^for good ^bationr sec tfO 

nuttber, character and class <rf— 
regnired to be stated to order. 


112 


118 


Sasptcsion 

RcisoraJ 


death 


Telegraph 

power of Maj.islrales to call for 
purposes of mvc*t»gati<m, anj- 
tiling III the tUMwlv of — auth>>. 
nlics, stc 95 

wb^t Vjf'iflralef can (.rant Warrant 
for *cartl» of things in cn't'«5y 
of— flotliontics, (.ec W li) 
public to \s,)st V3>.istralt and 
Police in jirescfitir/g injury to 


42 


order to execute bond with— sec 


power to reject—, set 122 
Ixind of acccsed end—, sec 499 
discharge of— sec 5^12 
proceedings asaiast — , «ec 514 t7t 
procedore lo case of inso|seRc% or 
death of— <e< 514 K 
acceptance of bond executed bi~- 
sec SI4C 


rtfffW/c* hn* rihlmi; Ir/ 

— wJitrt tridble, sec 181 249 

Persons emploied m t)if— l^ejn te 
empled inm sen mg ajMcrw*. 
t2d 0 

star, I, bi Magistrufe n it 

emjyiwtrc J s<c SV} (b) 818 


temporary Orders 
W^er i« issue -in (.rgent <a>.es of 
newnre <jt apprerended iJanger 


Sergeon 

See CiTil Sargeon" 
dead bodr *h»n to bearded 
to tnil— /O' examination 6« 
174 (3 

execptioa c*— tr«-»s3 -ening a* jcrif 
or «ec 330 ib 

det»isit>c-a *>< 


r set III b\ 3r»!riifrate not 
werefj, sec S» f'j 8'* 


Tent 

— int lod>d 
plar-e** 


•n the erp 


rtJe,ii 


' where trjS* 
*lj|^ jaaj te 


r 

,/..|i3 

r 

if *«. 


tbell 

'•'"trre of— 
n '3' 

I * may le tn*^l 

••nandr.^si^ 2«) Ul 'ii 
I'h ids/iTV.-- rs^es 


o(-. f 


e ibog 


I'ts 


*- pe«e3 . 

~ ^ KAs «. 
’’-e t-f ler-mi 
Ut • 


‘ We 

i cai-s, 

r*rc^ r— ,crjoc 
5 S«c.'-/irt. w 




Ib- 

polill 



1100 


CODE OF CniMlHAL tROCEDUHE 


&ub divisional Magistrates — (contil ) 
powers of — re disputes concerning 
use of immovable property, sec 
147 

power of — to order local inquiry, 
sec 148 

power of— to bold inquests, sec 
174 (5) 

power of — to issue summons or 
warrant for offence committed 
be^ ond local jurisdiction, sec 
186 

cognizance of offences by— sec 190 
power of — to transfer cases, sec 
192 (1) 

power of — to commit for trial, 
sec 206 

power of — to call for records of m 
ferior Courts, scc^ 435 
power of — to order payment of 
maintenance, sec 488 
power of — to appoint Public Prose- 
cutors, sec 492 

power of— to order sale of property 
where no claimant appears, sec 
524 

power of — to withdraw cases from 
aubordinate Magistrate, sec 623 

Subordinate Court 
transfer of case from—, sec 526 

(1) (a) 


Suicide 

power to inquire and report on — , 

sec 174 (1) 237 

186 

Summary Convictions 
no appeal from certain — , sec 414 600 


Summary Dismissal 

of appeal, sec 421 608 

250 Summary trial 

256 powers of—, set 260 403 

procedure in — sec 260 (ii) 407 

267 power of Bench of Alagistrates for 

holding — , sec 261 408 

317 procedure for — , sec 262 410 

record in — where there is no appeal, 

646 sec 263 410 

record in — in appealable cises sec 
726 264 412 

Ill cases not so triable illegal, 

740 sec 530 (q) 818 


788 
806 

789 


Summing; up 

bv prosecutor of case for pro- 
secution, sec 289 

by defence of case for accused, 

sec 290 

—of evidence b> Judge in charge 
to jurj , sec 297 


439 

442 

446 


Subordinate Magistrate 
appointment of—, sec 12 (1) IS 

power of provincial— to apply for 

isssne of commission, sec 506 761 

Subordination 

— —of Jlagistratesi and Benches to 

Diet ^fagistrates, sec 17 (l> 18 

—to sub Divisional Magistrate, 

sec 17 (2) 18 

— -of Assist Sessions Judge to 

Sessions Judge, sec 17 0) ^8 

to Chief Presidency Magistrate, 

sec 21 (2) 21 

Sub Registrar 

when to be deemed a Civif 

Court, sec 483 722 

appeal from convictiort by— in con- 
tempt cases, sec 486 (4) 724 

Substituted Service 

of summons how effected sec 

71 65 

Successor 

warrant for execution of sentence 
may be issued by — of Magistrate 
passing sentence, sec 389 667 

Sudden or unnatural death 
occurrence of — in village to be re* 

oorted to police, sec 45 (d) 41 


Summons 

form of— sec 68 (1) 63 

by whom served sec 68 (2) 63 

how served sec 69 (1) 64 

signature of receipt for—, sec 
69 (2) 64 

service of — when person sumironed 

cannot be formed, sec 70 65 

service of — on Govt or Railway 

servants, sec 72 65 

service of — outside local limits, sec 

73 66 

issue of warrant m lien of or in 
addition to—, sec 90 81 

to produce documents or other 

things sec 94 82 

power fo issue — ibr otf'encei com 
mitted outside local jurisdiction, 
sec 186 250 

for attendance of accused, sec 

204 313 

^to witnesses for defence when 

accused committed sec 216 335 

power to — supplementary witnesses, 

sec 219 337 

to jurors m Presidency towns, 

sec 315 476 

to jurors outside Presidency 

towns, sec 316 476 

power to— another set of jurors or 
assessors, sec 327 482 

power to — medical witness, sec 

509 (2) 763 
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SHramons— (conlj ) 
finding or sentence 'Alien mcrsiMe 
b> reason of error omission or 
jrregnlarity in — , sec S37 (a) 8^ 
power to — material witness, «ec 540 S47 

Summons Case 

defined ‘lec 4 (n) 

trial of— bj ''lagistrales ! 


Tank 

wder b> Magistrate to fence — , sec 


Superintendent 

District Supdt of Pi^ice 

Surety 

rerjoircd where person arrested 

IS not resident in Bntisfi India, 
sec S7 (2) 

for good behanour sec 110 

number character and class of— 
required to be stated lo order, 
sec 112 

order to execute bond with — sec 

ns 

power to reject— sec 122 
bond of accused and—, sec 499 
discharge of — sec $02 
proceedings against — sec 514 (7> 
procedare in case oi insoKenc) or 
death of— see 514 A. 
acceptance of bond executed b\ — 
sec S14B 

Surgeon 

See Civil Surgeon 
dead bods vshen to 1 e ft'rwatdcd 
to CiMl — for e*tamiaal»e>ii sec 
174 (3) 

e\ejnption of— from ‘.enmg as jnror 
or assessor sec ‘120 (hi 
dej ositiow of— s« 509 

Suspected person 

secunt} for good beJiaviotir from—. 


Suspension 
See ‘Remaval 

— — of judj,es and ^fagistrates sec 
2G 

of JuMiccs of the Ivace sec 27 

o! paiitienC oi c mjie'Ji ation 

under sec 25ir i,ec 2b(t (4> 

of e'recutson of sentence of ini 

pnsonment sec 3S5 
of sentence of wlijppmp sec 

—of sentence bi G G in Coancil 
or Local Go\t ^ec 401 
f sentence {ending appeal •>< 


Technical Terms 

dutv of jury to decide meaning of 
all— sec 299 (b) 

Telegraph 

power of \fagi‘.trates to call for 
{iurpa<ies of investigation any 
tiling in, the custodi of — autho 
ntics sec 93 

what 5faRisttates can grant warrant 
for search of things in custody 
of— autliorities sec 96 (2) 
public to Issist Magistrate and 
Police in preventing injuri to 
aiis — see 42 

offences against latte relating to 
— where triable cec 184 
persons eniplo'ed m the— Dept e^ 
enipted from serving as jurors 
sec 320 tji -■V- 

•.can-h of— Dept I « Magistrate not 
twp werei ec 530 (bj i 

Temporary Orders 
po ter to issue— in urgent ca^i, of 
I ui aiice or appretended dinger 
«<■ J44 It 

under ec 144 b} Mmoistrate aof 

i.»j<ierel sec 


Tent 

j included in 

place 

i 

1 Then 

offence of— whei 

Ifil (3) ✓ 

often c of— w1 
• innidnU ‘•“-e 

Tcleav- urth odaiQi” 
' ‘ ted of- j. 

i Thug 

» ire ICC in villi-., 

WNeUed toj, 

^ t {K4ce 

one e cf itta ' 
'VC 181 {1,“ 

Trade 





IIOJ 


conr nr nmnNAi'^finnv-M'R) 


rranssctlon 

n^l of ofccrce rcmmutel lu the 
cocr«e of >«nne — sc^ - 2 ?^ 

(ol and Id) ‘V's 

mol of TTO’-i than nnt oHenec rnm 

luj'ted iti th“ soTT— , «fc -af'S ^^7 

rrsDSfer 

of case Ol optlicftion of 

eccn«eii «cc 191 9ft 

of casci M Ma''i«.*Tai“-- 

102 ‘*fi7 

of cas“ hi Ma”KtTite :nft oom 

petent lo dispoa- of <rc 
— —of aepeoK h\ 1 st clas 

fat-i sec 407 (2) Kft-J 

-0 ca«e‘; bi oni*T of TI C Vf 

52r "TRO 

ot ca'*s Tl C t» itseh <sc 

-.20 \ S>M 

i -r of C, G 111 Loan'll to-'- 

'.iniinal cases and app^li 
o27 SOS 

L w— of certam ■Moci-.tnti^- to— 

c^es sec ^ {21 Wf 

TmiUtiea 

•^intrv Thifliah n“ Tc-tia*wt«0- 
\ TWil in CCS'- of rnmnii'niem 
\ to E C sec 2tS {21 4tr»7 ’ 

•+-mto ■venn-ular nt jnrt^irtit to 
\t* pTOi to n"cn'ed s-c -S*! 0) 

■if •a'hen. Te<]<H*<*d, 

VC. 

Tnu ,„.V 
« ho v‘™ 

UQB i-r i «ca*ence tiw, «.ee. M ffi 

^ <a»ti ' MflCismtcs vpo' 

riV-crnotvTTTJ to setitencr to 

V •« -■«■“ 1=1 ,,, S.' 

ner<i., \ scntcjiw of—, <o.* JVSJ Ml 

Mr,. 

' punislieJ 


Mtiiuirr— '’hO til 

— t,f. ft K -V nl nnv 

V Ol rS, ^'hiip Win tH 

~U!tf H I. h Tirs.^'c ^r~ ,14 
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•Sis V 7 


j i «ea*ence to—, see. Rl 

\ Ihst MflCismtcs vpO' 
_v ^stprpotvTTrJ to seTitencr to 


^ ii iVhm nttaelinient 1»*'l f** 
\ {\ lUie.l n-, SCO <IW . 


\>. I'lVUIV llncp of—, Set ITS , 1 V'U 
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.- S , flW 

V. tin iieiv— may l>c ilirriKl, fc^r 

' »"9 ^ »|9 

,f\r more than one idUiuK *** 

115 (1) ' 

__or snmmons tnsie 

641—249 ' jf/i 
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Vagabond. 

poTver of police officer to arrest 
sec SS (1) 

Vagrants 

secnrity for good behaviour from 


— mclnded in 
sec 4 (r) 


term "pleader'*. 


Vatialion of Sentence. 

■ of death m case of pregnant 

tv Oman, sec 382 561 

of whipping if ofiender not m 

fit state of health, sec 395 57 1 

Verdict 
See "Jury” 

of jury appointed nndtr »cc 138 149 

retirement of >iiry to consider—. 

sec JOO 4S7 

delivers of— of jury, sec 301 457 

to be gnen on charge, sec 303 458 

power of jurj to amend— , sec 301 463 
—of jarj m H C when to pre 
«Bif, sec SOS 463 

of }«r5 m Sessions Court when 

to presail, sec 806 463 

procedure where Sessions Jodge dis- 
agrees with— of jurv, sec 307 484 

Veaael 

included m expression place". 

sec (4) (a> ‘ • 9 

Vetatlous Complaint 
compensation for—, sec 250 350 

Mew 

- — b> JUTS of place of occurrence, 
sec 293 (11 444 

Milage 

duty of — headman, accountant, 
watchman and police officer 
to report certain matters to 
Magistrate or police, sec 
4S (1) 4, 

mchides village lands, sec 

45 (2) 

he ids of— m Sladras mas bold 
investigation into ca«es of 
suicide and other unnalnral 
deaths, sec J74 (4) 
heads of — in Madras deemed to be 
IMncistrates for certain pur 
po<cs, sec 53a (bl 

% ishor 

——of lunatic \s>lum lo certify 
about capsciU of lunatic to 
irtafee Ins defence, sec 473 


Vofd. 

irregqJarties by Jfagibtrates which 

> render proceediugv-, sec 530 817 

Votuofeers 

—enrolled under Indian Volun- 
I t^s Act maj be required bj 
Magistrate to disperse unlaw- 
ful asseniblv, see 130 136 

doicg anj act wader orders m 

> disperemg unlawful assembh 

to prosecution, sec 


Voyage 

otrence comn itted 
We, sec 1S3 


‘D— «hcn tria 


proce^ai 


M arrant 

aid to person other than police 
officer executing—, gee 43 
when police may sircst without 
8CC 54 

-vw-re when police o/Hcer de 
pntes subordinate to erre*-t 
without—, sec 56 
form of— 0/ arrevt, sec 73 (i) 
coiitmuance of-of arrest, sec 

— to several persons, sec 77 (|) 
— to whom directed, sec 77 (2) 

to landholders etc sec 7S 

-^irtcted 10 pohte t>dicef sec 79 
‘*^'^^caiion 0/ siilHtance of—, sec 

‘■)«‘»ted, sec 53 
j «^ecutlun 

oiUMde jurisdiction see 81 (li 
directed to Police (iT.cer for execu 
tion ootiide jonsdiciion sec 

''*‘•5 ‘'f— «« *'«u o{ or m addition 
t » •‘Omoions sec 90 
ivsue of— for -search, sec 96 

for search of hou<e 'inspected 

to TOntain stolen propertv 
rotged dorunients, etc. sec 98 
r to restrict— for search eec 


97 

for search of person wrongfnllv 
confined, vec 100 
direction, etr of vearvfj— ser 
101 

—for appearance of person in 
-ccvritv cases w ju 
power to is-ne~for offence com 
loT’al jnnsdiction 
provednre where— v-cred .nt.- 
mtirate Magistrate <^rv |87 
i«>.ne «f— f,^ appearance of accused 
Nev 204 ’ 

- —for exerniion of sentence rf 
death, sec 3S1 
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arrant~(conld ) 

——for execution of sentence ol 
tran portatjofi or tmnn<on 
mem sec 3S3 
directi n of— for execution 

uith «liom to be lodged 

^ 563 

for lew of fine «ec 3S6 563 

“'•-.It of— for lev \ of fine see 3S7 5&> 

4\ indoir 

567 p«i\cr to break open — for arrest 
power to break open— for purposes 
553 mg offender, see 

of Jdientjon sec 49 
636 

M llhdrawal 


W hipping — (conid ) 
sta\ of Sentence of — on grounds of 
fteallfi scc d94 571 

561 • 

ec 3S4 S6t \Mfe 

order for maintemt ce of — , «cc 48S 726 

not entitled to allowance if Iim 

mg in ofnllerx, sec 4S3 (4) 727 


issue — for execution of 
ciitence spe 3S9 
rn of -on execution of «ient 


/ r arrest of accuse, j j„ apnea! 
from ecrjuittal sec 
t r pi\nient 
under, 


maintenance 
«ec 483 (31 
r reeoien of penelti on bond 
- 514 


727 — « f ren aining cliarges on con 

ttcDof! on one of seieral 
765 cliarges sec 240 371 

power of Dist Magistrate as to — 
of appeals from subordinate 
9 Magi trahr sec 407 (2) 595 

effect of— from pro ecntion sec 494 743 

bv H C of ca«e for trial b\ 

117 Itself, sec 526 (2) 789 


M arrant Case 
n eanifig of—, sec 4 (uj 
pr vetlure for— to be followed in 
proceedings requiring «ecunt\ 
for good beliaMOur, sec 117 (2) 
procedure in trial of— «ec 

2al— *’•'9 389—250 Mithdcawal 

of cases bx Sessions Judge or 

Dt»t or Sul>>DiM*ional Magts 
trate sec 52S (I) (2) 


Ma) 

order for reniox at of obstruction 
to — sec 133 (1) 


141 


M capons 

power to ««« offensne — «ec 53 
—found in search to be «ent to 
Magistrate along with accused 
sec 170 (2) 

^—required m exidence to be sent 
to Court sec 21S (2) 

M earing approval 

not to be tsken possession of 

bx officer searching arrested 
person sec 51 

M eights and Measures 

inspection of — , sec 153 l 

offences relating to xveights and 
measures, mar be tried sum 
manh sec 260 (hi 4 


\\ ilnesses 
See Fxidence 

1 searches to l>e made m presence of 

— set )03 92 

not to be required to accom 

panx Police Officer to Court 
sec 171 233 

power of police officer to require 

attendance cf— sec 160 202 

exaniaatioQ of — sec 203 319 

list of — for defen<.e «ec 2II 3"S 

poxxer of Magistrate to exaniiue — 

ramed in list sec 212 329 

« ni ons to — for defence, sec 216 333 
bond cf — sec 217 S36 

jower to sun mon supplementary 

— sec '*19 337 

rexaH of — n?ien charge altered 

sec 231 351 

cro.>s-exaiuinabon of prosecution 

— sec 2a6 395 


M hipping 
See ^ntence” 

power of ^^aglstrates to senteoce 
to-, sec 32 27 

execution of sentence of—, sec 
390 

execution of sentence of — in sddi 

tion to imprisonment «ec 391 56S 
moile of inflictitig— sec 392 SfS 

exen ption from sentence of- 


193 


570 


291 


i to examination 
ling of — , sec 


exidence of — how to be recorded 
sec 354-360 527, 534 

rennrks bx Judge respecting 

den emouf of — «ec 363 537 

n pnsonirent of— for refusal to 

mswer onestions, «ec 485 722 

when attendance of — max lie dis. 

pcn«cd with sec 503 (1) 756 
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A>ilnesses — (contd ) 

is«ue of romraissioti for e\ai«ina 
tion of — , tec S(y? 

commission m case of— being with 
in preside ncs town, sec 
S04 

parties nm e\animc — where com 
mission has been issued sec 
503 

deposition of medical — , section 
S09 (1) 

power to summon medical — , sec 
509 (21 

jiower of Court to summon material 
witness, sec 540 


omen 

search of apartment occupied by 
— , sec 48 

mode of searching — , sec 52 * 
who ma\ initiate prosecution for en 
ticing n amed — , sec 199 
postponement of capital sentence 
on pregnant — , sec 382 
not to be sentenced to whip- 
ping, sec 393 (a) 
power to restore liherti to — unlaw 
fulh detained, sei. 552 


^\rit 

power of H C to issue — ofhabes- 


756 corpus, sec 491 733 

W ritten Statement 

760 m proceedings under sec 145 162 

by accused, sec 256 396 

761 Wrongful Confinement 

search for persons Cept m — , <ec 
763 too 91 

offence of — compoundable, sec 345 510 
763 


847 

y 

Youthful Offenders 

47 confinement of— in reformatories, 

48 sec 399 575 

298 

Z 

561 

Zenana 

570 Breaking open— for search of 
person sought to be arrested. 

863 sec 48 47 
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arrant— (contd ) 

for e\ecution of sentence of 

tran'.porfation or jmpri^on 
ment «ec 333 
dtrecnon of — for e\ecnt\on, sec 
-null whom to be lodged, sec 


3&1 


—for le\ V of fine «ec 
efftet of— for le^^ of fine 
who nia\ issue— for execution of 
sentence, sec 3S9 
return of — on cxecntion of sent 
ence sec 400 

• for aire t of accused in apneal 

from ecquittal, sec 427 * 

for payment of maintenance 

under, sec 4SS sec 483 (3) 

for reco\er\ of penelty on bond. 

sec 514 ' 


Mhlpplnf! — (contd ) 
sta^ of sentence of — on grounds of 
hcaltli, se^. 394 571 

561 • 

563 Wile 

order for maintenai ce of — , sec 483 726 
563 — —not entitled to allowance, if li\i 

® 563 me tn adulters, sec 488 (4) 727 

cc 337 56 j 

Wlndorr 


567 p<mer to breab open — for arrest 
jrower to breaV. open — for purposes 
583 tng offender, sec 43 47 

of ltl>eration, sec 49 47 

636 

W ithdrawal 

727 of retraining charges on con 

fiction on one of seieral 
768 cliarges sec 240 37t 

p«n\er of Dist Magistrate as to — 
of appeals from subordinate 
9 ■Xfagistrate, sec 407 (2) 59a 

effect of — from prosecntion, sec 494 743 
-bt H C of case for tnal b) 

Itself, ‘ec 526 (2) 789 


Warrant Case 
meaning of—, sec 4 (,r) 
procedure for— to be followed in 
proceedings requiring secuntv 
tor good behaMonr, sec 117 (2) 
procedure in tnal of—, «ec 

251— 2a9 389—250 4>ithdrawal 

^f cases b\ Sessions Judge or 
W 8} Disi or SdI>Du isional Magis* 


117 


141 


order for removal of obstruction 
to—, sec 133 (1) 

W eapons 

power to seire offensive—, sec 53 43 

—found in search to be sent to 
Magistrate along with accused 
sec 170 (2) 232 

— -required in endence to be sent 

to Court, sec 218 (2) 336 

Wearing approval 

not to be tvken possession of 

bv oScer searching arrested 
person, sec 51 47 

Weights and Measures 

inspection of—, sec 153 193 

oHences relating to weights and 
ireasures mav be tned sum 
marilv, sec 260 (b) 403 

Well 

order for fencing of — , sec 133 HI 

Whipping 
See * ^ntence” 

power of Magistrates to sentence 
to—, sec 32 27 

execution of sentence of — , sec 
390 67 

execution of sentence of— in addi 

tion to imprisonment, sec 391 56S 

mode of inflicting — , s^c 3U2 569 

exen ption from sentence of — sec 


Irate sec 52S (1) (2) 


801 


Witnesses 
See *rv»dence’ 

I searches to be made m presence of 

— , sec IM 92 

— — not to be required to accom 
pan' Police Officer to Court, 
sec 171 233 

power of police officer to require 

attendance cf — , sec 160 202 

examination of — sec 208 319 

Ii<t of— for defence «« 211 323 

power of Magistrate to esamine — 

ramed in list sec 212 329 

sum ons to — for defence sec 216 333 
bond cf— , sec 217 336 

\ower to summon supplementary 

— , sec 219 337 

recaW of — I'hea charge altered, 

sec 2*1 551 

cross-examination of prosecution 

— , sec 2S6 393 

process for corrpellmg attendance 
of at instance of accused sec. 


i to examination 
ling of — , sec 
291 . 

evidence of — how to be recorded 
sec 354-360 527, 534 

remarks bv Judge respecting 

den eanour of — , sec 363 537 

n pnsonP'ent of— for refusal to 

answer onestions, «ec 4SS 722 

when attendance of— mav be dis- 
pensed with, «ec 503 (1) 7o6 
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>> Itnesses— (contd ) 
i>-«ue of roiiinjission for e\ai»iiis 
tion of—, sec 503 
coniniiseiou in case of— being with 
in preside 11 c\ town, &ec 

504 

parties nia\ e-caniine— wliere com 
mission lias I een issued, sec 

505 

deposition of medical — , section 
509 (1) 

power to summon medical — , sec 
509 (2) 

power of Loiirt to summon material 
Witness, sec 540 

AVomen 

searcli of apartment occupied by 
— , sec 48 

mode of searching—, sec si ' 
who mav initiate prosecution for tn 
ticing married—, sec 199 
postponement of capital sentence 
On pregnant — , sec 382 

not to be sentenced to whip 

ping, sec 393 (a) 
power to restore hbertr to — unlaw 
tulh detained, sec 552 


Writ 

power of H L to issue— ofhabes- 
756 corpus, sec 491 738 

Written Statement 

760 in proceedings under sec 145 16'’ 

b> accused, sec 256 396 

761 Wrongful Confinement 

search for persons Lent in— cer 
763 too ’ g, 

offence of— compoundable, sec 345 510 


Zenana 

570 Breaking open— for search of 
person 





